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135  UNITE*  STATES. 


135  T7.  a  1-99,  34  L.  Ed.  55,  10  Sap.  Ct.  658,  IN  BSiTOAOKB. 

Federal  court  will  habeas  corpus  State  prisoner  held  cojitiraT.tb  -Federal 

law  or  for  acts  thereunder.  *    •: 

•       •      •  • 

Approved  in  Ex  parte  Young,  209  U.  S.  168,  14  Ann.  Oas.  764;  jl&-*  -* 
I*  R.  A.  (N.  8.)  982,  62  L.  Ed.  782,  28  Sup.  Ct.  441,  denying  habeas  ' 
corpus  to  discharge  attorney  general  committed  for  contempt  for  re- 
fusing to  comply  with  order  of  Federal  court  enjoining  enforcement 
of  invalid  rate  statute  of  Minnesota;  Hunter  v.  Wood,  209  U.  S.  210, 
52  L.  Ed.  754,  28  Sup.  Ct.  472,  discharging  on  habeas  corpus  ticket 
agent  selling  tickets  in  conformity  with  order  of  injunction  of  Federal 
court,  against  enforcement  of  State  rate  statute,  and  convicted  by 
State  authorities ;  Re  Lincoln,  202  U.  S.  182,  60  L.  Ed.  986,  26  Sup.  Ct. 
602,  habeas  corpus  will  not  be  granted  by  Supreme  Court  on  behalf 
of  person  convicted  in  District  Court  of  bringing  intoxicating  liquors 
into  Indian  country;  Davis  v.  Burke,  179  U.  S.  402,  45  L.  Ed.  261,  21 
Sup.  Ct.  211,  holding  interference  with  execution  of  State  court  by 
habeas  corpus  in  Federal  court  will  be  refused  when  question  has  not 
been  first  raised  in  State  court;  Ex  parte  Van  Moore,  221  Fed.  971, 
Federal  court  has  power  to  discharge  from  imprisonment,  on  habeas 
corpus,  Indian  convicted  and  sentenced  by  State  court  without  juris- 
diction; Walters  v.  McKinnis,  221  Fed.  749,  discharging  on  habeas 
corpus  person  committed  to  insane  asylum  without'  notice  or  oppor- 
tunity to  be  heard;  Ex  parte  Tilden,  218  Fed.  922,  that  petitioner  for 
writ  of  habeas  corpus,  held  for  alleged  violation  of  State  law,  was 
Indian  policeman  engaged  in  discharge  of  duties  did  not  render  him 
immune  from  prosecution  in  State  courts;  Ex  parte  Toscano,  208  Fed. 
943,  denying  habeas  corpus  to  release  soldiers  of  Mexico  found  in 
United  States  and  interned  by  order  of  President;  Ex  parte  Bartlett, 
197  Fed.  100,  refusing  to  release  on  habeas  corpus  person  held  for 
XV— 1  (1) 
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violation  of  State  usury  laws  alleged  unconstitutional;  Ex  parte  Mar- 
rin,  164  Fed.  635,  dismissing  habeas  corpus  to  release  defendant  charged 
with  criminal  offense  in  Federal  court,  arrested  while  at  large  on  bail 
and  held  for  trial  in  State  court;  United  States  v.  Lipsett,  156  Fed. 
68,  70,  discharging  on  habeas  corpus  soldier  acting  as  guard  over  pris- 
oners and  shooting  at  prisoner  attempting  to  escape  and  killing  woman 
walking  on  street;  Ex  parte  Wood,  155  Fed.  195,  discharging  on  habeas 
corpus  ticket  agent  imprisoned  by  State  authorities  for  selling  tickets 
in  conformity  with  order  of  injunction  of  Federal  court  against  en- 
forcement of  railroad  rate  statute;  Ex  parte!  Collins,  154  Fed.  986,  987, 
denying  release  on  habeas  corpus  o£  pe$soti  indicted  for  perjury  dur- 
ing  trial  of  offense  for  which  #fce.  tfacfc  fcen  extradited,  pending  determi- 
nation of  writ  of  error  .by"  £e%eral  Supreme  Court  to  State  court 
denying  writ  of  habeas  <d*pns ;  United  States  v.  Powell,  151  Fed.  659, 
discharging  />n  ^*be"agr-cbrpus  person  who  aided  in  taking  prisoner  from 
custody.  df,*{&ate*  officers  and  in  murdering  him  to  prevent  his  enjoying 
.befeBt*  of 'trial;  Miocene  Ditch  Co.  v.  Moore,  150  Fed.  493,  80  C.  C.  A. 

•    •     •      •      * 

\  •  •flDI,*  where  valuable  water  rights  in  Alaska  were  involved,  and  com- 
\  promise  made  between  attorneys  for  both  sides  without  knowledge  of 
defendant,  it  was  within  discretion  of  court,  on  motion  of  defendant 
at  same  term,  to  set  aside  decree  entered  by  consent;  Ex  parte  Collins, 
149  Fed.  575,  right  of  person  extradited  on  charge  of  perjury  to  be 
tried  on  charge  of  perjury  committed  on  trial  of  extradited  offense  will 
not  be  passed  on  in  habeas  corpus  proceedings;  Ex  parte  Caldwell,  138 
Fed.  489,  under  laws  of  West  Virginia  house  of  delegates  had  no  power 
to  appoint  committee  to  sit  during  vacation  to  investigate  alleged  mis- 
conduct of  Governor;  In  re  Leaken,  137  Fed.  682,  under  Rev.  Stats., 
§§  753,  761,  Federal  court  has  jurisdiction  to  release  on  habeas  corpus 
officer  of  United  States  held  in  custody  for  act  done  under  authority 
of  act  of  Congress;  West  Virginia  v.  Laing,  133  Fed.  889,  66  C.  C.  A. 
617,  one  called  upon  to  act  as  member  of  posse  to  assist  in  arresting 
man  indicted  in  Federal  court  and  killing  him  in  effecting  his  capture, 
discharged  on  habeas  corpus;  Ex  parte  Powers,  129  Fed.  991,  person 
in  prison  under  conviction  in  State  court  for  being  accessory  to  murder, 
pending  an  appeal,  is  not  "in  custody  in  violation  of  Constitution" 
within  meaning  of  Rev.  Stats.,  §  753;  United  States  v.  Lewis,  129  Fed. 
826,  where  two  soldiers  indicted  for  murder  committed  in  city  while 
prisoners  endeavoring  to  arrest  deceased  for  depredations  committed 
on  reservation,  and  evidence  was  conflicting  as  to  whether  deceased 
was  trying  to  escape  or  was  offering  to  surrender,  decision  of  State 
court  is  final  as  against  a  petition  to  Federal  court  for  habeas  corpus; 
In  re  Laing,  127  Fed.  216,  holding  Federal  court  has  jurisdiction  on 
habeas  corpus  to  determine  whether  Federal  officers  indicted  by  State 
court  for  killing  prisoner  whom  they  were  trying  to  arrest  at  command 
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of  United  States  marshal  were  unlawfully  restrained  of  their  liberty; 
Cohn  v.  Jones,  100  Fed.  641,  holding  where  State  court  had  no  juris- 
diction over  person  or  crime,  Federal  court  will  release  him  on  habeas 
corpus;  In  re  Fair,  100  Fed.  151,  holding  judgment  by  military  court- 
martial  is  not  bar  to  prosecution  by  civil  authorities;  Virginia  v.  Paul, 
148  U.  S.  114,  37  L.  Ed.  389,  13  Sup.  Ct.  539,  order  discharging  pris- 
oner is  not  reviewable  by  mandamus;  Ohio  v.  Thomas,  173  U.  S.  284, 
43  L.  Ed.  701,  19  Sup.  Ct.  456  (affirming  82  Fed.  311),  discharging 
governor  of  soldiers'  home,  not  complying  with  State  food  regulations; 
In  re  Beine,  42  Fed.  546,  applying  rule  to  arrest  of  agent  selling  im- 
ported liquors ;  State  v.  Kir kpa trick,  42  Fed.  694,  applied  where  revenue 
officer  commits  a  homicide  in  pursuance  of  his  duty;  United  States  v. 
Lancaster,  44  Fed.  895,  conspiracy  to  prevent  prosecution  of  contempt 
of  Federal  court  is  a  crime  under  section  5508,  Rev.  Stats. ;  In  re  Lee, 
46  Fed.  61,  discharging  United  States  deputy  marshal  for  carrying  con- 
cealed weapons;  United  States  v.  Fulhart,  47  Fed.  803,  releasing  mar- 
shal arrested  for  using  force  in  executing  Federal  process;  Ex  parte 
Conway,  48  Fed.  77,  78,  releasing  person  arrested  for  obstructing  high- 
way who  is  erecting  telegraph  line  under  Federal  statute;  Wood  v. 
Drake,  70  Fed.  883,  Federal  court  has  jurisdiction,  irrespective  of  citi- 
zenship, in  suit  against  marshal  for  false  imprisonment;  Campbell  v. 
Waite,  88  Fed.  106,  31  C.  C.  A.  403  (affirming  81  Fed.  364,  365),  dis- 
charging pension  examiner  from  arrest  made  for  making  ©threats  in 
investigating  fraudulent  claims;  In  re  Weeks,  82  Fee}.  731,  discharging 
internal  revenue  officer  refusing  to  give  official  information  in  evidence ; 
Eighmy  v.  Poucher,  83  Fed.  856,  action  against  United  States  district 
attorney  for  malicious  prosecution  in  Federal  court  is  there  tried. 

Distinguished  in  Frank  v.  Mangum,  237  U.  S.  329,  59  L.  Ed.  981,  35 
Sup.  Ct.  582,  denying  habeas  corpus  to  release  person  on  trial  for 
murder  on  ground  that  conditions  in  courtroom  amounted  to  mob  domi- 
nation and  deprived  court  of  jurisdiction  to  receive  verdict  and  pro- 
nounce sentence;  United  States  v.  Lewis,  200  U.  S,  7,  60  L.  Ed.  345,  26 
Sup.  Ct.  229,  where  evidence  is  conflicting  as  to  whether  deceased  had 
surrendered  before  fatal  shot  was  fired,  where  he  was  being  pursued 
by  soldiers  for  larceny  of  property  from  Federal  arsenal,  habeas  cor- 
pus is  properly  refused  by  Circuit  Court;  People's  United  States  Bank 
v.  Goodwin,  160  Fed.  731,  action  for  libel  against  individual  is  not 
removable  upon  averments  in  petition  that  action  complained  of  was 
by  defendants  as  officers  of  United  States  and  that  fact  was  omitted 
from  complaint  to  prevent  removal;  In  re  Dowd,  133  Fed.  752,  where 
petitioner  is  confined  for  violation  of  injunction  issued  by  Supreme 
Court  of  Colorado  for  purpose  of  preventing  election  frauds,  Federal 
court  will  not  discharge  him  on  habeas  corpus;  In  re  Ammon,  132  Fed. 
714,  where  prisoner  is  in  custody  under  conviction  for  violation  of 
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State  statute,  which  has  no  relation  to  laws  of  United  States,  Federal 
court  will  not  discharge  him  on  habeas  corpus;  In  re  Burros,  136  U.  S. 
590,  593,  84  L.  Ed.  502,  508,  10  Sup.  Ct.  851,  852,  United  States  Dis- 
trict Court  cannot  restore  infant  to  custody  of  its  father;  Ex  parte 
Ulrich,  43  Fed.  664,  prisoner  not  discharged  from  State  court  having 
jurisdiction  over  person  and  cause;  Hathcote  v.  State,  55  Ark.  183,  17 
S.  W.  721,  mail  carrier  may  be  convicted  of  carrying  concealed  weapons ; 
State  v.  First  Nat.  Bank,  2  S.  D.  573,  51  N.  W.  588,  national  bank 
may  be  indicted  for  violation  of  State  usury  laws;  Kelly  v.  State,  68 
Fed.  655,  citing  dissenting  opinion  and  releasing  deputy  marshal  arrested 
for  commission  of  homicide. 

On  appeal  from  order,  granting  discharge,  both  law  and  facts  are 
examinable. 

Approved  in  Rainbow  v.  Young,  154  Fed.  489,  83  C.  C.  A.  421,  final 
order  of  Circuit  Court  denying  petitioner's  application  for  discharge 
on  habeas  corpus  cannot  be  reviewed  by  Circuit  Court  of  Appeals  on 
writ  of  error,  but  only  on  appeal;  Simonson  v.  Sinsheimer,  100  Fed. 
429,  40  C.  C.  A.  474,  holding  in  case  of  petition  in  involuntary  bank- 
ruptcy where  defense  is  estoppel  by  conduct  in  reference  to  an  assign- 
ment, jury  trial  will  be  denied,  and  appellate  court  may  review  law 
and  facts;  In  re  Morrissey,  137  U.  S.  158,  34  L.  Ed.  645,  11  Sup.  Ct. 
57,  questions  on  habeas  corpus  cannot  be  reviewed  by  writ  of  error; 
Virginia  v?  Paul,  148  U.  S.  124,  87  L.  Ed.  892,  13  Sup.  Ct..542,  order 
granting  release  is  not  reviewable  by  mandamus;  Johnson  v.  Sayre, 
158  U.  S.  116,  89  L.  Ed.  917,  15  Sup.  Ct  776,  reviewing  facts;  King  v. 
McLean  Asylum  of  Massachusetts  General  Hospital,  64  Fed.  328,  26 
L.  R.  A.  784,  12  C.  C.  A.  139,  Circuit  Court  of  Appeals  may  consider 
jurisdictional  questions  on  appeal  in  habeas  corpus;  King  v.  McLean 
Asylum,  64  Fed.  350,  26  L.  R.  A.  794,  12  C.  C.  A.  145,  proceedings  on 
habeas  corpus  are  taken  to  Circuit  Court  of  Appeals  by  appeal;  Carico 
v.  Wilmore,  51  Fed.  202,  holding  allowance  of  habeas  corpus  is  appeal- 
able. 

Appeal  brings  up  law  and  fact;  error  only  brings  law. 
Approved  in  Leo  Lung  On  v.  United  States,  159  Fed.  126,  86  C.  C.  A. 
513,  judgment  of  District  Court  on  appeal  from  order  of  commissioner 
directing  deportation  of  Chinese  is  not  subject  to  review  on  error,  but 
only  on  appeal;  Dower  v.  Richards,  151  U.  S.  663,  38  L.  Ed.  807,  14 
Sup.  Ct.  454,  on  writ  of  error  to  State  court,  questions  of  fact  not 
re-examined ;  Capital  Traction  Co.  v.  Hof ,  174  U.  S.  37,  48  L.  Ed.  886, 
19  Sup.  Ct.  594,  applied  to  appeals  from  Justices'  Courts  of  District 
of  Columbia;  Horse  Springs  Cattle  Co.  v.  Schofield,  9  N.  M.  142,  49 
Pac.  955,  considering  testimony  taken  by  examiner  on  appeal. 
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Judge  discharging  hifl  duties  on  circuit  is  entitled  to  all  protection  tho 
law  can  give. 

Approved  in  United  States  v.  Barrett,  187  Fed.  381,  holding  Federal 
eonrt  could  punish  for  contempt  persons  making  unprovoked  assault 
upon  plaintiffs  attorney  in  full  view  of  jury-room,  while  jury  were 
considering  their  verdict;  United  States  v.  Sutton,  165  Fed.  255,  in- 
dictment for  introducing  liquor  into  Indian  country  will  not  lie  for 
taking  liquor  upon  land  within  State  allotted  to  Indian  severalty;  Ex 
parte  Steele,  162  Fed.  718,  order  of  judge  of  Middle  and  Northern  Dis- 
tricts of  Alabama  appointing  referee  in  bankruptcy  for  Middle  Dis- 
trict while  judge  was  in  Northern  District  is  valid;  Horn  v.  Pere  Mar- 
quette R.  Co.,  151  Fed.  638,  Federal  judge,  in  exercise  of  equity  powers, 
has  authority  at  chambers  to  make  order  appointing  receiver  in  pend- 
ing cause;  Lackey  v.  United  States,  107  Fed.  116,  53  L.  R.  A.  660,  46 
C.  C.  A.  189,  holding  Rev.  Stats.,  §  5507,  providing  for  punishment  of 
persons  interfering  with  election  is  void;  In  re  Lyman,  55  Fed.  43, 
ousting  of  court  from  its  rooms  is  enjoined  on  petition  of  clerk;  City 
of  De  Soto  v.  Hunter,  145  Mo.  App.  438,  122  S.  W.  1094,  ordinance 
making  it  offense  to  disturb  peace  is  violated  by  disturbing  peace  of 
policeman  by  use  of  loud,  offensive  and  indecent  language  toward  him 
in  public  street. 

Distinguished  in  In  re  Doe's  Estate,  151  Wis.  140,  Ann.  Gas.  1914B, 
101,  138  N.  W.  99,  governor  of  National  Home  for  Disabled  Volunteer 
Soldiers,  incorporated  by  act  of  Congress,  holding  by  appointment  of 
board  of  managers,  is  not  officer  of  United  States. 

Habeas  corpus  allowed  by  Federal  courts  for  acts  pursuant  to  Federal 
"law"  is  not  confined  to  express  statute. 

Approved  in  In  re  Matthews,  122  Fed.  256,  holding  Federal  court 
would  not  discharge  on  habeas  corpus  petitioner  who  as  police  judge 
shot  deserter  from  army  under  act  of  June  18,  1898  (30  Stat.  484, 
c.  468) ;  United  States  v.  Fuellhart,  106  Fed.  913,  914,  holding'  secret 
service  agent  has  authority  to  arrest  without  warrant  person,  remote 
from  magistrate,  who  is  suspected  of  making  counterfeit  coin;  Ex  parte 
Sanford,  236  Mo.  692,  139  S.  W.  383,  under  statute  giving  board  of 
equalization  power  to  send  for  books  and  papers,  and  to  subpoena 
witness,  and  imposing/  duty  of  investigating  truthfulness  of  matters 
brought  before  board,  it  has  power  to  commit  for  contempt  person  refus- 
ing to  testify;  In  re  Hirsch,  74  Fed.  932,  arguendo. 

United  States  marshals  are  ministerial  executive  officers   appointed 
1»y  President  and  Senate,  removable  at  pleasure. 

Approved  in  Kantor  v.  Murchie,  210  Fed.  574,  trustee  attachment 
against  marshal  of  United  States  individually,  issued  by  State  court, 
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and  injunction  by  State  court  forbidding  him  to  return  property  taken 
by  him  as  marshal,  did  not  justify  him  in  withholding  property  from 
person  legally  entitled  to  it;  Buster  v.  Wright,  135  Fed.  957,  68  C.  C.  A. 
505,  Secretary  of  Interior  and  subordinates  may  close  business  of  non- 
citizens  with  Creek  Nation  who  refuse  to  pay  permit  taxes;  Territory 
v.  Armijo,  14  N.  M.  219,  89  Pac.  272,  executive  power  vested  in  Gov- 
ernor of  New  Mexico  by  organic  act  does  not  include  right  to  remove 
officer  elected  in  accordance  with  law  of  territory;  United  States  v. 
Mullin,  71  Fed.  688,  arguendo. 

President,  acting  by  department  of  Justice,  may  protect  Federal  judge 
against  threatened  assault. 

Approved  in  Logan  v.  United  States,  144  U.  S.  294,  36  L.  Ed.  440, 
12  Sup.  Ct.  626,  citizen  in  custody  of  United  States  marshal  has  a 
right  to  protection  against  lawless  violence. 

There  is  a  peace  of  the  United  States;  it  is  violated  by  assault  on 
Federal  Judge. 

Approved  in  United  States  v.  Eberhart,  127  Fed.  256,  holding  placing 
of  handcuffs  on  person  to  compel  him  to  execute  contract  is  not  penal 
offense  under  Rev.  Stats.  U.  S.,  §  5508 ;  Lackey  v.  United  States,  107 
Fed.  117,  53  L.  R.  A.  660,  46  C.  C.  A.  189,  holding  Rev.  Stats.,  §  5507, 
providing  for  punishment  of  every  person  who  attempts  to  hinder  an- 
other from  voting,  is  void ;  Zevely  v.  Weimer,  5  Ind.  Ter.  671,  82  S.  W. 
949,  Federal  court  cannot  enjoin  enforcement  of  order  of  Secretary 
of  Interior  closing  places  of  business  of  merchants  in  Choctaw  and 
Chickasaw  country  refusing  to  pay  license  fee;  State  v.  Buddress,  63 
Wash.  31,  114  Pac.  881,  order  of  court  shows  breach  of  peace  or  dis- 
turbance directly  tending  to  disturb  proceedings  of  court  within  pro- 
visions of  code  making  such  acts  contempt;  Logan  v.  United  States, 
144  U.  S.  295,  86  L.  Ed.  440,  12  Sup.  Ct.  627,  citizen  in  custody  of 
United,  States  marshal  has  a  right  to  protection  against  lawless  vio- 
lence; In  re  Quarles,  158  U.  S.  535,  39  L.  Ed.  1081,  15  Sup.  Ct.  960, 
threats  to  deter  citizen  from  informing  United  States  marshal  of  breach 
of  revenue  laws  is  punishable;  In  re  Debs,  158  U.  S.  579,  89  L.  Ed. 
1101,  15  Sup.  Ct.  904,  Federal  government  may  repress  forcible  inter- 
ference with  interstate  commerce  within  States;  United  States  v.  Pat- 
rick, 54  Fed.  347,  conspiracy  to  injure  revenue  officer  in  discharge  of 
duty  is  indictable  under  section  5509,  Rev.  Stats.;  United  States  v. 
Mullen,  71  Fed.  686,  government  must  protect  Indians  from  intrusions 
on  their  reservation;  United  States  v.  Floumoy  Live-Stock  etc.  Co.,  69 
Fed.  893,  arguendo. 

Federal  marshal,  killing  assailant  of  Federal  Judge  under  his  protec- 
tion, will  be  released  from  State  custody. 
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Approved  in  Stegall  v.  Thurman,  175  Fed.  821,  discharging  on  habeas 
corpus  internal  revenue  officer  imprisoned  for  contempt  for  refusal  to 
testify  in  State  court  with  respect  to  facts  learned  in  official  capacity, 
which"  department  regulations  prohibit  divulging;  Ex  parte  McLeod, 
120  Fed.  133,  143,  holding  court  has  authority  to  punish  as  for  a  con- 
tempt person  assaulting  United  States  commissioner  in  discharge  of 
his  duty;  In  re  Turner,  119  Fed.  234,  holding  officer  of  United  States 
army  acting  under  orders  of  Secretary  of  War  is  not  subject  to  arrest 
by  State  court;  Peters  v.  Malin,  111  Fed.  254,  holding  defendant  agent 
of  Sac  and  Fox  tribe  of  Indians,  who  had  been  appointed  guardian  of 
certain  minors,  had  no  authority  to  prevent  plaintiff  from  assisting 
mother  of  said  children  in  removing  them  from  reservation,  the  ap- 
pointment being  void ;  State  v.  Adler,  67  Ark.  477,  55  S.  W.  853,  holding 
where  Federal  officer  is  charged  in  State  court  with  offense  com- 
mitted in  discharge  of  duty,  judgment  of  United  States  court  dischar- 
ging him  cannot  be  attacked  in  suit  by  State  to  forfeit  bail;  State  v. 
Hennessy,  29  Nev.  340,  13  Ann.  0a&  1122,  90  Pac.  226,  reversing  con- 
viction of  manslaughter,  where  defendant  acted  in  defense  of  another 
person  assaulted  and  in  danger  of  losing  his  life;  State  v.  Boone,  132 
N.  C.  1109,  44  S.  E.  595,  holding  Code  N.  C.  1883,  §  1005,  relating  to 
carrying  concealed  weapons,  does  not  apply  to  United  States  mail 
carrier;  Kelly  v.  State,  68  Fed.  654,  releasing  deputy  marshal  arrested 
for  killing  a  party  in  attempting  arrest;  In  re  Lewis,  83  Fed.  160, 
Federal  court  may  inquire  into  criminal  intent  of  those  held  by  State 
tribunal  for  acts  done  under  Federal  statute. 

Distinguished  in  Whitten  v.  Tomlinson,  160  U.  S.  241,  40  L.  Ed.  412, 
16  Sup.  Ct.  301,  fugitive,  extradited  to  another  State,  is  not  released 
by  Federal  courts  for  insufficient  indictment;  Baker  v.  Grice,  169  U.  S. 
291,  42  L.  Ed.  750,  18  Sup.  Ct.  326,  Circuit  Courts  should  not  discharge 
State  prisoners  except  in  cases  of  peculiar  urgency;  In  re  Huse,  79 
Fed.  308,  25  C.  C.  A.  1,  refusing  to  discharge  insane  persons  who  are 
confined  without  following  regular  proceedings;  In  re  Anderson,  94 
Fed.  493,  refusing  to  discharge  marshal  on  showing  of  acts  not  war- 
ranted by  process;  State  v.  Waite,  101  Iowa,  380,  70  N.  W.  597,  govern- 
ment officer  is  punishable  by  State  for  felony  not  within  scope  of  his 
employment,  though  connected  therewith. 

Construction  of  exemption  of  officers  of  law  from  statute  against 
carrying  weapons.    Note,  Ann.  Gas.  1914A,  257. 

Who  is  officer  of  United  States  so  as  to  be  free  from  interference 
by  State  court.    Note,  Ann.  Gas.  1914B,  106. 

Killing  in  defense  of  person  other  than  relative  aa  excusable  homi- 
cide.   Note,  13  Ann.  Gas.  1130. 
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Homicide  by  official  action  or  by  officers  of  justice.    Note,   67 
L.  R.  A.  293,  806. 

Homicide  to  prevent  criminal  or  unlawful  acts.    Note,  67  L.  R.  A. 
533. 

Miscellaneous.  Cited  in  dissenting  opinion  in  United  States  Mid- 
west Oil  Co.,  236  U.  S.  505,  59  L.  Ed.  693,  35  Sup.  Ct.  309,  majority 
holding  President's  order  withdrawing  oil  lands  from  private  acquisi- 
tion was  valid,  and  act  of  Congress  did  not  validate  location  made  after 
date  of  withdrawal  order. 

135  U.  8.  100-160,  34  L.  Ed.  128,  10  Sup.  Ct.  681,  LBISY  v.  HARDIN. 

Commerce  power  of  Congress  extends  within  State,  and  until  articles 
mingled  with  general  mass  of  property. 

Approved  in  State  v.  Hickox,  64  Kan.  657,  658,  68  Pac.  38,  follow- 
ing rule ;  Brolan  v.  United  States,  236  U.  S.  218,  59  L.  Ed.  548,  35  Sup. 
Ct.  285,  Congress  has  power  to  prohibit  importations  of  opium  and  to 
punish  act  of  knowingly  concealing  or  moving  opium  imported  in  viola- 
tion of  such  prohibition;  Buttfield  v.  Stranahan,  192  U.  S.  492,  48 
L.  Ed.  534,  24  Sup.  Ct.  354,  holding  act  of  March  2,  1897  (29  Stats, 
at  Large,  604,  c.  358),  relating  to  importation  of  tea,  is  valid;  Lottery 
Case,  188  U.  S.  361,  47  L.  Ed.  503,  23  Sup.  Ct.  329,  holding  carriage 
of  lottery  tickets  from  one  State  to  another  by  express  company  is  in- 
terstate commerce;  United  States  v.  Adams  Exp.  Co.,  119  Fed.  242, 
holding  common  carrier  which  received  liquor  without  the  State  and 
delivered  it  to  consignee  within  State  C.  O.  D.  is  not  engaged  in  busi- 
ness of  retail  liquor  dealer;  In  re  Bergen,  115  Fed.  341,  342,  holding 
Sess.  Laws  Kan.  1885,  c.  145,  §  12,  relating  to  taking  orders  for  intoxi- 
cating liquors  as  applied  to  commercial  agents  for  liquor  house  having 
place  of  business  in  another  State,  selling  to  persons  for  their  own  use. 
is  void;  State  v.  Hanaphy,  117  Iowa,  19,  90  N.  W.  602,  holding  where 
traveling  salesman  in  Iowa  sent  orders  to  his  principal  in  Illinois  for 
liquors,  which  were  shipped  C.  O.  D.  to  buyer,  transaction  was  inter- 
state commerce;  Commonwealth  v.  Petranich,  183  Mass.  219,  66  N.  E. 
808,  holding  Mass.  Rev.  Laws,  c.  100,  §  1,  prohibiting  sale  of  intoxi- 
cating liquors  without  license,  is  unconstitutional  in  so  far  as  it  excepts 
sales  of  wines  manufactured  in  the  State ;  State  v.  Intoxicating  Liquors, 
94  Me.  339,  341,  47  Atl.  532,  holding,  under  Wilson  act  of  August  8, 
1890,  power  of  State  does  not  attach  to  interstate  commerce  shipments, 
while  merchandise  is  in  transit,  until  it  arrives  at  point  of  destination; 
Hart  v.  State,  87  Miss.  180,  39  South.  525,  where  one  engaged  in  liquor 
business  in  Louisiana  took  orders  for  whisky  in  Mississippi,  collecting 
purchase  price  and  delivering  the  whisky  to  express  company  for  trans- 
portation, he  was  guilty  of  violating  Code,  §  1604;  American  Steel  etc. 
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Co.  v.  Speed,  110  Tenn.  546, 100  Am.  St.  Rep.  814,  75  S.  W.  1042,  goods 
shipped  from  one  State  to  another,  there  to  be  held  in  anticipation  of 
sales,  are  subject  to  taxation  in  latter  State;  Camp  v.  State,  42  Tex.  Cr. 
499,  61  S.  W.  401,  holding  where  defendant  took  orders  to  erect  light- 
ning-rods and  equipments  were  shipped  from  other  States,  but ,  after 
completed  work  before  receiving  material  from  consignor,  he  was. not 
engaged  in  interstate  commerce;  French  v.  State,  42  Tex.  Cr.  224,  58 
S.  W.  1015,  holding  agent  who  received  organs  from  manufacturer  in 
another  State  and  sold  them  from  his  rig,  receiving  payment  in  cash 
and  notes  payable  to  manufacturer,  is  not  within  Texas  occupation  tax 
prohibiting  peddling  without  license;  Gale  Mfg.  Co.  v.  Finkelstein,  22 
Tex.  Civ.  242,  54  S.  W.  619,  holding  where  parties  in  Texas  order  goods 
from  foreign  corporation  and  goods  are  shipped  into  State  with  draft 
attached  to  bill  of  lading  suit  for  purchase  price  is  not  affected  by 
Rev.  Stats.,  arts.  745,  746,  providing  for  filing  articles  of  incorpora- 
tion before  suit;  Lasater  v.  Purcell  Mill  etc.  Co.,  22  Tex.  Civ.  37,  54 
S.  W.  427,  holding  corporation  which  manufactures  goods  out  of  State 
and  ships  them  into  it  to  commission  merchant  for  sale  is  engaged  in 
interstate  commerce  within  Rev.  Stats.,  art.  745,  relative  to  permits; 
Southern  Express  Co.  v.  Goldberg,  101  Va.  622,  44  S.  E.  894,  holding  Va. 
Code  1887,  §  1215,  fixing  rate  of  charge  to  be  received  by  common  car- 
riers within  State,  is  unconstitutional ;  Hathaway  v.  McDonald,  27  Wash. 
667,  91  Am,  St.  Rep.  895,  68  Pac.  379,  holding  Laws  Wash.  1899,  c.  43, 
§  30,  prohibiting  sale  of  renovated  butter,  unless  so  marked,  is  not 
regulation  of  interstate  commerce;  Brennan  v.  Titusville,  153  U.  S.  300, 
38  L  Ed.  722,  14  Sup.  Ct.  832,  disallowing  tax  on  agents  of  foreign 
manufacturers  for  soliciting  orders;  Cuban  Steamship  Co.  v.  Fitzpat- 
rick,  66  Fed.  66,  statute  prohibiting  foreign  crews  from  loading  vessel 
is  invalid;  Ex  parte  Jervey,  66  Fed.  960,  South  Carolina  " dispensary 
act,"  so  far  as  it  prohibits  the  bringing  of  liquor  into  port  is  void; 
United  States  v.  Coal  Dealers'  Assn.,  85  Fed.  265,  holding  coal  trust 
an  illegal  combination  under  act  of  1890;  South  Bend  v.  Martin,  142 
Ind.  42,  29  L.  R.  A.  535,  41  N.  E.  318,  allowing  license  on  peddler  sell- 
ing goods  imported  before  his  employment  begins;  City  of  Huntington 
v.  Mahan,  142  Ind.  697,  51  Am.  St.' Rep.  202,  42  N.  E.  463,  disallow- 
ing license  on  salaried  distributing  agents  of  foreign  firm;  State  v. 
Wheclock,  95  Iowa,  583,  585,  58  Am.  St.  Rep.  444,  445,  SO  L.  R.  A.  437, 
440,  64  N.  W.  621,  622,  allowing  licenses  on  all  itinerant  drug  venders, 
without  discrimination. 

State  may  protect  person  and  property  unless  subject  matter  exclusively 
given  to  Congress. 

Approved  in  Lowry  v.  Tile  etc.  Assn.,  106  Fed.  44,  holding  Tile 
Mantel  &  Orate  Association  of  California  was  an  illegal  association 
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under  Anti-trust  Act  of  July  2,  1890 ;  Gibbs  v.  McNeeley,  102  Fed.  598, 
holding  association  of  manufacturers  of  shingles  formed  for  purpose 
of  preventing  overproduction  and  regulating  prices  is  not  in  restraint 
of  commerce- within  anti-trust  law  of  1890;  State  v.  Smiley,  65  Kan. 
248,  249,  69  Pac.  202,  holding  agreement  by  all  dealers  of  certain  mar- 
ket to  buy  all  their  grain  at  certain  market  is  in  restraint  of  trade 
under  Kansas  Anti-trust  Act  of  1897;  Gale  Mfg.  Co.  v.  Finkelstein,  22 
Tex.  Civ.  242,  54  S.  W.  619,  holding  where  parties  order  goods  from 
corporation- of  another  State  and  bill  of  lading  is  attached  to  draft, 
suit  brought  in  State  for  purchase  price  is  not  affected  by  Rev.  Stats., 
arts.  745,  746,  tax  relating  to  suits  by  foreign  corporation;  United 
States  v.  E.  C.  Knight  Co.,  156  U.  S.  12,  39  L.  Ed.  329,  15  Sup.  Ct.  275, 
holding  sugar  trust  cannot  be  suppressed  under  act  of  1890;  State  v. 
Saunders,  66  N.  H.  89,  18  L.  R.  A.  657,  25  Atl.  596,  in  suit  for  injunc- 
tion to  abate  liquor  nuisance,  defendant  is  not  entitled  to  jury;  Cin- 
cinnati v.  Steinkamp,  54  Ohio  St.  290,  43  N.  E.  491,  State  may  require 
fire-escapes  on  certain  buildings  to  be  enforced  in  equity;  Austin  v. 
State,  101  Tenn.  569,  70  Am.  St.  Rep.  706,  48  S.  W.  307,  allowing  pro- 
hibition of  sale  of  cigarettes;  dissenting  opinion  in  Pabst  Brewing  Co. 
v.  Crenshaw,  198  U.  S.  40,  49  L.  Ed.  934-936,  25  Sup.  Ct.  552,  majority 
holding  inspection  law  enacted  by  State  in  the  exercise  of  its  police 
power  within  meaning  of  Wilson  Act  of  August  8,  1890,  subjecting  all 
intoxicating  liquors  arriving  in  State,  is  not  void. 

Commerce,  local  In  nature,  Is  for  States;   but,  In  general  matters, 
absence  of  congressional  action  prohibits  State  action. 

Approved  in  Simpson  v.  Shepart,  230  U.  S.  401,  Ann,  Oas.  1916A,  18, 
48  Ii.  R.  A.  (N.  S.)  1151,  57  L.  Ed.  1542,  33  Sup.  Ct.  729,  congressional 
inaction  leaves  State  free  to  establish  maximum  intrastate  rates  for 
interstate  carriers  which  are  reasonable,  although  relation  between  in- 
trastate and  interstate  rates  may  be  disturbed  in  zones  of  competition 
crossing  State  lines;  Crenshaw  v.  Arkansas,  227  U.  S.  399,  57  L.  Ed. 
568,  33  Sup.  Ct.  294,  State  statute  of  Arkansas  imposing  license  on 
persons  soliciting  orders  for  articles  to  be  shipped  from  another  State 
is  invalid;  Ex  parte  Webb,  225  U.  S.  687,  56  L.  Ed.  1258,  32  Sup.  Ct. 
769,  Oklahoma  enabling  act  did  not  repeal  that  part  of  act  of  1895  pro- 
hibiting introduction  of  liquor  from  other  States  into  Indian  country; 
Louisville  etc.  R.  R.  Co.  v.  F.  W.  Cook  Brewing  Co.,  223  U.  S.  82,  56 
L.  Ed.  358,  32  Sup.  Ct.  189,  Kentucky  statute  of  1906,  prohibiting 
common  carriers  from  transporting  intoxicating  liquors  to  dry  points 
in  Kentucky  was  not  effective  as  to  interstate  shipments;  Adams  Ex- 
press Co.  v.  Kentucky,  214  U.  S.  222,  53  L.  Ed.  973,  29  Sup.  Ct.  633, 
statute  of  Kentucky  making  it  offense  to  furnish,  sell  or  give  liquor 
to  inebriate,  as  applied  to  common  carrier  bringing  liquor  to  such  per- 
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son  from  another  State,  is  invalid;  Rearick  v.  Pennsylvania,  203  U.  S. 
510,  51  L.  Ed.  297,  27  Sup.  Ct.  159,  municipal  ordinance  requiring 
license  fee  for  solicitation  of  orders  for  goods  not  of  parties'  own 
manufacture,  as  applied  to  agent  of  nonresident,  is  invalid;  American 
Steel  etc.  Co.  v.  Speed,  192  U.  S.  520,  48  L.  Ed.  546,  24  Sup.  Ct.  370, 
371,  holding  State  is  not  precluded  from  imposing  merchant's  tax  upon 
nonresident  manufacturing  corporation  which  stores  property  received 
from  another  State  in  warehouse  and  subsequently  sells  said  property; 
Crossman  v.  Lurman,  192  U.  S.  196,  48  L.  Ed.  404,  24  Sup.  Ct.  236, 
holding  State  cannot  prohibit  importation  of  food  for  fear  it  might  be 
adulterated;  Atlantic  ft  Pacific  Tel.  Co.  v.  Philadelphia,  190  U.  S.  162, 
47  L.  Ed.  999,  23  Sup.  Ct.  818,  holding  telegraph  company  engaged  in 
interstate  commerce  may  be  compelled  to  pay  municipal  license  for 
government  supervision  of  its  poles  and  wires;  Smith  v.  St.  Louis  & 
Southwestern  R.  R.  Co.,  181  U.  S.  255,  45  L.  Ed.  850,  21  Sup.  Ct.  605, 
holding  prohibition  against  importation  of  cattle  from  iTouisiana,  under 
Tex.  Rev.  Stats.  1895,  art.  5043c,  is  a  valid  police  power  of  State; 
United  States  Co.  v.  Friedman,  191  Fed.  681,  112  C.  C.  A.  219,  that 
portion  of  Oklahoma  formerly  Indian  Territory  did  not  cease  to  be 
Indian  country,  nor  did  it  affect  application  to  that  part  of  State,  of 
Revised  Statutes,  section  2139,  relating  to  sale  of  liquor  to  Indians  and 
its  introduction  into  Indian  country;  Haskell  v.  Crowham,  187  Fed. 
409,  109  C.  C.  A.  235,  statute  of  Oklahoma  preventing  interstate  com- 
merce in  natural  gas  by  prohibiting  use  of  pipe-lines  across  highways 
of  State  to  transport  gas  out  of  State  is  invalid;  United  States  v. 
United  States  Express  Co.,  180  Fed.  1011,  act  forbidding  introduction 
of  liquor  into  Indian  Territory  was  no  longer  in  force  after  admission 
of  Oklahoma  as  State,  so  as  to  prevent  introduction  of  liquor  from 
Arkansas;  Red  C.  Oil  Mfg.  Co.  v.  Board  of  Agriculture,  172  Fed.  700, 
statute  of  North  Carolina  providing  for  inspection  and  testing  of  kero- 
sene oil  sold  for  use  in  State  for  illuminating  purposes  is  within  police 
power  of  State ;  Fulgham  v.  Midland  Valley  R.  Co.,  167  Fed.  662,  Fed- 
eral Employer's  Liability  Act  supersedes  State  statutes  regulating  re- 
lations of  railroad  employers  and  employees  in  interstate  commerce; 
Smeltzer  v.  St.  Louis  etc.  R.  Co.,  158  Fed.  658,  provisions  of  Interstate 
Commerce  Act  of  1887,  as  amended  by  act  of  1906,  making  initial 
carrier,  receiving  interstate  shipment,  liable  for  loss  on  its  own  or 
connecting  lines,  and  prohibiting  limitations  of  its  liability  by  con- 
tract, receipt  or  regulations,  are  valid;  Butler  Bros.  Shoe  Co.  v.  United 
States  Rubber  Co.,  156  Fed.  17,  84  C.  C.  A.  167,  making  of  contracts 
by  New  Jersey  corporation  for  sale  of  rubber  goods  to  Colorado  corpo- 
ration were  transactions  of  interstate  commerce,  and  could  not  be  pro- 
hibited or  trammeled  by  legislation  of  Colorado;  Hadley-Dean  Plate 
Glass  Co.  v.  Highland  Glass  Co.,  143  Fed.  244,  74  C.  C.  A.  462,  Mis- 
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souri  Anti-trust  Act  of  1899,  has  no  application  to  contract  for  sale  of 
goods  to  be  manufactured  in  another  State  and  delivered  to  vendee  in 
Missouri;  Duluth  Brewing  etc.  Co.  v.  City  of  Superior,  123  Fed.  358, 
59  C.  C.  A.  481,  holding  ordinance  of  city  of  Superior,  November  25, 
1895,  requiring  all  dealers  in  liquors  to  procure  city  license,  applies  to 
nonresident  manufacturer  having  depot  in  that  city  from  which  sales 
are  made  by  agent;  Kansas  City  Southern  R.  Co.  v.  Board  of  Railroad 
Commrs.,  106  Fed.  356,  holding  State  has  no  power  to  regulate  railroad 
rates  for  goods  between  two  points  in  State  where  greater  part  of  dis- 
tance is  through  another  State;  Crum  v.  Town  of  Prattvifle,  155  Ala. 
157,  46  South.  750,  employee  of  foreign  grocery  company  delivering 
goods  ordered  through  salesmen  was  engaged  in  interstate  commerce 
and  not  subject  to  occupation  tax;  Moog  v.  State,  145  Ala.  85,  41 
South.  169,  statute  prohibiting  soliciting  orders  for  liquors  to  be  shipped 
into  prohibition  district,  in  so  far  as  it  applies  to  residents  of  other 
States  soliciting  orders  for  liquors  to  be  transported  from  another 
State,  violates  commerce  clause  of  Federal  Constitution;  Stubbs  v. 
People,  40  Colo.  419,  122  Am.  St.  Rep.  1068,  13  Ann.  Oas.  1025,  11 
L.  R.  A.  (N.  S.)  1071,  90  Pac.  1115,  act  prohibiting  docking  of  horses 
and  importation  and  use  of  them,  in  so  far  as  it  prohibits  importation 
of  docked  tailed  horses  from  other  States  is  invalid;  McKeon  v.  New 
York  etc.  R.  R.  Co.,  75  Conn.  347,  53  Atl.  657,  holding  fact  that  railroad 
laid  tracks  in  street  in  obedience  to  statute  within  police  power  which 
made  no  provision  for  compensation  cannot  relieve  company  from  liabil- 
ity ;  Armour  &  Co.  v.  City  Council  of  Augusta,  134  Ga.  184,  27  L.  R.  A. 
(N.  S.)  676,  67  S.  E.  420,  ordinance  imposing  inspection  charge  on 
imported  meats  and  not  imposing  charge  on  others  engaged  in  like  busi- 
ness is  unlawful  interference  with  interstate  commerce,  discriminatory 
and  invalid;  Southern  Exp.  Co.  v.  State,  114  Ga.  229,  39  S.  E.  900,  holding 
whisky  shipped  from  one  State  to  citizen  of  another  State  through  ex- 
press company,  which  shall  deliver  it  upon  receipt  of  payment,  is  sub- 
ject to  penal  laws  of  State  while  in  possession  of  express  company; 
Staley  v.  Illinois  Central  R.  R*.  Co.,  268  111.  361,  L.  R.  A.  1916A,  450, 
109  N.  E.  344,  Workmen's  Compensation  Act  does  not  apply  to  railroad 
employee  injured  while  engaged  in  interstate  commerce,  as  Federal  Em- 
ployers' Liability  Act,  supersedes  it  as  to  such  employees;  People  v. 
Booth  Fisheries,  253  111.  433,  97  N.  E.  840,  law  making  it  unlawful  to 
transport  or  take  to  point  outside  of  State  fish  of  certain  varieties  is 
valid  regulation  as  to  fish  caught  within  State,  but  so  far  as  it  concerns 
fish  taken  outside  of  State  and  transported  into  State  either  for  per- 
son's own  consumption  or  to  give  away  or  to  store  is  invalid,  where 
such  person  desires  to  ship  them  to  another  State;  People  v.  Chicago 
etc.  Ry.  Co.,  223  HI.  594,  79  N.  E.  148,  upholding  Hind's  Rev.  Stats. 
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1905,  c.  114,  §  6,  relating  to  railroads ;  McFadden  v.  Blocker,  3  Ind.  Ter. 
235,  58  L.  R.  A.  894,  54  S.  W.  876,  act  extende<Tby  Congress  over  Indian 
Territory,  requiring  mortgagees  of  chattel  mortgages  executed  by  non- 
residents to  take  possession  of  mortgaged  property  in  order  to  secure 
lien  against  third  party,  is  valid;  State  v.  United  States  Express  Co., 
164  Iowa,  140,.  145  N.  W.  462,  after  Webb-Kenyon  law,  divesting  intoxi- 
cating liquors  of  interstate  character  as  soon  as  they  reach  State  line, 
it  was  not  necessary  for  State  to  re-enact  laws  regulating  sale  and  trans- 
portation of  liquors;  Meffert  v.  Medical  Board,  66  Kan.  720,  72  Pac. 
250,  holding  State  has  power  to  prescribe  qualifications  of  persons  de- 
siring to  practice  medicine;  Cincinnati  etc.  R.  Co.  v.  Commonwealth, 
126  Ky.  566,  104  S.  W.  394,  liquor  taken  from  Kentucky  to  point  out- 
side State  and  shipped  back  to  consignee  in  Kentucky  for  purpose  of 
evading  local  option  law  did  not,  as  against  carrier,  render  such  ship- 
ment subject  to  State  regulation  as  not  being  interstate  commerce;  In  re 
Opinion  of  the  Justices,  211  Mass.  608,  Ann.  Gas.  1913B,  815,  98  N.  E. 
336,  statute  requiring  convict-made  goods  to  be  so  labeled,  and  prohibit- 
ing sale  of  them  if  not  so  labeled,  is  invalid;  Corbin  v.  McConnell,  71 
N.  H.  351,  352,  52  Atl.  448,  holding  Pub.  Stats.,  c.  112,  §  19,  N.  H., 
making  any  person  who  shall  take  order  for  spirituous  liquor  to  be  de- 
livered out  of  State  liable  to  fine,  is  in  violation  of  interstate  clause  of 
Constitution ;  Grossman  v.  Lurman,  171  N.  Y.  332,  63  N.  E.  1098,  hold- 
ing Laws  N.  Y.  1893,  c.  661,  §41,  relating  to  adulteration  of  food  is 
•not  violative  of  interstate  commerce  clause  of  Federal  Constitution; 
People  v.  Buffalo  Fish  Co.,  164  N.  Y.  104,  79  Am.  St.  Rep.  629,  58  N.  E. 
37,  38,  40,  holding  Laws  N.  Y.  1892,  c.  488,  §§  110-112,  making  it  a 
misdemeanor  to  have  in  possession  certain  fish  during  certain  period, 
does  not  apply  to  fish  imported  from  foreign  country;  Glenn  v.  Southern 
Express  Co.,  170  N.  C.  289,  290,  291,  87  S.  E.  139,  under  Webb-Kenyon 
law,  divesting  liquor  of  interstate  character,  and  State  law  prohibiting 
delivery  of  more  than  one  quart  of  liquor  to  person  at  one  time,  or 
receipt  of  more  than  one  quart  in  fifteen  days,  express  company,  having 
delivered  quart  of  liquor  to  person,  was  not  liable  for  refusal  to  deliver 
to  him  another  quart  on  following  day;  Davis  v.  Southern  Ry.  Co.,  170 
N.  C  591,  87  S.  E.  749,  defendant  was  not  liable  for  injury  to  plaintiff, 
while  walking  on  parallel  track  used  by  another  railroad,  resulting  from 
suction  of  rapidly  moving  train;  Chicago  etc.  Ry.  Co.  v.  Beatty,  34  Okl. 
332,  42  L.  R.  A.  (N.  8.)  984,  126  Pac.  738,  statute  of  Oklahoma  impos- 
ing penalty  of  one  dollar  per  day  upon  railroad  for  failure  to  furnish 
ears  is  not  in  conflict  with  act  of  Congress  requiring  cars  to  be  furnished 
upon  reasonable  request ;  Chicago  Crayon  Co.  v.  Rogers,  30  Okl.  314,  119 
Pac.  636,  State  cannot  require  foreign  corporation  to  designate  resi- 
dent agent  upon  whom  service  may  be  had,  as  condition  precedent  to 
engaging  in  interstate  commerce  with  residents  of  State;  Huff  v.  State, 


135  U.  S.  100-100       NOTES  ON  U.  S.  REPORTS.  14 

9  Okl.  Cr.  681,  133  Pac.  267,  affirming  conviction,  for  violation  of  pro- 
hibitory  law,  of  person  shipping  intoxicating  liquor  from  another  State 
into  that  part  of  Oklahoma  which  was  formerly  Indian  Territory;  At- 
kinson v.  Southern  Express  Co.,  94  S.  C.  449,  48  L.  R.  A.  (N.  8.)  349, 
78  S.  E.  518,  removal  of  constitutional  objections  to  dispensary  laws  by 
Webb-Kenyon  act  of  1913,  did  not  give  them  force  and  effect  by  opera- 
tion of  law,  nor  can  they  be  validated  by  subsequent  statute;  Palmer 
v.  Southern  Exp.  Co.,  129  Tenn.  133,  165  S.  W.  240,  act  of  1913  for- 
bidding interstate  carrier  to  deliver  liquor  to  consignee,  unless  latter 
states  use  for  which  it  was  ordered,  interferes  with  interstate  commerce, 
and  is  not  authorized  as  exercise  of  police  power  or  by  Wilson  act; 
State  v.  J.  W.  Kelly  ft  Co.,  123  Tenn.  566,  133  S.  W.  1013,  person  is 
not  liable  for  prosecution  for  violation  of  act  penalizing  sale  of  liquor 
within  four  miles  of  schoolhouse,  where  sale  of  liquor  ordered  by  per- 
son in  another  State  was  completed  by  delivery  to  carrier;  Harrell  v. 
Speed,  113  Tenn.  234,  106  Am.  St.  Rep.  814,  81  S.  W.  842,  one  running 
bar  on  vessel  belonging  in  Arkansas  and  running  between  Arkansas  and 
Tennessee  is  subject  to  Tennessee  license  tax  when  vessel  is  in  that 
State ;  Gulf  etc.  Ry.  Co.  v.  State,  97  Tex.  286,  78  S.  W.  499,  corn  shipped 
from  South  Dakota  to  Texas,  which  was  resold,  to  be  delivered  at  Gold- 
thwaite,  Texas,  while  it  was  in  Kansas  city  en  route  to  Texarkana,  lost 
its  character  as  interstate  commerce  upon  reaching  Texarkana;  Hughes 
v.  State,  67  Tex.  Cr.  348,  149  S.  W.  182,  act  requiring  express  com- 
panies receiving  shipments  of  intoxicating  liquors  to  be  delivered  in  pro- 
hibition territory  to  make  record  of  same  in  book,  and  to  produce  such 
book  for  inspection,  by  any  person,  officer  of  law  or  member  of  grand 
jury,  is  valid;  Taylor  v.  Commonwealth,  117  Va.  915,  85  S.  E.  501, 
Webb-Kenyon  act  of  1913  prohibiting  shipment  of  intoxicating  liquors 
from  one  State  into  another  State  to  be  sold  or  used  in  violation  of 
State  law  is  valid;  State  v.  Peet,  80  Vt.  455,  456,.  130  Am.  St  Rep.  998, 
14  I*  R.  A.  (N.  8.)  677,  68  Atl.  663,  provision  of  laws  making  it  punish- 
able to  keep  with  intent  to  ship  out  of  State  for  food  purposes  flesh 
of  calf  less  than  four  weeks  old  or  weighing  less  than  fifty  pounds  is 
void;  State  v.  Glasby,  50  Wash.  603,  21  L.  R.  A.  (N.  S.)  797,  97  Pac, 
736,  city  ordinance  designating  as  peddlers  persons  taking  orders  within 
city  for  groceries  and  imposing  penalty  for  taking  orders  without  pay- 
ment of  license  fee  is  invalid  as  regulation  of  interstate  commerce; 
In  re  Sanders,  52  Fed.  804,  808,  18  L.  R.  A.  551,  553,  disallowing 
requirement  that  date  of  growth  of  seeds  be  marked  on  imported 
packages;  The  City  of  Norwalk,  55  Fed.  106,  allowing  State  statute 
giving  damages  for  death  from  negligent  collision  on  navigable 
waters;  In  re  Minor,  69  Fed.  235,  disallowing  license  tax  on  sale  of 
cigarettes  in  original  packages;  Sawrie  v.  Tennessee,  82  Fed.  618,  entire 
prohibition  of  sale  of  cigarettes  from  other  States  is  invalid;  State  v. 
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Harrub,  95  Ala.  184,  36  Am.  St.  Rep.  199,  15  L.  R.  A.  764,  10  South. 
753,  regulating  shipment  of  oysters  taken  from  waters  of  State  is  valid ; 
Jamieson  v.  Indiana  Nat.  Gas  etc.  Co.,  128  Ind.  573,  576,  577, 12  L.  R.  A. 
658,  659,  28  N.  £.  82,  83,  State  may  regulate  pressure  of  natural  gas 
in  transportation;  Gatton  v.  Chicago  etc.  Ry.  Co.,  95  Iowa,  130,  28 
L.  R.  A.  562,  63  N.  W.  595,  State  cannot  authorize  recovery  of  over- 
charges for  freight  on  interstate  shipment  for  unjust  discrimination; 
Commonwealth  v.  Huntley,  156  Mass.  243,  15  L.  R.  A.  843,  30  N.  £. 
1130,  State  may  prohibit  sale  of  imitation  butter  from  another  State; 
Grimes  v.  Eddy,  126  Mo.  188,  47  Am.  St.  Rep.  666,  26  L.  R.  A.  645,  28 
S.  W.  762,  statute  forbidding  transportation  of  cattle  with  fever  through 
State  is  void;  Bullard  v.  Northern  Pac.  R.  R.  Co.,  10  Mont.  180,  11 
L.  R»  A.  250,  25  Pac.  122,  Congress  may  regulate  rates  on  interstate 
commerce;  Arnold  v.  Tanders,  56  Ohio  St.  421,  60  Am.  St  Rep.  755, 
47  N.  £.  51,  act  regulating  sale  of  goods  made  by  convicts  in  other 
States  is  invalid ;  State  v.  Scott,  98  Tenn.  259,  260,  36  L.  R.  A.  462,  39 
S.  W.  2,  privilege  tax  on  photographers  of  other  States  is  invalid; 
KnoxvUle  etc.  R.  R.  Co.  v.  Harris,  99  Tenn.  710,  43  S.  W.  121,  privi- 
lege tax  for  transportation  within  a  State  is  valid;  Austin  v.  State,  101 
Tenn.  568,  70  Am  St  Rep.  706,  48  S.  W.  307,  allowing  prohibition  of 
sale  of  cigarettes;  Norfolk  etc.  R.  R.  Co.  v.  Commonwealth,  88  Va.  99, 
101, 29  Am.  St.  Rep.  708,  710, 13  L.  R.  A*  109, 13  S.  £.  341,  State  may  not 
prohibit  interstate  trains  running  Sundays;  Western  Union  Tel.  Co.  v. 
Tyler,  90  Va.  299,  44  Am.  St.  Rep.  912,  18  S.  E.  281,  State  may  impose 
penalties  for  failure  to  deliver  telegraph  messages  promptly;  State  v. 
Lichtenstein,  44  W.  Va.  101,  28  S.  E.  753,  solicitors  for  nonresident 
liquor  houses  cannot  be  required  to  pay  license;  Stacy  v.  La  Belle,  99 
Wis.  523,  67  Am.  St.  Rep.  881,  41  L.  R.  A.  421,  75  N.  W.  61,  in  absence 
of  Federal  statute  State  court  has  jurisdiction  on  contract  between 
whites  and  Indians;  dissenting  opinion  in  O'Neil  v.  Vermont,  144  U.  S. 
351,  356,  86  L.  Ed.  462,  464,  12  Sup.  Ct.  704,  706,  majority  dismissing 
case  because  Federal  question  was  not  raised  in  State  court;  dissenting 
opinion  in  South  Carolina  v.  United  States,  199  U.  S.  465,  50  L.  Ed.  271, 
26  Sup.  Ct.  110,  majority  holding  where  State  has  taken  charge  of  busi- 
ness of  selling  intoxicating  liquors,  it  is  subject  to  excise  tax  under  U.  S. 
Comp.  Stats.  1901,  p.  2040,  2091,  2097;  dissenting  opinion  in  Austin  v. 
Tennessee,  179  U.  S.  373,  375,  46  L.  Ed.  237,  238,  21  Sup.  Ct.  143,  144, 
majority  holding  packages  containing  ten  cigarettes  which  are  taken 
from  loose  pile  at  factory  by  express  company  in  basket  do  not  con- 
stitute original  packages  of  interstate  commerce;  dissenting  opinion  in 
State  v.  Cardwell,  166  N.  C.  318,  81  S.  E.  632,  court  holding  where 
accused,  owning  whisky  in  State  or  in  another  State,  made  contract  of 
sale,  received  price,  and  delivered  whisky  by  express  in  State,  there  was 
illegal  sale  in  State ; 'dissenting  opinion  in  State  v.  Smith,  61  W.  Va. 
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337,  339,  56  S.  E.  531,  532,  majority  holding  that  under  indictment  of 
railroad  agent  for  delivery  of  intoxicating  liquors  transported  C.  O.  D. 
from  another  State  to  person  within  State  who  had  not  ordered  same, 
defendant  had  right  to  introduce  evidence  to  show  that  he  made  inquiry 
whether  consignee  had  ordered  liquor  for  personal  use  and  to  show  that 
delivery  was  bona  fide. 

Distinguished  in  Ex  parte  Williams,  79  Kan.  223,  98  Pac.  781,  act 
regulating  sale  and  delivery  of  black  powder  for  use  in  coal  mines  in 
Kansas  is  not  invalid  as  regulation  of  interstate  commerce. 

State  may  not  prohibit  Imported  intoxicants  while  sold  In  original 
packages,  and  until  commingled  with  mass  of  property. 

Approved  in  Rosenberger  v.  Pacific  Express  Co.,  241  U.  S.  51,  60 
L.  Ed.  883,  Texas  statute  of  1907,  imposing  special  licenses  on  express 
companies  maintaining  office  for  C.  O.  D.  shipments  of  intoxicating 
liquors,  is  invalid  as  burden  on  interstate  commerce;  Price  v.  Illinois, 
238  U.  S.  454,  59  L.  Ed.  1406,  35  Sup.  Ct.  892,  provisions  of  pure  food 
law  of  Illinois  prohibiting  sale  of  food  preservatives  containing  boric 
acid  are  not  invalid  as  to  sales  within  State  of  articles  in  original  pack- 
ages, where  packages  offered  for  sale  by  retail  were  not  shown  to  be 
original  packages  in  interstate  commerce;  Rossi  v.  Pennsylvania,  238 
U.  S.  66,  59  L.  Ed.  1203,  35  Sup.  Ct.  677,  even  under  Wilson  act,  State 
cannot  interfere  with  transportation  of  liquor  from  one  State  into  an- 
other until  after  arrival  at  destination  and  delivery  to  consignee;  Adams 
Express  Co.  v.  Kentucky,  238  U.  S.  197,  Ann.  Oas.  1915D,  1167,  L.  R.  A. 
1916C,  273,  59  L.  Ed.  1269,  1270,  35  Sup.  Ct.  824,  where  interstate  ship- 
ment of  liquor  into  Kentucky  was  not  to  be  used  in  violation  of  State 
laws,  as  construed  by  highest  State  court,  Webb-Kenyon  law  did  not 
change  rule  that  State  may  not  regulate  interstate  commerce;  Kirmeyer 
v.  State  of  Kansas,  236  U.  S.  572,  59  L.  Ed.  724,  35  Sup.  Ct.  419,  State 
law  interfering  with  transportation  of  beer  from  one  State  to  another 
is  invalid;  McDermott  v.  Wisconsin,  228  U.  S.  135,  Ann.  Oas.  19 15 A, 
89,  47  L.  R.  A.  (N.  S.)  984,  57  L.  Ed.  767,  33  Sup.  Ct.  431,  statute  of 
Wisconsin  of  1907,  prescribing  label  for  corn  syrup  and  prohibiting 
all  others,  is  invalid  as  to  articles  properly  branded  on  immediate  con- 
tainer under  Federal  Food  and  Drugs  Act  and  brought  into  State  in 
interstate  commerce,  whether  in  original  outside  package  or  not ;  Savage 
v.  Jones,  225  U.  S.  520,  525,  56  L.  Ed.  1189,  1191,  32  Sup.  Ct.  715,  stat- 
ute of  Indiana  regulating  sale  of  food  for  domestic  animals  and  requir- 
ing disclosure  of  ingredients,  but  not  formula  for  combination,  is  valid; 
Foppiano  v.  Speed,  199  U.  S.  516,  50  L.  Ed.  291,  26  Sup.  Ct.  138,  exac- 
tion of  State  license  fee  from  person  engaged  in  selling  intoxicating 
liquors  within  State  over  bar  on  ferry-boat  employed  in  interstate  com- 
merce is  authorized  by  Wilson  act  of  August  8,  1890;  Cook  v.  Marshall 
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Co.,  196  U.  S.  269,  270,  104  Am.  St  Rep.  299,  300,  49  L.  Ed.  474,  475, 
25  Sup.  Ct.  233,  under  Iowa  Code,  §  5007,  packages  of  ten  cigarettes 
in  small  boxes  which  have  been  shipped  loose  to  retailer  from  another 
State  are  subject  to  taxation;  American  Express  Co.  v.  Iowa,  196  U.  S. 
142,  49  L.  Ed.  421,  25  Sup.  Ct.  182,  intoxicating  liquors  shipped  C.  O.  D. 
from  one  State  into  another  cannot  be  seized  under  laws  of  latter  State 
while  in  hands  of  express  company;  Laughter  v.  McLain,  229  Fed.  282, 
under  Wilson  law  and  Webb-Kenyon  act,  business  of  person  receiving 
intoxicating  liquors  from  other  States  at  place  of  business  in  Memphis 
and  reselling  them  to  purchasers  in  other  States,  was  not  protected  by 
commerce  clause,  but  subject  to  State  laws;  Weber  v.  Freed,  224  Fed. 
357,  140  C.  C.  A.  41,  act  making  it  unlawful  to  bring  film  of  prize- 
fight into  United  States  for  purposes  of  public  exhibition,  is  valid; 
United  States  v.  Brown,  224  Fed.  136,  act  of  Congress  regulating  im- 
portation of  opium  and  making  it  unlawful  for  person  not  having  regis- 
tered and  paid  tax  to  have  opium  in  his  possession,  is  valid;  Jewel 
Tea  Co.  v.  Lee's  Summit,  198  Fed.  536,  where  merchant  in  Illinois 
ships  merchandise  to  agent  in  Missouri  to  fill  orders,  such  transaction 
was  interstate  commerce,  although  each  package  was  not  marked  with 
customer's  name,  and  was  not  subject  to  ordinance  imposing  license 
tax  on  venders  of  tea,  coffees  and  other  merchandise  not  otherwise 
licensed;  United  States  v.  First  Nat.  Bank,  190  Fed.  337,  act  making 
it  criminal  offense  for  carrier  to  collect  purchase  price  of  interstate 
shipment  of  intoxicating  liquor  applies  to  bank  collecting  draft  for 
purchase  price  and  delivering  bill  of  lading  to  consignee;  United  States 
v.  Southern  Ry.  Co.,  187  Fed.  212,  where  cattle  are  consigned  as  through 
shipment  from  point  in  quarantined  area  to  point  in  prohibited  terri- 
tory, each  railroad  participating  in  transportation  violates  act  of  Con- 
gress of  1905,  prohibiting  interstate  shipment  of  livestock  from  quaran- 
tined territory;  Ex  parte  Eaglesfield,  180  Fed.  562,  owner  of  vessel, 
licensed  for  foreign  and  domestic  trade,  taking  cargo  of  potatoes  from 
Michigan  to  Milwaukee,  Wisconsin,  for  sale,  was  engaged  in  interstate 
commerce  under  valid  coasting  license,  and  was  not  subject  to  munici- 
pal license  tax;  Shawnee  Milling  Co.  v.  Temple,  179  Fed.  523,  national 
pure  food  law  prohibiting  transportation  in  interstate  commerce  of  arti- 
cles of  food  bleached  by  use  of  nitrogen  peroxide  or  containing  added 
poisonous  ingredients  is  valid;  United  States  v.  Colorado  etc.  Co.,  157 
Fed.  323,  13  Ann.  Cas.  893,  15  L.  R.  A.  (N.  S.)  167,  85  C.  C.  A.  27, 
Federal  safety  appliance  acts  apply  to  and  govern  railroad  engaged  in 
interstate  commerce,  although  it  operates  entirely  within  State  inde- 
pendently of  other  carriers;  Meyer,  Jossen  ft  Co.  v.  City  of  Mobile, 
147  Fed.  844,  ordinance  of  city  of  Mobile  imposing  license  tax  on  dealers 
in  beer  valid  under  Wilson  act  as  applied  to  sale  of  beer  in  original 
XV— 2 
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bottles;  Davis  v.  Cleveland  etc.  Ry.  Co.,  146  Fed.  409,  cars  owned  by 
railroad  and  delivered  to  other  companies  loaded  with  freight  to  be 
used  over  their  lines  to  points  beyond  State  and  returned  are  not  at- 
tachable under  laws  of  State  into  which  they  may  be  carried;  Southern 
R.  Co.  v.  Greensboro  Ice  etc.  Co.,  134  Fed.  91,  carloads  of  coal  shipped 
from  one  State  into  another  remain  subject  of  interstate  commerce 
until  delivery  to  consignee;  Southern  Express  Co.  v.  State,  188  Ala. 
461,  66  South.  118,  where  carrier,  after  proper  investigation,  delivers 
liquor  to  consignee  without  knowledge  that  same  is  intended  for  illegal 
use  in  State,  carrier  does  not  violate  Webb-Kenyon  law ;  Lee  v.  Intend- 
ant  and  Town  Councilmen  of  La  Fayette,  153  Ala.  679,  45  South.  295, 
salesmen  soliciting  orders  for  foreign  stove  manufacturer,  and  delivery- 
men,  are  not  within  municipal  ordinance  imposing  license  on  agents 
selling  stoves;  Sturgeon  v.  State,  17  Ariz.  517,  154  Pac.  1052,  under 
provision  of  State  Constitution  prohibiting  introduction  of  intoxicating 
liquor  into  State,  accused  may  show  as  defense  that  liquor  was  intended 
for  his  own  use;  State  v.  Grier,  4  Boyce  (Del.),  368,  370,  371,  382,  88 
Atl.  598,  599,  600,  603,  under  Webb-Kenyon  act  divesting  liquor  of 
interstate  character,  State  law  prohibiting  interstate  shipment  of  in- 
toxicating liquor  into  local  option  territory  is  valid;  Van  Winkle  v. 
State,  4  Boyce  (Del.),  601,  602,  603,  609,  Ann.  Cas.  1916D,  104,  91  Atl. 
388,  395,  State  law  prohibiting  shipment  or  delivery  of  liquor  in  pro- 
hibition district  of  State  for  any  purpose,  except  to  physicians  and 
druggists,  is  invalid  as  to  shipment  for  receiver's  personal  consump- 
tion, as  such  shipment  is  valid  under  Webb-Kenyon  act;  In  re  Wilson, 
8  Mackey  (D.  C),  353, 12  L.  R.  A.  624,  peddler  selling  boxes  of  soapine, 
not  in  original  package,  and  delivering  them  at  time  of  sale,  is  subject 
to  license  tax;  R.  M.  Rose  Co.  v.  State,  133  Ga.  358,  36  L.  R.  A.  (N.  S.) 
443,  65  S.  E.  772,  criminal  accusation  charging  that  defendant  in  Chatta- 
nooga solicited  orders  for  sale  of  intoxicating  liquors  by  circular  sent 
by  mail  to  person  in  this  State,  where  sale  of  intoxicating  liquor  is 
forbidden,  did  not  set  forth  crime  and  was  subject  to  general  de- 
murrer; Shaw  v.  City  of  Atlanta,  11  Ga.  App.  394,  75  S.  E.  487,  citi- 
zen of  Atlanta  ordering  intoxicating  liquors  to  be  shipped  to  that  city 
in  interstate  commerce  cannot  be  convicted  for  violation  of  State  law 
until  after  contract  for  transportation  is  completed  by  delivery  to  con- 
signee; Rose  v.  State,  4  Ga.  App.  602,  62  S.  E.  123,  under  provisions 
of  Wilson  bill,  statute  prohibiting  solicitation  of  orders  is  not  void  as 
to  orders  solicited  within  State,  although  seller  and  liquor  sold  may 
both  be  in  another  State;  Park  Bros.  Co.  v.  Nez  Perce  County,  13 
Idaho,  306,  121  Am.  St.  Rep.  261,  12  Ann.  Cas.  1113,  89  Pac.  952,  where 
goods  ordered  by  citizen  of  Idaho  from  wholesale  dealers  in  San  Fran- 
cisco were  received,  and  separate  packages  removed  from  boxes  in  which 
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they  were  shipped,  goods  have  ceased  to  be  subject  of  interstate  com- 
merce, and  are  subject  to  taxation  by  State;  State  v.  Lowry,  166  Ind. 
378,  379,  380,  381,  9  Ann.  Cas.  860,  4  L.  E.  A.  (N.  8.)  528,  77  N.  £.  729, 
730,  importation  of  cigarettes  in  original  packages  for  personal  use  is 
not  within  act  prohibiting  manufacture,  sale,  keeping  for  sale,  owning 
or  giving  away  of  cigarettes;  State  v.  Eckenrode,  148  Iowa,  183,  190, 
192,  127  N.  W.  59,  62,  63,  where  company  in  another  State  ships  to 
agent  only  goods  ordered,  placing  several  packages  in  box,  and  agent 
opens  box  and  delivers  packages  to  customers,  transaction  is  interstate 
commerce,  and  not  subject  to  State  pure  food  law  as  to  misbranding 
of  packages;  Cook  v.  Marshall  Co.,  119  Iowa,  386,  104  Am.  St.  Rep. 
283,  93  N.  W.  373,  holding  where  boxes  of  cigarettes,  each  containing 
ten  cigarettes,  are  given  loose  to  express  company  for  transportation 
to  another  State,  each  box  will  not  be  held  an  "original  package"; 
Kirby  v.  Union  Pac.  R.  Co.,  94  Kan.  490,  146  Pac.  1184,  carload  of 
goods  and  livestock  consigned  from  point  in  Oklahoma  to  point  in  Kan- 
sas, but  final  destination  altered  en  route,  is  shipment  of  interstate  com- 
merce ;  City  of  Newport  v.  Wagner,  168  Ky.  646,  182  S.  W.  836,  plain- 
tiffs manufacturing  soft  drinks  in  Ohio  and  selling  them  in  Newport, 
Kentucky,  to  retail  dealers  through  solicitors  or  drivers  of  their  wagons, 
whether  sales  were  made  in  original  packages  or  not,  were  doing  busi- 
ness as  wholesale  dealers  in  soft  drinks,  and  subject  to  State  license 
tax;  Adams  Express  Co.  v.  Commonwealth,  154  Ky.  466,  48  L.  R.  A. 
(N.  S.)  342,  157  S.  W.  910,  under  Webb-Kenyon  act,  whether  carrier 
of  interstate  shipment  of  intoxicating  liquor  for  delivery  in  local  option 
territory  violates  Kentucky  statute  is  question  of  fact  depending  upon 
whether  person  receiving  liquor  intended  it  for  use  in  violation  of  State 
law,  or  whether  it  was  intended  for  personal  use ;  State  v.  Pabst  Brew- 
ing Co.,  128  La.  772,  55  South.  350,  under  Wilson  act,  business  of  im- 
porting beer  into  State  and  selling  it  in  original  packages  may  be  taxed 
by  State ;  State  v.  Intoxicating  Liquors,  102  Me.  391,  392,  120  Am.  St 
Rep.  504,  67  Atl.  315,  intoxicating  liquors  transported  by  carrier  from 
another  State  into  this  State  are  not  subject  to  seizure  under  provisions 
of  prohibitory  law  of  this  State  until  after  delivery  to  consignee ;  D.  E. 
Foote  &  Co.  v.  Clagett,  116  Md.  241,  81  Atl.  516,  act  imposing  tax  on 
oysters  shipped  in  from  other  States  before  they  can  be  sold  interferes 
with  interstate  commerce;  Sloman  v.  William  D.  C.  Moebs  Co.,  139 
Mich.  336,  102  N.  W.  856,  where  plaintiff,  engaged  in  business  in  Ohio 
and  had  place  where  samples  were  kept  in  Michigan,  contracted  in 
Michigan  to  sell  defendant  whisky  to  be  shipped  from  Ohio,  the  trans- 
action constituted  interstate  commerce;  Standard  Oil  Co.  v.  State,  107 
Miss.  383,  65  South.  470,  sales  and  distributions  of  petroleum,  imported 
from  other  States,  after  having  been  received  by  oil  company  in  Missis- 
sippi, is  intrastate  commerce  and  governed  by  State  laws;  American 
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Express  Co.  v.  Beer,  107  Miss.  532,  541,  547,  548,  550,  Ann.  Gas.  1916D, 
127,  65  South.  579,  580,  581,  582,  Webb-Kenyon  law  divesting  liquor 
of  interstate  character  is  valid,  and.  authorizes  State  law  prohibiting 
shipment  of  intoxicating  liquor  to  person  in  excess  of  one  gallon  from 
without  State;  Rogers  v.  Union  Iron  etc.  Co.,  167  Mo.  App.  247,  150 
S.  W.  104,  holding  diversion  of  interstate  shipments  from  one  set  of 
buyers  to  another  of  pig  iron  ordered  by  salesman  of  foreign  corpora- 
tion did  not  make  transaction  intrastate  commerce,  and  action  for 
breach  of  contract  was  maintainable,  though  corporation  had  not  com- 
plied with  statute;  Borden's  Condensed  Milk  Co.  v.  Board  of  Health, 
81  N.  J.  L.  224,  80  Atl.  33,  local  board  of  health  may  prohibit  sale 
within  municipality  of  milk  from  cows  that  react  to  " tubercular  test"; 
In  re  Wilson,  10  N.  M.  36,  60  Pac.  75,  holding  section  2  of  Acts  of 
New  Mexico,  approved  March  15,  1899  (Sess.  Laws  1899,  p.  101),  as 
applied  to  sales  of  coal-oil  in  original  packages  by  importer,  is  void; 
State  v.  Seaboard  etc.  Ry.  Co.,  169  N.  C.  299,  302,  84  S.  E.  285,  286, 
statute  requiring  express  company,  railroad  or  other  carrier  to  keep 
separate  book  for  entries  of  receipt  of  shipments  of  intoxicating  liquors, 
and  providing  that  such  book  shall  be  open  for  inspection,  is  valid; 
State  v.  Fisher,  162  N.  C.  561,  563,  77  S.  E.  125,  126,  cashier  of  bank 
in  collecting  purchase  price  of  draft  and  delivering  bill  of  lading  for 
interstate  shipment  of  whisky  did  not  violate  State  law  regulating  sale 
of  intoxicating  liquors;  State  v.  Allen,  161  N.  C.  233,  75  S.  E.  1085, 
Wilson  act  providing  that  intoxicating  liquor  transported  into  prohibi- 
tion territory  shall  be  subject  to  operation  of  State  laws  does  not  take 
away  force  of  commerce  clause  to  protect  from  indictment  agent  of 
buyer  ordering  interstate  shipment  of  whisky;  State  v.  Hanner,  143 
N.  C.  638,  24  L.  R.  A.  (N.  8.)  1,  57  S.  E.  156,  special  verdict  to  authorize 
conviction  must  include  all  essential  elements  of  offense;  Wrought  Iron 
Range  Co.  v.  Campen,  135  N.  C.  519,  47  S.  E.  662,  665,  666,  license  tax, 
Pub.  Laws  1903,  p.  333,  c.  247,  imposed  on  every  itinerant  person  or 
company  peddling  stoves,  is  void  as  to  sales  by  sample  of  goods  manu- 
factured in  another  State  and  shipped  into  this  State  in  original  pack- 
ages; Blunk  v.  Waugh,  32  Okl.  62,  39  L.  R.  A.  (N.  S.)  1093,  122  Pac. 
719,  courts  will  not  entertain  action  in  replevin  to  recover  intoxicating 
liquor  from  trespasser,  where  pleadings  show  purpose  of  recovery  is  to 
engage  in  business  in  violation  of  State  laws ;  Gulf  etc.  Ry.  Co.  v.  State, 
28  Okl.  757,  35  L.  R.  A.  (N.  S.)  456,  116  Pac.  177,  State  court  may  not 
enjoin  interstate  carrier  from  receiving  at  points  without  State  for 
transportation  to  consignee  within  State  shipments  of  liquor  for  use  in 
violation  of  State  law;  State  v.  Eighteen  Casks  of  Beer,  24  Okl.  790, 
792,  25  L.  R.  A.  (N.  8.)  492,  104  Pac.  1095,  1096,  intoxicating  liquors 
shipped  from  another  State  to  consignee  within  this  State  for  purpose 
of  sale  in  violation  of  State  law  may  be  seized;  High  v.  State,  2  Okl. 
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Cr.  167,  28  L.  R.  A.  (N.  8.)  162,  101  Pac.  117,  provision  in  Oklahoma 
Constitution  prohibiting  conveyance  of  intoxicating  liquors  from  one 
place  within  State  to  another,  has  no  application  to  interstate  shipment 
until  there  has  been  delivery  to  consignee;  Hudson  v.  State,  2  Okl.  Cr. 
186,  101  Pac.  279,  interstate  shipment  of  intoxicating  liquor  into  State 
for  personal  use  of  consignee  and  his  family  is  protected  by  commerce 
clause  until  delivery  is  made  to  consignee;  McCord  v.  State,  2  Okl.  Cr. 
223,  101  Pac.  283,  reversing  convicting  of  person  for  having  possession 
of  liquor  in  violation  of  State  prohibiting  law,  where  interstate  ship- 
ment of  liquor  was  seized  before  delivery  to  consignee;  Jaro  v.  Hol- 
stein,  73  S.  C.  118,  52  S.  E.  873,  where  liquor  is  bought  in  another  State 
and  transported  to  be  delivered  in  this  State,  with  knowledge  that  it 
will  be  used  for  illicit  traffic,  it  may  be  seized;  State  v.  Delamater,  20 
S.  D.  27,  129  Am.  St  Rep.  907.  8LR.A.  (N.  8.)  774,  104  N.  W.  538, 
interstate  commerce  clause  of  Constitution  is  not  contravened  by  sec- 
tions of  Political  Code  making  it  offense  for  traveling  salesman  to  take 
orders  for  intoxicating  liquors  without  license;  Edmanson  v.  State,  64 
Tex.  Cr.  425,  142  S.  W.  893,  where  no  question  of  interstate  shipment 
is  involved  in  prosecution  for  taking  orders  for  intoxicating  liquors, 
question  whether  act  violates  Federal  Constitution  does  not  arise;  Sedg- 
wick v.  State,  47  Tex.  Cr.  629,  630,  85  S.  W.  814,  815,  intoxicating 
liquors  shipped  from  one  State  into  another  on  C.  O.  D.  contract  in 
interstate  commerce,  and  person  receiving  liquor,  does  not  violate  local 
option  law ;  Saulsbury  v.  State,  43  Tex.  Cr.  93,  95,  96  Am.  St.  Rep.  837, 
63  S.  W.  569,  570,  holding  where  corporation  manufactured  buggies  and 
shipped  them  into  State  in  original  packages,  containing  buggies  com- 
plete and  parts  thereof,  and  when  not  in  stock  the  agent  of  the  manu- 
facturer sent  orders  therefor,  he  was  properly  convicted  for  peddling 
without  license;  State  v.  Miller,  66  W.  Va.  439,  19  Ann.  Cas.  604,  66 
S.  E.  524,  provisions  of  code  relating  to  sales  of  intoxicating  liquor  in 
State,  as  amended  and  re-enacted  after  passage  of  Wilson  act,  apply 
to  retail  dealings  of  liquor  within  State  by  nonresidents  as  well  as  resi- 
dents; Greek- American  Sponge  Co.  v.  Richardson  Drug  Co.,  124  Wis. 
475,  102  N.  W.  890,  sponges  shipped  from  one  State  to  another  for 
inspection  are  subject  to  interstate  commerce  laws;  Lyng  v.  Michigan/ 
135  U.  S.  166,  34  L.  Ed.  153,  10  Sup.  Ct.  727,  following  rule;  McCall  v. 
California,  136  U.  S.  110,  34  L.  Ed.  393,  10  Sup.  Ct.  883,  disallowing 
license  tax  on  agent  of  interstate  railroad;  Crutcher  v.  Kentucky,  141 
U.  S.  60,  35  L.  Ed.  653,  11  Sup.  Ct.  854,  disallowing  regulation  of  agent 
of  foreign  express  company;  O'Neil  v.  Vermont,  144  U.  S.  335,  36  L.  Ed. 
457,  12  Sup.  Ct.  698  (see  dissenting  opinion  in  144  U.  S.  355,  370,  36 
L.  Ed.  464,  469,  12  Sup.  Ct.  705,  711),  dismissing  case  where  Federal 
question  was  not  raised  in  State  court;  Scott  v.  Donald,  165  U.  S.  95, 
98,  99,  41  L.  Ed.  643,  644,  645,  17  Sup.  Ct.  270,  271,  272  (see  dis- 
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senting  opinion  in  166  U.  S.  102,  41  L.  Ed.  646,  17  Sup.  Ct.  273),  hold- 
ing South  Carolina  liquor  law  of  1895  an  obstruction  to  interstate  com- 
merce; Rhodes  v.  Iowa,  170  U.  S.  416,  423,  424,  42  L.  Ed.  1093,  1095, 
18  Sup.  Ct.  665,  668  (see  dissenting  opinion  in  170  U.  S.  429,  430,  42 
L.  Ed.  1097,  18  Sup.  Ct.  670,  671),  disallowing  penalties  on  carriers  for 
interstate  shipment  of  liquor;  Schollenberger  v.  Pennsylvania,  171  U.  S. 
12,  22,  23,  43  L.  Ed.  53,  57,  18  Sup.  Ct.  761,  765,  oleomargarine  cannot 
be  excluded,  but  importation  may  be  regulated  to  insure  purity;  United 
States  v.  Fisous,  42  Fed.  396,  397,  and  In  re  Jordan,  49  Fed.  239,  242, 
243,  both  recognizing  rule  but  refusing  discharge  by  habeas  corpus  to 
one  selling  imported  liquor;  In  re  Beine,  42  Fed.  546,  releasing  agent 
imprisoned  for  selling  imported  liquor;  American  Fert.  Co.  v.  Board  of 
Agriculture,  43  Fed.  612,  11  L.  R.  A.  181,  disallowing  license  tax  on 
manufacturer  or  importer  of  fertilizer;  In  re  Gooch,  44  Fed.  277,  10' 
L.  R.  A.  831,  discharging  prisoner  selling  imported  oleomargarine  in 
disregard  of  State  statute ;  Spellman  v.  New  Orleans,  45  Fed.  4,  holding 
prohibition  of  sale  of  perishable  freight  at  yards  invalid;  In  re  Nichols, 
48  Fed.  166,  disallowing  license  fee  on  solicitors  of  foreign  house ;  In  re 
Ware,  53  Fed.  784,  disallowing  regulation  of  labels  on  imported  baking 
powder  not  injurious ;  In  re  Langf ord,  57  Fed.  572,  holding  South  Caro- 
lina Dispensary  Act  of  1892  invalid;  In  re  Worthen,  58  Fed.  468,  dis- 
allowing prohibition  of  sale  of  imitation  butter  in  original  packages; 
Ex  parte  Edgerton,  59  Fed.  117,  State  cannot  forbid  importation  of 
v.  liquor  even  under  Wilson  act  of  1890;  State  v.  Lagarde,  60  Fed.  191, 
statute  requiring  filed  statement  of  ingredients  of  fertilizers  is  void 
as  to  those  brought  from  other  States;  Anderson  v.  Louisville  etc.  R.  R. 
Co.,  62  Fed.  51,  State  regulation  requiring  separation  of  different  races 
on  trains,  void  as  to  interstate  commerce;  Cuban  Steamship  Co.  v.  Fitz- 
patrick,  66  Fed.  67,  disallowing  State  prohibition  of  foreign  sailors 
loading  vessel;  Ex  parte  Jervey,  66  Fed.  959,  961,  South  Carolina  "dis- 
pensary law"  so  far  as  it  prohibits  vessel  bringing  liquor  into  port 
is  void;  Jervey  v.  The  Carolina,  66  Fed.  1018,  South  Carolina  "dispen- 
sary act,"  forbidding  transportation  of  liquor  at  night,  is  void  as  to 
interstate  trade;  Ex  parte  Loeb,  72  Fed.  659,  prohibition  of  negotiation 
of  sales  of  goods  from  another  State  is  void;  Vandercook  Co.  v.  Vance, 
80  Fed.  789,  790,  793,  South  Carolina  act  of  1896  and  1897,  regulating 
liquor,  is  void  as  to  prohibition  on  original  packages;  United  States  v. 
Hopkins,  82  Fed.  537,  539,  541,  holding  livestock  association  herein  an 
illegal  combination  under  act  of  1890;  Sawrie  v.  State,  82  Fed.  620,  621, 
622,  623,  applying  rule  to  cigarettes;  dissenting  opinion  in  Austin  v. 
Tennessee,  179  U.  S.  364,  369,  379,  387,  45  I*.  Ed.  234,  236,  240,  243,  21 
Sup.  Ct.  136,  140,  142,  145,  146,  149,  majority  holding  packages  con- 
taining ten  cigarettes  which  are  taken  from  loose  pile  at  factory  by 
express  company  in  basket  do  not  constitute  original  packages;  dissent- 
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ing  opinion  in  Crenshaw  v.  State,  95  Ark.  472,  475,  130  S.  W.  572,  573, 
majority  holding  traveling  salesmen,  soliciting  orders  for  ranges  manu- 
factured in  another  State,  and  deli  very  men,  were  peddlers  within  statute 
requiring  license ;  dissenting  opinion  in  Pf eif  er  &  Co.  v.  Israel,  161  N.  C. 
415,  426,  427,  77  S.  E.  423,  428,  majority  holding  that  notes  given  in 
this  State  for  whisky  unlawfully  sold  in  State  by  agent  of  nonresident 
seller,  being  given  in  execution  of  illegal  contract,  are  unenforceable; 
McGregor  v.  Cone,  104  Iowa,  469,  470,  65  Am.  St.  Rep.  525,  526,  39 
L.  R.  A.  486,  73  N.  W.  1043,  both  applying  rule  to  cigarettes;  Keith 
v.  State,  91  Ala.  6,  8,  8  South.  354,  355,  applying  rule  and  discussing 
what  are  original  packages ;  Tinker  v.  State,  96  Ala.  118,  11  South.  384, 
and  State  v.  Coonan,  82  Iowa,  401,  48  N.  W.  922,  both  applying  rule 
and  holding  bottles  original  packages ;  State  v.  Desehamp,  53  Ark.  493, 14 
S.  W.  653,  State  prohibiting  sale  of  wine  from  grapes  grown  outside  the 
State  is  invalid ;  McLaughlin  v.  South  Bend,  126  Ind.  473, 10  L.  R.  A.  358, 
26  N.  E.  186,  agent  selling  goods  from  another  State  cannot  be  required 
to  pay  license;  United  States  v.  Cohn,  2  Ind.  Ter.  490,  492,  52  S.  W.  43, 
44,  Congress  may  prohibit  sale  of  malt  liquor  in  Indian  Territory ;  State 
v.  Corrick,  82  Iowa,  452,  48  N.  W.  808,  applied  to  liquor  before  de- 
livery to  consignee;  Miller  Brewing  Co.  v.  De  France,  90  Iowa,  400, 
57  N.  W.  961,  instructing  jury  to  this  effect  is  suit  for  liquor  sold; 
Wind  v.  Iler,  93  Iowa,  323,  324,  325,  27  L.  R.  A.  221,  222,  61  N.  W.  1003, 
1004,  disallowing  purchaser  of  imported  liquor  to  recover  back  money 
paid  therefor;  Green  v.  Schoenhofen  Brewing  Co.,  103  Iowa,  257,  72 
N.  W.  657,  compelling  contribution  on  replevin  bond  to  release  imported 
liquor;  State  v.'  Winters,  44  Kan.  727,  728,  729,  10  L.  R.  A.  618,  619, 
25  Pac.  237,  238  (also  citing  dissenting  opinion),  applying  rule  to  sale 
in  original  packages  irrespective  of  size;  State  v.  Intoxicating  Liquors, 
83  Me.  161, 21  Atl.  841,  disallowing  seizure  of  liquor  in  hands  of  carrier ; 
Bennett  v.  American  Express  Co.,  83  Me.  242,  23  Am.  St.  Rep.  779,  13 
L.  R.  A.  37,  22  Atl.  161,  allowing  recovery  against  interstate  carrier 
from  whom  deer  have  been  taken  by  officer;  Commonwealth  v.  Gagne, 
153  Mass.  210,  26  N.  E.  450,  such  ruling  does  not  render  statute  in- 
valid as  to  domestic  liquor;  Carstairs  v.  O'Donnell,  154  Mass.  358,  28 
N.  E.  272,  allowing  recovery  for  imported  liquors  sold;  Haley  v.  State, 
42  Neb.  559,  47  Am.  St.  Rep.  720,  60  N.  W.  963,  holding  wooden  box 
containing  bottles  is  the  original  package;  Durkee  v.  Moses,  67  N.  H. 
117,  23  Atl.  794,  statute  prohibiting  solicitation  of  orders  for  liquors  to 
be  sent  from  another  State  is  void;  Sternweis  v.  Stilsing,  52  N.  J.  L. 
519,  20  Atl.  66,  applying  rule  to  municipal  ordinance;  McCullough  v. 
Brown,  41  S.  C.  239,  23  L.  R.  A.  418,  19  S.  E.  469,  holding  South  Caro- 
lina dispensary  act  invalid ;  Miller  v.  Goodman,  91  Tex.  43,  44,  40  S.  W. 
719,  corporation  selling  goods  in  State  by  agent,  need  not  file  articles 
of  incorporation  there;  Shaw  Piano  Co.  v.  Ford  (Tex.  Civ.  App.),  41 
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S.  W.  198,  foreign  corporation  selling  through  agent  may  recover, 
though  without  permit  to  transact  business;  State  v.  Kibling,  63  Vt. 
641,  642,  643,  22  Atl.  615,  law  may  be  valid  as  to  domestic  liquors; 
Yearteau  v.  Bacon,  65  Vt.  529,  27  Atl.  202,  protection  extends  to  im- 
]>orter  as  well  as  to  nonresident  shipper;  Norfolk  etc.  R.  R.  Co.  v.  Com- 
monwealth, 88  Ya.  101, 102,  29  Am.  St.  Rep.  710,  711,  13  L.  R.  A.  110, 
13  S.  E.  342,  State  may  not  prohibit  interstate  trains  running  Sundays; 
State  v.  Goetze,  43  W.  Va.  500,  64  Am.  St.  Rep.  876,  27  S.  E.  226,  small 
boxes  of  cigarettes  are  original  packages;  State  v.  Lichtenstein,  44  W. 
Va.  100,  28  S.  E.  753,  solicitors  for  nonresident  liquor  houses  cannot 
be  required  to  pay  license;  dissenting  opinion  in  Vance  v.  Vandercook 
Co.,  170  U.  S.  458,  42  L.  Ed.  1107,  18  Sup.  Ct.  681,  majority  holding 
South  Carolina  liquor  law  of  1897  void  as  to  its  regulations  of  inter- 
state commerce ;  Kohn  v.  Melcher,  43  Fed.  642,  645,  Wagner  v.  -Meakin, 
92  Fed.  83,  33  C.  C.  A.  577,  McGlasson  v.  Johnson,  86  Iowa,  480,  53 
N.  W.  268,  England  v.  Johnson,  86  Iowa,  751,  53  N.  W.  268,  and  State 
v.  Collins,  67  N.  H.  540,  42  Atl.  51,  all  arguendo. 

Distinguished  in  Oregon  Ry.  &  Nav.  Co.  v.  Campbell,  180  Fed.  255, 
256,  interstate  character  of  shipment  of  merchandise  terminated  upon 
delivery  to  consignee  in  Oregon,  and  subsequent  transportation  in  Ore- 
gon by  consignee  was  intrastate  traffic  subject  to  State  rate  regulation; 
Logan  &  Bryan  v.  Postal  Telegraph  &  Cable  Co.,  157  Fed.  581,  582,  583, 
under  police  power,  State  may  declare  dealings  in  futures  on  margins 
gambling,  and  to  prohibit  them  within  its  borders ;  Crenshaw  v.  State,  95 
Ark.  470, 130  S.  W.  571,  holding  traveling  salesmen,  soliciting  orders  for 
ranges  manufactured  in  another  State  and  deliverymen  were  " peddlers" 
within  statute  requiring  license  for  peddlers  selling  enumerated  goods; 
Racine  Iron  Co.  v.  McCommons,  111  Ga.  546,  36  S.  E.  870,  holding 
United  States  Constitution  does  not  prevent  State  from  imposing  license 
tax  on  traveling  agent  for  principal  residing  in  another  State,  who  upon 
receipt  of  goods  breaks  original  packages  and  distributes  goods  to  his 
customers;  Bondy  v.  Hardina,  216  Mass.  48,  102  N.  E.  936,  no  action 
can  be  maintained  for  price  of  intoxicating  liquor,  sale  of  which  was 
made  within  State  in  violation  of  statute;  Ames  v.  Kirby,  71  N.  J.  L. 
446,  59  Atl.  560,  keeping  resort  for  gamblers  whose  wagers  are  made 
by  telegraphic  communication  with  persons  outside  of  the  State  is  in 
violation  of  P.  L.  1898,  p.  812;  Emert  v.  Missouri,  156  U.  S.  321,  322, 
39  L.  Ed.  437,  438,  15  Sup.  Ct.  374,  Preston  v.  Finley,  72  Fed.  858,  860, 
and  State  v.  Emert,  103  Mo.  246,  23  Am.  St.  Rep.  877,  11  L.  R.  A.  220, 
15  S.  W.  82,  all  allowing  nondiscriminating  tax  on  peddlers;  Allen  v. 
Black,  43  Fed.  229,  230,  where  it  is  doubtful  whether  liquor  was  sold 
in  original  packages,  habeas  corpus  is  not  granted;  Ex  parte  Brown, 
48  Fed.  440,  441,  442,  443,  allowing  tax  on  total  amount  of  purchases 
in  or  out  of  State;  Holyoke  etc.  Ice  Co.  v.  Ambden,  55  Fed.  594,  21 
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L.  R.  A.  320,  process  may  be  served  on  one  traveling  through  State; 
Cotting  v.  Kansas  City  Stock-Yards  Co.,  82  Fed.  842,  Kansas  statute 
regulating  stockyard  is  valid,  as  that  is  mere  incident  to  commerce; 
Endleman  v.  United  States,  86  Fed.  459,  30  C.  C.  A.  186,  Congress  may 
prohibit  sale  of  intoxicating  liquors  in  Alaska;  Finney  Grocery  Co.  v. 
Speed,  87  Fed.  413,  tax  on  all  capital  invested  in  business  and  a  privi- 
lege tax  estimated  by  taxable  property,  are  valid;  Ex  parte  Maier,  103 
Cal.  487,  42  Am.  St  Rep.  137,  37  Pac.  405,  State  may  prohibit  sale  of 
deer  meat  whether  killed  within  or  without  the  State;  Jamieson  v. 
Indiana  Nat.  Gas  etc.  Co.,  128  Ind.  581,  12  L.  R.  A.  660,  28  N.  E.  84 
(see  dissenting  opinion  in  128  Ind.  590,  12  L.  R.  A.  663,  28  N.  E.  87), 
State  may  regulate  pressure  of  natural  gas  in  transportation  pipes; 
Lenrp  v.  Fullerton,  83  Iowa,  195, 196, 13  L.  R.  A.  410,  48  N.  W.  1035,  ad- 
mitting rule,  but  holding  liquor  could  not  be  taken  from  seizing  officer 
under  writ  of  replevin;  Stommel  v.  Timbrel,  84  Iowa,  341,  50  N.  W. 
161,  disallowing  removal  of  proceeding  against  liquor  dealer  not  selling 
in  original  packages;  Anheuser-Busch  Brewing  Assn.  v.  Hammond,  93 
Iowa,  523,  61  N.  W.  1053,  disallowing  suit  for  damages  against  officer 
for  seizing  liquors  imported;  Knowlton  v.  Doherty,  87  Me.  522,  47  Am. 
St.  Rep.  351,  33  Atl.  19,  where  purchaser  did  not  intend  to  sell  in  origi- 
nal packages,  vender  may  not  recover;  Commonwealth  v.  Intoxicating 
Liquors,  172  Mass.  315,  52  N.  E.  389,  holding  State  may  regulate  liquor 
transportation  therein ;  Tredway  v.  Riley,  32  Neb.  506,  29  Am.  St.  Rep. 
455,  49  N.  W.  271,  disallowing  recovery  for  beer  made  and  sold  in  Iowa 
against  the  law;  State  v.  French,  109  N.  C.  728,  26  Am.  St  Rep.  594, 
14  S.  E.  385,  allowing  tax  on  merchants  of  certain  percentage  of  their 
purchases;  Commonwealth  v.  Zelt,  138  Pa.  St.  627,  11  L.  R.  A.  603,  604, 
21  Atl.  9,  allowing  prohibition  of  sale  of  liquor  in  original  package  to 
intemperates ;  State  v.  Holleyman,  55  S.  C.  219,  45  L.  R.  A.  66?,  31  S.  E. 
363,  364,  dispensary  law  of  1896,  as  to  handling  goods  at  night,  is  valid ; 
Fuqua  v.  Pabst  Brewing  Co.,  90  Tex.  302,  35  L.  R.  A.  243,  38  S.  W.  30, 
agreement  to  restrict  competition  is  invalid,  though  commodity  be  sent 
from  another  State;  In  re  May,  82  Fed.  424,  sale  of  cigarettes  in  their 
small  packages  may  be  prohibited;  Smith  v.  State,  54  Ark.  250,  251,  15 
S.  W.  883,  sale  of  liquor  in  bottles  imported  in  boxes  may  be  pro- 
hibited ;  Hopkins  v.  Lewis,  84  Iowa,  691,  693,  15  L.  R.  A.  398,  51  N.  W. 
255,  256,  sale  over  bar  in  bottles,  with  glass  to  drink  same,  is  not  sale 
in  original  packages;  Wasserboehr  v.  Boulier,  84  Me.  169,  30  Am.  St. 
Rep.  347,  24  Atl.  809,  conditional  sale,  depending  on  opening  and  sam- 
pling of  liquors,  is  no  sale  in  original  packages;  State  v.  Chapman,  1 
S.  D.  428,  433, 10  L.  R.  A.  437,  438,  47  N.  W.  416,  417,  bottles  in  paper 
wrappers,  packed  in  uncovered  wooden  boxes,  are  not  original  pack- 
ages; Austin  v.  State,  101  Tenn.  570,  580,  70  Am.  St.  Rep.  707,  713,  48 
S.  W.  307,  310,  cigarettes  in  paste-board  boxes  are  not  in  original  pack- 
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ages  when  carried  in  open  baskets  belonging  to  express  company ;  Plum- 
ley  v.  Massachusetts,  155  U.  S.  473,  474,  39  L.  Ed.  227,  228,  15  Sup.  Ct. 
158,  159,  and  Commonwealth  v.  Huntley,  156  Mass.  240,  244,  245,  246, 
15  L.  R.  A.  842,  844,  30  N.  E.  1129,  1130,  1131  (dissenting  opinion  in 
156  Mass.  247,  248,  250,  252,  15  L.  R.  A.  845,  846,  847,  30  N.  E.  1132, 
1133),  both  holding  State  may  prohibit  sale  of  imitation  butter  from 
another  State;  Commonwealth  v.  Schollenberger,  156  Pa.  St.  208,  209, 
210,  36  Am.  St.  Rep.  34,  35,  36,  22  L.  R.  A.  158,  27  Atl.  31,  subjecting 
agent  of  foreign  maker  to  oleomargarine  regulations  and  considering 
question  of  original  packages;  State  v.  Myers,  42  W.  Va.  828,  57  Am. 
St.  Rep.  892,  35  L.  R.  A.  846,  26  S.  E.  542,  State  may  regulate  sale  of 
oleomargarine  to  prevent  deception. 

Following  cases  modify  cited  case  in  accordance  with  provisions  of 
Wilson  bill  of  1890 :  In  re  Rahrer,  140  U.  S.  559,  562,  35  L.  Ed.  576, 
577,  11  Sup.  Ct.  868,  869  (reversing  43  Fed.  557,  558),  In  re  Van  Vliet, 
43  Fed.  762,  766,  State  v.  Rhodes,  90  Iowa,  500,  24  L.  R.  A.  246,  58 
N.  W.  889,  Commonwealth  v.  Calhane,  154  Mass.  116,  27  N.  E.  882,  State 
v.  Fraser,  1  N.  D.  431,  432,  48  N.  W.  346,  In  re  Spickler,  43  Fed.  654, 
655,  656,  657,  658,  659,  10  L.  R.  A.  447,  448,  449,  Tinker  v.  State,  90 
Ala.  639,  8  South.  815,  and  State  v.  Lord,  66  N.  H.  479,  480,  29  Atl. 
556,  all  holding  State  laws  became  effective  without  re-enactment;  Miller 
Brewing  Co.  v.  Stevens,  102  Iowa,  64,  65,  66,  71  N.  W.  187,  188,  holding 
bond  to  secure  payment  of  liquor  void  under  State  law  on  passage  of 
Wilson  bill;  State  v.  Aiken,  42  S.  C.  252,  26  L.  R.  A.  359,  20  S.  E.  232 
(also  citing  dissenting  opinion),  holding  Dispensary  Act  of  1893  valid; 
also  see  dissenting  opinion  in  Lyng  v.  Michigan,  135  U.  S.  167,  34  L.  Ed. 
155,  10  Sup.  Ct.  727,  following  dissent  of  cited  case. 

Constitutionality  of  State  regulation  of  interstate  commerce.  Note, 
27  Am.  St.  R6p.  548,  553,  564,  568. 

When  imported  liquors  become  subject  to  State  regulation.  Note, 
7  Ann.  Gas.  1133. 

What  constitutes  "original  package "  as  applied  to  interstate  ship- 
ments.   Note,  12  Ann.  Oas.  1117. 

Conflict  of  laws  as  to  liquor  sales.    Note,  61  L.  R.  A.  418,  432. 

Regulating  sale  of  intoxicants  on  vessels  engaged  in  interstate 
commerce.    Note,  ILKA.  (N.  S.)  640. 

What  terminates  interstate  transportation  of  liquor.  Note,  11 
L.  R.  A.  (N.  S.)  550. 

License  or  occupation  tax  on  hawkers,  peddlers  and  persons 
soliciting  orders  by  sample  or  otherwise,  as  violating  the  corn* 
merce  clause.    Note,  18  L.  R.  A.  (N.  S.)  314. 
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Constitutional  right  to  prohibit  sale  of  intoxicants.  Note,  15 
L.  B.  A.  (N.  8.)  928,  925,  926,  927. 

Validity  of  statute  forbidding  carrying  liquors  into  prohibition 
district.    Note,  17  L.  R.  A.  (N.  S.)  299. 

Police  power  extends  not  only  to  things  intrinsically  dangerous,  but 
to  those  that  may  be  used  so  as  to  be  Injurious  or  dangerous  to  life. 

Approved  in  Ex  parte  Williams,  79  Kan.  219,  98  Pac.  779,  act  defin- 
ing manner  of  sale  and  delivery  of  black  powder  for  use  in  coal  mines 
in  Kansas  is  valid. 

State  statute  prohibiting  sale  of  intoxicating  liquors  in  original  package 
should  be  upheld. 

Approved  in  Cri*ler  v.  Commonwealth,  120  Ky.  528,  87  S.  W.  280, 
whisky  manufactured  in  Kentucky  and  sent  into  Ohio  to  be  reshipped 
to  consumers  in  local  option  territory,  whose  orders  have  been  taken 
by  distiller's  agent,  is  not  subject  of  interstate  commerce. 

Necessity  that  State  statute,  inoperative  because  of  conflict  with 
Federal  law,  be  re-enacted  after  change  in  Federal  law.  Note, 
19  AniL  Gas.  607. 

Effect  of  removal  of  constitutional  objections  to  statute.  Note, 
48  L..R.  A.  (N.  8.)  349. 

Miscellaneous.  Cited  in  In  re  Wolf  &  Levy,  122  Fed.  130,  holding 
where  creditor  sold  goods  to  bankrupt  within  four  months  of  latter 's 
bankruptcy,  and  also  another  invoice  of  goods  for  which  payment  was 
not  made,  transaction  is  not  a  preference  within  Bankruptcy  Act,  §  60c. 

136  U.  S.  161-167,  34  L.  Ed.  150,  10  Sup.  Ot.  725,  LYNG  v.  MICHIGAN. 

Commerce,  interstate  in  nature,  may  not  be  taxed  by  States,  whether 
as  subject,  receipts  or  business  of  transportation, 

Approved  in  State  v.  Hickox,  64  Kan.  654,  68  Pac.  37,  following 
rule ;  Kansas  City  etc.  Ry.  Co.  v.  Botkin,  240  U.  S.  231,  60  L.  Ed.  619, 
36  Sup.  Ct.  261,  tax  imposed  by  Kansas  statute  on  privilege  of  being 
corporation  is  not  laid  upon  interstate  commerce,  but  is  graduated 
according  to  paid-up  capital  and  is  not  invalid  as  to  domestic  corpora- 
tion engaged  in  intrastate  and  interstate  commerce;  International 
Text-book  Co.  v.  Pigg,  217  U.  S.  110,  18  Ann.  Oaa.  1103,  27  L.  R.  A. 
(N.  S.)  493,  54  L.  Ed.  687,  30  Sup.  Ct.  481,  statute  requiring  foreign 
corporation  to  obtain  license  for  carrying  on  business  of  teaching  per- 
sons in  State  by  correspondence  is  invalid;  Western  Union  Tel.  Co.  v. 
Kansas,  216  U.  S.  28,  54  L.  Ed.  366,  30  Sup.  Ct.  190,  statute  requiring 
telegraph  company  to  pay  charter  fee  of  given  per  cent  of  all  its 
capital  within  and  outside  of  State  was  invalid  as  burden  on  interstate 
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commerce;  American  Steel  etc.  Co.  v.  Speed,  192  U.  S.  521,  48  L.  Ed. 
546,  24  Sup.  Ct.  370,  371,  holding  goods  brought  from  one  State  to 
another  where  they  are  held  for  sale  are  not  imported  within  U.  S. 
Const.,  art.  I,  §  10,  par.  3;  Haskell  v.  Cowham,  187  Fed.  409,  109 
C.  C.  A.  235,  statute  preventing  interstate  commerce  in  natural  gas 
in  Oklahoma  by  prohibiting  use  of  pipe-lines  across  State  highways  to 
transport  gas  out  of  the  State,  is  invalid;  Shepard  v.  Northern  Pac. 
Ry.  Co.,  184  Fed.  795,  effect  of  Minnesota  rate  statute  making  sweep- 
ing reductions  of  intrastate  fares  was  to  burden  interstate  commerce 
and  to  discriminate  between  localities  in  Minnesota  and  in  other 
States  in  violation  of  commerce  clause;  Ex  parte  Eaglesfield,  180  Fed. 
562,  holding  person  engaged  in  interstate  commerce  under  valid  coast- 
ing license  is  not  subject  to  municipal  license  tax;  Postal  Telegraph- 
Cable  v.  City  of  Mobile,  179  Fed.  960,  granting  injunction  to  restrain 
enforcement  of  annual  license  tax  of  one  thousand  dollars  levied  by 
municipality  upon  telegraph  company  engaged  in  interstate  commerce; 
Fulgham  v.  Midland  Valley  R.  Co.,  167  Fed.  662,  Federal  Employers' 
Liability  Act  supersedes  State  statutes  regulating  relations  of  em- 
ployers and  employees  engaged  in  interstate  commerce,  and  employee's 
right  of  action  for  injury  does  not  survive  his  death;  United  States 
v.  Colorado  etc.  Co.,  157  Fed.  323,  331,  13  Ann.  Gas.  893,  15  L.  R.  A. 
(N.  8.)  167,  85  C.  C.  A.  27,  Safety  Appliance  Acts  apply  to  and  govern 
railroad  engaged  in  interstate  commerce  operating  entirely  within 
State  and  independently  of  other  carriers;  Butler  Bros.  Shoe  Co.  v. 
United  States  Rubber  Co.,  156  Fed.  9,  15,  17,  84  C.  C.  A.  167,  statute 
of  Colorado  prohibiting  foreign  corporation  from  carrying  on  business 
of  interstate  commerce,  and  from  prosecuting  or  defending  suit  in 
that  State  without  paying  annual  license  tax  is  invalid;  Ex  parte  Hull, 
153  Fed.  460,  statute  imposing  license  on  persons  soliciting  orders  for 
pictures  and  picture  frames  on  persons  not  having  permanent  place 
of  business  within  State  is  invalid;  Ex  parte  Green,  114  Fed.  960, 
holding  where  person  solicited  orders  for  goods  for  manufacturer  in 
another  State  and  the  goods  are  delivered  direct  to  purchaser  the 
solicitor  is  not  liable  for  city  license  tax;  Smith  v.  Farr,  46  Colo.  370, 
104  Pac.  403,  statute  requiring  itinerant  vender  engaged  in  temporary 
business  in  State  selling  manufactured  goods  to  be  licensed,  and  ex- 
empting commercial  travelers  or  agents  selling  to  merchants  in  usual 
course  of  business,  is  valid;  International  Trust  Co.  v.  A.  Leschen  & 
Sons  Rope  Co.,  41  Colo.  305,  14  Ann.  Oaa.  861,  92  Pac.  729,  foreign 
corporation  contracting  with  domestic  corporation  to  furnish  materials 
at  its  plant  in  State  of  its  origin,  Missouri,  was  not  transacting  busi- 
ness in  Colorado,  and  it  could  invoke  aid  of  State  courts  to  collect  in- 
debtedness by  reason  of  such  transaction,  although  it  had  not  complied 
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with  statute  relating  to  foreign  corporations;  In  re  Kinyon,  9  Idaho, 
647,  75  Pac.  269,  act  of  March  16,  1901,  providing  for  licensing  of 
peddlers,  etc.,  taking  orders  for  goods,  is  void,  in  so  far  as  it  applies 
to  impose  harden  upon  solicitors  of  citizens  of  other  States  selling 
goods  within  this  State;  Lehigh  Portland  Cement  Co.  v.  McLean,  245 
111.  329,  137  Am.  St  Rep.  322,  92  N.  E.  249,  foreign  corporation  manu- 
facturing cement  in  State  of  domicile  and  selling  it  by  agents  in  this 
State  may  sue  for  price  of  cement  sold,  though  it  had  not  complied 
with  statute  imposing  conditions  on  foreign  corporations,  since  it  was 
engaged  in  interstate  commerce;  Wilson-Moline  Buggy  Co.  v.  Hawkins, 
80  Kan.  119,  101  Pac.  1010,  foreign  corporation,  engaged  in  interstate 
commerce,  not  having  complied  with  statute  regulating  foreign  cor- 
porations transacting  business  within  State,  cannot  maintain  action 
on  promissory  note  given  in  part  payment  of  purchase  price  of  buggy; 
City  of  Kinsley  v.  Dyerly,  79  Kan.  5,  19  L.  B.  A.  (N.  S.)  405,  98  Pac. 
229,  holding  fact  that  agent  soliciting  orders  for  merchant  in  another 
State  delivers  goods  and  collects  price  does  not  prevent  transaction 
from  being  interstate  commerce,  and  reversing  conviction  for  violation 
of  ordinance  imposing  license  tax  upon  persons  soliciting  orders;  Inter- 
national Text-Book  Co.  v.  Gillespie,  229  Mo.  418,  129  S.  W.  928,  stat- 
ute requiring  foreign  corporation  engaged  in  teaching  persons  in  State 
by  correspondence  to  obtain  certificate  and  to  pay  license  tax  is  void; 
Mergenthaler  Linotype  Co.  v.  Hays,  182  Mo.  App.  128,  168  S.  W.  243, 
where  traveling  salesman  of  foreign  corporation  negotiates  lease  of 
linotype  machine,  with  option  to  purchase,  subject  to  approval  of  home 
office,  transaction  was  interstate  commerce,  and  not  subject  to  statute 
requiring  foreign  corporation  to  file  copy  of  charter  and  obtain  license; 
J.  R.  Watkins  Medical  Co.  v.  Holloway,  182  Mo.  App.  149,  168  S.  W. 
292,  contract  of  foreign  corporation  for  delivery  and  sale  in  Minnesota 
of  medicines  at  wholesale  prices  to  defendant  for  sale  in  Missouri, 
with  option  for  return,  was  transaction  in  interstate  commerce,  and 
right  to  sue  cannot  be  defeated  by  fact  that  foreign  corporation  had 
not  obtained  license;  Wrought  Iron  Range  Co.  v.  Campen,  135  N.  C. 
519,  47  S.  E.  662,  license  tax  imposed  by  Revenue  Act  1903,  §  36,  on 
itinerant  persons  peddling  stoves  in  State  is  void  in  so  far  as  applied 
to  sales  of  samples  of  goods  manufactured  in  another  State  and 
shipped  into  State  in  original  packages;  Flint  &  Walling  Mfg.  Co.  v. 
McDonald,  21  S.  D.  530,  130  Am.  St  Rep.  735,  14  L.  R.  A.  (N.  S.)  673, 
114  N.  W.  686,  sale  of  water-tank  and  tower  to  person  erecting  system 
of  waterworks  in  State  is  valid  under  commerce  clause,  notwithstand- 
ing failure  to  file  articles  of  incorporation  as  required  by  State  laws; 
International  Text-Book  Co.  v.  Lynch,  81  Vt.  107,  69  Atl.  543,  foreign 
corporation  instructing  persons  in  State  by  correspondence,  without 
having  paid  license  tax,  could  not  maintain  action  to  recover  amount 
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due  upon  contract  for  course  of  instruction;  Adkins  v.  Richmond,  98 
Va.  95,  34  S.  E.  968,  holding  city  ordinance  requiring  resident  sales 
agent  for  nonresident  principal  to  pay  license  for  doing  business  con- 
sisting of  negotiating  sales  by  exhibition  of  samples  of  goods  in  an- 
other State  is  interstate  commerce  regulation  and  void;  State  v. 
Northern  Express  Co.,  80  Wash.  311,  141  Pac.  758,  tax  of  five  per  cent 
upon  gross  receipts  of  express  company  for  business  done  wholly 
within  State  is  valid;  State  v.  Clausen,  65  Wash.  190,  87  L.  R.  A. 
(N.  8.)  466,  117  Pac.  1112,  3  N.  C.  C.  A.  624,  industrial  insurance  law 
requiring  contributions  from  employers  to  insurance  fund  to  provide 
relief  for  workmen  injured  in  extrahazardous  occupations,  and  for 
families  or  dependents,  is  within  police  power  of  State;  State  v. 
Glasby,  50  Wash.  603,  21  L.  R.  A.  (N.  S.)  797,  97  Pac.  736,  city  ordi- 
nance imposing  penalty  on  persons  taking  orders  within  city  for 
groceries  without  paying  license  fee  is  invalid;  Underwood  Type- 
writer Co.  v.  Piggott,  60  W.  Va.  540,  55  S.  E.  667,  foreign  corporation 
selling  and  delivering  merchandise  or  machinery  in  this  State  upon 
orders  by  agents  and  traveling  salesmen,  and  transacting  no  other 
business,  is  not  within  statute  requiring  foreign  corporation  to  file 
articles  of  incorporation,  and  may  maintain  action  to  recover  type- 
writer; Loverin  &  Browne  Co.  v.  Travis,  135  Wis.  331,  115  N.  W.  832, 
foreign  corporation  soliciting  orders  for  groceries  in  State  is  engaged 
in  interstate  commerce,  and  such  corporation  transacting  no  other 
business  in  State  may  maintain  action  on  guaranty;  McCall  v.  Cali- 
fornia, 136  U.  S.  108,  34  L.  Ed.  392,  10  Sup.  Ct.  882,  disallowing  license 
tax  on  soliciting  agent  for  interstate  railroad;  Crutcher  v.  Kentucky, 
141  U.  S.  58,  35  L.  Ed.  652,  11  Sup.  Ct.  854,  disallowing  license  tax 
on  agent  of  foreign  express  company;  Brennan  v.  Titusville,  153  U.  S. 
305,  38  L.  Ed.  724,  14  Sup.  Ct.  834,  and  San  Bernardino  v.  Southern 
Pac.  Co.,  107  Cal.  528,  29  L.  R.  A.  329,  40  Pac.  797,  both  disallowing 
municipal  license  tax  on  branch  of  interstate  road;  Commonwealth  v. 
Smith,  92  Ky.  43,  36  Am.  St.  Rep.  581,  17  S.  W.  188,  disallowing  arbi- 
trary license  tax  on  interstate  express  business;  McNaughton  Co.  v. 
McGirl,  20  Mont.  138,  63  Am.  St.  Rep.  620,  38  L.  R.  A.  372,  49  Pac. 
656,  State  regulations  of  foreign  corporations  are  void  as  to  those  en- 
gaged in  interstate  commerce;  State  v.  Scott,  98  Tenn.  261,  36  L.  R.  A. 
463,  39  S.  W.  2,  both  disallowing  license  tax  on  solicitors  for  firms  of 
other  States;  dissenting  opinion  in  Adams  Express  Co.  v.  Ohio,  165 
U.  S.  235,  41  L.  Ed.  700,  17  Sup.  Ct.  314,  majority  allowing  tax  on  in- 
terstate express  company  by  taking  a  proportion  of  all  their  property 
in  several  States  valued  as  a  unit;  dissenting  opinion  in  Dooley  v. 
United  States,  183  U.  S.  171,  46  L.  Ed.  137,  22  Sup.  Ct.  70,  majority 
holding  tax  imposed  on  goods  imported  into  Porto  Rico  from  New 
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York,  under  31  Stats,  at  Large,  77,  e.  191,  is  not  tax  on  articles  ex- 
ported from  United  States;  dissenting  opinion  in  Austin  v.  Tennessee, 
179  U.  S.  388,  45  L.  Ed.  243,  21  Sup.  Ct.  149,  majority  holding  prohibi- 
tion of  sale  of  cigarettes  is  within  police  power  of  legislature,  provided 
it  does  not  apply  to  original  packages  or  discriminate  against  cigarettes 
imported  from  other  States;  dissenting  opinion  in  Crenshaw  v.  State, 
95  Ark.  475,  130  S.  W.  573,  majority  holding  salesmen  soliciting  orders 
.  for  foreign  manufacturer  of  ranges  and  deliverymen  were  "peddlers" 
within  statute  licensing  peddlers. 

Distinguished  in  Pacific  Express  Co.  v.  Seibert,  142  U.  S.  349,  35 
L.  Ed.  1038,  12  Sup.  Ct.  252,  allowing  tax  on  intrastate  express  busi- 
ness levied  without  discrimination;  Ficklen  v.  Shelby  County,  145  U.  S. 
21,  36  L.  Ed.  606,  12  Sup.  Ct.  812,  allowing  tax  on  all  factors,  though 
doing  business  for  outside  principals;  Pacific  Express  Co.  v.  Seibert, 
44  Fed.  316,  allowing  tax  on  receipts  of  express  company  for  intra- 
state business;  Holyoke  etc.  Ice  Co.  v.  Ambden,  55  Fed.  594,  21 
I*,  ft.  A.  320,  party  traveling  through  State  may  be  served  with  pro- 
cess; Osborne  v.  State,  33  Fla.  190,  39  Am,  St.  Eep.  117,  25  L.  B.  A. 
129,  14  South.  596,  allowing  tax  on  local  express  business;  Western 
Union  Tel.  Co.  v.  Fremont,  39  Neb.  707,  26  L.  B.  A.  703,  58  N.  W.  420, 
allowing  occupation  tax  on  such  portion  of  telegraph  as  is  interstate; 
Lumberville  Bridge  Co.  v.  Board  of  Assessors,  55  N.  J.  L.  534,  26  Atl. 
713,  allowing  general  license  tax  on  corporations,  irrespective  of  their 
business;  Bagg  v.  Wilmington  etc.  R.  R.  Co.,  109  N.  C.  283,  26  Am. 
St  Bep.  573,  14  L.  B.  A.  598,  14  S.  E.  81,  statute  imposing  penalty  on 
railroad  for  failing  to  ship  freight  for  five  days  is  valid ;  Knoxville  etc: 
R.  R.  Co.  v.  Harris,  99  Tenn.  710,  43  S.  W.  121,  allowing  privilege  tax 
on  intrastate  transportation. 

Constitutionality    of    State    regulations    of    interstate    commerce. 
Note,  27  Am.  St.  Bep.  553. 

State  may  not  prohibit  Imported  intoxicants  while  sold  and  yet  In 
original  packages. 

Approved  in  Atlantic  &  Pacific  Tel.  Co.  v.  Philadelphia,  190  U.  S. 
163, 47  L.  Ed.  999,  23  Sup.  Ct.  818,  holding  telegraph  company  engaged  in 
interstate  commerce  may  be  compelled  to  pay  license  for  local  supervision 
of  poles  and  wires;  Caldwell  v.  North  Carolina,  187  U.  S.  627,  47  L.  Ed. 
839,  23  Sup.  Ct.  231,  holding  ordinance,  under  which  license  is  required 
from  agent  of  nonresident  company  who  receives  pictures  and  frames 
previously  ordered,  and  after  placing  pictures  in  proper  frames  delivers 
them,  is  invalid;  Meyer,  Jossen  &  Co.  v.  City  of  Mobile,  147  Fed.  844, 
upholding  ordinance  of  city  of  Mobile  imposing  license  tax  on  dealers 
in  beer  as  applied  to  sale  of  beer  in  original  bottles  brought  from  other 
States;  Minneapolis  Brewing  Co.  v.  McGillivray,  104  Fed.  268,  holding 
S.  D   Sess.  Laws  1897,  c.  72,  regulating  sale  of  liquors,  is  within  police 
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powers  of  State;  Stone  v.  State,  117  Ga.  296,  43  S.  E.  742,  holding 
agent  who  receives  goods  from  manufacturer  of  another  State  who 
breaks  original  package  and  delivers  goods  is  engaged  in  interstate 
commerce;  State  v.  Lowry,  166  Ind.  378,  0  Ann.  Gas.  350,  4  L.  R.  A. 
(N.  S.)  528,  77  N.  E.  729,  importation  of  cigarettes  in  original  pack- 
ages for  personal  consumption  is  not  subject  to  state  regulation;  City 
of  Newport  v.  Wagner,  168  Ky.  646,  182  S.  W.  836,  manufacturers  of 
soft  drinks  in  Ohio  selling  goods  in  Kentucky  upon  orders  obtained  by 
solicitors  or  drivers  of  wagons  were  subject  to  State  license  tax; 
Henderson  v.  Ortte,  114  La.  526,  38  South.  441,  vender  of  unbroken 
packages  made  up  in  one  package  by  manufacturer  in  another  State  is 
not  liable  for  peddler's  license;  Sloman  v.  William  D.  C.  Moebs  Co., 
139  Mich.  336,  102  N.  W.  856,  where  plaintiff  contracted  in  Michigan 
to  sell  defendant  whisky  in  the  original  packages  shipped  from  Ohio, 
transaction  constituted  interstate  commerce;  People  v.  Voorhis,  131 
Mich.  403,  91  N.  W.  626,  under  Comp.  Laws,  §§  5379,  5380,  relating  to 
liquor  licenses,  and  act  of  Congress,  of  August  8,  1890,  foreign  brewery 
sending  liquor  to  its  agent  in  Michigan  for  storage  and  sale  is  liable 
to  State  law;  In  re  Wilson,  10  N.  M.  36,  60  Pac.  75,  holding  N.  M.  Sess. 
Laws  1899,  p.  101,  §  2,  imposing  license  upon  sale  of  coal-oil  is  uncon- 
stitutional as  applied  to  sale  in  original  packages  by  importer;  State 
v.  Zophy,  14  S.  D.  125,  86  Am.  St.  Rep.  745,  84  N.  W.  393,  holding 
S.  D.  Sess.  Laws  1897,  c.  72,  imposing  tax  on  parties  without  State 
who  have  wholesale  establishments  for  sale  of  liquors  within  State  and 
exempting  manufacturers  within  State,  is  unconstitutional;  State  v. 
J.  W.  Kelly  &  Co.,  123  Tenn.  566,  133  S.  W.  1013,  person  is  not  liable 
for  prosecution  for  violation  of  act  penalizing  sale  of  liquor  within 
four  miles  of  schoolhouse,  where  sale  of  liquor  ordered  by  person  in 
another  State  was  completed  by  delivery  to  carrier,  and  act  is  pro- 
tected by  commerce  clause;  American  Steel  etc.  Co.  v.  Speed,  110  Tenn. 
546,  100  Am.  St  Rep.  814,  75  S.  W.  1042,  goods  shipped  in  original 
packages  from  one  State  to  another  and  there  delivered  to  an  agent, 
who  sold  them  to  jobbers  both  in  and  out  of  State,  were  subject  to  taxa- 
tion; Greek- American  Sponge  Co.  v.  Richardson  Drug  Co.,  125  Wis. 
475,  102  N.  W.  890,  where  defendant  domestic  corporation  agreed 
with  plaintiff  foreign  corporation  to  purchase  bale  of  sponges  subject 
to  inspection  and  upon  arrival  defendant  opened  bale  to  inspect 
sponges,  bale  did  not  thereby  cease  to  be  subject  of  interstate  com- 
merce ;  McCall  v.  California,  136  U.  S.  110,  34  L.  Ed.  898,  10  Sup.  Ct. 
883,  disallowing  license  tax  on  soliciting  agent  for  interstate  railroad; 
United  States  v.  Fiscus,  42  Fed.  396,  397,  recognizing  rule,  but  refusing 
release  to  one  arrested  in  violation  thereof;  In  re  Van  Vliet,  43  Fed. 
763,  10  L.  R.  A.  452,  holding  Wilson  act  of  1890  valid;  In  re  Ware,  53 
Fed.  784,  disallowing  regulations  of  labels  on  imported  baking  powder 
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not  shown  deleterious  to  health;  Cuban  Steamship  Co.  v.  Fitzpatrick, 
66  Fed.  67,  States  may  not  prohibit  crews  of  foreign  vessels  loading 
the  same;  In  re  Minor,  69  Fed.  235,  disallowing  license  tax  on  vender 
of  cigarettes  so  far  as  it  applies  to  those  imported;  State  v.  Deschamp, 
53  Ark.  493,  14  S.  W.  653,  disallowing  statute  prohibiting  sale  of  wine, 
except  on  premises  where  made;  Wind  v.  Her,  93  Iowa,  323,  27  L.  R.  A. 
221,  61  N.  W.  1003,  disallowing  recovery  back  of  money  paid  for  im- 
ported liquor;  Carstairs  v.  O'Donnell,  154  Mass.  358,  28  N.  E.  272, 
allowing  recovery  of  price  for  imported  liquor  by  nonresidents;  State 
v.  Lichtenstein,  44  W.  Va.  101,  28  S.  E.  753,  disallowing  license  tax 
on  solicitors  of  outside  liquor  houses;  dissenting  opinion  in  Vance  v. 
Vandercook  Co.,  170  U.  S.  458,  42  L  Ed  1107,  18  Sup.  Ct.  681, 
majority  holding  South  Carolina  liquor  law  of  1897  invalid  so  far  as 
it  interferes  with  interstate  commerce;  dissenting  opinion  in  Common- 
wealth v.  Huntley,  156  Mass.  248,  15  L.  R.  A.  845,  30  N.  E.  1132, 
majority  upholding  prohibition  of  sale  of  imported  imitation  butter. 

Distinguished  in  Emert  v.  Missouri,  156  U.  S.  321,  39  I*.  Ed.  438,  15 
Sup.  Ct.  374,  allowing  nondiscriminating  tax  on  all  peddlers. 

Taxation  of  corporate  franchises.    Note,  57  L.  R.  A.  79. 

Corporate  taxation  and  the  commerce  clause.    Note,  60  L.  B.  A. 
650. 

Miscellaneous.  Cited  in  People  v.  Swensen,  166  Mich.  512,  131 
N.  W.  1100,  affirmance  by  Supreme  Court  of  conviction  before  sentence 
is  final  judgment,  but  Supreme  Court  on  writ  of  error  after  sentence 
will  affirm  judgment,  so  as  not  to  imperil  rights  of  accused  in  Fed- 
eral Supreme  Court  in  view  of  its  decision  that  affirmance  before 
sentence  is  not  final. 

135  U.  S.  167-175,  34  L.  Bd.  84,  10  Sup.  Ct.  705,  MACKALL  V.  MACKALL. 

Appeal  from  decree  partly  favoring  appellant  Is  not  reviewable  as  to 
that  if  respondents  do  not  appeal. 

Approved  in  Field  v.  Camp,  201  Fed.  683,  120  C.  C.  A.  140,  bill  in 
Federal  court,  multifarious  and  tendering  no  clearly  denned  issue,  was 
properly  dismissed  without  prejudice. 

Defect  In  language  may  be  disregarded  If  decree  substantially  correct. 
Approved  in  Tyner  v.  Varien,  97  Minn.  183,  106  N.  W.  899,  where 
there  is  evidence  to  show  undue  influence  over  testator,  evidence  may 
be  offered  to  the  effect  that  testator  left  practically  all  his  property 
to  his  second  wife  to  exclusion  of  his  own  children;  Hughes  v.  Racier, 
183  Mo.  710,  82  S.  W.  64,  discrimination  between  children  in  will  is 
a  circumstance  tending  to  show  unsoundness  of  mind  or  undue  in- 
fluence. 

XV— 3 
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Influence  is  not  undue,  gained  by  kindness  and  Intimate  association, 
unless  imposition  practiced. 

Approved  in  Field  v.  Camp,  193  Fed.  168,  bill  alleging  that  defend- 
ants influenced  mother  to  execute  deed  conveying  home  place  to  one 
daughter,  and  also  to  sign  will  devising  lands  to  same,  and  providing 
that  if  four  children  could  not  agree  as  to  division  of  remainder  of 
property,  it  should  be  sold  by  executors,  was  not  sufficient  to  raise 
issue  of  undue  influence;  McElroy  v.  Masterson,  156  Fed.  40,  41,  84 
€.  C.  A.  202,  fact  that  deed  did  not  impose  positive  obligation  on 
grantee  for  grantor's  care  and  support  did  not  authorize  court  to  set 
it  aside;  Meyer  v.  Jacobs,  123  Fed.  911,  holding  fact  that  daughter 
exercised  great  influence  over  mother,  gained  by  kindness,  is  not  suffi- 
cient to  show  undue  influence  where  will  was  made  in  favor  of  daugh- 
ter to  exclusion  of  another  daughter;  Hawthorne  v.  Jenkins,  182  Ala. 
261,  Ann.  Gas.  1915D,  707,  62  South.  506,  fact  that  parent  and  child 
resided  together  when  parent  executed  deed  to  son  excluding  other 
children  from  sharing  in  father's  property  would  not  ef  itself  show 
undue  influence  in  procuring  deed;  Stroup  v.  Austin,  180  Ala.  245,  60 
South.  880,  grantee  winning  affection  of  relative  by  kindness  and 
attention  in  anticipation  of  deed  did  not  thereby  obtain  deed  by  undue 
influence;  Broaddus  v.  James,  13  Cal.  App.  472,  473,  110  Pac.  161,  in 
action  to  set  aside  deed  by  aged  widow  to  daughter,  to  exclusion  ef 
children  of  deceased  daughter,  evidence  was  sufficient  te  justify  con- 
clusion of  court  that  grantor  was  free  from  undue  influence  by  gran- 
tee; Madre  v.  Gaskins,  39  App.  D.  C.  27,  deed  of  conveyance  made  by 
aged  and  infirm  woman  of  strong  mind,  separated  from  relatives  in 
favor  of  one  living  with  her,  in  consideration  of  support  and  attend- 
ance, will  not  be  set  aside  at  suit  of  heir,  in  absence  of  coercion;  Tow- 
son  v.  Moore,  11  App.  D.  C.  386,  influence  gained  by  kindness  and 
affection  will  not  be  regarded  as  undue  if  no  imposition  er  fraud  be 
practiced,  even  though  it  induces  testator  to  make  unequal  distribution 
of  property  in  favor  of  those  contributing  to  his  comfort;  Barbour  v. 
Moore,  4  App.  D.  C.  552,  holding  trial  court  did  not  commit  error  in 
refusing  to  instruct  jury  that  there  was  no  evidence  tending  te  show 
will  had  been  obtained  by 'undue  influence;  Estate  of  McLane,  21  D.  C. 
557,  affirming  decision  directing  verdict  in  favor  of  validity  ef  will 
where  no  reasonable  mind  could  come  to  conclusion  that  fact  of  undue 
influence  or  fraud  had  been  proved;  Turner  v.  Gumbert,  19  Idaho,  349, 
114  Pac.  35,  holding,  in  action  to  set  aside  deed  of  gift  from  aged 
woman  to  daughter,  with  whom  she  was  living,  that  influence  gained 
by  kindness  and  affection  was  not  undue  in  absence  of  proof  of  imposi- 
tion or  fraud;  Smith  v.  Smith,  222  Mass.  106,  107,  109  N.  E.  832,  in 
proceeding  to  set  aside  deeds  by  plaintiffs  to  their  widowed  daughter- 
in-law,  defendant  did  not  occupy  fiduciary  relation,  whereby  burden 
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was  shifted  to  her  to  show  transaction  was  fair  and  to  negative  fraud 
or  undue  influence;  Whitcomb  v.  Whitcomb,  205  Mass.  314,  18  Ann. 
Cas,  410,  91  N.  E.  211,  holding  evidence  insufficient  to  show  undue  in- 
fluence of  second  wife  of  testator,  in  suit  by  son  to  set  aside  will; 
Seibert  v.  Hatcher,  205  Mo.  105,  102  S.  W.  968,  influence  gained  over 
testatrix  by  physician  and  nurse  through  kindness  and  affection,  in- 
ducing her  to  execute  will  in  their  favor,  without  imposition  or  fraud, 
j was  not  undue  influence  invalidating  will;  Kischman  v.  Scott,  166  Mo. 
227,  65  S.  W.  1034,  holding  niece  of  legatee  who  had  lived  with  testa- 
tor for  some  time  and  cared  for  him  did  not  have  the  burden  of  prov- 
ing absence  of  undue  influence;  Campbell  v.  Carlisle,  162  Mo.  647,  63 
S.  W.  705,  holding  fact  that  testator  was  ninety  years  old,  had  no  near 
relatives,  and  left  property  to  those  with  whom  he  was  living  and  who 
had  been  kind  to  him,  did  not  show  undue  influence;  Luebbert  v. 
Brockmeyer,  158  Mo.  App.  210,  138  S.  W.  96,  reversing  judgment  for 
plaintiff  in  will  contest  for  error  in  submitting  question  of  undue  in- 
fluence to  jury,  where  acts  in  question  were  no  more  than  commend- 
able kindness,  and  not  coercion,  force  .or  fraud ;  Ward  v.  Ward,  86 
Neb.  748, 126  N.  W.  307,  presumption  of  fraud  or  undue  influence  does 
not  arise  solely  by  reason  of  fact  that  deed  from  parent  to  child  was 
voluntary;  In  re  Craven,  169  N.  C.  570,  86  S.  E.  592,  mere  fact  that 
aged  testator  lived  with  his  daughter  during  last  illness  and  for  some 
time  prior  to  his  death,  so  that  he  became  more  favorably  disposed 
Howard- her  and  left  her  property  in  codicil  of  will,  does  not  warrant 
finding  of  undue  influence;  Turner  v.  Turner,  31  Okl.  277,  279,  121 
Pac.  618,  619,  in  action  for  cancellation  of  deeds,  burden  was  on  those 
assailing  deed  or  gift  from  parent  to  child  to  show  that  it  was  pro- 
cured by  undue  influence;  Schuyler  v.  Stephens,  28  R.  I.  516,  68  Atl. 
315,  holding  evidence  insufficient  to  establish  gift  of  personalty  causa 
mortis;  Stringfellow  v.  Hanson,  25  Utah,  491,  71  Pac.  1055,  holding  no 
undue  influence  was  shown  under  the  facts  of  this  case;  Pember  v. 
Burton,  82  Vt.  20, 17  Ann.  Oaa.  984,  71  Atl.  816,  relation  of  parent  and 
child  raises  no  presumption  of  undue  influence,  and  person  attacking 
conveyance  must  show  undue  influence;  In  re  Patterson's  Estate,  68 
Wash.  384,  123  Pac.  518,  holding  evidence  in  will  contest  was  insuffi- 
cient to  show  undue  influence;  In  re  Ball's  Estate,  153  Wis.  34,  40,  141 
N.  W.  11,  13,  in  proceeding  to  establish  validity  of  will,  evidence  was 
insufficient  to  show  undue  influence  of  second  wife,  as  against  children 
of  first  wife ;  Towson  v.  Moore,  173  U.  S.  22,  24,  48  L.  Ed.  600,  19  Sup. 
Ct.  334,  applying  rule,  and  holding  gift  from  child  to  parent  and  vice 
versa  is  presumed  valid;  Bowdoin  College  v.  Merritt,  75  Fed.  493,  507; 
applying  rule  to  gift  for  charitable  purpose  to  agent;  Pennsylvania 
Mut.  Life  Ins.  Co.  v.  Union  Trust  Co.,  83  Fed.  896,  897,  holding  advice 
and  assistance  of  physician  no  undue  influence;  Bancroft  v.  Otis,  91 
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Ala.  287,  24  Am.  St.  Rep.  909,  8  South.  287,  mere  confidential  relations 
do  not  raise  presumption  of  undue  influence;  Maddox  v.  Maddox,  114 
Mo.  47,  35  Am.  St  Rep.  742,  21  S.  W.  502,  discrimination  in  favor  of 
sons  by  aged  man  raises  no  presumption  of  undue  influence;  Farmer 
v.  Farmer,  129  Mo.  539,  31  S.  W.  928,  inequality  of  disposition  of  prop- 
erty raises  no  presumption  of  invalidity;  Berberet  v.  Berberet,  131 
Mo.  411,  52  Am.  St.  Rep.  641,  33  S.  W.  64,  burden  is  .not  cast  on  son 
to  show  validity,  though  he  is  executor  and  a  devisee. 

Presumption  and  burden  of  proof  of  undue  influence  in  case  of 
conveyance  inter  vivos  by  parent  to  child.  Note,  17  Ann.  Oas. 
992. 

Presumption  and  burden  of  proof  as  to  undue  influence  respect- 
ing gifts  inter  vivos  from  parent  to  child.  Note,  35  L.  R.  A. 
(N.  S.)  947. 

Undue  influence  as  ground  for  avoidance  of  contract.  Note,  6 
£.  R.  0.  878. 

Improvement  of  land  by  donee  by  parol  suffices  In  equity  to  justify 
considering  subsequent  deed  as  comfirmation  of  equitable  title. 

Approved  in  Rowe  v.  Henderson,  4  Ind.  Ter.  603,  76  S.  W.  252, 
holding  evidence  insufficient  to  establish  parol  gift  of  land. 

135  U.  8.  176-195,  34  L.  Ed.  88,  10  Sup.  Ot.  718,  COMMERCIAL  MFG.  CO. 
V.  FAIRBANK  CANNING  CO. 

Patent  for  oleomargarine  differing  only  in  degree  from  foreign  patents 
expired  with  them. 

Approved  in  Hyde  v.  Minerals  Separation,  214  Fed.  105,  130  C.  C.  A. 
576,  Sulman,  Picard  and  Ballot  patent  for  improvement  in  ore  con- 
centration by  oil  process  is  void  for  lack  of  invention,  in  view  of  prior 
art;  Commercial  Acetylene  Co.  v.  Searchlight  Gas  Co.,  197  Fed.  913, 
914,  and  Commercial  Acetylene  Co.  v.  Searchlight  Gas  Co.,  188  Fed.  88, 
Claude  and  Hess  patent  for  improvement  in  apparatus  for  storing  and 
distributing  acetylene  gas  is  limited  as  to  term  by  British  patent  to 
same  inventors;  'Victor  Talking  Mach.  Co.  v.  Talk-o-Phone  Co.,  146 
Fed.  536,  Berlinger  patent  No.  434,543,  for  improvements  in  talking 
machines,  claims  5  and  35,  are  valid  as  against  claim  that  they  expired 
with  foreign  patents;  Westinghouse  Elec.  Mfg.  Co.  v.  Stanley  Inst.  Co., 
138  Fed.  826,  827,  828,  829,  71  C.  C.  A.  189,  terms  of  Tesla  patents 
Nos.  511,559  and  511,560,  for  improved  method  of  operating  electric 
motors,  are  not  limited  by  prior  British  patents;  John  R.  Williams 
Co.  v.  Miller  etc.  Mfg.  Co.,  108  Fed.  967,  holding  where  interlocutory 
decree  has  been  rendered  sustaining  patent  and  motion  for  rehearing 
because  of  expiration  of  British  patent  before  suit  is  brought,  parties 
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will  be  allowed  to  take  testimony  in  relation  thereto;  Consolidated 
Roller-Mill  Co.  v.  Walker,  43  Fed.  582,  American  patent  runs  the  full 
possible  term  of  foreign  patent,  though  latter  expires  sooner;  Brush 
Electric  Co.  v.  Electrical  Accumulator  Co.,  47  Fed.  52,  55,  patent,  not 
being  identical,  does  expire  on  forfeiture  of  foreign  patent;  Accumula- 
tor Co.  v.  Julien  Electric  Co.,  57  Fed.  607,  discussing  tests  of  simi- 
larity; Welsbach  light  Co.  v.  Apollo  etc.  Gaslight  Co.,  96  Fed.  333, 
37  C.  C.  A.  508,  lapsing  of  foreign  patent,  pending  application  in 
United  States,  for  nonpayment  of  annuity,  does  not  render  latter  void. 

Right  to  patent  for  new  process.    Note,  20  £.  R.  0.  132. 

Who  is  true  and  first  inventor.    Note,  20  E.  R.  0.  184. 

136  U.  8.  196-200,  84  L.  Ed.  96,  10  8up.  Ot.  728,  VIOK8BURG  ETC.  R.  B. 
GO.  T.  SMITH. 

Judgment  for  two  thousand  dollar  tract  of  land  is  not  appealable  by 
defendants,  whose  cross-complaint  for  ten  thousand  dollar  tract  disallowed. 
Approved  in  Sloane  v.  Kramer  Bros.  &  Co.,  230  Fed.  729,  in  suit  to 
remove  cloud  from  title  to  land,  amount  in  controversy  is  value  of 
land,  and  damages  for  cutting  timber  cannot  be  added  to  value  of  land 
to  make  jurisdictional  amount;.  Vicksburg  etc.  B.  Co.  v.  Tibbs,  112  La. 
55,  36  South.  224,  where  plaintiff  only  claims  part  of  land  in  possession 
of  another,  jurisdiction  of  appellate  court  is  determined  by  value  of 
land  claimed  and  not  value  of  whole  tract;  The  Sydney,  139  U.  S.  336, 
35  L.  Ed.  178,  11  Sup.  Ct.  621,  libel  in  rem  against  J>oat,  value  thereof 
fixes  jurisdiction  on  appeal,  not  damages  demanded;  Simon  v.  House, 
46  Fed.  318,  jurisdiction  to  set  aside  conveyance  determined  by  value 
of  land ;  Withers  v.  Hopkins  etc.  Sav.  Bank,  104  Ga.  05,  30  S.  E.  768, 
payment  of  sum  exceeding  jurisdictional  amount  being  disputed,  court 
has  jurisdiction;  Jones  v.  Rowley,  73  Fed.  288,  arguendo. 

135  TJ.  S.  200-207,  84  L.  Ed.  106,  10  Sup.  Ct.  820,  UNITED  8TATE8  ▼. 

BAUM. 

Mandamus  lies  only  to  enforce  ministerial,  not  discretionary,  duties. 
Inferior's  duty,  after  appeal,  is  ministerial. 

Approved  in  Attorney-general  v.  Taggart,  66  N.  H.  371,  25  L.  R.  A. 
617,  29  Atl.  1032,  question  of  vacancy  in  governorship  may  be  deter- 
mined on  mandamus  against  president  of  Senate;  dissenting  opinion  in 
State  v.  Schively,  63  Wash.  112,  114  Pac.  905,  majority  holding  man- 
damus will  not  lie  to  compel  insurance  commissioner  to  designate  news- 
paper having  larger  circulation  than  one  selected  for  publication  of 
annual  statements  of  insurance  companies. 

Mandaxniw  wfii  not  lie  to  compel  pension  commissioner  to  construe  act 
differently. 


135  U.  S.  207-227       NOTES  ON  U.  S.  REPORTS.  38 

Approved  in  Knight  v.  United  States  Land  Assn.,  142  U.  S.  182,  35 
L.  Ed.  081,  12  Sup.  Ct.  264,  arguendo. 

135  U.  8.  207-227,  34  L.  Ed.  97,  10  Sup.  Ot.  736,  CENTRAL  TRUST  CO.  v. 
GRANT  LOCOMOTIVE  WORKS. 

Foreclosure  purchasers  of  railroad  have  no  interest  to  contest  claims 
made  priorities  by  the  decree. 

Approved  in  Chicago  etc.  R.  R.  Co.  v.  McCammon,  61  Fed.  775,  10 
C.  C.  A.  50,  purchaser  paying  bid  is  not  liable  for  lien  subsequently 
allowed;  Northern  Alabama  Ry.  C&.  v.  Hopkins,  87  Fed.  510,  31 
C.  C.  A.  94,  arguendo. 

Distinguished  in  Kneeland  v.  American  Loan  etc.  Co.,  136  U.  S.  95, 
34  L.  Ed.  382,  10  Sup.  Ct.  952,  and  Louisville  etc.  R.  R.  Co.  v.  Wilson, 
138  U.  S.  505,  34  L.  Ed.  1025,  11  Sup.  Ct.  407,  both  allowing  purchaser 
to  appeal  from  subsequent  order  giving  appellee  priority. 

Court  cannot,  of  its  own  motion,  vacate  final  decree  after  close  of  term. 
Approved  in  Petersburg  etc.  Ins.  Co.  v.  Dellatorre,  70  Fed.  645,  7 
C.  C.  A.  310,  applied  to  confirmation  of  master's  report;  dissenting 
opinion  in  Central  Trust  Co.  v.  Marietta  etc.  Ry.  Co.,  7£r  Fed.  206, 
21  C.  C.  A.  307,  majority  holding  decree  is  not  final  as  to  priority 
where  that  question  is  reserved;  Standard  Elevator  Co.  v.  Crane  Ele- 
vator Co.,  76  Fed.  771,  22  C.  C.  A.  549,  arguendo. 

Decree  fixing  priority  of  claims  on  railroad  foreclosure  is  final,  not 
amendable  after  term. 

Approved  in  Empire  Trust  Co.  v.  Brooks,  232  Fed.  643,  decree  of 
Federal  court,  directing  receiver  in  foreclosure  suit  against  corporation 
to  turn  over  mortgaged  property  to  receiver  of  State  court,  made  on 
application  of  latter,  is  final  and  appealable;  Des  Moines  v.  Des 
Moines  Water  Co.,  230  Fed.  573,  in  proceeding  to  condemn  waterworks 
plant  and  system;  judgment  fixing  value  of  plant  and  reserving  for 
future  settlement  question  as  to  value  of  additions  and  extensions  was 
final,  and  court  could  not  modify  it  after  term;  The  Steam  Dredge  A, 
229  Fed.  685,  on  distribution  of  proceeds  of  vessel  sold  in  proceedings 
in  admiralty,  consent  decree  dividing  lien  claimants  into  classes  and 
awarding  priority  to  those  in  first  class  was  final,  and  lower  court 
could  not  retry  question  of  priority  on  evidence  taken  before  special 
master;  First  Trust  etc.  Bk.  v.  Southern  Indiana  Ry.  Co.,  195  Fed. 
333,  court  permitting  creditor  after  sale  by  receiver  of  debtor  to  pre- 
sent claim  for  preference  must  so  restrict  claim  as  to  work  no  detri- 
ment to  intervening  rights  of  purchaser;  Dalton  v.  Hazelet,  182  Fed. 
569,  105  C.  C.  A.  99,  holding  motion  to  vacate  judgment  is  ineffective 
to  extend  time  for  filing  exceptions;  Jackson  v.  Jackson,  175  Fed.  715, 
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99  C.  C.  A.  286,  in  suit  in  which  complainant  prayed  for  cancellation 
of  conveyances  of  real  property,  and  for  partition  of  same,  decree  that 
she  was  not  owner  and  not  entitled  to  partition,  was  final  and  con- 
clusive as  to  title  to  lands;  Home  St.  Ry.  Co.  v.  City  of  Lincoln,  162 
Fed.  137,  89  C.  C.  A.  133,  Federal  Circuit  Court  is  without  authority 
to  correct  judicial  error  in  decree  upon  motion  or  petition  after  term; 
Halstead  v.  Forest  Hill  Co.,  109  Fed.  823,  holding  decree  or  report  of 
master  fixing  amount  and  priority  of  claims  against  an  insolvent  and 
ordering  distribution  is  final;  Kemp  v.  National  Bank  of  the  Re- 
public, 109  Fed.  50,  48  C.  C.  A.  213,  holding  decree  determining  in- 
validity of  deed  of  trust  is  final;  Schwartz  v.  Costello,  11  App.  D.  C. 
557,  order  in  equity  case  determining  collateral  matter  incident  to  exe- 
cution of  original  decree  cannot  be  set  aside,  vacated  or  modified  after 
expiration  of  term,  but  is  conclusive  until  reversed  on  appeal;  Booth 
v.  State,  131  6a.  758,  63  S.  E.  506,  judgment  rendered  in  vacation  upon 
issues  made  ty  pleadings  establishing  priority  of  debt  due  State  from 
insolvent  bank  is  final,  and  void  for  want  of  jurisdiction;  Robert  v. 
Rousseau,  28  R.  1.  337,  67  Atl.  331,  in  proceedings  to  enforce  mechan- 
ic 's  lien,  decree  that  petitioner  had  legal  claim  against  property  is  final 
and  appealable;  Stearns  Coal  etc.  Co.  v.  Patton,  134  Tenn.  565,  184 
S.  W.  858,  on  bill  to  clear  up  title,  decree  for  defendant  finding  him 
to  be  owner  in  fee  of  part  of  land  was  final,  and  court  could  not  vacate 
or  modify  it  after  term;  Compton  v.  Jesup,  167  U.  S.  31,  42  L.  Ed.  66, 
17  Sup.  Ct.  806  (reviewing  68  Fed.  305,  15  C.  C.  A.  397),  applied  to 
allowance  of  claim  for  equipment;  Central  Trust  Co.  v.  Marietta  etc. 
Ry.  Co.,  48  Fed.  860,  1  C.  C.  A.  139,  holding  such  decision  reviewable 
by  Circuit  Court  of  Appeals;  Brush  Electric  Co.  v.  Electric  Imp.  Co., 
51  Fed.  561,  2  C.  C.  A.  373,  dismissal  by  owner  of  bill  for  infringe- 
ment of  patent  brought  by  assignee;  Butler  v.  Fayerweather,  91  Fed. 
460,  33  C.  C.  A.  625,  order  committing  witness,  not  a  party,  for  con- 
tempt, is  final  and  reviewable ;  Chase  v.  Driver,  92  Fed.  784,  43  C.  C.  A. 
668,  decree  of  sale  under  which  title  passes  from  court  is  final,  though 
referred  for  account  between  parties;  Ellison  v.  Gray,  55  N.  J.  Eq.  582, 
37  Atl.  1018,  definite  disallowance  of  claim  against  receiver  is  final 
and  appealable;  dissenting  opinion  in  Central  Trust  Co.  v.  Marietta 
etc.  Ry.  Co.,  75  Fed.  205,  21  C.  C.  A.  307,  majority  holding  decree  is 
not  final  as  to  priority  where  that  question  is  reserved. 

Distinguished  in  McGourkey  v.  Toledo  etc.  Ry.,  146  U.  S.  548,  36 
If.  Ed.  1084,  13  Sup.  Ct.  173,  order  that  certain  cars  be  delivered  to 
intervener  to  be  sold  was  not  final;  Gunn  v.  Black,  60  Fed.  160,  8 
C  C.  A.  542,  order  executing  decree  after  appeal,  but  reserving  final 
action  till  report  of  commissioner  is  not  final. 
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Ref naal  to  allow  amending  and  filing  of  petition  as  original  biU  of 
review  is  discretionary. 

Approved  in  Henderson  v.  Ries,  108  Fed.  713,  47  C.  C.  A.  625,  hold- 
ing where  plaintiff  and  defendant  entered  into  copartnership  and  plain- 
tiff was  to  furnish  funds  to  obtain  patents  and  patent  was  to  joint 
owners,  upon  dissolution  plaintiff  was  not  entitled  to  sums  expended 
by  him;  Jackson  v.  Becktold  Printing  etc.  Mfg.  Co.,  97  Ark.  419,  134 
S.  W.  631,  granting  of  review  is  properly  refused  where  party  waits 
seven  years  after  discovering  new  evidence  before  asking  for  review; 
Bondholders'  etc.  Iron  R.  R.  Co.  v.  Toledo  etc.  Ry.  Co.,  62  Fed.  169, 
10  C.  C.  A.  319,  disallowing  an  appeal  from  order  granting  or  refus- 
ing rehearing;  Cape  Fear  Towing  etc.  Co.  v.  Pearsall,  90  Fed.  437,  33 
C.  C.  A.  161,  opening  of  default  in  admiralty  is  not  reviewable;  dis- 
senting opinion  in  Hendryx  v.  Perkins,  114  Fed.  823,  52  C.  C.  A.  435, 
majority  holding  bill  to  vacate  decree  for  fraud  in  nature  of  bill  of 
review  may  be  filed  in  judicial  discretion  of  court.         ^ 

Bill  of  review  for  obvious  error  must  be  within  time  allowed  for  appeal 
It  is  allowable  thereafter  If  decree  has  been  vacated,  and  vacating  order 
set  aside,  only  if  sought  promptly. 

Approved  in  Chamberlin  v.  Peoria  etc.  R.  Co.,  118  Fed.  33,  55 
C.  C.  A.  54,  following  rule ;  In  re  Holmes,  142  Fed.  394,  73  C.  C.  A.  491, 
time  within  which  petition  for  revision  under  Bankruptcy  Act  of  July 
1,  1898,  of  appealable  order,  may  be  presented  is  limited  by  time  fixed 
by  bankruptcy  law  for  appeal;  Crim  v.  Woodford,  136  Fed.  37,  68 
C.  C.  A.  584,  time  within  which  petition  for  review  of  order  of  referee 
must  be  made,  is  within  discretion  of  the  court;  Cocke  v.  Copenhaver, 
126  Fed.  147,  61  C.  C.  A.  211,  holding  bill  of  review,  not  claiming 
newly  discovered  evidence,  must  be  filed  within  time  for  appeal;  In  re 
Michigan  Cent.  R.  Co.,  124  Fed.  730,  59  C.  C.  A.  643,  holding  decree 
against  intervener  for  costs  is  appealable;  Halstead  v.  Forest  Hill  Co., 
109  Fed.  823,  824,  holding  Federal  court  cannot  entertain  petition  in 
nature  of  bill  of  review  filed  after  time  for  taking  an  appeal;  Copeland 
v.  Bruning,  104  Fed.  171,  holding  where  there  is  no  statute  fixing  time 
within  which  bill  of  review  may  be  taken,  the  time  prescribed  for  suing 
out  an  appeal  will  be  followed;  First  Nat.  Bank  v.  Ewing,  103  Fed. 
183,  43  C.  C.  A.  150,  holding  in  action  against  railroad  company  in 
which  receiver  has  issued  certificate,  and  in  which  bondholder  has  in- 
tervened, judgment  sustaining  validity  of  certificates  is  conclusive  un- 
less appealed  from;  In  re  Worcester  County,  102  Fed.  811,  812,  42 
C.  C.  A.  637,  holding  petition  for  revision  of  bankruptcy  proceedings, 
under  Bankruptcy  Act  1898,  §  24b,  may  be  filed  at  any  time  within  six 
months  from  the  ruling;  Phipps  v.  Wise  Hotel  Co.,  116  Va.  750,  82 
S.  E.  685,  in  suit  to  enforce  mechanics'  liens  on  land  subject  to  ven- 
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dors9  liens  referred  to  commissioner,  vendor  neglecting  to  make  de- 
fense to  report  of  commissioner  is  estopped  to  claim  priority  of  yen* 
dors'  liens  by  bill  of  review,  since  he  has  put  it  beyond  power  of  court 
to  correct  its  decree  without  loss  to  interested  parties;  Lewisburg  Bank 
v.  Sheffey,  140  U.  S.  451,  35  L.  Ed.  496,  11  Sup.  Ct.  758,  disallowing  re- 
hearing after  term  at  which  final  decree  was  rendered;  Reed  v.  Stanly, 
89  Fed.  433,  disallowing  bill  of  review  after  expiration  of  term  during 
which  certificate  of  appeal  on  jurisdiction  was  necessary. 

Distinguished  in  Hendryx  v.  Perkins,  114  Fed.  804,  52  C.  C.  A.  435, 
holding  bill  to  impeach  prior  decree  for  fraud  is  an  original  bill. 

Bills  of  review  in  Federal  courts  for  newly  discovered  evidence. 
Note,  14  Ann.  Gas.  195,  196. 

Time  within  which  bill  of  review  must  be  brought.    Note,  6  Ann. 
Gas.  330,  331. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal 
Supreme  Court  for  review.    Note,  66  L.  R.  A.  855. 

135  U.  a  227-231,  34  L.  Ed.  122, 10  Sup.  Ct.  822,  ST.  GERMAIN  V.  BBXTN8- 
W1CJL 

Patent  for  application  of  old  process  or  machine  to  analogous  subject 
without  change  in  manner  or  result  is  invalid. 

Approved  in  Weir  Frog  Co.  v.  Porter,  206  Fed.  674,  124  C.  C.  A. 
470,  Porter  patent  for  derailing  switch  is  void  for  lack  of  invention  in 
view  of  prior  art,  and  especially  of  Martel  patent;  Fitzgerald  Meat 
Tree  Co.  v.  Morris,  142  Fed.  765,  Oehmen  patent  No.  688,674,  for  meat 
tree,  is  void  for  lack  of  patentable  invention;  Neptune  Meter  Co.  v. 
National  Meter  Co.,  127  Fed.  567,  62  C.  C.  A.  345,  holding  Nash  patent 
No.  433,088,  for  water-meter,  void  for  want  of  invention;  Fond  du 
Lac  County  v.  May,  137  U.  S.  407,  34  L.  Ed.  718,  11  Sup.  Ct.  102,  ap- 
plied to  patent  for  jail;  National  Cash  Register  Co.  v.  Boston  Cash 
Indicator  etc.  Co.,  156  U.  S.  516,  39  L.  Ed.  516,  15  Sup.  Ct.  439,  applied 
to  cash  register;  Richmond  v.  Atwood,  52  Fed.  21,  17  L.  R.  A.  618,  2 
C.  C.  A.  596,  arguendo. 

135  U.  8.  232-236,  34  L  Bd.  153,  10  Sup.  Ct.  745,  LODGE  v.  TWELL. 

Decree  is  not  final  if  more  than  ministerial  act  remains,  e.  g.9  decree 
followed  by  order  for  accounting. 

Approved  in  Johnson  v.  Thomas,  197  U.  S.  619,  49  L.  Ed.  909,  25 
Sup.  Ct.  797,  following  rule ;  Halfpenny  v.  Miller,  232  Fed.  115,  while 
first  decree  determined  main  controversy,  as  partnership  property  was 
yet  to  be  sold,  and  balance  in  hands  of  receiver  disposed  of,  and  as 
final  balance  in  favor  of  plaintiff  had  not  been  fixed,  it  was  doubtful 
whether  first  decree  was  final,  but  motion  to  dismiss  appeal  is  refused; 
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Marian  Coal  Co.  v.  Peale,  204  Fed.  163, 122  C.  C.  A.  397,  fact  that  de- 
cree determining  issues  was  referred  to  master  to  perform  certain 
ministerial  duties  did  not  render  it  interlocutory;  Odbert  v.  Marquet, 
175  Fed.  50,  99  C.  C.  A.  60,  dismissing  appeal  on  cross-bill,  which  was 
interlocutory,  as  referring  judicial  duties  to  master;  Maas  v.  Lonstorf, 
166  Fed.  43,  44,  91  C.  C.  A.  627,  in  suit  to  compel  conveyance  of  un- 
divided interest  in  real  estate  and  for  accounting,  decree  for  convey- 
ance of  individed  one-sixth  of  land,  but  not  prescribing  time  for  con- 
veyance, and  Ordering  accounting  before  master,  was  not  final;  East 
Coast  Cedar  Co.  v.  People 's  Bank,  111  Fed.  449,  49  C.  C.  A.  422,  hold- 
ing judgment  in  partition  suit  ordering  sale  of  land  is  final;  Ogden 
City  v.  Weaver,  108  Fed.  567,  47  C.  C.  A.  485,  holding  when  action  is* 
tried  by  stipulation,  only  matters  reviewable  are  rulings  made  during 
trial;  Coltrane  v.  Templeton,  106  Fed.  378,  45  C.  C.  A.  328,  holding 
order  appointing  resident  co-receiver  to  act  with  receivers  previously 
appointed  entered  prior  to  act  of  June  16,  1900,  allowing  appeals  in 
such  cases,  is  not  appealable;  Agnew  v.  Omaha  Nat.  Bank,  69  Neb. 
663,  96  N.  W.  192,  where  plaintiff  alleged  partnership  and  conversion 
by  one  defendant,  dismissal  as  to  such  defendant  without  prejudice 
after  finding  a  partnership  but  before  final  decree  did  not  conclude 
such  defendant  as  to  existence  of  partnership;  dissenting  opinion  in 
Bray  v.  Staples,  180  Fed.  330,  103  C.  C.  A.  451,  majority  holding  de- 
cree providing  that  in  event  receiver  made  report  and  no  exceptions 
were  filed,  receiver  should  be  discharged,  but  no  report  was  filed, 
was  ineffectual  to  oust  court  of  jurisdiction;  dissenting  opinion  in 
De  Grasse  v.  H.  W.  Gossard  Co.,  236  111.  81,  86  N.  E.  179,  majority 
holding  that  on  bill  for  accounting  under  license  to  use  patent,  decree 
finding  facts  as  alleged  in  bill  and  ordering  reference  was  final  and 
appealable ;  McGourkey  v.  Toledo  etc.  Ry.  Co.,  146  U.  S.  549,  36  L.  Ed. 
1085,  13  Sup.  Ct.  174,  ordering  cars  delivered  to  intervener  to  be  sold 
is  not  final ;  Latta  v.  Kilbourn,  150  U.  S.  539,  37  L.  Ed.  1175,  14  Sup. 
Ct.  207,  where  purpose  is  to  obtain  account,  decree  is  interlocutory; 
Union  Mut.  Life  Ins.  Co.  v.  Kirchoff,  160  U.  S.  378,  40  L.  Ed.  463,  16 
Sup.  Ct.  320,  remand  by  appellate  court  for  further  proceedings  is  no 
final  decree ;  California  Nat.  Bank  v.  Stateler,  171  U.  S.  449,  43  L.  Ed. 
233,  19  Sup.  Ct.  7,  reference  for  account  upon  which  further  decree  is 
to  be  entered  is  not  final  decree;  Guarantee  Co.  of  North  America  v. 
Mechanics'  etc.  Trust  Co.,  173  U.  S.  586,  43  L.  Ed.  820,  19  Sup.  Ct. 
552,  where  amount  to  which  plaintiff  is  entitled  is  not  determined, 
decree  is  not  final;  Gilbert  v.  Washington  etc.  Endowment  Assn.,  173 
U.  S.  701,  43  L.  Ed.  1185,  19  Sup.  Ct.  877,  dismissing  appeal;  Rich- 
mond v.  Atwood,  52  Fed.  21,  17  L.  R.  A.  618,  2  C.  C.  A.  596,  decree  sus- 
taining patent  and  awarding  injunction  and  an  accounting  is  inter- 


43  HARTRANFT  v.  MEYER.        135  U.  S.  237-239 

loeutory;  Blythe  v.  Hinckley,  84  Fed.  238,  reference  for  accounting 
necessary,  decree  is  not  final;  Gramm  v.  Fisher,  3  Wyo.  596,  29  Pac. 
377,  finding  in  replevin  that  plaintiff  is  entitled  to  goods  and  damages 
is  not  reviewable;  American  Const.  Co.  v.  Jacksonville  Ry.  Co.,  148 
U.  S.  379,  37  L.  Ed.  489,  13  Sup.  Ct.  761,  arguendo. 

Finality  of  decree  adjudicating  equities  but  reserving  settlement 
of  accounts  for  report  of  master.    Note,  5  Ann,  Gas.  177. 

Miscellaneous.  Cited  in  Popp  v.  Daisy  etc.  Mining  Co.,  22  Utah, 
462,  63  Pac.  186,  holding  order  appointing  receiver  pendente  lite,  under 
section  3114,  Rev.  Stats.  1898  Utah,  is  not  final. 

1S5  U.  8.  237-239,  34  I*  Ed.  110,  10  Sap.  Ct  751,  HARTBANFT  v.  MEYEJL 

Cloth  of  silk  cotton  and  wool  held  dutiable  as  nonenumerated  article 
by  act  of  1883. 

Approved  in  United  States  v.  Walsh,  154  Fed.  751,  proviso  in  silk 
provisions  of  Tariff  Act  of  1897  classifying  manufactures  of  which 
wool  is  component  material  as  manufactures  of  wool  relates  only  to 
goods  composed  of  wool  and  silk,  and  fabrics  in  chief  value  of  flax, 
but  in  part  of  wool,  are  dutiable  as  flax;  United  States  v.  Charles  A. 
Johnson  &  Co.,  154  Fed.  754,  fabrics  in  chief  value  of  flax,  but  in  part 
of  wool,  are  dutiable  as  flax,  not  wool;  United  States  v.  Scruggs, 
Vandervoort  &  Barney  Dry  Goods  Co.,  156  Fed.  941,  84  C.  C.  A.  440, 
proviso  in  Tariff  Act  of  1897  that  manufactures  of  which  wool  is  com- 
ponent material  shall  be  classed  as  manufactures  of  wool  extends  to 
all  silk  and  wool  goods,  and  dress  goods  in  chief  value  of  silk,  but  in 
part  wool,  is  dutiable  as  wool  goods;  United  States  v.  Guthman, 
Solomons  &  Co.,  159  Fed.  274,  275,  ladies'  handbags  in  chief  value  of 
leather  and  ornamented  with  beads  are  dutiable  as  "articles  ...  in 
part  of  beads"  rather  than  as  manufactures  of  leather;  United  States 
v.  Schwarz,  140  Fed.  304,  toys  made  of  celluloid  are  less  specifically 
designated  in  par.  17,  sched.  A,  §  1,  c.  11,  Tariff  Act  1897,  than  in  par. 
418,  sched.  N.;  Mason  v.  Robertson,  139  U.  S.  627,  35  L.  Ed.  294,  11 
Sup.  Ct.  669,  act  of  1883,  bichromate  of  soda  dutiable  as  "all  chemical 
compounds";  Liebenroth  v.  Robertson,  144  U.  S.  40,  36  L.  Ed.  337,  12 
Sup.  Ct.  608,  act  of  1883,  photographic  albums  dutiable  as  manufacture 
of  paper,  not  of  leather;  Arnold  v.  United  States,  147  U.  S.  497,  37 
I*.  EcL  254,  13  Sup.  Ct.  408,  act  of  1890,  knit  woolen  underwear  duti- 
able as  "woolen  wearing  apparel";  Seeberger  v.  Schlesinger,  152  U.  S. 
588,  38  L.  Ed.  563,  14  Sup.  Ct.  732,  act  of  1883,  shell  opera-glasses 
dutiable  as  manufactures  composed  in  part  of  metal;  In  re  Chase,  48 
Fed.  631,  act  of  1890,  common  goat  skin  is  free  as  hair,  not  dutiable 
as  combing  wool;  In  re  Mills,  49  Fed.  727,  act  of  1883,  elastic  cords 
of  silk  and  rubber  dutiable  as  in  cited  case;  United  States  v.  Wei  Her, 
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65  Fed.  419, 12  C.  C.  A.  668,  act  of  1890,  lithographic  prints  dutiable 
as  articles  produced  by  lithographic  process;  Wolff  t.  United  States, 
71  Fed.  292,  293,  18  C.  C.  A.  41,  act  of  1890,  soutache  gilt  braid  is 
dutiable  as  manufacture  composed  in  part  of  metal;  Slazenger  t. 
United  States,  91  Fed.  517,  tennis  balls  dutiable  as  articles  of  rubber; 
Robertson  v.  Edelhoff,  91  Fed.  013,  34  C.  C.  A.  34,  hat  trimmings  are 
dutiable  as  such  and  not  as  manufactures  of  silk. 

Distinguished  in  Stone  v.  Heineman,  100  Y&L  940,  holding  tennis 
jackets,  composed  chiefly  of  wool,  are  dutiable  under  par.  370  of  Tariff 
Act  of  1897,  and  not  under  par.  314,  covering  wearing  apparel,  of 
which  cotton  is  component  material  of  chief  value  "not  otherwise  pro-' 
▼ided  for";  Bister  t.  United  States,  59  Fed.  453,  8  C.  C.  i  175 
(affirming  54  Fed.  159),  gloria,  composed  of  silk  and  worsted,  is  not 
dutiable  as  in  cited  case,  but  as  women's  dress  goods  of  worsted. 

135  TJ.  ft.  240-244,  34  Xl  Ed.  120,  10  San,  Oi.  752,  ECKLOFF  ▼.  DISTRICT 
OP  COLUMBIA. 

Power  to  remove  carries  right  to  remove  1b  any  time  or  manner  and 
without  notice. 

Approved  in  United  States  v.  Lane,  40  App.  D.  C.  537,  under  statute 
authorizing  Secretary  of  Interior  to  remove  members  of  Tribal  Coun- 
cil of  Osage  Indians,  elected  by  members  of  tribe,  for  good  cause  "to 
be  by  him  determined,"  secretary  may  remove  member  without  notice 
or  hearing;  Edge  v.  Holcomb,  135  6a.  768,  70  S.  £.  645,  statute  pro- 
viding for  appointment  of  board  of  jury  commissioners  by  judge  of 
Superior  Court  and  authorizing  judge  to  remove  commissioner  for 
cause,  does  not  require  commissioner  to  be  given  hearing  before  re- 
moval; Ewin  v.  Independent  School  Dist.,  10  Idaho,  114,  77  Pac.  226, 
under  Sess.  Laws  1899,  p.  105,  §  84,  relating  to  school  teachers,  board 
of  trustees  may  dismiss  teachers  without  notice;  Townsend  v.  Kurtz, 
83  Md.  350,  34  AtL  1126,  applying  rule  to  office  for  fixed  term,  "unless 
holder  is  sooner  removed";  Gillan  v.  Normal  Schools,  88  Wis.  14,  84 
L.  R.  A.  338,  58  N.  W.  1045,  power  of  board  to  remove  "at  pleasure" 
is  not  reviewable  by  court. 

Right  of  appointing  power  summarily  to  remove  officer  when  term 
of  office  is  not  fixed.    Note,  Ann.  Gas.  1912C,  575. 

Right  of  public  officer  holding  for  fixed  term  to  notice  and  hear- 
ing before  removal  for  cause.    Note,  12  Ann.  Gas.  990. 

By  act  of  1878,  conmnssloners  may  summarily  remore  members  of  police. 

Approved  in  Bond  v.  United  States,  181  Fed.  616,  act  of  Congress, 

1910,  conferring  on  Secretary  of  Interior  power  to  ascertain  legal  heirs- 

of  Indian  allottee  operated  to  repeal  act  of  Congress,  1901,  conferring 

on  Circuit  Courts  jurisdiction  to  determine  such  heirship;  Roth  v.  Dis- 
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trict  of  Columbia,  16  App.  D.  C.  333,  construing  section  6  of  Act  of 
Congress  of  1878,  and  holding  municipality  is  liable  in  damages  for 
act  of  Metropolitan  police  in  allowing  ambulance  stable  to  become 
nuisance;  Baltimore  etc.  R.  R.  Co.  v.  District  of  Columbia,  10  App. 
D.  C.  125,  railroad  locomotives  and  cars  are  not  within  meaning  of  act 
of  Congress  conferring  upon  Commissioners  of  District  of  Columbia 
power  to  regulate  movement  of  vehicles  on  public  streets  of  city  of 
.Washington;  Hutton  v.  District  of  Columbia,  9  Mackey  (D.  C),  60, 
Act  of  1878  superseded  provisions  of  section  354,  Rev.  Stats.  D.  C, 
and  commissioners  of  District  have  full  power  to  appoint  on  police 
force  persons  who  have  not  served  in  army  or  navy;  Gray  v.  Mc- 
Lendon,  134*  Ga.  238,  67  S.  E.  866,  under  provisions  of  act  of  1879, 
Governor  could  suspend  railroad  commissioner,  and  majority  of  House 
and  Senate  could  remove  suspended  commissioner,  whether  he  was 
elected  by  people  or  appointed  by  Governor;  Coal  &  Coke  Ry.  Co.  v. 
Conley,  67  W.  Va.  174,  67  S.  E.  633,  construing  statute  regulating  rail- 
road rates  and  holding  that  it  exempts  railroads  under  fifty  miles  in 
length,  not  operated  in  connection  with  another  railroad,  from  limita- 
tion as  to  charges;  Grant  v.  Baltimore  etc.  R.  Co.,  66  W.  Va.  179,  66 
S.  E.  711,  statute  imposing  fine  in  favor  of  State  for  violations  of  pro- 
visions of  earlier  statute  repeals,  by  implication,  clause  imposing  pen- 
alty in  favor  of  aggrieved  party  in  earlier  statute;  Hawkins  v.  Bare, 
63  W.  Va.  436,  60  S.  E.  393,  section  53,  chapter  29  of  Code  of  1906, 
making  provision  for  commissions  to  assessors  and  sheriffs  for  collec- 
tion of  capitation  taxes,  is  complete  expression  of  legislative  will  on 
that  subject,  and  sheriffs  are  not  entitled  to  additional  commissions  on 
such  taxes  under  provisions  of  chapter  30  of  Code  of  1906,  relating  to 
compensation  for  collection  of  taxes;  State  v.  Harden,  62  W.  Va.  333, 
58  S.  E.  723,  construing  provision  of  act  of  1891  and  holding  that  act 
vests  in  town  council  of  Point  Pleasant  sole  power  to  grant  or  refuse 
State  as  well  as  municipal  licenses  for  sale  of  intoxicating  liquors 
within  corporate  limits  of  town;  District  of  Columbia  v.  Hutton,  143 
U.  S.  24,  25,  36  L.  Ed.  61,  12  Sup.  Ct.  371,  holding  section  354,  Rev. 
Stats.  D.  C,  thereby  repealed ;  State  v.  Smith,  35  Neb.  29,  16  L.  R.  A. 
796,  52  N.  W.  705,  holding,  in  absence  of  fixed  term,  removal  is  dis- 
cretionary without  notice. 

Distinguished  in  Gowen  v.  Harley,  56  Fed.  977,  6  C.  C.  A.  190, 
special  act  or  charter  is  not  affected  by  general  legislation  on  same 
subject. 

Miscellaneous.  Cited  in  Husbands  v.  Falley,  3  Penne.  (Del.)  98, 
47  Atl.  1012,  holding  Rev.  Code  Del.,  p.  328,  §  3,  limiting  amount  which 
might  be  raised  by  tax  for  building  schools,  was  repealed  by  21  Laws, 
c.  67,  §  14. 
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155  IT.  R  244-254,  34  It  Ed.  124,  10  819.  <*•  747,  BEATTT  y.  BEMTOK. 

If  State  decision  supportable  on  son-Federal  ground,  8upreme  Court  has 
no  jurisdiction. 

Approved  in  O'Neil  v.  Vermont,  144  U.  8.  336,  36  L.  Ed.  457,  12 
Sup.  Ct.  698,  and  California  v.  Holladay,  159  U.  S.  417,  40  L.  Ed.  203, 
16  Sop.  Ct.  53,  both  dismissing  writ  of  error. 

Time  and  manner  of  raising  and  deciding  questions  in  State  court 
to  obtain  review  in  Federal  Supreme  Court.  Note,  63  L.  R.  A. 
57. 

135  V.  8.  256-262,  34  I*  Ed.  117,  10  Sup.  Ct*  756,  UNITED  STATES  v. 


Knowingly  Mi<n«g  obscene  letter  with  only  address  on  envelope  Is  not 
indictable  by  act  of  1876. 

Approved  in  Cooner  v.  United  States,  213  Fed.  5,  129  C.  C.  A.  617, 
statute  making  obscene,  lewd,  lascivious  or  filthy  matter  nonmailable 
and  prescribing  penalty  is  valid;  United  States  v.  ODonnell,  165  Fed. 
220,  indictment  under  statute  making  nonmailable  "every  obscene, 
lewd,  or  lascivious  book,  •  .  .  letter,  ...  or  other  publication  of  an  in- 
decent character,"  which  charges  defendant  with  having  mailed  letter 
containing  lewd  and  lascivious  matter,  is  not  broadened  in  scope  by 
further  characterization  of  such  matter  as  indecent;  Rinker  v.  United 
States,  151  Fed.  758,  81  C.  C.  A.  379,  in  indictment  for  violation  of 
statute  by  mailing  of  letter,  it  is  not  essential  that  letter  be  described 
as  of  indecent  character,  in  addition  to  describing  it  as  obscene,  lewd 
and  lascivious;  United  States  v.  Clark,  43  Fed.  575,  mailing  of  inde- 
cent letter,  not  lewd  or  lascivious,  is  no  offense  under  section  3893, 
Rev.  Stats.;  United  States  v.  Wilson,  58  Fed.  770,  and  United  States  v. 
Warner,  59  Fed.  356,  both  holding  mailing  of  an  obscene  private  letter 
is  not  prohibited  by  amendment  of  1888;  In  re  Palliser,  136  U.  S.  267, 
34  L.  Ed.  518,  10  Sup.  Ct.  1037,  arguendo. 

Distinguished  in  Andrews  v.  United  States,  162  U.  S.  424,  40  L.  Ed. 
1025,  16  Sup.  Ct.  .799,  United  States  v.  Martin,  50  Fed.  919,  United 
States  v.  Andrews,  58  Fed.  862,  United  States  v.  Nathan,  61  Fed.  938, 
and  United  States  v.  Ling,  61  Fed..  1002,  all  holding  a  private,  sealed, 
obscene  letter  is  unmailable  by  amendment  of  1888  to  §  3893,  Rev. 
Stats. 

Criminal  uses  of  the  United  States  mails.    Note,  58  Am.  St.  Rep. 
597. 

Unlawfulness    of    obscene    and   indecent    publications.    Note,    24 
L.  R.  A.  112. 

Statute  containing  particular  enactment  and  general  one  i^^\nMvs  it, 
latter  does  not  affect  former. 
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Approved  in  United  States  v.  Reinheimer,  233  Fed.  547,  sustaining 
demurrer  to  indictment  charging  defendant  with  mailing  obscene  letter, 
since  term  "letter"  as  used  in  statute  does  not  include  writing  mailed 
by  writer  to  himself,  but  indicates  some  element  of  publication;  First 
Nat.  Bank  v.  United  States,  206  Fed.  379,  46  L.  R.  A.  (N.  8.)  1139, 
124  C.  C.  A.  256,  under  statute  making  it  unlawful  for  railroad  express 
company,  or  other  carrier  or  other  person,  to  collect  purchase  price 
for  interstate  shipment  of  intoxicating  liquors,  bank  collecting  draft 
for  purchase  price  of  such  shipment  and  delivering  bill  of  lading  at- 
tached to  draft  to  consignee  was  not  liable  to  fine;  Pacific  Boiling- 
Mill  Co.  v.  Hamilton,  61  Fed.  478,  applied  to  mechanic's  lien  law. 

Statute,  if  doubtful,  Is  construed  with  view  to  evil  to  be  cured,  but  not 
if  case  is  clearly  excluded  from  language. 

Approved  in  United  States  v.  Salen,  235  U.  S.  249,  59  L.  E<L  214,  35 
Sup.  Ct.  51,  statute  such  as  suppression  clause  of  Tariff  Act  of  1909 
will  not  be  so  interpreted  as  to  spread  net  for  unwary  as  well  as  guilty 
by  making  it  relate  to  unenumerated  matters;  United  States  v.  Mus- 
grave,  160  Fed.  702,  704,  overruling  demurrer  to  indictment  of  defend- 
ant for  sending  through  mails  obscene,  lewd  and  lascivious  letter  ad- 
dressed to  his  wife;  United  States  v.  Wroblenski,  118  Fed.  496,  hold- 
ing mailing  of  private  sealed  letter  directed  to  and  containing  indecent 
charges  against  mother  of  writer  is  not  the  offense  set  forth  in  Rev. 
Stats.,  §3893;  Middleby  v.  Effler,  118  Fed.  263,  55  C.  C.  A.  355,  hold- 
ing case  which  shows  that  defendant  wrote  anonymous  letters  which 
were  scurrilous,  and  that  it  was  a  State  prison  offense,  without  innu- 
endo, was  insufficient  to.  warrant  instruction  that  they  amounted  to 
charge  that  plaintiff  had  committed  crime  against  laws  of  United 
States;  United  States  v.  Booker,  98  Fed.  294,  holding  president  of 
national  bank  cannot  be  convicted,  under  Rev.  Stats.,  §  5209,  of  making 
false  entries  in  reports  by  bank  to  controller,  when  it  is  shown  that 
he  signed  reports  containing  false  entries  not  made  by  him;  United 
States  v.  Wilson,  58  Fed.  771,  mailing  of  sealed  obscene  letter  not  pro- 
hibited by  amendment  of  1888;  dissenting  opinion  in  State  v.  Hunkins, 
90  Wis.  271,  63  N.  W.  168,  majority  affirming  conviction  for  fraudulent 
conveyance. 

Question,  does  indictment  charge  any  offense  ia  too  general  for  cer- 
tificate of  division. 

Approved  in  Waco  Water  etc.  Co.  v.  Waco,  86  Tex.  665,  31  L.  R.  A. 
398,  26  S.  W.  945,  applying  general  rule  to  Texas. 

Definiteness  of  question  to  be  certified.    Note,  31  L.  R.  A.  394. 
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135  U.  &  263-271,  34  I*  Ed.  107,  10  Sup.  Ot  702,  IK  BE  MILLS. 

Federal  sentence  for  more  than  year  may  be  executed  In  Stato  prison, 
prescribing  hard  labor. 

Approved  in  Mitchell  v.  United  States,  196  Fed.  876,  116  C.  C.  A. 
436,  where  prisoner  is  convicted  under  statute  prescribing  punishment 
as  fine  or  imprisonment,  or  both,  and  sentence  is  for  one  year  only, 
court  cannot  prescribe  hard  labor  or  confinement  in  government  peni- 
tentiary; Ex  parte  Peeke,  144  Fed.  1019,  sentence  of  five  years  upon 
conviction  on  five  counts  under  Rev.  Stats.,  §  5440,  is  void ;  United 
States  v.  Evans,  28  App.  D.  C.  267,  269,  indictment  for  murder  while 
committing  robbery,  under  statute  declaring  person  killing  another  in 
perpetrating  offense  punishable  by  imprisonment  in  penitentiary  is 
guilty  of  murder,  is  not  demurrable  where  other  statutes  provide 
punishment  for  robbery  by  imprisonment  for  not  less  than  six  months 
nor  more  than  fifteen  years;  Fields  v.  United  States,  27  App.  D.  C.  450, 
under  Rev.  Stats.,  §§  5539  and  5546,  imprisonment,  if  not  for  more 
than  one  year,  may  be  in  State  penitentiary,  and  person  so  imprisoned 
is  subject  to  same  discipline  as  those  sentenced  by  State  court;  In  re 
Claasen,  140  U.  S.  205,  35  L.  Ed.  411,  11  Sup.  Ct.  737,  holding  crime 
so  punishable  is  an  infamous  crime;  Topeka  v.  Boutwell,  53  Kan.  35, 
27  L.  R.  A.  609,  35  Pac.  823,  prisoners  for  violation  of  ordinance  may 
be  required  to  labor  on  street;  Butler  v.  Wentworth,  84  Me.  32,  17 
L.  R.  A.  766,  24  Atl.  458,  infamy  of  crime  depends  on  punishment; 
Durham  v.  State,  89  Tenn.  735,  18  S.  W.  76  (see  dissenting  opinion  in 
89  Tenn.  748,  18  S.  W.  80),  punishments  for  misdemeanor  may  be  by 
hard  labor  in  workhouse;  United  States  v.  Pridgeon,  153  U.  S.  61,  38 
L.  Ed.  636,  14  Sup.  Ct.  750,  arguendo. 

Distinguished  in  Dimmick  v.  Tompkins,  194  U.  S.  551,  48  L.  Ed.  1115, 
24  Sup.  Ct.  780,  sentence  of  Federal  court  of  two  years'  imprisonment 
in  State  prison  will  not  be  void  because  sentence  was  on  two  counts, 
where  there  is  no  showing  that  each  term  was  one  year. 

Right  to  compel  prisoners  to  labor.    Note,  27  L.  R.  A.  597. 

Court  for  Indian  Territory  Is  a  Federal,  but  not  a  District  or  Circuit 
Court. 

Approved  in  Brown  v.  United  States,  171  U.  S.  637,  43  L.  Ed.  315. 
19  Sup.  Ct.  58,  disallowing  appeals  therefrom  to  United  States  Su- 
preme Court  in  capital  cases;  Stephens  v.  Cherokee  Nation,  J.74  U.  S. 
477,  43  L.  Ed.  1052,  19  Sup.  Ct.  734,  act  of  1896,  allowing  appeals  to 
District  Court,  means  the  United  States  Court  for  Indian  Territory. 

Courts  of  Indian  Territory,  unauthorised  to  sentence  to  bard  labor, 
may  not  act  where  such  is  possibly  the  consequence. 

Approved  in  United  States  v.  Eono,  4  Alaska,  620,  order  of  forfeiture 
of  bail  bond  set  aside  where  defendants,  indicted  for  violation  of  act 
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to  protect  fisheries  punishable  by  fine  or  imprisonment  at  hard  labor 
for  ninety  days,  appeared  by  attorney  and  not  in  person,  as  offense 
charged  is  misdemeanor  and  defendants  had  right  to  appear  by  attor- 
ney; Borino  v.  General  Registrars  of  Voters,  86  Conn.  627,  86  Atl.  598, 
under  provision  of  Constitution  declaring  forfeiture  of  privileges  of 
elector,  for  conviction  of  infamous  crime,  conviction  under  statute 
providing  for  punishment  of  person  obtaining  money  under  false  pre- 
tenses by  fine  of  five  hundred  dollars  or  imprisonment  for  three  years, 
or  both,  causes  forfeiture  of  privileges  of  elector,  although  fine  only 
is  imposed,  as  test  is  what  punishment  may  be  imposed;  In*  re  May- 
field,  141  U.  S.  114,  35  L.  Ed.  637,  11  Sup.  Ct.  940,  member  of  Chero- 
kees  committing  adultery  is  punishable  only  in  court  of  the  Nation; 
Stokes  v.  United  States,  60  Fed.  598,  9  C.  C.  A.  152,  test  of  whether 
crime  is  infamous  is  whether  court  may  award  an  infamous  punishment. 

Criminal  sentence  for  six  months  and  one  year  for  two  crimes  may  not 
be  to  penitentiary;  only  permissible  If  semtence  more  than  one  year. 

Approved  in  Weems  v.  United  States,  217  U.  S.  382,  19  Ann.  Gas.  705, 
54  L.  Ed.  804,  30  Sup.  Ct.  544,  declaring  section  56  of  Penal  Code  of 
Philippine  Islands  and  sentence  pronounced  thereunder  void  as  violat- 
ing provision  of  Bill  of  Rights  of  act  of  1902  against  infliction  of  cruel 
or  unusual  punishments,  where  punishment  was  fine  of  four  thousand 
pesos,  and  cadena  temporal  with  accessories,  including  carrying  of 
chains,  deprivation  of  civil  rights  and  permanent  disqualification  to 
enjoy  political  rights;  United  States  v.  Thompson,  202  Fed.  347,  judg- 
ment in  criminal  case,  designating  different  and  consecutive  periods  of 
imprisonment  on  different  counts  of  indictment,  is  single  sentence  for 
aggregate  period;  The  Thrasher,  173  Fed.  262,  97  C.  C.  A.  424,  Rev. 
Stats.,  §  4596,  as  amended,  providing  punishment  of  seaman  for  willful 
disobedience  by  placing  in  irons  at  option  of  master,  does  not  deprive 
master  of  authority  to  impose  milder  punishment;  Sorenson  v.  United 
States,  168  Fed.  788,  94  C.  C.  A.  181,.  sentence  under  Rev.  Stats.,  §  5475, 
for  stealing  postoffice  property,  or  under  section  5478,  for  breaking  and 
entering  postoffice,  is  fatally  defective  unless  it  imposes  imprisonment 
"at  hard  labor,"  as  required  by  each  section;  United  States  v.  Braun 
&  Fitts,  158  Fed.  458,  provision  of  punishment  by  fine  or  imprisonment, 
or  both,  for  violation  of  act  of  Congress  regulating  sale  of  oleomargarine 
is  not  applicable  to  corporation,  since  court  is  bound  to  include  impris- 
onment as  part  of  punishment;  United  States  v.  Peeke,  153  Fed.  168, 
12  I*.  R.  A.  (N.  8.)  314,  82  C.  C.  A.  340,  where  defendant  has  been  con- 
victed on  different  counts  of  indictment  charging  separate  offenses, 
court  may  impose  separate  and  cumulative  sentences,  but  single  sen- 
tence for  longer  time  than  authorized  by  statute  is  void  as  to  excess; 
Francis  v.  United  States,  152  Fed.  157,  81  C.  C.  A.  407,  where  accused 
XV— 4 
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was  sentenced  to  one  year  only  on  one  count  of  indictment,  court  had  no 
power  to  direct  that  sentence  be  served  in  penitentiary;  In  re  Langan, 
123  Fed.  134,  holding  word  " imprisonment"  as  used  in  sixth  article 
of  war  (U.  S.  Comp.  Stats.  1901,  p.  956),  included  hard  labor;  In  re 
Welty,  123  Fed.  123,  holding  sentence  of  defendant  convicted  of  crime 
is  only  void  as  to  excess;  Haynes  v.  United  States,  101  Fed.  820,  42 
C.  C.  A.  34,  holding  *  defendant  convicted,  under  statute  prescribing 
punishment  by  "imprisonment,"  cannot  be  sentenced  to  hard  labor; 
People  v.  Murphy,  185  111.  626,  57  N.  E.  822,  holding  person  convicted 
of  conspiracy,  under  section  46,  Crim.  Code  111.,  was  properly  sentenced 
under  section  498,  Crim.  Code,  Hurd's  Stats.  1895,  providing  that  court 
shall  not  fix  limit  of  sentence;  Schaumloeffel  v.  State,  102  Md.  472,  62 
Atl.  804,  offense  of  obtaining  money  by  false  pretenses  is  misdemeanor 
and  not  within  Code  Pub.  Gen.  Laws,  art.  57,  §  11 ;  Garitee  v.  Bond, 
102  Md.  383,  111  Am.  St.  Rep.  388.  62  Atl.  632,  one  convicted  of  making 
overcharge  for  prosecuting  pension  claim  in  violation  of  U.  S.  Comp. 
Stats.  1901,  p.  3231,  is  not  disqualified  from  acting  as  executor;  In  re 
Bonner,  151  U.  S.  255,  38  L.  Ed.  151,  14  Sup.  Ct.  325,  discharging 
Federal  prisoner  sent  to  State  penitentiary  on  sentence  of  one  year 
and  a  fine;  In  re  Johnston,  46  Fed.  481,  and  In  re  Christian,  82  Fed. 
201,  202,  both  releasing  prisoner  on  simple  imprisonment  where  statute 
provides  for  hard  labor;  Harcnan  v.  United  States,  50  Fed.  922,  and 
Woodruff  v.  United  States,  58  Fed.  768,  both  holding  criminal  judg- 
ments not  conforming  strictly  to  statute  are  void ;  In  re  Bonner,  57  Fed. 
184,  185,  Indian  Territory  Court  cannot  sentence  to  State  penitentiary 
for  one  year ;  In  re  Pridgeon,  57  Fed.  201,  act  of  1888,  prohibiting  horse- 
stealing, does  not  warrant  imprisonment  at  hard  labor;  Howard  v. 
United  States,  75  Fed.  992,  84  L.  R.  A.  514,  21  C.  C.  A.  586,  cited  to 
illustrate  imposition  of  cumulative  sentences;  In  re  Harris,  68  Vt.  245, 
35  Atl.  55,  sentence  to  State  prison  is  void  where  statute  prescribes 
house  of  correction;  dissenting  opinion  in  Bindernagle  v.  State,  61 
N.  J.  L.  269,  41  Atl.  110,  majority  holding  unlawful  part  of  judgment 
only  is  annulled ;  Hovey  v.  Elliott,  145  N.  T.  143,  39  L.  R.  A.  463.  39 
N.  E.  845,  arguendo. 

Distinguished  in  Thompson  v.  United  States,  204  Fed.  974,  975,-  123 
C.  C.  A.  295,  where  accused  was  convicted  on  two  counts  of  violating 
White  Slave  Traffic  Act  and  was  sentenced  to  one  year's  imprisonment 
on  first  count  and  six  months'  on  second  count,  sentence  was  single 
sentence  for  eighteen  months,  and  court  was  authorized  to  require  con- 
finement in  penitentiary;  In  re  Taylor,  7  S.  D.  388,  58  Am.  St.  Rep.  849, 
45  L.  R.  A.  148.  64  N.  W.  255,  holding  excess  sentence  does  not  render 
valid  portion  void;  Ex  parte  Friday,  43  Fed.  917, 918, 919, 920, 921,  where 
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punishment  includes  hard  labor,  it  may  be  executed  at  State  peniten- 
tiary, though  not  for  more  than  a  year. 

What  is  an  infamous  •crime  requiring  presentment  by  grand  jury. 
Note,  17  L.  R.  A.  764. 

Habeas  corpus  lies  to  release  Federal  prisoner  sent  to  penitentiary  in 
irrrssB  of  court's  powers. 

Approved  in  Jamison  v.  Wimbish,  130  Fed.  361,  person  sentenced  by 
police  judge  for  petty  municipal  offense  to  term  at  hard  labor  on  local 
chain-gang  will  be  discharged  on  habeas  corpus;  McHenry  v.  State,  91 
Miss.  578,  16  L.  R.  A.  (N.  S.)  1062,  44  South.  834,  chairman  of  election 
commissioners  of  county  unable  to  comply  with  court's  order  to  file 
ballot-boxes,  because  of  their  destruction  with  which  he  had  nothing  to 
do,  could  not  be  adjudged  guilty  of  contempt;  dissenting  opinion  in 
Ex  parte  Ellerd,  71  Tex.  Cr.  294,  Ann.  Gas.  1916D,  361,  158  S.  W.  1150, 
majority  holding  that  judgment  imposing  fine  for  contempt  is  not  void 
except  as  to  excess,  and  applicant  will  not  be  released  on  habeas  corpus 
until  he  has  paid  fine  that  could  be  lawfully  imposed. 

Distinguished  in  Howard  v.  Moyer,  206  Fed.  557,  where  accused  was 
charged  in  different  counts  with  breaking  and  entering  postoffice,  and 
on  conviction  of  both  offenses  single  sentence  of  ten  years'  imprison- 
ment and  fine  of  two  thousand  dollars  was  assessed,  sentence,  though 
erroneous,  was  not  void,  and  accused  was  not  entitled  to  discharge  on 
habeas  corpus. 

Right  of  prisoner  who  has  received  excessive  sentence  to  be  dis- 
charged on  habeas  corpus  or  appeal.    Note,  7  Ann.  Gas.  146, 

Effect  of  excessive  sentence.    Note,  45  L.  R.  A.  138,  144. 

Federal  White  Slave  Act.    Note,  L.  R.  A.  1915A,  865. 

Miscellaneous.  Cited  in  Chadwick  v.  United  States,  141  Fed.  247, 
72  C.  C.  A.  343,  as  to  validity  of  cumulative  sentences. 

135  U.  8.  271-286,  34  L.  Bd.  112,  10  Sup.  Ct.  812,  UNITED  STATES  T. 
SANBORN. 

United  States  may  recover  excess  paid  to  special  agent,  but  with  inter- 
est only  from  filing  of  suit  where  delayed. 

Approved  in  United  States  v.  Mexican  International  R.  Co.,  154 
Fed.  520,  interest  is  recoverable  by  United  States  on  unpaid  duties  from 
date  of  demand  on  importer;  United  States  v.  Butler,  114  Fed.  583, 
holding  where  defendant  was  paymaster  in  army  and  pay-rolls  were 
made  up  by  clerk  and  paid  by  defendant,  and  clerk  secured  for  himself 
part  of  money  due  each  workman,  defendant  was  not  liable ;  Rio  Grande 
Co.  v.  Bloom,  14  Colo.  App.  191,  59  Pac.  419,  holding  to  maintain  suit 
on  claim  against  county  claim  must  be  first  presented  and  rejected  j 
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Jones  v.  Haines,  79  N.  Y.  Eq.  113,  80  Atl.  944,  where  beneficiary  entitled 
to  share  of  trust  estate  neglected  for  over  twenty-eight  years  to  bring 
action  to  enforce  payment  by  trust,  interest,  which  if  recoverable  would 
be  as  damages,  will  not  be  allowed;  State  v.  Howard,  83  Vt.  17,  74  Atl. 
396,  holding  State  is  not  bound  by  auditor's  allowance  of  claim  for 
expenses  of  railroad  commissioner  resulting  from  fraudulent  conceal- 
ment of  claimant ;  Redfield  v.  Bartels,  139  U.  S.  702,  35  L.  Ed.  313,  11 
Sup.  Ct.  686,  allowing  interest  on  recovery  of  duties  illegally  exacted 
from  time  of  suit  only;  Nashua  etc.  R.  R.  Corp.  v.  Boston  etc.  R.  R. 
Corp.,  61  Fed.  250,  252,  9  C.  C.  A.  468,  suit  remanded  for  taking  ac- 
count, interest  allowed  from  filing  bill;  Jourolmon  v.  Ewing,  80  Fed. 
608,  interest  not  being  stipulated  for  is  allowed  or  denied  according  to 
the  equities. 

Distinguished  in  United  States  v.  United  States  Fidelity  etc.  Co.,  236 
U.  S.  528,  59  L.  Ed.  704,  35  Sup.  Ct.  298,  delay  on  part  of  government  in 
pressing  its  claim  against  contractor  accepting  partial  payments  with 
knowledge  that  he  was  not  entitled  thereto,  does  not  amount  to  waiver  of 
interest;  Southern  Pac.  Ry.  Co.  v.  United  States,  186  Fed.  743,  108 
C.  C.  A.  607,  on  recovery  by  United  States  against  railroad  under  act 
of  1896,  for  land  erroneously  patented  to  it,  allowance  of  interest  from 
date  of  act  was  not  erroneous  where  defendant  received  price  of  land 
from  purchasers  prior  to  that  time. 

Government  may  recover  costs,  including  necessary  expenses  of  wit- 
ness, though  in  its  employ. 

Approved  in  Missouri  v.  Illinois,  202  U.  S.  599,  50  L.  Ed.  1161, 
26  Sup.  Ct.  713,  costs  allowed  to  defendants  on  dismissal  by  Supreme 
Court  of  bill  filed  on  behalf  of  Missouri  against  Illinois  and  Sanitary 
District  of  Chicago;  Pine  River  Logging  etc.  Co.  v.  United  States,  186 
U.  S.  296,  46  L.  Ed.  1172,  22  Sup.  Ct.  927,  holding  fees  for  transcript 
of  record  used  on  appeal  to  Circuit  Court  of  Appeals  are  not  taxable 
costs  either  under  Rev.  Stats.,  §  983,  or  Rule  31  of  Circuit  Court  of  Ap- 
peals; United  States  v.  Southern  Pac.  Co.,  172  Fed.  912,  where  United 
States  is  prevailing  party  in  Federal  court,  it  is  entitled  to  tax  as  costs 
necessary  expenses  of  salaried  employee  attending  as  witness  for  gov- 
ernment, regardless  of  distance  traveled  by  him;  United  States  v. 
National  Surety  Co.,  168  Fed.  315,  when  United  States  recovers  judg- 
ment, it  is  entitled  to  have  included  therein  as  costs  necessary  expenses 
of  military  officers  acting  as  witnesses  in  lieu  of  mileage  and  per  .diem,, 
regardless  of  distance  traveled;  United  States  v.  Southern  Pac.  R.  R. 
Co.,  56  Fed.  866,  allowing  costs  in  lower  court  in  favor  of  United  States. ' 

Distinguished  in  Rice  v.  Ashland  Co.,  114  Wis.  137,  89  N.  W.  911, 
holding  where  county  clerk  is  authorized  to  sell  land  on  certain  con- 
ditions and  he  sells  for  less  than  amount  authorized,  and  money  was- 
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placed  in  county  treasury,  county  was  not  liable  for  interest  until 
demand  by  purchaser. 

135  U.  S.  286-303,  34  L.  Ed.  155,  10  Sup.  Ct.  766,  IEON  ETC.  MIN.  00.  ▼. 


Land  officers9  rulings  In  questions  of  fact  are  decisive  where  no  prior 
patent. 

Approved  in  Northern  Pac.  Ry.  Co.  v.  United  States,  176  Fed.  709, 
101  C.  C.  A.  117,  under  act  creating  national  park  and  authorizing 
selection  of  nonmineral  public  lands  as  lieu  lands  for  land  reconveyed, 
railroad  was  not  authorized  to  select  valuable  coal  lands,  because  at 
time  of  their  survey  several  years  before,  they  were  classified  as  non- 
mineral;  Heckman  v.  Mumford,  4  Alaska,  305,  under  power  to  dispose 
of  public  domain,  Department  of  Interior  has  sole  jurisdiction  to  deter- 
mine mineral  or  nonmineral  character  of  lands;  Nome-Sinook  Co.  v. 
Simpson,  1  Alaska,  583,  municipal  corporation  may  intervene  in  suit 
against  adverse  claimant  by  applicant  for  patent,  and  protect  its  prop- 
erty within  limits  of  mining  location;  Sage  v.  Rudnick,  91  Minn.  334, 
100  N.  W.  108,  after  title  to  lands  passed  from  government  Interior 
Department  has  no  jurisdiction  to  hear  controversies  between  indi- 
viduals, and  pendency  of  controversy  there  did  not  suspend  running  of 
statute  of  limitations  in  favor  of  adverse  claim;  McCarter  v.  Sooy 
Oyster  Co.,  78  N.  J.  L.  403,  75  Atl.  215,  in  ejectment  by  State  to  recover 
tide-lands,  evidence  that  grant  of  defendant  from  riparian  commission 
is  invalid  because  lands  are  natural  oyster-beds,  within  act  prohibiting 
grant  of  tide-lands  containing  natural  oyster-beds,  is  inadmissible;  Lily 
Min.  Co.  v.  Kellogg,  27  Utah,  114,  74  Pac.  519,  where  no  claim  adverse 
to  mining  claim  sought  to  be  patented  under  Rev.  Stats.  U.  S.,  §  2325, 
is  filed,  it  will  be  conclusively  presumed  that  applicant  is  entitled  to 
patent;  Wright  v.  Hartville,  13  Wyo.  508,  81  Pac.  651,  under  Rev. 
Stats.  U.  S.,  §  2326,  relating  to  adverse  mining  claims,  question  whether 
land  is  mineral  or  nonmineral  is  for  Land  Department,  and  court  has 
no  jurisdiction  between  mining  claimant  and  town-site  claimant;  North- 
ern Pac.  R.  R.  Co.  v.  Cannon,  54  Fed.  259,  4  C.  C.  A.  303,  patent  cannot 
be  impeached  for  fraud,  except  by  suit  in  equity;  Chism  v.  Price,  54 
Ark.  272,  15  S.  W.  1034,  approval  of  list  of  selected  lands  leaves  open 
question  as  to  prior  grant;  Northern  Pac.  R.  R.  Co.  v.  Barnes,  2  N.  D. 
373,  51  N.  W.  406,  error  of  secretary  does  not  divest  title  acquired  by 
grant  on  filing  map  of  definite  location. 

Distinguished  in  Northern  Pac.  R.  R.  Co.  v.  McCormick,  72  Fed. 
738,  19  C.  C.  A.  165,  whether  land  included  in  patent  was  part  of  public 
domain  is  an  open  question;  dissenting  opinion  in  McCarter  v.  Sooy 
Oyster  Co.,  78  N.  J.  L.  421,  75  Atl.  222,  majority  holding  evidence  inad- 
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missible  to  show  grant  of  tide-lands  by  riparian  commission  was  invalid 
because  lands  were  natural  oyster-beds. 

In  case  of  conflicting  patents,  extrinsic  facts  may  be  Judicially  shown 
to  determine  superiority. 

Approved  in  Cosmos  Exploration  Co.  v.  Qray  Eagle  Oil  Co.,  104  Fed. 
44,  holding  claimant  of  land  who  entered  under  30  Stat.  36,  in  lieu  of 
land  within  forest  reserve  stating  it  was  free  from  mining,  will  not  be 
granted  relief  against  claimant  in  possession  under  oil  location  who  had 
done  assessment  work;  Northern  Pac.  R.  R.  Co.  v.  Wright,  51  Fed.  71, 
land  commissioners  need  not  determine  on  mineral  character  of  land, 
where  such  are  reserved,  before  it  can  be  judicially  passed  upon;  Last 
Chance  Min.  Co.  v.  Tyler  Min.  Co.,  61  Fed.  567,  9  C.  C.  A.  613,  priority 
of  location  may  be  shown  by  extrinsic  evidence  where  patent  is  silent; 
Bennett  v.  Harkrader,  158  U.  S.  447,  39  L.  Ed.  1048,  15  Sup.  Ct.  866, 
arguendo. 

Patents   for  mineral  lands,  what   included   therein — Extralateral 
rights.    Note,  58  Am.  St.  Rep.  280. 

Government  cannot  defeat  its  patent  by  a  second.    Department  can 
only  Impeach  It  In  equity. 

Approved  in  Shoshone  Min.  Co.  v.  Rutter,  177  U.  S.  513,  44  L.  Ed. 
867,  20  Sup.  Ct.  729,  holding  suit  brought  in  support  of  adverse  claim  to 
mine,  under  U.  S.  Rev.  Stats.,  §§  2325,  2326,  is  not  triable  in  Federal 
^ court  unless  construction  of  mining  law  is  involved;  Cosmos  Explora- 
tion Co.  v.  Gray  Eagle  Oil  Co.,  112  Fed.  12,  61  L.  R.  A.  230,  50  C.  C.  A. 
79,  holding  public  lands  are  "vacant  and  open  to  settlement/'  and 
subject  to  selection  in  lieu  of  relinquished  forest  reserve  lands  covered 
by  patent  under  30  Stat.  36,  when  they  are  unoccupied  by  others  and 
are.  nonmineral ;  Lightner  Min.  Co.  v.  Superior  Court,  14  Cal.  App.  §48, 
112  Pac.  912,  denying  writ  of  prohibition  to  restrain  Superior  Court  and 
judge  thereof  from  proceeding  in  action  for  damages  for  encroach- 
ment on  plaintiffs  mining  claim,  where  defendant  alleged  title  and 
that  contest  was  pending  before  Land  Department  involving  title,  as 
defendant  had  adequate  remedy  at  law  by  appeal  from  judgment  of 
Superior  Court;  McCormick  Harvesting  Co.  v.  Aultman,  169  U.  S.  609, 
42  L.  Ed.  876,  18  Sup.  Ct.  444,  applying  rule  to  patent  for  inventions; 
Miller  v.  Donahue,  96  Wis.  507,  71  N.  W.  903,  Land  Department  can- 
not cancel  patent  as  against  purchaser  at  tax  sale;  dissenting  opinion 
in  Iron  Silver  Min.  Co.  v.  Mike  &  Starr  Gold  etc.  Min.  Co.,  143  U.  6. 
416,  36  L.  Ed.  208,  12  Sup.  Ct.  550,  majority  disallowing  recovery  in 
ejectment  by  placer  patentee. 

Distinguished  in  Michigan  Land  etc.  Co.  v.  Rust,  168  U.  S.  593,  42 
L.  Ed.  592,  18  Sup.  Ct.  209,  after  survey  indicating  lands  as  swamp, 
land  office  may-  order  a  resurvey  before  issuing  patent. 


65  IRON  ETC.  MIN.  CO.  v.  CAMPBELL.    135  TJ.  S.  286-303 

Known  lode  li  excepted  from  placer  claim.    Question  of  knowledge  is 
not  concluded  by  lode  patent  thereafter. 

Approved  in  Clark  Montana  Realty  Co.  v.  Ferguson,  218  Fed.  965,  on 
issue  as  to  whether  lode  within  limits  of  prior  placer  patent  was  known 
to  exist,  and  therefore  excluded,  evidence  of  annual  labor  performed  by 
defendants  on  lode  claim  and  their  good  faith  is  immaterial;  Mason  v. 
Washington-Butte  Mining  Co.,  214  Fed.  36,  130  C.  C.  A.  426,  in  action 
to  quiet  title  to  placer  claim,  evidence  was  not  sufficient  to  show  dis- 
covery of  lode  before  application  for  patent  to  placer  claim;  Duffield 
v.  San  Francisco  Chemical  Co.,  205  Fed.  483,  123  C.  C.  A.  548,  deposit 
of  calcium  phosphate  lying  in  veins  between  solid  walls  of  limestone, 
is  vein  or  lode,  and  subject  to  entry  only  as  lode  claim;  San  Francisco 
Chemical  Co.  v.  Duffield,  201  Fed.  834,  120  C.  C.  A.  160,  ground  con- 
taining bed  of  calcium  phosphate  lying  in  horizontal  veins,  firmly  fixed  in 
mass  of  mountain  between  strata  of  limestone,  chert  and  shale,  is  sub- 
ject to  location  as  lode  or  vein,  and  not  as  placer  location;  Brownfield 
v.  Bier,  15  Mont.  410,  39  Pac.  463,  to  fall  within  rule,  existence  of 
veins  must  be  clearly  ascertained ;  dissenting  opinion  in  South  End 
Min.  Co.  v.  Tinney,  22  Nev.  63,  35  Pac.  105,  majority  holding  patent 
obtained  by  fraud;  Horsky  v.  Moran,  21  Mont.  349,  351,  53  Pac.  1065, 
1066,  arguendo.  , 

Lodes  or  veins  within  placer  claims.    Note,  50  L.  ft.  A.  293,  294, 
295. 

Revised  Statutes,  sections  2925  and  2326,  for  contest  on  application  for 
patent,  do  not  apply  to  one  already  having  patent. 

Approved  in  Uinta  Tunnel  Min.  etc.  Co.  v.  Creede  etc.  Min.  &  Mill. 
Co.,  119  Fed.  168,  170,  57  C.  C.  A.  200,  holding  claimant  of  tunnel  site 
located  across  lode  claim  is  not  required  by  sections  2325,  2326,  Rev. 
Stats.,  to  file  adverse  claim  when  application  for  patents  on  lode 
claims  are  made  to  protect  his  interests  in  cases  in  which  his  interest 
in  lode  is  uncertain;  Behrends  v.  Goldsteen,  1  Alaska,  520,  owner  of 
town  lot  within  exterior  limits  of  mining  claim  in  Alaska,  unpatented, 
cannot  adverse  an  application  for  patent  under  Rev.  Stats.,  §§  2325, 
2326,  and  cannot  maintain  action  in  support  of  such  adverse;  Black- 
burn v.  Portland  etc.  Min.  Co.,  175  U.  S.  582,  44  L.  Ed.  281,  20  Sup.  Ct. 
226,  contest  may  be  tried  in  State  court  and  judgment  is  not  reviewable 
by  United  States  Supreme  Court;  Enterprise  Min.  Co.  v.  Rico-Aspen 
etc.  Min.  Co.,  66  Fed.  210, 13  C.  C.  A.  390,  section  not  applied  to  claimants 
of  unknown  blind  lode  where  claim  of  locators  from  surface  is  parallel 
to  tunnel. 

Distinguished  in  Young  v.  Goldsteen,  97  Fed.  305,  holding,  under  act 
of  Congress  of  May  17,  1884,  providing  for  protecting  titles  to  land 
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in  Alaska,  all  persons  in  peaceable  possession  on  date  of  aet  are  guar- 
anteed right  to  acquire  title  thereto. 

Miscellaneous.  Cited  in  Campbell  v.  Iron  etc.  Min.  Co.,  56  Fed.  134, 
same  case  on  subsequent  trial. 

135  U.  a  304-300,  34  L.  Ed.  208,  10  Sup.  Ot.  823,  SOCKETS  FONCIERB 
ETC.  DE  ETAT8  UNI8  V.  MILLIKEN. 

Corporations  In  Texas  may  be  served  through  local  representative  In 
county  where  suit  brought. 

Approved  in  Johanson  v.  Alaska  Treadwell  Gold  Mining  Co.,  225 
Fed.  271,  holding  corporation  was  not  doing  business  within  State,  and 
service  of  summons  upon  purchasing  agent  would  give  court  jurisdic- 
tion; Geo.  Wm.  Bentley  Co.  v.  Chivers  &  Sons,  215  Fed.  962,  where 
foreign  corporation  sent  managing  agent  to  cancel  complainant's  ex- 
clusive contract  of  agency  to  sell  goods  in  United  States,  service  of 
subpoena  on  him  in  suit  by  complainant  to  restrain  defendant  from 
canceling  contract  was  sufficient  to  confer  jurisdiction;  United  States 
v.  Bedouin  S.  S.  Co.,  167  Fed.  866,  service  made  upon  parties  repre- 
senting owner  of  vessel  in  her  chartering  to  government  and  in  prose- 
cution of  claim  against  it  was  sufficient;  Groel  v.  United  Elec.  Co.,  69 
N.  J.  Eq.  412,  60  Atl.  828,  under  Pub.  Laws  1896,  p.  307,  N.  J.,  providing 
that  foreign  corporations  shall  designate  agent  upon  whom  service  may 
be  made,  chancery  could  enforce  its  jurisdiction  upon  service  made  on 
such  agent  whether  corporation  was  engaged  in  business  or  not;  White- 
hurst  v.  Kerr,  153  N.  C.  79,  68  S.  E.  914,  service  of  process  on  book- 
keeper, who  was  only  financial  agent  in  State,  of  foreign  corporation 
engaged  in  bridge-building  was  sufficient;  In  re  Hohorst,  150  U.  S.  663, 
37  L.  Ed.  1215,  14  Sup.  Ct.  225,  allowing  service  of  foreign  corporation 
on  its  financial  agent  under  act  of  1887;  Westinghouse  Air-brake  Co. 
v.  Great  Northern  Ry.  Co.,  88  Fed.  261,  31  C.  C.  A.  525,  allowing  service 
on  secretary. 

Who  may  be  served  with  process  in  suit  against  foreign  corpora- 
tion.   Note,  23  L.  E.  A.  498. 

Service  of  process  constituting  due  process  of  law.    Note,  50  L.  ft 
A.  589,  590. 

Attachment  affidavit  as  to  nonresfdence  held  sufficient. 

Approved  in  Johnson  v.  Emery,  31  Utah,  136,  11  Ann.  Cat.  23,  86 
Pac.  872,  where  goods  purchased  by  plaintiff  under  sale  fraudulent  as 
to  vendor's  creditors  were  mixed  with  other  goods,  and  plaintiff  took 
no  steps  to  separate  goods,  but  demanded  return  of  all  property,  officer 
properly  executed  writ  on  property  as  whole. 

Distinguished  in  Davisson  v.  Smith,  60  W.  Va.  423,  55  S.  E.  470, 
delay  for  three  years  after  payment  of  debt  and  interest  in  suing  to 
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set  aside  conveyance,  sole  consideration  of  which  is  usurious  interest, 
does  not  bar  relief. 

Effect  on  affidavit  for  attachment  of  statement  of  grounds  in  alter- 
native or  disjunctive.    Note,  11  Ann.  Oas.  28.  / 

Two  yean'  delay  In  suit  to  set  aside  judgment  Is  fatal  laches. 
Approved  in  In  re  International  Mineral  Co.,  222  Fed.  427,  affirming 
order  of  referee  denying  application  of  attorneys  for  payment  to  them 
of  money  in  possession  of  trustee  of  bankrupt  corporation,  for  laches 
in  failing  to  assert  claim  for  three  years;  Jackson  v.  Jackson,  175  Fed. 
719,  99  C.  C.  A.  286,  complainant  claiming  equitable  interest  in  coal 
lands,  but  taking  no  steps  to  assert  such  interest  for  more  than  three 
years  and  until  grantees  had  made  large  expenditures  increasing  value 
of  lands,  was  barred  by  laches  from  maintaining  suit  to  recover  such 
interest;  Steinbeck  v.  Bon  Homme  Min.  Co.,  152  Fed.  345,  81  C.  C.  A. 
441,  six  years'  delay  in  commencing  suit  after  discovery  by  principal 
of  tax  title  in  agent  to  mining  property,  enhanced  in  value  by  labor 
and  expenditures  of  agent,  estops  principal  from  maintaining  suit; 
Calivada  Colonization  Co.  v.  Hays,  119  Fed.  209,  holding  suit  by  cor- 
poration or  for  cancellation  of  stock  on  ground  that  issuance  was  un- 
authorized cannot  be  maintained  after  lapse  of  six  years  from  time 
of  issuance;  Cole  v.  Birmingham  Union  Ry.  Co.,  143  Ala.  435,  39 
South.  405,  suit  by  stockholder  to  set  aside  sale  of  corporation  prop- 
erty to  another  company  on  ground  that  it  was  ultra  vires,  commenced 
ten  years  after  sale,  is  barred  by  laches ;  Patterson  v.  Hewitt,  11  N.  M. 
33,  56  L.  R.  A.  658,  66  Pac.  562,  holding  eight  years'  delay  barred 
claim  to  declare  trust  in  mining  locations;  Boone  Co.  v.  Burlington  etc. 
R.  R.  Co.,  139  U.  S.  693,  35  L.  Ed.  323,  11  Sup.  Ct.  690,  holding  laches 
bars  suit  to  set  aside  decree;  Galliher  v.  Cadwell,  145  U.  S.  373,  36 
L.  Ed.  740,  12  Sup.  Ct.  875,  laches  grows  out  of  inequity  rather  than 
mere  lapse  of  time;  Richardson  v.  Walton,  49  Fed.  896,  three  years' 
delay  to  rescind  settlement  is  fatal;  Lemoine  v.  Dunklin  County,  51 
Fed.  492,  2  C.  C.  A.  343,  delay  of  twenty-two  years  after  repudiation 
of  trust  bars  suit;  Jones  v.  Perkins,  76  Fed.  84,  it  need  not  be  shown 
defendant  was  injured  by  delay. 

Corporation  liquidating  In  France,  where  organized,  is  mot  relieved 
from  suit  and  execution  thereon  in  Texas. 

Approved  in  Cone  v.  Tuscaloosa  Mfg.  Co.,  76  Fed.  891,  general  as- 
signment for  creditors  before  suit,  service  is  not  set  aside. 

Jurisdiction  of  foreign  corporations.    Note,  85  Am.  St.  Rep.  910. 

Term     "corporation"     as     including    foreign     corporation.    Note, 

Ann.  Cas.  1915D,  569. 
Right  to  issue  attachment  against  foreign  corporation  on  ground 

of  nonresidence.    Note,  Ann.  Cas.  1916E,  363. 
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135  U.  8.  309-314,  34  L.  EcL  210,  10  Sup.  Ot.  831,  WTLLAED  r.  WOOD. 

Mortgagee  may,  in  New  York,  sue  mortgagor's  grantee  assuming  the 
debt,  in  law  or  equity. 

Approved  in  New  York  Security  etc.  Co.  v.  Louisville  etc.  R.  R.  Co., 
97  Fed.  232,  holding  where  certain  railroad  companies  consolidated 
agreeing  to  issue  bonds  to  take  up  bonds  of  constituent  companies,  the 
agreement  could  not  be  enforced  by  individual  holders  after  waiting 
nine  years  and  companies  had  become  insolvent;  Johns  v.  Wilson,  6 
Ariz.  131,  53  Pac.  585,  mortgagee  may  join  grantee  of  mortgaged  prem- 
ises who  has  assumed  payment  of  debt  in  foreclosure  proceeding  and 
recover  deficiency  judgment  against  him;  Eastman  Land  etc.  Co.  v. 
Long-Bell  Lumber  Co.,  30  Okl.  560,  120  Pac.  279,  promise  made  to  con- 
tractor by  owner  to  pay  to  materialman  debt  he  owes  to  contractor 
who  has  furnished  lumber  to  contractor  cannot  be  enforced  by 
materialman,  unless  promise  is  based  upon  some  present  consideration; 
Ward  v.  De  Oca,  120  Cal.  105,  52  Pac.  131,  disallowing  recovery  of  de- 
ficiency against  grantee  under  facts  herein. 

Third  party's  right  to  sue  on  contract  for  his  benefit.    Note,  25 
L.  R.  A.  273,  277. 

Mortgagee's1  remedy  against  mortgagor's  grantee  assuming  debt  is 
governed  by  lex  fort 

Approved  in  Johns  v.  Wilson,  180  U.  S.  447,  448,  45  L.  Ed.  617,  21 
Sup.  Ct.  448,  holding  grantee  who  assumes  payment  of  mortgage  is 
personally  liable  for  deficiency;  Gibson  v.  Bellingham  Ry.  Co.,  213  Fed. 
491,  Superior  Court  of  Washington  is  court  of  competent  jurisdiction 
to  entertain  action  under  Federal  Employers'  Liability  Act,  although 
unanimous  verdict  of  twelve  men  is  not  required  by  State  law;  Fish 
v.  First  Nat.  Bank,  150  Fed.  527,  80  C.  C.  A.  266,  where  one  partner 
gave  note  for  partnership  benefit,  upon  dissolution  of  partnership  and 
assumption  of  liabilities  by  other  parties  he  was  liable  for  the  note; 
Bort  v.  McCutchen,  147  Fed.  630,  where  banker  as  depositary  agreed 
to  pay  officer  of  society  its  funds  but  not  on  his  own  order,  and  upon 
death  of  banker,  plaintiff  ceasing  to  be  officer  made  demand  for  fund, 
plaintiff,  as  an  individual,  was  not  liable;  Barker  v.  Pullman's  Palace 
Car  Co.,  124  Fed.  566,  holding  where  two  corporations  entered  into 
contract  that  purchaser  would  pay  all  indebtedness  against  seller,  the 
contract  could  be  enforced  by  creditor;  Central  Electric  Co.  v.  Sprague 
Electric  Co.,  120  Fed.  926,  57  C.  C.  A.  197,  holding  remedy  to  enforce 
contract  for  payment  of  obligation  of  third  person  in  Federal  court 
depends  on  law  of  forum;  Hudson  v.  Wood,  119  Fed.  769,  holding  Rev. 
Stats.,  §  916,  which  provides  that  State  procedure  shall  be  adopted  in 
enforcing  executions  in  Federal  courts,  does  not  include  independent 
actions  which  might  be  prosecuted  in  State  courts;  Goodyear  Shoe 
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Machinery  Co.  v.  Dancel,  119  Fed.  695,  56  C.  C.  A.  300,  holding  assump- 
tion of  obligation  of  contract  by  assignee  does  not  make  him  a  party  to 
the  contract  so  that  he  may  be  sued  in  law  by  other  party;  Adams  v. 
Shirk,  105  Fed.  663,  44  C.  C.  A.  653,  holding  where  local  practice  per- 
mits lessor  to  sue  an  assignee  of  lessee  for  rent  upon  contract  of  as- 
sumption in  assignment,  such  practice  will  be  followed  in  Federal 
court;  Willard  v.  Wood,  1  App.  D.  C.  56,  57,  59,  assumption  by  grantee 
to  pay  pre-existing  mortgage  on  land,  contained  in  deed  signed  but 
not  sealed,  cannot  be  deemed  to  be  specialty  in  this  forum,  £0  as  to 
avoid  operation  of  statute  of  limitations;  Clark  v.  Eltinge,  38  Wash. 
383,  107  Am.  St.  Rep.  858,  80  Pac.  559,  in  action  against  husband  and 
wife  to  recover  balance  due  on  mortgage  incurred  while  they  were  non- 
residents, wife's  liability  depends  on  law  of  State  of  residence  at  time 
debt  incurred;  Union  Life  Ins.  Co.  v.  Hanford,  143  U.  S.  190,  86  L.  Ed. 
120,  12  Sup.  Ct.  438,  in  Illinois  grantee  assuming  payment  may  be  sued 
at  law;  Constable  v.  National  Steamship  Co.,  154  U.  S.  73,  38  L.  Ed. 
914,  14  Sup.  Ct.  1071  (see  dissenting  opinion  in  154  U.  S.  98,  38  L.  Ed. 
923,  14  Sup.  Ct.  1081),  it  is  not  universal  rule  that  party  may  sue  on 
contract  made  for  his  benefit;  Episcopal  City  Mission  v.  Brown,  158, 
U.  S.  227,  39  L.  Ed.  961,  15  Sup.  Ct.  835,  assignee  takes  subject  to  all 
rights  of  setoff;  Willard  v.  Wood,  164  U.  S.  519,  41  L.  Ed.  538,  17  Sup. 
Ct.  179,  grantee  assuming  mortgage  is  subject  to  limitations  prescribed 
for  simple  contract;  Thomas  v.  American  etc.  Mortgage  Co.,  47  Fed. 
554,  555,  12  L.  B.  A.  686,  summary  proceedings  by  State  statute  to 
have  judgment  on  note  declared  prior  lien  not  followed  in  Federal 
court;  North  Alabama  Development  Co.  v.  Orman,  55  Fed.  20,  5 
C.  C.  A.  22,  jurisdiction  of  Circuit  Court  cannot  be  enlarged  or  modi- 
fied by  stipulation;  Green  v.  Turner,  80  Fed.  42,  and  Green  v.  Turner, 
86  Fed.  838,  30  C.  C.  A.  427,  both  sustaining  suit  in  equity  against 
grantee  of  mortgagor;  Underwood  v.  Patrick,  94  Fed.  472,  36  C.  C.  A. 
330,  plea  of  statute  of  limitations  is  governed  by  lex  fori;  dissenting 
opinion  in  McKay  v.  Ward,  20  Utah,  185,  57  Pac.  1034,  majority  hold- 
ing grantee  liable  for  deficiency;  Badger  etc.  Min.  Co.  v.  Drake,  88 
Ted.  53,  De  Grauw  v.  Mechan,  48  N.  J.  Eq.  224,  21  Atl.  194,  and 
Eckington  etc.  R.  Co.  v.  McDevitt,  191  U.  S.  115,  48  L.  Ed.  116,  24  Sup/ 
Ct.  36,  all  arguendo. 

Distinguished  in  Gibson  v.  Victor  Talking  Mach.  Co.,  232  Fed.  229,  230, 
231,  action  at  law  may  be  maintained  in  Federal  court  by  party  to  con- 
tract against  person  assuming  obligations  of  other  party  thereto  under 
law  of  New  Jersey,  where  action  is  brought;  E.  E.  Taenzer  &  Co.  v. 
Chicago  R.  T.  &  P.  R.  Co.,  170  Fed.  247,  95  C.  C.  A.  436,  railroad  suc- 
ceeding to  road  and  property  of  another  and  continuing  to  carry  out 
contract  with  lumber  company,  thereby  adopted  contract,  and  is  liable 
for  breaches  thereof  in  action  at  law;  Gray  v.  Grand  Trunk  Western 
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Ry.  Co.,  156  Fed.  741,  742,  84  C.  C.  A.  302,  where  by  local  law  liability 
of  purchaser  of  property  from  receivership  is  direct,  not  merely  equi- 
table, for  payment  of  claim  against  property,  such  local  law  fixes 
nature  of  action  in  Federal  court,  and  action  at  law  may  be  main- 
tained against  purchaser  to  recover  for  personal  injury  for  which  prop- 
erty was  chargeable  in  hands  of  receiver;  Speir  v.  United  States,  31 
App.  D.  C.  482,  where  contractor's  bond  to  pay  for  material  and  labor 
used  in  erecting  building  for  soldiers'  home  runs  to  Commissioners  of 
home,  through  mistake,  instead  of  to  United  States,  such  mistake  will 
not  defeat  recovery  on  bond  by  persons  supplying  material  and  labor; 
McDonald  v.  Finseth,  32  N.  D.  407,  155  N.  W.  865,  grantee  of  mort- 
gaged premises  assuming  mortgage  will  be  held  liable  for  deficiency 
arising  on  foreclosure  and  sale,  though  grantor  is  not  personally  liable 
for  payment  of  mortgage;  Pittsburgh  etc.  R.  R.  Co.  v.  Keokuk  etc. 
Bridge  Co.,  68  Fed.  22,  15  C.  C.  A.  184,  irrespective  of  State  statute, 
remedy  may  be  had  in  Federal  court  in  equity  where  that  is  appro- 
priate; Central  Trust  Co.  v.  Berwind-White  Coal  Co.,  95  Fed.  393,  in 
New  York,  one  for  whose  benefit  contract  was  made  may  sue  in  his 
own  name. 

Liability  of  a  grantee  on  covenants  and  conditions  in  the  deed. 
Note,  126  Am.  St.  Rep.  349,  350,  353,  354,  378,  379. 

Acceptance  of  deed  poll  as  binding  grantee  as  covenantor.    Note, 
15  Ann.  Oas.  683. 

*        Law  governing  covenant  in  deed  or  mortgage  of  realty.    Note,  17 
L.  R.  A.  (N.  8.)  1097. 

Conflict  of  laws  as  to  contracts  relating  to  realty.    Note,  L.  R.  A. 
1916A,  1035,  1046,  1048. 

Supreme  Court  of  District  of  Columbia  cannot  give  equitable  relief  in 
law  action. 

Approved  in  Alexander  v.  Mortgage  Co.  of  Scotland,  47  Fed.  135, 
creditor  seeking  to  assert  superior  lien  must  proceed  in  equity,  irre- 
spective of  State  statute. 

A  case  stated,  while  waiving  curable  defects,  does  not  enable  law 
court  to  assume  equity  powers. 

Approved  in  Old  Colony  Trust  Co.  v.  Standard  Beet  Sugar  Co.,  150 
Fed.  679,  where  mortgage  provided  that  trustee  should  release  por- 
tions of  property  when  same  was  sold  and  apply  proceeds  to  payment 
of  debt  or  to  erection  of  buildings  on  land,  one  working  on  building 
subsequently  built  had  no  preference  over  mortgage  when  no  land  sold 
or  buildings  erected  under  said  provision;  Gamble  v.  Rural  Inde- 
pendent School  Dist.,  146  Fed.  119,  76  C.  C.  A.  539,  under  Iowa  statute 
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providing  that  upon  division  of  school  district  assets  and  liabilities  of 
old  district  shall  be  equitably  divided  between  the  new  districts,  suit 
by  bondholder  of  old  district  to  enforce  payment  by  new  districts  is 
within  equity  jurisdiction  of  Federal  court;  Quigley  v.  Spencer  Stone 
Co.,  143  Fed.  90,  74  C.  C.  A.  280,  where  complainant  had  contract  to 
furnish  stone  to  railroad  and  he  assigned  same  to  defendant,  who 
assigned  it  to  his  codefendant,  who  abandoned  it,  upon  allegation  of  in- 
solvency of  first  defendant  complainant  could  not  sue  both  defendants; 
Saltonstall  v.  Russell,  152  U.  S.  630,  38  L.  Ed.  577,  14  Sup.  734,  no  find- 
ings of  fact  necessary;  Burrows  v.  Niblack,  84  Fed.  113,  28  C.  C.  A.  130, 
only  point  considered  is  whether  facts  justify  judgment. 

135  U.  8.  315-318,  84  L  El  218,  10  Sup.  Ct.  758,  NORTHERN  PAC.  B.  B. 
CO.  v.  AUSTIN. 

Supreme  Court  cannot  review  State  action  allowing,  after  evidence  In, 
increase  in  damages  demanded  to  equal  amount  required  for  removal,  where 
removal  not  in  fact  asked. 

Approved  in  Groton  Bridge  &  Mfg.  Co.  v.  American  Bridge  Co.,  137 
Fed.  297,  where  defendant  filed  removal  petition  in  State  court  before r 
expiration  of  time  within  which  it  was  entitled  to  file  demurrer  or 
answer,  it  waa  in  time. 

Time  for  removal  la  not  Jurisdiction,  but  modal  and  formal,  and  may 
be  waived. 

Approved  in  Powers  v.  Chesapeake  etc.  By.  Co.,  169  U.  S.  98,  99,  42 
I*.  Ed.  675,  18  Sup.  Ct.  266  (affirming  65  Fed.  135),  allowing  removal 
on  discontinuance  against  one  defendant  who  prevented  it,  though  time 
for  removal  has  elapsed;  Barber  v.  Boston  etc.  R.  Co.,  145  Fed.  53, 
action  on  case  to  recover  two  thousand  dollars  for  negligence  not  re- 
movable although  actual  damages  alleged  to  be  greater;  Jones  v. 
Mosher,  107  Fed.  663,  46  C.  C.  A.  471,  holding  right  of  removal  which 
first  appears  in  amended  complaint  should  be  exercised  within  time 
allowed  to  answer,  when  time  is  prescribed  by  local  State  law;  Boat- 
men's Bank  v.  Fritzlen,  75  Kan.  491,  22  L.  B.  A.  (N.  8.)  1235,  89  Pac. 
919,  person  fraudulently  attempting  to  prevent  removal  is  estopped  to 
object  that  petition  for  removal  was  not  filed  in  time;  Broadway  Coal 
Mining  Co.  v.  Robinson,  150  Ky.  711,  150  S.  W.  1002,  in  action  for 
personal  injury  against  noncitizen  coal  company  and  two  of  its  em- 
ployees, acts  of  defendant  in  failing  to  renew  motion  for  removal 
amounted  to  waiver;  Murphy  v.  Stone  etc.  Engineering  Corporation, 
44  Mont.  149,  Ann.  Cas.  1913A,  1334,  119  Pac.  719,  in  suit  for  personal 
injury  against  nonresident  employer  and  resident  fellow-servant,  em- 
ployer did  not  waive  right  of  removal  by  stipulating  that  cause  should 
be  set  ten  days  later,  where  circumstances  warranted  defendant  in  as- 
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turning  it  would  be  compelled  to  submit  to  trial  in  that  court;  Golden  v. 
Northern  Pac.  Ry.  Co.,  39  Mont.  444,  446,  18  Ann.  Can.  886,  34  L.  R.  A. 
<H.  8.)  1154, 104  Pac.  552,  553,  holding  defendant,  in  action  for  tortious 
ejectment  from  train,  waived  right  of  removal  on  ground  of  diverse  citi- 
zenship by  not  filing  petition  until  second  day  of  trial;  Morgan's  etc 
8.  8.  Co.  t.  Street,  57  Tex.  Civ.  198, 122  S.  W.  272,  nonresident  defend- 
ant who,  on  dismissal  of  action  as  to  resident  defendant,  continued  trial 
and  took  his  chances  with  jury,  waived  right  of  removal  to  Federal 
court. 

Distinguished  in  Hqyt  v.  Ogden  Portland  Cement  Co.,  185  Fed.  898, 
holding  defendant  was  not  again  entitled  to  attack  service  of  process 
in  Federal  court  under  rule  that  matters,  which  should  have  been  set- 
tled in  State  court,  should  be  regarded  as  settled  upon  removal  to 
Federal  court;  Markey  v.  Chicago  etc.  Ry.  Co.,  171  Iowa,  261,  153 
N.  W.  1055,  where  petition  for  removal  in  action  for  personal  injury 
was  not  filed  until  thirteen  days  after  cause  for  removal  arose,  it  was 
not  too  late,  where  defendant  moved  as  soon  as  he  had  actual  notice  of 
his  right. 

Waiver  of  right  to  remove  cause  from  State  to  Federal  court. 
Note,  Ann.  Gas.  191SA,  1338. 

Time  and  manner  of  raising  and  deciding  questions  in  State  court 
to  obtain  review  in  Federal  Supreme  Court.  Note,  63  L.  R.  A. 
52. 

186  U.  8.  319-325,  34  L.  Ed.  214,  10  Sup.  Ot.  833,  EOTKB  v.  80HULTZ 
BELTING*  CO. 

Patent  with  same  means  for  same  result,  but  with  improvements,  In- 
fringes primary  Invention  In  same  field. 

Approved  in  Harmon  v.  Struthers,  57  Fed.  639,  and  McCormick 
Harvesting  Mach.  Co.  v.  Aultman  Co.,  69  Fed.  387,  16  C.  C.  A.  259, 
collecting  cases. 

Construction  of  specification  for  patent.    Note,  20  E.  B.  0.  336. 

Question  whether  invention  is  "pioneer  patent,"  and  as  to  its  infringe- 
ment, is  for  Jury. 

Approved  in  Transit  Development  Co.  v.  Cheatham  Electric  Switch- 
ing Device  Co.,  194  Fed.  966,  114  C.  C.  A.  599,  in  action  at  law  for 
infringement  of  patent,  questions,  whether  invention  is  of  primary 
character  and  patent  is  pioneer  patent,  are  for  jnry;  Heide  v.  Panou- 
lias,  188  Fed.  917,  110  C.  C.  A.  656,  in  action  to  recover  damages  for 
infringement  of  patent,  where  evidence  is  conflicting  on  questions  of 
invention  and  of  infringement,  questions  are  for  jury;  Coupe  v.  Rover, 
155  U.  S.  567,  579,  89  L.  Ed.  264,  268,  15  Sup.  Ct.  200,  205,  discussing 
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what  is  for  court  and  jury  in  patent  eases;  De  Loriea  v.  Whitney,  63 
Fed.  621,  11  C.  C.  A.  355,  holding  question  of  infringement  for  courts; 
Overweight  Elevator  Co.  v.  Improved  Order  Red  Men's  Hall  Assn.,  94 
Fed.  158,  161,  36  C.  C.  A.  125,  approving  withholding  question  of 
equivalents  from  jury,  though  there  is  expert  evidence. 

Miscellaneous.    Cited  in  Royer  v.  Shultz  Belting  Co.,  45  Fed.  51, 
same  case  on  retrial. 

136  U.  B.  826-342,  34  L.  Ed.  162,  10  Sup.  Ot.  825,  MANSFIELD  ▼.  EX- 
CELSIOR REFINING  OO. 

Federal  court  in  Illinois  follows  State  rule  as  to  new  trial  in  ejectment 


Approved  in  Dixie  Grain  Co.  v.  Quinn,  181  Ala.  217,  61  South.  889, 
allegation  of  bill,  in  suit  to  redeem  land  from  mortgage  foreclosure, 
that  mortgage  was  duly  recorded,  without  alleging  date  of  record,  is 
sufficient,  since  phrase  meant  it  was  recorded  within  time  allowed  by 
law. 

Summary  sale  of  distiller's  leasehold  premises  does  not  pass  owner's 
title,  notwithstanding  his  waiver. 

Approved  in  Blacklock  v.  United  States,  208  U.  S.  87,  88,  89,  52 
I*.  Ed.  401,  28  Sup.  Ct.  228,  lien  of  government  for  unpaid  revenue 
taxes  on  land  of  delinquent  was  prior  to  that  of  mortgagee  bringing 
this  action,  and  sale  of  land  by  distraint  proceedings  was  in  con- 
formity with  act  of  1866,  then  in  force,  and  vested  title  in  purchasers, 
subject  to  statutory  right  of  redemption;  United  States  v.  Curry,  201 
Fed.  373,  United  States  is  not  compelled  to  resort  to  sale  of  chattels 
and  personal  effects  of  delinquent  internal  revenue  taxpayer  before 
enforcing  lien  on  real  estate  and  leaseholds;  Union  Mut.  Life  Ins.  Co. 
▼.  Kirchoff,  149  111.  541,  36  N.  E.  1033,  where  owner  of  seized  property 
has  no  connection  with  distillers  no  title  passes;  Glenn  v.  Winstead, 
116  N.  C.  456,  21  S.  E.  394,  sale  of  premises  does  not  pass  title  against 
mortgage,  not  conniving  with  illicit  distillery. 

Effect  of  quitclaim  in  otherwise  perfect  record  title.    Note,  29 
L.  R.  A.  39. 

135  17.  S.  342-403,  34  L.  Ed.  168,  10  Sup.  Ot.  884,  YALE  LOOK  OO.  ▼. 
BERKSHIRE  NAT.  BANK. 

Claim  of  reissue,  sought  thirteen  days  after  original,  held  invalid  where 
abandoned  on  original. 

Approved  in  American  Automotoneer  Co.  v.  Porter,  232  Fed.  460, 
Weyland  reissue  patent  for  electric  motor-controller  regulator  is  valid; 
Specialty  Mach.  Co.  v.  Ashcroft  Mfg.  Co.,  205  Fed.  763,  Hazeltine  re- 
issue patent  for  machine  for  reseating  valves  is  void  for  absence  of 
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statutory  ground  for  reissue  mud  because  of  delay  in  applying  there- 
for; Moneyweignt  Scale  Co.  t.  Toledo  Computing  Scale  Co.,  187  Fed. 
830,  109  C.  C.  A.  586,  De  Velbiss  reissue  patent  for  computing  scale 
is  not  invalid  as  departing  from  original  invention;  Pfenninger  v. 
Heubner,  99  Fed.  443,  holding  where,  after  having  obtained  patent  on 
amended  application  and  after  having  seen  device  successfully  oper- 
ated by  defendant,  plaintiff  nineteen  months  later  applied  for  reissue 
which  covered  defendant's  device,  the  reissue  was  void;  Dobson  v. 
Lees,  137  U.  8.  265,  34  L.  Ed.  655,  11  Sop.  Ct.  73,  disallowing  inclu- 
sion in  reissue  of  what  was  intentionally  omitted;  Freeman  v.  Asmus, 
145  U.  S.  .239,  241,  36  L.  Ed.  690,  691,  12  Sup.  Ct.  943,  disallowing  en- 
largement in  reissue,  though  applied  for  less  than  year  from  original; 
Royer  v.  Coupe,  146  U.  S.  532,  36  L.  Ed.  1077,  13  Sup.  Ct.  169,  claim 
withdrawn,  patent  not  construed  to  include  it;  International  etc.  Lum- 
ber Co.  v.  Maurer,  44  Fed.  621,  question  may  be  presented  on  de- 
murrer; Peoria  Target  Co.  v.  Cleveland  Target  Co.,  47  Fed.  734,  736, 
holding  administrator  estopped  by  his  acquiescence  in  rejection;  Olm- 
sted  v.  Andrews,  77  Fed.  839,  23  C.  C.  A.  488,  acquiescence  in  rejection 
of  claim  estops  construction  of  patent  to  include  it. 

Distinguished  in  Reece  Button-Hole  Mach.  Co.  v.  Globe  Button-Hole 
Mach.  Co.,  61  Fed.  969,  10  C.  C.  A.  194,  rejection  and  amendment  of 
claim,  as  to  incidental  matter  and  not  as  to  novelty,  does  not  exclude 
liberal  interpretation. 

Right  to  make  impracticable  specification  good  by  amendment  or 
disclaimer.    Note,  20  E.  R.  C.  794. 

Miscellaneous.  Cited  in  Richmond  v.  Atwood,  52  Fed.  21,  17 
L.  R.  A.  618,  2  C.  C,  A.  596,  to  point  that  injunctions  are  inter- 
locutory or  final. 

135  U.  a  403-432,  34  L.  Ed.  222,  10  Sup.  Ot  864,  IF  RE  BASE. 

American  dtisens  acting  as  foreign  consuls,  but  not  diplomatic  agents, 
may  be  sued  In  District  Court. 

Approved  in  Pooley  v.  Luco,  76  Fed.  148,  consul  may  be  sued  in  Dis- 
trict Court;  In  re  Iasigi,  79  Fed.  752,  consuls  may  be  held  by  States 
preliminary  to  extradition  by  another  State;  United  States  v.  Wong 
Kim  Ark,  169  U.  S.  679,  42  L.  Ed.  901,  18  Sup.  Ct.  468,  arguendo. 

On  prohibition  In  Supreme  Court  against  District  Court  proceedings, 
evidence  not  taken  below  is  receivable. 

Approved  in  Portland  Gold  Min.  Co.  v.  Duke,  164  Fed.  185,  90 
C.  C.  A.  166,  act  abrogating  fellow-servant  rule  in  Colorado  never  be- 
came law,  because,  as  held  by  State  Supreme  Court  and  as  shown  by 
legislative  journals  of  which  court  takes  notice,  mandate  relating  to 


65    NEW  YORK  E.  R.  CO.  v.  FIFTH  NAT.  BANK.    135  U.  S.  432-443 

entry  of  vote  upon  final  passage  of  bill  was  not  observed  in  its  enact- 
ment. 

Executive's  decision  as  to  public  character  of  alleged  foreign  minister 
Is  conclusive. 

Approved  in  Jones  v.  United  States,  137  U.  S.  216,  34  L.  Ed.  697,  11 
Sup.  Ct.  85,  applying  role  to  question  as  to  who  is  sovereign  de  jure  or 
de  facto. 

Constitutional  right  of  an  accused  to  be  confronted  by  the  wit- 
ness, and  what  is  an  invasion  of  that  right.  Note,  129  Am.  St. 
Rep.  85. 

Miscellaneous.  Cited  in  Morris  v.  Iinto,  61  Neb.  539,  85  N.  W.  566, 
holding  under  section  6,  chapter  73,  Comp.  Stats.  1899,  word  " consul" 
means  any  person  invested  with  functions  of  consul-general. 

135  U.  8.  432-443,  34  I*  Ed.  231,  10  Sup.  Ot.  743,  NEW  YORK  ETC.  B.  B. 
CO.  v.  FIFTH  NAT.  BANK. 

Damages  recoverable  in  New  York  im  law  and  equity  for  injuries  by 
elevated  railroad,  stated. 

Approved  in  De  Lucca  v.  City  of  North  Little  Rock,  142  Fed.  601, 
under  laws  of  Arkansas  relating  to  eminent  domain,  lot  owner  cannot 
restrain  city  from  building:  viaduct  on  street  in  front  of  his  lot  until 
he  is  compensated;  District  of  Columbia  v.  Hutchinson,  1  App.  D.  C. 
410,  where,  in  constructing  public  structure  of  permanent  nature  pri- 
vate property  is  invaded,  owner  can  recover  damages  for  trespass,  but 
structure  cannot  be  treated  as  continuing  nuisance,  and  one  recovery 
will  bar  subsequent  suits;  Woodbury  v.  District  of  Columbia,  8  Mackey 
(D.  C),  173,  174,  175,  judgment  of  Supreme  Court  of  District  of 
Columbia  in  tort  action,  bears  interest  from  date  of  recovery  at  rate 
of  six  per  cent  until  paid;  Virginia  Hot  Springs  Co.  v.  McCray,  106 
Va.  471, 10  Ann.  Oaa.  179,  10  L.  R.  A.  (N.  8.)  465,  56  S.  E.  220,  injury 
resulting  from  permanent  nuisance  must  be  sued  for  in  one  action,  and 
limitations  begin  to  run  from  time  of  erection  of  nuisance;  Hot  Springs 
B.  B.  Co.  v.  Williamson,  136  U.  S.  130,  34  L.  Ed.  360,  10  Sup.  Ct.  958, 
railroad  on  street  is  liable  to  owners  for  consequential  injuries;  High- 
land Avenue  etc.  R.  R.  Co.  v.  Matthews,  99  Ala.  30,  14  L.  B.  A.  465,  10 
South.  269,  allowing  recovery  of  prospective  damages  at  law;  Dooly 
Block  v.  Salt  Lake  Rapid  Transit  Co.,  9  Utah,  42,  84  L.  R.  A.  613,  33 
Pac.  233,  abutters  may  enjoin  railroad  on  street  already  encumbered, 
though  fee  be  in  the  city;  Evans  v.  Chicago  etc.  R.  R.  Co.,  86  Wis.  605, 
39  Am.  St.  Rep.  911,  57  N.  W.  356,  railroad  entirely  obstructing  highway 
may  be  enjoined. 
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Distinguished  in  Williams  ▼.  Southern  Pacific  R.  Co.,  150  Cal.  627, 
89  Pac.  600,  where  defendant  constructed  railroad  on  plaintiff's  land, 
injury  was  of  permanent  nature,  and  entire  cause  of  action  accrued 
when  trespass  was  committed,  and  action  for  damages  four  years  later 
was  barred  by  statute  of  limitations;  O'Brien  v.  Baltimore  etc.  R.  R. 
Co.,  74  Md.  376,  13  L.  R.  A.  131,  22  Atl.  144,  one  without  freehold  or 
leasehold  interest  in  street  cannot  restrain  railroad,  there  being  ade- 
quate remedy  at  law. 

What  are  additional  servitudes  in  streets  and  highways.    Note, 
106  Am.  St.  Rep.  847. 

Abutter '8  right  to  compensation  for  railroads  in  streets.    Note, 
36  L.  R.  A.  <W.  8.)  684,  737,  752. 

One  procuring  or  acquiescing  In  rulings  at  trial  waives  right  to  object. 
Approved  in  Illinois  Cent.  R.  Co.  v.  Egan,  203  Fed.  939,  122  C.  C.  A. 
239,  where  defendant  procured  removal  on  ground  that  case  did  not 
arise  under  Federal  Employers'  Liability  Act,  but  that  it  arose  under 
Iowa  statutes,  it  is  not  entitled  to  claim  on  error  that  trial  court  erred 
in  refusing  to  remand  cause;  Haley  v.  Kilpatrick,  104  Fed.  649,  44 
C.  C.  A.  102,  holding  second  appeal  brings  upon  proceedings  subse- 
quent to  mandate;  First  Nat.  Bank  v.  Tyson,  133  Ala.  476,  91  Am.  St. 
Rep.  51,  32  South.  149,  holding  erection  of  pillars  of  building  on  side- 
walk twenty-two  inches  in  front  of  lot  on  which  building  is  being 
erected  will  be  enjoined  when  they  obstruct  light  and  air;  Baltimore 
etc.  R.  R.  Co.  ▼.  Golway,  6  App.  D.  C.  169,  city  ordinance  prohibiting 
railroads  from  ringing  bells  and  sounding  whistles  within  city  limits 
cannot  be  availed  of  by  defendant  for  first  time  on  appeal  to  show 
that  trial  court  erred  in  charge  as  to  effect  of  failure  .of  defendant  to 
give  proper  warning  of  approach  of  trains;  Evans  v.  Schoonmaker,  2 
App.  D.  C.  72,  appellant  not  requesting  instructions  in  trial  court  to 
give  proper  effect  to  documents  cannot  complain  in  appellate  court; 
Vicksburg  etc.  R.  Co.  v.  Tibbs,  112  La.  58,  36  South.  225,  where  appeal 
by  administrator  has  been  dismissed  by  consent,  fact  that  he  has  been 
discharged  before  dismissal  is  no  ground  for  collateral  attack  on  judg- 
ment; dissenting  opinion  in  Western  Union  Tel.  Co.  v.  Thompson,  144 
Fed.  583,  75  C.  C.  A.  334,  majority  holding  appeal  from  adjudication 
in  bankruptcy  must  be  taken  within  ten  days  after  the  order  is  filed, 
and  time  cannot  be  extended  by  entry  of  alias  adjudication;  Koenigs- 
berger  v.  Richmond  etc.  Min.  Co.,  158  U.  S.  52,  39  L.  Ed.  893,  15 
Sup.  Ct.  756,  party  filing  remittitur  of  part  of  damages  and  obtaining 
affirmance  thereon  cannot  object  thereto;  Michigan  Ins.  Co.  v.  Wich, 
8  Colo.  App.  420,  46  Pac.  691,  party  requesting  special  finding  cannot 
urge  they  were  not  involved  in  the  issues;  dissenting  opinion  in  Mis- 
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souri  etc.  R.  Co.  v.  Byrne,  100  Fed.  365,  40  C.  C.  A.  402,  majority  hold- 
ing cause  of  action  for  negligence  in  building  cattle-yards  so  that  cattle 
escaped  and  were  killed  may  be  joined  with  cause  of  action  for  killing 
cattle  by  defendant 's  engine. 

Distinguished  in  Street  Grading  Dist.  No.  60  v.  Hagadorn,  186  Fed. 
457,  108  C.  C.  A.  429,  ordinarily  party  cannot  complain  of  error  pro- 
cured or  acquiesced  in  by  him,  but  rule  does  not  apply  where  trial 
court  was  without  jurisdiction;  District  of  Columbia  v.  Hutchinson, 
1  App.  D.  C.  407,  fact  that  court  limited  plaintiff's  right  of  recovery 
to  temporary  damages  accruing  to  his  property  from  construction  of 
sewer  at  instance  of  defendant  in  another  suit  does  not  bind  defendant 
in  this  suit,  nor  can  plaintiff  allege  it  as  error  in  this  suit. 

135  U.  S.  443-449,  34  L.  Ed.  219,  10  Sup.  Ot.  760,  IN  EH  LANE. 

Habeas  corpus  la  not  writ  of  error.    Supreme  Court  only  issues  when 
inferior  court  without  or  in  excess  of  powers. 

Approved  in  In  re  Kopel,  148  Fed.  507,  extradition  from  State  to 
Porto  Rico  is  not  authorized;  Ex  parte  Powers,  129  Fed.  991,  person 
in  prison  under  conviction  by  State  court  on  charge  of  being  accessory 
to  murder  and  pending  an  appeal  is  not  in  custody  in  violation  of  Fed- 
eral Constitution  and  will  not  be  released  on  habeas  corpus;  Ex  parte 
Harris,  8  Okl.  Cr.  402,  128  Pac.  158,  discharging  on  habeas  corpus  per- 
son indicted  for  larceny,  found  guilty  of  receiving  stolen  property,  and 
sentenced  to  penitentiary  for  larceny;  Ex  parte  Justus,  3  Okl.  Cr.  116, 
25  L.  B.  A.  (N.  8.)  483,  104  Pac.  935,  granting  writ  of  habeas  corpus 
to  defendant  denied  right  of  change  of  venue  guaranteed  by  organic 
act  of  territory  of  Oklahoma;  Ex  parte  Ulrich,  43  Fed.  663,  disallow- 
ing habeas  corpus  where  State  court  had  complete  jurisdiction;  In  re 
Greene,  52  Fed.  107,  discharging  prisoners  from  Federal  court  awaiting 
removal  to  another  district  where  indictment  shows  no  offense;  In  re 
Rowe,  77  Fed.  166,  23  C.  C.  A.  103,  refusing  to  discharge  extradited 
prisoner  for  defective  information;  dissenting  opinion  in  Chemgas  v. 
Tynan,  51  Colo.  39,  116  Pac.  1047,  majority  holding  that  omission  of 
words  against  peace  and  dignity  of  State  did  not  deprive  court  of 
jurisdiction,  and  denying  release  of  prisoner  on  habeas  corpus. 

When  a  prisoner  may  be  released  on  habeas  corpus  after  judgment 
and  sentence.    Note,  87  Am.  St.  Rep.  185,  186. 

Habeas  corpus  to  review  errors  or  irregularities  in  proceedings. 
Note,  11  Ann.  Oaa.  1054. 

Bevlsed  Statutes,  fixing  age  of  consent,  held  applicable  1m  Oklahoma. 
Approved  in  New  York  v.  Bingham,  211  U.  S.  475,  53  L.  Ed.  289, 
29  Sup.  Ct.  190,  holding  Porto  Rico  is  completely  organized  territory 
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and  provision  of  Federal  statute  for  demand  and  surrender  of  fugitive 
criminals  applies. 

covering  both  rommon4aw  and  atalnhaiy  cap*,  la  not  featf 


Approved  in  Meyor  v.  United  States,  220  Fed.  824,  135  C.  C.  A.  564, 
unnecessary  averment  as  to  concealment  from  receiver  did  not  impair 
sufficiency  of  indictment  where  it  was  plain  that  continuance  of  con- 
cealment after  appointment  of  trustee  was  basis  of  criminal  charge; 
United  States  v.  Louisville  &  N.  R.  Co.,  165  Fed.  941,  objection  that 
indictment  is  duplieitous  should  be  made  by  motion  to  elect,  and  not 
by  demurrer. 

Indictment,  properly  indorsed  aa  true  bill  by  Jury  foreman,  la  not  bad 
for  want  of  district  attorney's  signature. 

Approved  in  People  v.  Strauch,  247  HL  227,  93  N.  E.  129,  indictment 
of  publisher  of  newspaper  for  criminal  libel  was  valid,  although  not 
signed  by  prosecuting  attorney. 

Jurisdiction  to  punish  crimes  by  or  against  Indians.    Note,  21 
la.  nV.  A.  169. 

136  U.  &  449-466,  34  L.  Ed.  193,  10  Sup.  Ot  817,  BUBNB  v.  B08ENSTBIN. 

Partnership  dissolution,  consented  to  by  defendants  in  answer,  cause 
therefor  need  not  be  proved;  accounts  may  be  settled. 

Approved  in  Jahn  v.  Champagne  Lumber  Co.,  157  Fed.  414,  in  credi- 
tors' suit  by  assignee  of  judgment  against  corporation  to  reach  assets 
in  hands  of  stockholders,  it  is  no  defense  to  assignment  of  action  after 
verdict  that  it  was  for  small  payment  and  other  sums  previously  ad- 
vanced to  assist  plaintiff  in  carrying  on  litigation,  or  that  no  further 
action  would  have  been  taken  to  obtain  final  judgment;  Oustad  v.  Hahn, 
27  N.  D.  341,  146  N.  W.  560,  where  two  partners  excluding  third  made 
inventory  and  accounting,  and  excluded  partner  three  years  later 
brought  action,  personal  judgment  against  defendant  partners  for  re- 
covery based  on  such  inventory  and  requiring  defendants  to  assume 
debts  of  partnership  was  not  error. 

What  is  a  sufficient  cause  for  the  dissolution  of  a  partnership. 
Note,  69  Am.  St  Sep.  419.  421,  425. 

Party  objecting  to  construction  of  contract  on  which  master  takes  an 
account  must  file  exceptions. 

Approved  in  Provident  Life  &  Trust  Co.  v.  Camden  &  T.  Ry.  Co.,  177 
Fed.  860,  101  C.  C.  A.  68,  appellant  could  not  object  for  first  time  on 
appeal  from  decree  foreclosing  street  railway  mortgage  that  principal 
sums  evidenced  by  bonds  were  not  due ;  Cutting  v.  Florida  Ry.  etc.  Co., 
48  Fed.  508,  exceptions  to  master's  report  must  be  precise  and  specific. 
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Distinguished  in  Central  Improvement  Co.  v.  Cambria  Steel  Co.,  210 
Fed.  699, 127  C.  C.  A.  184,  where  it  appears  on  face  of  master's  report 
that  he  has  drawn  erroneous  conclusion  from  facts  he  found,  absence 
of  exception  will  not  prevent  appellate  court  from  correcting  error  and 
entering  just  final  decree. 

♦ 

Generally,  decree  is  not  reviewable  for  costs  merely,  though  appellate 
court  has  full  control  thereof. 

Approved  in  In  re  Schocket,  177  Fed.  583,  on  dismissal  of  reclama- 
tion petition  against  property  of  bankrupt  as  fraudulent,  trustee  was 
entitled  to  allowance  as  part  of  costs  for  expenses  incurred  in  pre- 
serving property  during  pendency  of  petition;  Cuyler  v.  Atlantic  etc. 
R.  Co.,  132  Fed.  572,  Federal  court  of  equity  has  power  to  make  allow- 
ance for  counsel  fees  to  complainant  who,  as  joint  owner  of  fund,  has 
maintained  suit  for  its  preservation;  Nutter  v.  Brown,  58  W.  Va.  240, 
1  L  B.  A.  (N.  8.)  1083,  52  S.  £.  90,  allowance  of  expenses  of  receivers 
is  not  discretionary,  and  decree  respecting  them  is  appealable;  The  City 
of  Augusta,  80  Fed.  304,  25  C.  C.  A.  430,  allowing  appeal  on  costs  alone 
where  statute  or  positive  rule  of  law  is  involved. 

Review  of  chancery  decree  for  costs  only.    Note,  6  Ann.  Oas.  100. 

135  U.  S.  457-466,  34  L.  Bd.  200,  10  Sup.  Ot  655,  RANDOLPH  V.  QUID- 
NICK  OO. 

Equity  will  not  aid  execution  sale  for  grossly  inadequate  sum,  or  keep 
alive  worthless  securities  for  speculation. 

Approved  in  Jahn  v.  Champagne  Lumber  Co.,  152  Fed.  671,  in  credi- 
tors '  suit  against  stockholders  alleging  fraudulent  distribution  of  assets 
and  praying  for  discovery  and  accounting,  that  complainant  acquired 
cause  of  action  for  speculative  purposes  will  not  entitle  defendants 
to  dismissal  on  plea  admitting  fraud  charged;  Elliott  v.  Elliott,  3 
Alaska,  364,  denying  specific  performance  of  grubstake  contract  for 
half  interest  in  copper  mines  for  laches  where,  in  meantime,  defendants 
had  spent  large  sums  in  development  work;  Marks  v.  Gates,  2  Alaska, 
527,  refusing  specific  performance  of  grubstake  contract  whereby  de- 
fendant agreed  to  transfer  to  plaintiff  fifth  interest  in  all  property 
acquired  in  Alaska  in  any  way;  Claypool  v.  Board  of  School  Commrs., 
132  Ind.  269,  31  N.  E.  668,  refusing  specific  performance  for  inequality 
or  unforeseen  events  rendering  it  a  hardship;  Stone  v.  Engstrom,  19 
R.  I.  205,  32  Atl.  918,  no  equitable  estoppel  where  consideration  is 
grossly  inadequate;  dissenting  opinion  in  South  Dakota  v.  North  Caro- 
lina, 192  U.  S.  350,  48  L.  Ed.  474,  24  Sup.  Ct.  289,  majority  upholding 
Supreme  Court's  original  jurisdiction  over  suit  by  one  State  as  donee 
of  bonds  of  another  State  and  secured  by  mortgage  of  stocks  belonging 
to  that  State  to  compel  payment  of  bonds  and  to  foreclose  mortgage; 
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dissenting  opinion  in  Continental  Paper  Bag  Co.  v.  Eastern  Paper  Bag 
Co.,  150  Fed.  751,  80  C.  C.  A.  407,  majority  holding  fact  that  machine 
of  patent  has  never  been  put  into  use  does  not  preclude  owner  of  pat- 
ent from  maintaining  suit  to  enjoin  infringement. 

Distinguished  in  Palmer  v.  Bank  of  Zumbrota,  72  Minn.  280,  75 
N.  W.  383,  purchaser  of  claims  for  price  not  shockingly  inadequate  is 
entitled  to  dividends;  Minzesheimer  v.  Doolittle,  56  N.  J.  Eq.  210,  39 
Atl.  388,  validity  of  judgment  not  attackable  in  suit  to  set  aside  fraudu- 
lent conveyance. 

Delay  of  nine  yean  Is  fatal  to  opposition  to  transfer  for  equal  benefit 
of  creditors. 

Approved  in  New  York  Security  etc.  Co.  t.  Louisville  etc.  R.  R.  Co.,  97 
Fed.  233,  holding  where  companies  consolidated,  and  consolidated  com- 
pany agreed  to  exchange  its  bonds  for  those  of  the  constituent  companies, 
a  delay  of  nine  years  by  bondholders  would  be  fatal  to  compelling  ex- 
change; De  Grauw  v.  Mechan,  48  N.  J.  Eq.  225,  21  Atl.  195,  delay  till 
conditions  change  bars  rights;  In  re  Powel's  Estate,  163  Pa.  St.  371, 
30  Atl.  380,  disallowing  creditors  assenting  to  formation  of  corporation 
to  charge  assignees. 

Federal  court  usually  follows  State  dodslon  mailing  transfer  for 
creditors. 

Approved  in  Robinson  v.  Belt,  187  U.  S.  46,  47  L.  Ed.  68,  23  Sup.  Ct. 
18,  holding  assignment  for  benefit  of  creditors  in  Indian  Territory 
must  be  deemed  valid  under  the  decisions  and  laws  of  Arkansas,  whose 
Jaws  were  adopted  for  the  territory  (26  Stats,  at  Large,  94,  §  31) ; 
New  York  Cent.  &  H.  R.  R.  Co.  v.  Price,  159  Fed.  336,  16  L.  R.  A. 
(N.  S.)  1103,  86  C.  C.  A.  502,  following  State  construction  of  statute 
requiring  railroad  to  fence  against  cattle,  that  statute  imposed  no  duty 
to  fence  against  children,  and  railroad  was  not  liable  for  death  of  child 
running  suddenly  upon  track;  Kuhn  v.  Fairmont  Coal  Co.,  152  Fed. 
1015,  following  decision  of  highest  State  court,  as  to  land  in  such 
State,  that  deed  to  coal  underlying  land  did  not  imply  covenant  by 
grantee  to  sustain  surface;  Newton  v.  Wooley,  105  Fed.  545,  holding 
court  of  equity  may  decree  specific  performance  of  contract  for  sale  of 
stock  in  corporation  where  stock  cannot  be  purchased  in  market;  Min- 
zesheimer v.  Doolittle,  60  N.  J.  Eq.  398,  45  Atl.  612,  holding  New  Jersey 
court  will  not  aid  judgment  creditors  to  enforce  wagering  contract, 
although  contracts  were  made  in  another  State  where  they  were  legal; 
Union  Nat.  Bank  of  Chicago  v.  Bank  of  Kansas  City,  136  U.  S.  235, 
34  L.  Ed.  345,  10  Sup.  Ct.  1017,  and  South  Branch  Lumber  Co.  v.  Ott, 
142  U.  S.  628,  35  L.  Ed.  1138,  12  Sup.  Ct.  320,  both  following  State 
decision  as  to  assignment;  May  v.  Tenney,  148  U.  S.  64,  37  L.  Ed. 
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• 

370,  13  Sup.  Ct.  493,  applied  whether  conveyance  is  chattel  mortgage 
or  general  assignment;  Marbury  v.  Kentucky  etc.  Land  Co.,  62  Fed. 
355,  10  C.  C.  A.  393,  following  decision  on  fraudulent  preference, 
rendered  after  decree  in  lower  Federal  court;  New  York  Security  etc. 
Co.  v.  Lumbard  Inv.  Co.,  65  Fed.  274,  applied  to  construction  and 
operation  of  mortgages;  First  Nat.  Bank  v.  Glass,  79  Fed.  708,  25 
C.  C.  A.  151,  applying  rule  to  homestead  exemptions;  Union  Pac.  Ry. 
Co.  v.  Reed,  80  Fed.  239,  25  C.  C.  A.  389,  applied  as  to  competency 
as  evidence  of  records  of  deeds;  Independent  District  v.  Beard,  83 
Fed.  15,  applied  as  to  fastening  special  trust  on  funds  held  by  receiver 
of  national  bank;  dissenting  opinion  in  Ottenberg  v.  Comer,  76  Fed. 
269,  34  L.  R.  A.  624,  22  C.  C.  A.  163,  majority  holding  chattel  mortgage 
valid. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to,  Federal  courts. 
Note,  40  L.  R.  A.  (K.  S.)  432. 

136  V.  8.  467-477,  34  L.  Bd.  196,  10  Sup.  Ot  661,  UPSHUR  COUNTY  T. 
RICH. 

Appeal  to  County  Court,  acting  administratively  on  assessments,  is  not 
»  removable  ''suit." 

Approved  in  In  re  Western  Union  Telegraph  Co.,  29  Okl.  490,  118 
Pac.  379,  appeal  lies  to  court  from  action '  of  equalization  board  in 
assessing  property;  New  York  etc.  R.  R.  Co.  v.  Cockcroft,  46  Fed.  882, 
applied  to  petition  to  railroad  commissioners  for  consent  to  condemn 
land;  In  re  City  of  Chicago,  64  Fed.  899,  900,  assessment  proceeding  not 
removable,  though  conducted  by  court;  Mackin  v.  County  Court,  38 
W.  Va.  343,  18  S.  E.  633,  applied  to  appeal  on  reassessment  of  taxes. 

Distinguished  in  Charleston  etc.  Bridge  Co.  v.  Kanawha  County  Court, 
41  W.  Va.  665,  24  S.  E.  1004,  judgment  of  court  on  correction  of 
assessment  is  reviewable  on  appeal. 

Bemoval  is  not  allowable  where  a  State  Is  a  party. 
Approved  in  Southern  Ry.  Co.  v.  State,  165  Ind.  617,  75  N.  E.  273, 
in  action  in  name  of  State  against  railroad  to  recover  penalties  for 
violation  of  statute,  requiring  posting  of  trains  in  depots  where  there 
is  telegraph  office,  State  is  real  party  in  interest. 

Neither  executive  proceedings  nor  appeal  therefrom  to  nonjudicial  body 
constitute  a  removable  "rait." 

Approved  in  Pacific  Live  Stock  Co.  v.  Lewis,  241  U.  S.  447,  60  L.  Ed. 
1096,  36  Sup.  Ct.  637,  holding  District  Court  did  not  take  jurisdiction 
by  remanding  order  that  attempt  to  remove  administrative  proceedings 
into  Federal  court  was  unauthorized;  Prentis  v.  Atlantic  Coast  Line  Co., 
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211  U.  S.  226,  53  L.  Ed.  159.  29  Sup.  Ct.  67,  making  of  rate  by  legisla- 
tive body,  after  hearing  interested  parties,  is  not  res  judicata  upon 
validity  of  rate  when  questioned  in  suit  by  such  parties;  Beatty  v. 
United  States,  203  Fed.  622, 122  C.  C.  A.  16,  proceeding  in  Federal  court 
to  condemn  land  for  public  use  is  suit,  and  land  owner  cannot  be  de- 
prived of  right  to  have  question  of  compensation  determined  by  jury; 
In  re  Silvies  River,  199  Fed.  501,  proceeding  before  Oregon  State  board 
of  control  to  determine  rights  of  appropriators  to  water  is  administra- 
tive, and  not  removable  until  report  is  made  and  filed  with  court; 
Drainage  Dist.  No.  19  v.  Chicago  M.  &  St.  P.  Ry.  Co.,  198  Fed.  257, 
proceeding  under  Missouri  statute  authorizing  persons  whose  lands  are 
affected  by  proposed  drain  to  file  exceptions  to  assessments  for  benefit? 
and  requiring  County  Court  to  hear  testimony,  and  authorizing  appea* 
from  order  of  court,  is  suit  within  removal  statute;  Waha-Lewiston  etc. 
Co.  v.  Lewiston-Sweetwater  I.  Co.,  158  Fed.  140,  under  Idaho  statute, 
after  appeal  to  District  Court  of  county  from  decision  of  State  engineer 
as  to  water  rights  has  been  taken,  proceeding  is  suit  and  removable 
where  other  requisite  jurisdictional  facts  exist;  Helena  Power  etc.  Co. 
v.  Spratt,  146  Fed.  312,  proceeding  to  condemn  lands  under  eminent 
domain  statute  of  Montana  is  civil  suit  and  removable ;  Crowley  v.  South- 
ern Ry.  Co.,  139  Fed.  854,  where  judicial  district  was  established  of  St. 
Clair  county,  Alabama,  and  court  was  to  be  held  at  Pell  City,  where 
deputy  clerk  was  to  maintain  office,  papers  filed  there  did  not  consti- 
tute a  "suit"  which  could  be  removed  where  clerk  held  his  office  at 
Ashville;  Wahl  v.  Franz,  100  Fed.  704,  40  C.  C.  A.  638,  holding  pro- 
ceedings for  probate  of  will  is  not  suit  within  meaning  of  sections  1  and 
2  of  Judiciary  Act  of  1888 ;  Ward  v.  Congress  Const.  Co.,  99  Fed.  603, 
39  C.  C.  A.  669,  holding  after  decree  enjoining  building  of  certain 
structure,  where  third  person  violates  decree,  proceedings  against  him 
are  in  nature  of  separate  suit;  Ormsby  County  v.  Kearney,  37  Nev. 
348,  142  Pac.  809,  provision  of  statute  giving  State  engineer  right  to 
determine  water  rights  of  appropriators,  and  making  decision  final 
until  set  aside  by  courts,  is  not  invalid  as  interfering  with  vested  rights ; 
North  Carolina  Corp.  Commission  v.  Southern  Ry.  Co.,  151  N.  C.  450, 
454,  66  S.  E.  429,  430,  proceeding  before  corporation  commission  on 
petition  of  merchants'  association  to  compel  railroad  to  furnish  better 
freight  facilities  in  city  is  not  suit  within  removal  act,  nor  did  it  be- 
come so  on  appeal  to  Superior  Court  from  order  directing  railroad  to 
move  depot;  dissenting  opinion  in  Spencer's  Appeal,  78  Conn.  309,  61 
Atl.  1013,  majority  holding  Gen.  Stats.  1902,  §§3718,  3747,  giving  an 
appeal  to  courts  from  decision  of  railroad  commissioners  in  matters 
relating  to  grade  crossings,  authorizes  courts'  to  enter  a  judgment  set- 
ting aside  order  of  commissioners  and  entering  another  order;  dissent- 
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ing  opinion  in  Bradley  v.  New  Haven,  73  Conn.  654,  48  Atl.  963,  major- 
ity holding  Spec.  Laws  1895,  p.  578,  as  amended  by  Laws  1897,  p.  1180, 
Laws  1899,  Conn.,  p.  175,  relating  to  assessment  of  property  in  New 
Haven,  is  unconstitutional;  Chappell  v.  United  States,  160  U.  S.  513, 
40  L.  Ed.  515,  16  Sup.  Ct.  401,  petition  to  condemn  land  for  lighthouse 
is  an  action  at  law;  In  re  Jarnecke  Ditch,  69  Fed.  166,  167,  proceeding 
over  establishment  of  drains  under  Indiana  statute  is  a  suit;  Bailey  v. 
Berkey,  81  Fed.  739,  assessor  is  liable  for  damages  for  excessive  as- 
sessment maliciously  made;  In  re  Stutsman  County,  88  Fed.  340,  pro- 
ceeding to  collect  delinquent  taxes  in  North  Dakota  is  a  suit;  Hartford 
etc.  Ry.  v.  Montague,  94  Fed.  228,  229,  condemnation  proceedings  in 
Connecticut  is  not  a  suit;  Wilson  v.  Thompson,  56  Ark.  114,  19  S.  W. 
323,  petition  to  County  Court  under  local  option  law  is  no  suit;  Dunn 
v.  Town  of  Pownal,  65  Vt.  119,  26  Atl.  485,  petition  to  County  Court 
for  appointment  of  commission  is  suit;  Nichols  v.  Bingham,  70  Vt.  324, 
40  Atl.  828,  proceeding  under  Insolvency  Act  is  a  suit;  State  v.  South 
Penn  Oil  Co.,  42  W.  Va.  94,  95,  24  S.  E.  693,  action  of  court  reversing 
reassessment  is  not  judicial;  Pittsburgh  etc.  Ry.  Co.  v.  Board  of  Pub. 
Works,  172  U.  S.  45,  43  L.  Ed.  359,  19  Sup.  Ct.  95,  arguendo. 

State  decision  tnat  particular  taxing  board  Is  purely  administrative 
does  not  conclude  Federal  courts. 

Approved  in  Clark  v.  Bever,  139  U.  S.  103,  35  L.  Ed.  92,  11  Sup.  Ct. 
470,  question  of  liability  of  estate  is  a  suit  and  States  cannot  prevent 
removal  by  giving  certain  court  exclusive  jurisdiction;  Union  Terminal 
R.  Co.  v:  Chicago,  B.  &  Q.  R.  Co.,  119  Fed.  213,  holding  petition  in 
State  court  alleges  joint  cause  of  action  against  resident  and  nonresi- 
dent defendant,  cause  is  not  removable  on  petition  of  nonresident 
unless  resident  defendant  was  joined  for  fraudulent  purpose;  dissent- 
ing opinion  in  Wahl  v.  Franz,  100  Fed.  703,  40  C.  C.  A.  638,  majority 
holding  contest  of  a  will  pending  on  appeal  in  State  Circuit  Court  of 
Arkansas  cannot  be  removed  to  Federal  court  under  Judiciary  Act  of 
1888. 

135  U.  S.  478-483,  34  L.  Ed.  206,  10  Sap.  Ct.  716,  FEEEBTJBO  T.  DREYFUS. 
Negotiability  of  warehouse  receipts.    Note,  17  Ann.  Gas.  670. 

135  U.  8.  483-491,  34  L.  Ed.  272,  10  Sup.  01  906,  ANDERSON  v.  OARKINS. 

State  court's  denial  that  Federal  homestead  law  violated  raises  Federal 
question. 

Approved  in  Ferris  v.  Frohman,  223  U.  S.  431,  56  L.  Ed.  495,  32 
Sup.  Ct.  263,  where  complainant  sued  to  maintain  common-law  right  in 
original  play  and  to  prevent  defendant  from  producing  adapted  play 
copyrighted  in  United   States,  and   defendant  was   enjoined,  Federal 
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right  was  set  up  and  denied,  and  this  court  has  jurisdiction;  Sylvester 
v.  Washington,  215  U.  S.  85,  54  L.  Ed.  105,  30  Sup.  Ct  25,  where  in  State 
court. plaintiff  set  up  invalidity  of  deed  of  land  to  State  under  provi- 
sions of  act  of  Congress  and  judgment  could  not  be  rendered  against 
him  without  sustaining  validity  of  deed,  Federal  Supreme  Court  has 
jurisdiction;  dissenting  opinion  in  Holden  Land  &  L.  Co.  v.  Interstate 
Trading  Co.,  233  U.  S.  544,  58  L.  Ed.  1087,  34  Sup.  Ct.  661,  majority 
holding  State  decision  that  party  seeking  to  redeem  lands  might  do  so 
on  equitable  grounds  rested  on  non-Federal  ground  sufficient  to  sustain 
it  and  was  not  reviewable  in  Federal  Supreme  Court. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  R.  A.  540. 

Time  and  manner  of  raising  and  deciding  questions  in  State  court 
to  obtain  review  in  Federal  Supreme  Court.  Note,  68  L.  R.  A. 
51. 

9 

Homestead  law  makes  it  for  homesteader9!  exclusive  benefit;  State  laws 
cannot  nullify  this. 

Approved  in  Moss  v.  Dowman,  176  U.  S.  418,  44  L.  Ed.  528,  20  Sup. 
Ct.  431,  holding  rights  of  settler  in  good  faith  who  takes  possession 
of  public  land  when  there  is  homestead  entry  on  record  by  another 
who  has  never  made  any  settlement  will  attach  on  filing  relinquishment 
of  prior  entry;  Benson  v.  Files,  70  Ark.  426,  68  S.  W.  494,  holding 
where  plaintiff  deeded  land  to  defendant  and  took  mortgage  to  secure 
payment  of  purchase  price,  on  foreclosure  defendant  was  not  estopped 
from  denying  the  consideration  under  Ark.  Sandf .  &  H.  Dig.,  §  4573 ; 
Mount  Carmel  Fruit  Co.  v.  Webster,  140  Cal.  184,  185,  73  Pac.  827, 
holding  United  States  homestead  law,  prohibiting  sale  of  land  or 
timber  by  homestead  claimant,  does  not  apply  to  conveyance  of  water 
flowing  from  ditch  on  land  and  of  right  of  way  made  prior  to  home- 
stead entry ;  Woodstock  Iron  Co.  v.  Strickland,  121  Ala.  620,  25  South. 
819,  arguendo. 

Necessity  of  both  residence  and  cultivation  as  condition  of  patent 
under  homestead  entry.    Note,  42  L.  R.  A.  (K.  S.)  752. 

Specific  performance  denied,  as  against  public  policy,  of  contract  to 
convey  homestead  when  acquired. 

Approved  in  Bailey  v.  Sanders,  228  U.  S.  609,  57  L.  Ed.  989,  33  Sup. 
Ct.  602,  entering  into  forbidden  agreement  to  alienate  homestead  ends 
right  of  entryman  to  make  proof  and  payment;  Love  v.  Fiahive,  205 
U.  S.  201,  51  L.  Ed.  771,  27  Sup.  Ct.  486,  homesteader  attempting  to 
make  sale  of  land  before  patent  issues  relinquishes  his  rights,  and 
government  may  patent  land  to  other  applicants ;  Illinois  Central  R.  R. 
Co.  v.  McKendree,  203  U.  S.  526,  51  L.  Ed.  303,  27  Sup.  Ct.  153,  Fed- 


75  ANDERSON  v.  CARKINS.         135  U.  S.  483-491 

eral  Supreme  Court  has  jurisdiction  to  review  judgment  of  State  court 
in  action  against  railroad  for  receiving  infected  cattle  based  on  order 
of  Secretary  of  Agriculture,  where,  defendant  in  answer  asserted  ille- 
gality of  order  and  of  statute  authorizing  it,  and  verdict  for  plaintiff 
necessarily  decided  that  order  and  statute  were  valid;  Nutt  v.  Knut, 
200  U.  S.  19,  50  L.  Ed.  852,  26  Sup.  Ct.  216,  agreement  to  pay  for  ser- 
vices one-third  of  the  amount  recovered  on  claim  against  government 
does  not  make  contract  illegal  under  Rev.  Stats.,  §  3477 ;  Haf emann  v. 
Gross,  199  U.  S.  344,  345,  50  L.  Ed.  223-225,  26  Sup.  Ct.  80,  contract 
by  which  one  proceeding  under  pre-emption  law  agreed  to  pay  specified 
sum  of  money  in  consideration  of  an  advance  of  certain  sum  for  ex- 
penses in  perfecting  his  entry  is  not  invalid;  Hartman  v.  Butterfield 
Lumber  Co.,  199  U.  S.  337-340,  50  L.  Ed.  218,  219,  220,  26  Sup.  Ct.  63, 
one  claiming  under  trust  deed  from  patentee  with  knowledge  of  prior 
conveyance  of  timber  and  right  of  way  cannot  challenge  validity  of 
conveyance  because  it  was  made  pursuant  to  agreement  to  convey  in 
consideration  of  advance  of  money  to  pay  for  patent;  K.  C.  Lumber 
Co.  v.  Moores,  212  Fed.  154,  129  C.  C.  A.  1,  under  provisions  of  home- 
stead law,  transfer  of  standing  timber  by  entryman  prior  to  patent  is 
void  as  against  public  policy;  United  States  v.  Mills,  190  Fed.  520, 
111  C.  C.  A.  345,  government  is  entitled  to  cancellation  of  patent  to 
land  for  homestead  issued  in  reliance  upon  false  proofs  as  to  actual 
residence;  Sheppey  v.  Stevens,  185  Fed.  153,  agreement  between  two 
heirs  at  law  and  next  of  kin  to  use  best  efforts  to  break  off  third  per- 
son's improper  relations  with  others  and  to  equalize  legacies  as  com- 
pensation to  each  other  is  contrary  to  public  policy,  and  void  as  tend- 
ing to  induce  parties  to  use  undue  influence  over  such  third  person  in 
making  of  his  will ;  Call  v.  Los  Angeles-Pacific  Co.,  162  Fed.  936,  hold- 
ing deed  of  land  by  homestead  entryman  to  railroad  for  right  of  way 
was  nullity,  because  grantor  was  alien,  and  because  land  was  within 
limits  of  railroad  grant  and  reserved  from  entry  or  sale ;  United  States . 
v.  Lair,  118  Fed.  100,  holding  application  for  entry  of  soldiers  additional 
homestead,  under  Rev.  Stats.,  §  2306,  is  not  made  under  home- 
stead laws,  but  is  in  nature  of  bounty  to  soldier;  Milliken  &  Co.  v.  Car- 
michael  &  Flynt,  134  Ala.  625,  92  Am.  St.  Rep.  46,  33  South.  10,  hold- 
ing lease  of  trees  on  land  which  lessee  had  entered  under  United  States 
homestead  law,  being  void  as  not  acknowledged  as  required  by  the 
Code,  is  only  cured  by  acknowledgment  after  final  proof;  United 
States  v.  Fisher,  38  App.  D.  C.  52,  act  of  Congress  for  relief  of  Wis- 
consin entrymen  settling  upon  land  found  to  belong  to  railroad  giving 
entrymen  or  their  widows  or  minor  children  right  to  make  final  proof 
and  to  have  credit  for  period  of  residence  upon  railroad  land  was  per- 
sonal right,  and  not  assignable;  Armstrong  v.  Henderson,  16  Idaho, 
577,  102  Pac.  365,  contract  between  occupants  of  lands  within  Indian 
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reservation  made  before  land  is  thrown  open  for  entry  to  make  con- 
veyances to  each  other  to  adjust  boundary  lines  after  acquiring  title 
under  homestead  laws  is  void  as  against  public  policy;  Fleischer  v. 
Fleischer,  11  X.  D.  231,  91  X.  W.  55,  holding  under  facts  of  this  case, 
in  which  the  right  of  defendant  to  timber-culture  entry  was  involved, 
a  decree  quieting  title  in  plaintiff  was  proper;  Casey  v.  Bingham,  37 
OkL  489,  152  Pae.  665,  where  member  by  intennarriage  of  Chickasaw 
Tribe,  prior  to  filing  on  land,  entered  into  contract  to  convey  surplus, 
and  after  filing  executed  deed  as  stipulated  by  contract,  deed  was  valid 
notwithstanding  previous  invalid  contract;  Prince  v.  Gosnell,  19  OkL 
ISO,  92  Pae.  166,  contract  by  homesteader  to  alienate  portion  of  tract 
occupied  by  him,  when  he  acquires  title,  is  void  as  against  public 
policy,  and  will  not  be  specifically  enforced;  Jackson  v.  Baker,  48  Or. 
157,  85  Pae.  513,  where  defendant  agreed,  for  consideration  paid  by 
plaintiff,  to  convey  homestead,  after  acquiring  title,  to  third  person, 
contract  is  void  and  plaintiff  cannot  recover  consideration;  Horseman 
v.  Horseman,  43  Or.  92,  72  Pae.  701,  where  member  of  firm  agreed  to 
convey  his  interest  in  firm  together  with  homestead  entry  on  which  he 
had  not  made  final  proof,  contract  was  not  severable  and  was  there- 
fore void  in  to  to;  Church  v.  Adams,  37  Or.  363,  61  Pae.  642,  holding 
20  Stat.  113,  §  2,  Or.,  governing  timber-culture  claims,  does  not  inhibit 
claimant  from  selling  claim  prior  to  final  proof;  Brown  v.  Brown,  62 
Tex.  Civ.  312, 132  S.  W.  889,  contract  made  at  or  before  vesting  of  title 
in  school  land  in  substituted  purchaser  that  third  person  shall  acquire 
interest  in  land  without  required  settlement  and  occupancy  and  involv- 
ing perjury  in  affidavit  of  substituted  purchaser  is  void,  and  courts  will 
not  enforce  it;  Cascade  Public  Service  Corp.  v.  Railsback,  59  Wash. 
379,  109  Pae.  1063,  where  contract  for  transfer  by  homesteader,  before 
final  proof,  of  water  flume  for  power  purposes  to  generate  electricity  is 
void  and  not  specifically  enforceable,  ratification  after  final  proof  will 
not  make  it  enforceable;  McMillan  v.  Wright,  56  Wash.  118,  105  Pae. 
178,  oral  agreement  that  entrymen  should  file  on  land  and  after  obtain- 
ing title  convey  forty  acres  to  another  is  invalid,  and  not  specifically 
enforceable;  McCrillis  v.  Copp,  31  Fla.  108,  12  South.  645,  following 
rule;  Everett  v.  Todd,  19  Colo.  324,  35  Pae.  545,  option  to  purchase  is 
unenforceable;  Carley  v.  Gitchell,  105  Mich.  41,  42,  55  Am.  St.  Rep. 
430,  431,  62  N.  W.  1004  (see  dissenting  opinion  in  105  Mich.  46,  47,  62 
N.  W.  1005),  refusing  to  enforce  contract  to  sell  in  anticipation  of 
entry  to  one  who. is  in  meantime  to  have  use;  Robinson  v.  Jones,  31 
Neb.  29,  47  N.  W.  482,  party  cannot  enter  public  lands  in  trust  for 
another;  Kine  v.  Turner,  27  Or.  360,  41  Pae.  664,  not  enforced,  though 
partially  performed;  dissenting  opinion  in  Fitzgerald  «r.  Fitzgerald  & 
Mallory  Construction  Co.,  41  Neb.  492,  493,  59  N.  W.  872,  majority 
allowing  recovery  against  officers  for  abuse  of  trust;  dissenting  opinion 
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in  Minidoka  etc  R.  Co.  v.  Weymouth,  19  Idaho,  250,  113  Pac.  460, 
majority  holding  that  lands  withdrawn  by  Reclamation  Act  for  pur- 
poses of  irrigation  from  sale  or  disposition  under  law  of  Congress  except 
for  homestead  purposes  are  public  lands  and  are  subject  to  railroad 
rights  of  way. 

Distinguished  in  Adams  v.  Church,  193  U.  S.  515,  48  L.  Ed.  771,  24 
Sup.  Ct.  512,  agreement  by  one  who  has  made  entry  on  timber  land  to 
I convey  to  partnership  as  soon  as  he  should  acquire  title  is  not  void; 
Orrell  v.  Bay  Mfg.  Co.,  83  Miss.  818,  820,  70  L.  R.  A.  881,  36  South. 
562,  564,  lease  by  homestead  settler  of  standing  timber  for  turpentine 
purposes  prior  to  issuance  of  patent  is  not  against  public  policy;  St. 
Louis  Min.  etc.  Co.  v.  Montana  Min.  Co.,  171  U.  S.  657,  48  L.  Ed.  822, 
19  Sup.  Ct.  64,  enforcing  mortgage  of  mining  location;  Barnes  v.  Poi- 
rier,  64  Fed.  15, 12  C.  C.  A.  9  (affirming  57  Fed.  958),  and  Montague  v. 
MeCarroll,  10  Utah,  26,  36  Pac.  50,  both  holding  right  to  soldiers' 
additional  homestead  assignable  before  entry;  Hatch  v.  Ferguson,  57 
Fed.  964,  disallowing  Indian  woman  to  set  aside  deed  made  by  attorney 
in  fact;  Hubbard  v.  Mulligan,  13  Colo.  App.  116,  57  Pac.  742,  mortgage 
by  locator  before  patent  is  valid,  though  to  protect  party  against  in- 
valid agreement  to  convey ;  Meinhold  v.  Walters,  102  Wis.  393,  72  Am. 
St.  Rep.  890,  78  N.  W.  575,  holding  mortgage  before  entry  valid  if 
given  in  good  faith. 

135  U.  8.  492-600,  34  L.  Ed.  260,  10  8up.  Ot.  1012,  DETROIT  v.  OSBORNE. 
Municipalities  are  not  liable  In  Michigan  for  failure  to  repair  sidewalks. 
Approved  in  Denver  v.  Porter,  126  Fed.  294,  61  C.  C.  A.  168,  holding 
city  is  liable  for  negligence  of  its  officers  in  charge  of  dumping 
grounds  under  directions  of  city  health  department;  Blaylock  v.  In- 
corporated Town  of  Muskogee,  117  Fed.  126,  54  C.  C.  A.  639,  holding, 
as  under  chapter  29,  Mansf.  Dig.,  Ark.,  municipalities  were  not  liable 
to  individuals  for  repairs  to  streets,  upon  the  adoption  of  this  chapter 
as  part  of  laws  of  Indian  Territory  (Comp.  Stats.  1899,  c.  15),  the 
same  construction  would  be  followed;  Powers  v.  Massachusetts  Home- 
opathic Hospital,  109  Fed.  297,  65  L.  R.  A.  872,  47  C.  C.  A.  122,  hold- 
ing patient  in  public  hospital,  under  private  management,  cannot  re- 
cover from  such  corporation  for  injuries  resulting  from  negligence  of 
nurse ;  Collier  v.  Fort  Smith,  73  Ark.  450,  68  L.  R.  A.  237,  84  S.  W. 
981,  city  is  not  liable  for  injuries  resulting  from  failure  of  servants 
to  display  danger  signals  where  street  is  being  repaired;  dissenting 
opinion  in  Naumburgh  v.  City  of  Milwaukee,  146  Fed.  654,  77  C.  C.  A. 
67,  majority  holding  under  Milwaukee  Charter,  c.  9,  §  6,  relating  to 
duties  of  bridge-tenders,  city  liable  for  damages  to  person  injured 
through  negligence  of  drawbridge-tender;  North  Muskegon  v.  Clark, 


135  U.  S.  492-600       NOTES  ON  U.  S.  REPORTS.  78 

62  Fed.  696,  following  rule;  Bauman  v.  Ross,  167  U.  S.  597,  42  L.  Ed. 
291,  17  Sup.  Ct.  985,  arguendo. 

Distinguished  in  Jacksonville  v.  Smith,  78  Fed.  295,  24  C.  C.  A.  97, 
municipality  is  liable  for  negligent  failure  to  repair  streets;  Chicago  v. 
Seben,  165  HI.  380,  56  Am.  SI  Rep.  249,  46  N.  E.  246,  municipality  is 
liable  for  careless  or  unskillful  construction  of  sewer. 

What  municipal  corporations  are  answerable  for,  injuries  due  to 
defects  in  streets  and  other  public  places.  Note,  108  Am.  St. 
Rep.  154. 

State  decision  on  municipal  liability  for  defective  sidewalks  binds 
Federal  courts. 

Approved  in  Old  Colony  Trust  Co.  v.  City  of  Tacoma,  230  Fed.  392, 
following  decisions  of  State  court  and  holding  municipality  granting 
franchise  to  transmit  electric  current  for  power  and  heat,  but  denying 
right  to  supply  current  for  lighting  could  declare  forfeiture  of  fran- 
chise for  refusal  to  discontinue  furnishing  power  to  railroad  for  light- 
ing purposes ;  Columbia'  Digger  Co.  v.  Sparks,  227  Fed.  785,  following 
State  decisions  and  holding  sureties  on  statutory  bond  of  contractor 
for  public  improvement  have  right  to  have  payments  made  by  con- 
tractor to  materialmen  applied  in  payment  for  material  furnished 
under  contract,  and  are  not  bound  by  application  of  payment  to  pre- 
existing indebtedness;  Iowa  Telephone  Co.  v.  City  of  Keokuk,  226  Fed. 
89,  following  decisions  of  highest  State  court  in  construing  Iowa  stat- 
ute and  holding  telephone  company  was  authorized  to  construct  lines 
in  city  streets,  since  il highways"  means  either  county  roads  or  city 
streets;  Kansas  City  Southern  Ry.  Co.  v.  Clinton,  224  Fed.  900,  140 
C.  C.  A.  340,  holding  there  was  no  error  in  permitting  plaintiffs,  suing 
for  personal  injuries,  to  give  practical  illustration  of  his  condition  be- 
fore jury;  Island  Transp.  Co.  .v.  City  of  Seattle,  205  Fed.  995,  holding 
there  is  presumption  of  negligence  against  moving  vessel  coming  into 
collision  with  vessel  moored  where  she  has  right  to  be;  Clark  v. 
Atlantic  City,  180  Fed.  601,  whether  municipal  corporation  is  re- 
sponsible in  damages  for  torts  of  officers,  is  matter  of  local  law,  which 
it  is  duty  of  Federal  court  to  follow;  Johnson  v.  City  of  St.  Louis,  172 
Fed.  35,  18  Ann.  Gas.  949,  96  C.  C.  A.  617,  Missouri  statutes  forbidding 
unqualified  foreign  corporation  doing  business  in  State  from  maintain- 
ing suits  in  courts  of  State  do  not  affect  their  right  to  maintain  suits 
in  Federal  courts ;  City  of  Winona  v.  Botzet,  169  Fed.  325,  23  L.  R.  A. 
(N.  S.)  204,  94  C.  C.  A.  563,  under  decisions  of  Supreme  Court  of 
Minnesota,  municipality  is  liable  for  damages  caused  by  shrill  whistle 
on  waterworks  frightening  horses  on  bridge  across  Mississippi  River, 
and  causing  death  of  driver  and  injury  to  another;  Chicago  &  N.  W. 
Ry.  Co.  v.  Kendall,  167  Fed.  67,  16  Ann.  Oas.  560,  93  C.  C.  A.  422, 
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question  whether  court  has  power  to  compel  plaintiff  in  action  for  per- 
sonal injury  to  submit  to  surgical  examination  is  matter  of  practice, 
and  neither  State  statutes  nor  decisions  of  State  courts  are  binding  on 
Federal  court;  United  States  Leather  Co.  v.  Howell,  151  Fed.  447,  80 
C.  C.  A.  674,  decision  of  Supreme  Court  of  North  Carolina  that  fellow- 
servant  act,  providing  for  recovery  by  employee  of  railroad  injured 
through  negligence  of  fellow-servant,  applies  to  manufacturing  corpo- 
ration owning  spur-track  incidental  to  its  business,  is  binding  on  Fed- 
eral court;  Milford  etc.  R.  Co.  v.  Cline,  150  Fed.  326,  80  C.  C.  A.  95, 
under  law  of  Massachusetts,  question  of  contributory  negligence  of 
plaintiff  in  driving  over  railroad  crossing  was  for  jury;  Paine  v. 
Willson,  146  Fed.  490,  77  C.  C.  A.  44,  under  law  of  North  Dakota,  de- 
scription of  land  in  assessment-roll  headed  "Real  Estate  Assessment 
of  Osago  Township/'  but  which  omits  numbers  of  township  and  range, 
is  fatally  defective;  Traer  v.  Fowler,  144  Fed.  812,  75  C.  C.  A.  540, 
judgment  creditor  who  redeems  from  forced  sale  under  laws  of  Illinois 
buys  lien  of  purchaser;  Kibbe  v.  Stevenson  etc.  Min.  Co.,  136  Fed. 
149,  69  C.  C.  A.  145,  Minnesota  fellow-servant  law  applies  to  mining 
corporation  which  is  not  railroad  corporation  but  owns  short  line  to 
mine  ore;  Three  States  Lumber  Co.  v.  Blanks,  133  Fed.  483,. 69  L.  R.  A. 
283,  66  C.  C.  A.  353,  under  Shannon's  Code  Tenn.,  §  5144,  which  gives 
plaintiff  in  replevin  option  to  return  property  or  pay  damages,  fact 
that  return  is  impossible  does  not  exonerate  him  from  damages;  Col- 
trane  v.  Baltimore  Building  etc.  Assn.,  110  Fed.  314,  holding,  under 
laws  of  Maryland  since  1878,  borrowing  shareholder  in  building  and 
loan*  association  cannot  be  required  to  contribute  to  losses  of  associa- 
tion where  contract  has  terminated,  before  maturity  of  his  stock ;  In  re 
Hoadley,  101  Fed.  237,  holding  rule  of  New  York  courts  that  where 
property  is  devised  to  beneficiary  for  life,  remainderman  has  no  alien- 
able interest  while  life  estate  is  outstanding,  will  be  followed  in  Federal 
courts  of  that  State;  Mutual  Mfg.  Co.  v.  Olspaugh,  174  Ind.  384,  91 
N.  E.  505,  92  N.  E.  505,  under  clause  of  Fourteenth  Amendment  relat- 
ing to  privileges  and  immunities,  citizen  is  not  given  right  to  enjoy  in 
another  State  privileges  which  he  enjoys  in  his  home  State;  Fogarty 
v.  St.  Louis  Transfer  Co.,  180  Mo.  503,  79  S.  W.  667,  under  law  of  Illi- 
nois, in  action  for  personal  injuries,  question  as  to  whether  negligence 
of  foreman  was  committed  in  his  capacity  of  foreman  or  as  colaborer 
was  for  jury;  Clarksburg  Electric  Light  Co.  v.  Clarksburg,  47  W.  Va. 
746,  35  S.  E.  996,  holding,  under  general  laws  of  West  Virginia  govern- 
ing cities  and  towns,  grant  by  municipality  of  privilege  of  occupying 
streets  for  conveyance  of  electricity  confers  valid  franchise;  Union 
Bank  of  Chicago  v.  Kansas  City  Bank,  136  U.  S.  235,  34  L.  Ed.  345, 
10  Sup.  Ct.  1017,  applying  rule  to  effect  of  assignments  for  creditors; 
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Grand  Trunk  Ry.  Co.  v.  Ives,  144  U.  S.  423,  36  L.  Ed.  491,  12  Sap.  Ct. 
685,  applied  to  construction  of  statute  requiring  flagman  at  crossings; 
Kay  v.  Tenney,  148  U.  S.  65,  37  L.  Ed.  371,  13  Sup.  Ct.  493,  applied 
whether  conveyance  is  chattel  mortgage  or  general  assignment;  Fall- 
brook  Irr.  Dirt.  v.  Bradley,  164  U.  S.  155,  41  L.  Ed.  387,  17  Sup.  Ct. 
62,  applying  rule  to  construction  and  validity  of  statute  under  State 
Constitution;  Forsyth  v.  Hammond,  166  U.  S.  519,  41  L.  Ed.  1100,  17 
Sup.  Ct.  670,  applying  rule  to  territorial  boundaries  of  municipal  cor- 
porations; Hartford  Fire  Ins.  Co.  v.  Chicago  etc.  Ry.,  175  U.  ST  100, 

44  L.  Ed.  39,  20  Sup.  Ct.  37,  applying  rule  to  validity  of  lease  of  land 
by  railroad  to  commercial  partnership;  Daniels  v.  Case,  45  Fed.  845, 
applied  to  validity  of  tax  deed;  Chicago  etc.  Ry.  Co.  v.  Stanley,  62 
Fed.  365,  11  C.  C.  A.  88,  statute  of  one  State  adopted  by  another,  but 
differently  construed,  latter  construction  is  followed  by  Federal  court 
sitting  there;  Workman  v.  Mayor  etc.  of  New  York,  63  Fed.  300, 
applied  to  relations  between  city  corporations  and  their  fire  depart- 
ments; Madden  v.  Lancaster  County,  65  Fed.  192,  12  C.  C.  A.  566,  ap- 
plied to  liability  of  city  for  negligence  in  care  of  streets  and  side- 
walks; Braun  v.  Board  of  Commissioners  of  Benton  County,  66  Fed. 
479,  applying  rule  to  obligation  of  county  for  its  bonds;  Laredo  Imp. 
Co.  v.  Stevenson,  66  Fed.  636,  13  C.  C.  A.  661,  applying  rule  to  limita- 
tions on  corporations  to  increase  stock;  Pauly  Jail-Bldg.  etc.  Co.  v. 
Board  of  Commrs.  of  Kearney  County,  68  Fed.  172,  15  C.  C.  A.  351, 
applying  rule  to  power  of  county  commissioners  to  make  contracts; 
Illinois  Trust  etc.  Bank  v.  Arkansas  City,  76  Fed.  279,  34  L.  R.  A.  524, 
22  C.  C.  A.  171,  as  to  power  of  a  city  of  certain  class;  First  Nat.  Bank 
v.  Glass,  79  Fed.  708,  25  C.  C.  A.  151,  applying  rule  to  homestead  ex* 
emptions;  Union  Pac.  Ry.  Co.  v.  Reed,  80  Fed.  239,  25  C.  C.  A.  389, 
applying  rule  to  competency  as  evidence  of  records  of  deeds;  Sioux 
City  Terminal  R.  R.  etc.  Co.  v.  Trust  Co.  of  North  America,  82  Fed. 
129,  27  C.  C.  A.  73,  applying  rule  to  powers  and  liabilities  of  corpora- 
tions; Greenwood  v.  Town  of  Westport,  63  Conn.  591,  60  Fed.  569, 
town  is  liable  for  negligent  operation  of  drawbridge;  dissenting  opin- 
ion in  Ottenberg  v.  Corner,  76  Fed.  269,  34  L.  R.  A.  624,  22  C.  C.  A. 
163,  majority  holding  chattel  mortgage  not  invalidated  by  subsequent 
assignment  for  creditors;  Stryker  v.  Board  of  Commrs.  of  Grand 
County,  77  Fed.  583,  23  C.  C.  A.  286,  majority  refusing  to  reverse  its 
ruling,  because  of  contrary  intermediate  State  decision;  dissenting 
opinion  in  Workman  v.  Mayor -etc.  of  New  York,  179  U.  S.  583,  589, 

45  L.  Ed.  329,  331,  21  Sup.  Ct.  224,  226,  majority  holding  maritime  and 
not  local  law  governs  in  determining  liability  of  city  for  injuries  to 
vessel  by  fireboat  owned  by  city;  dissenting  opinion  in  Naumburgh  v. 
City  of  Milwaukee,  146  Fed.  658,  77  C.  C.  A.  67,  majority  holding 
Federal  courts  will  disregard  local  decisions  where  State  court  denies 
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waterway  traveler  relief,  though  in  respect  to  landway  traveler's 
rights,  Federal  courts  will  apply  local  laws;  dissenting  opinion  in 
Ward  v.  Board  of  Regents  of  Kansas  State  Agricultural  College,  138 
Fed.  379,  70  C.  C.  A.  512,  majority  holding  board  of  regents  of  Kansas 
Agricultural  College  not  liable  for  discharge  of  professor  hired  by 
them  before  termination  of  contract;  dissenting  opinion  in  In  re 
Falconer,  110  Fed.  117,  49  C.  C.  A.  50,  majority  holding,  under  statute 
of  Arkansas  (Sandf.  &  H.  Dig.,  e.  78,  §§  3716,  3718),  relating  to  ex- 
empt property  of  a  married  man  who  is  a  bankrupt,  after  claiming 
property  worth  less  than  five  hundred  dollars  he  may  amend  schedule 
and  claim  money  to  make  up  the  whole  sum. 

Distinguished  in  Workman  v.  Mayor  etc.  of  New  York,  179  U.  S. 
557,  45  L.  Ed.  819,  21  Sup.  Ct.  214,  holding  city  is  liable  by  maritime 
law  for  negligence  of  its  servants  in  charge  of  fireboat  for  collision 
with  another  vessel;  Baltimore  etc.  R.  R.  Co.  v,  Baugh,  149  U.  S.  373, 
37  L.  Ed.  776,  13  Sup.  Ct.  916  (see  dissenting  opinion  in  149  U.  S.  397, 
87  L.  Ed.  785,  13  Sup.  Ct.  925),  question  who  are  fellow-servants  not 
determined  by  local  law;  Louisville  Trust  Co.  v.  Cincinnati,  76  Fed. 
300,  22  C.  C.  A.  334  (reversing  Louisville  Trust  Co.  v.  Cincinnati,  73 
Fed.  729),  and  Bartholomew  v.  City  of  Austin,  85  Fed.  366,  29  C.  C.  A. 
568,  both  refusing  to  follow  State  construction  of  laws  applicable  to 
contracts  made  after  such  were  entered  into. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to,  Federal  courts. 
Note,  40  L.  R.  A.  (N.  8.)  392,  443. 

Right  of  plaintiff  in  personal  injury  case  to  exhibit  person  to  jury. 
Note,  Ann.  Gas.  1913D,  245,  250. 

What  is  excessive  verdict  in  action  for  personal  injuries  not  re- 
sulting in  death.    Note,  16  Ann.  Gas.  86. 

Excessiveness  of  verdicts  for  personal  injuries.  Note,  L.  R.  A. 
1915F,  398. 

Duty  of  person  injured  by  negligence  of  another  with  reference  to 
securing  physician.    Note,  19  Ann.  Gas.  981. 

Constitutional  equality  of  privileges,  immunities  and  protection. 
Note,  14  L.  R.  A.  580. 

135  XT.  a  500-507,  34  L.  Ed.  252,  10  Sup.  Ct  836,  NORMAN  T.  BTJGKNEB. 
Not  cited. 

135  XT.  8.  507-522,  34  L.  Ed.  254,  10  Sup.  Ct  888,  WEST  v.  CAMDEN. 

Corporate  ameer's  contract  to  keep  another  in  office  by  Us  influence  Is 
•gainst  public  policy. 
XV— 6 
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Approved  in  Maine  Northwestern  Dev.  Co.  v.  Northern  Commercial 
Co.,  213  Fed.  105,  fraud  indicating  execution  of  contract  and  render- 
ing it  against  public  policy  is  available  as  defense  at  law;  Intermela  v. 
Perkins,  213  Fed.  108,  fact  that  warrants  were  fraudulently  issued  by 
city  for  unauthorized  debt  was  available  as  defense  at  law,  and  was 
not  ground  for  restraining  enforcement  of  judgment  against  city  treas- 
urer for  failure  to  pay  debt;  Whitridge  v.  Mt.  Vernon  etc.  Duck  Co., 
210  Fed.  312,  contract  of  corporation,  owning  controlling  interest  in 
another  corporation  operating  manufacturing  plant,  with  third  corpo- 
ration to  make  it  exclusive  selling  agent  for  manufactured  products  of 
mills  "owned  or  controlled"  by  it,  so  far  as  it  undertook  to  bind 
manufacturing  company,  was  void;  Wright  v.  Warren  Bros.  Co.,  204 
Fed.  236,  122  C.  C.  A.  503,  to  render  contract  by  stockholder  to  pay 
salary  to  officer  of  corporation  void,  as  against  public  policy,  it  should 
be  shown  that  contract  was  made  without  knowledge  or  consent  of 
other  minority  stockholders;  Singers-Bigger  v.  Young,  166  Fed.  85,  91 
C.  C.  A.  510,  where  half  owner  of  stock  of  corporation  appointed  direc- 
tor as  special  agent  to  look  after  her  interests,  such  employment  was 
subordinate  to  duties  as  director;  Raymond  v.  Colton,  104  Fed.  226,  43 
C.  C.  A.  501,  holding  contract  by  which  shareholder  and  officer  of  joint 
stock  association  agreed  to  resign  his  office  and  sell  his  stock  to  an- 
other shareholder,  receiving  in  payment  goods  of  the  association,  is 
not  void  between  parties  where  they  are  the  principal  owners  of  the 
association;  Rush  v.  Aunspaugh,  179  Ala.  547,  60  South.  804,  contract 
obligating  defendant  to  organize  corporation  to  take  over  his  laundry 
business,  employ  plaintiff  at  specified  salary,  and  transfer  one-sixth  of 
capital  stock  to  him,  is  void;  People's  Savings  Bank  v.  Big  Rock  Stone 
etc.  Co.,  81  Ark.  603,  99  S.  W.  837,  bank  of  which  mayor  is  stock- 
holder and  president  cannot  take  assignment  of  claim  of  contractor 
against  city  for  work  performed,  which  must  be  inspected  and  accepted 
by  board  of  which  mayor  is  chairman;  Palmbaum  v.  Magulsky,  217 
Mass.  309,  Ann.  Gas.  1915D,  799,  104  N.  E.  747,  agreement  of  stock- 
holder with  another  stockholder  to  vote  to  dispose  of  all  assets  of  cor- 
poration, made  without  knowledge  or  consent  of  only  other  stock- 
holder, is  void;  Scripps  v.  Sweeney,  160  Mich.  159,  161,  162,  163,  125 
N.  W.  77,  78,  contract  by  four  of  nine  stockholders  of  corporation 
operating  four  newspapers  without  consent  of  other  stockholders  to 
employ  one  of  their  number  as  manager  at  certain  salary,  to  operate 
papers  in  concert,  and  to  allow  manager  to  purchase  certain  quantity 
of  stock  at  less  than  its  value,  is  void;  Young  v.  City  of  Mankato,  97 
Minn.  6,  3  L.  R.  A.  (N.  S.)  849,  105  N.  W.  970,  board  of  freeholders 
appointed  to  draft  charter  cannot  employ  and  agree  to  pay  one  of  its 
members  to  furnish  advice  and  draft  charter;  Glass  v.  Basin  etc.  Min. 
Co.,  31  Mont.  31,  77  Pac.  304,  where  plaintiffs,  who  were  owners  of  stock 
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in  defendant  corporation,  deposited  stock  with  defendant  to  Bell  in  con- 
sideration that  they  were  to  hold  offices  in  defendant  until  stock  sold, 
such  contract  was  void;  Jackson  v.  Hooper,  76  N.  J.  Eq.  603,  27 
L.  R.  A.  (N.  8.)  658,  75  Atl.  573,  agreement  between  shareholders  con- 
trolling stock  of  corporation  that  certain  directors  shall  aet  as  dummy 
directors  is  void ;  Withers  v.  Edmunds,  26  Tex.  Civ.  191,  62  S.  W.  796, 
holding  agreement  between  plaintiff  and  defendant  that  plaintiff 
should  secure  control  of  sufficient  stock  to  secure  their  own  re-election 
and  expense  should  be  shared  equally  was  void;  Badere  v.  Goodrich, 
63  Wash.  655,  116  Pac.  276,  where  majority  of  stockholders  of  corpo- 
ration contracted,  in  consideration  of  transfer  of  shares  carrying  con- 
trol, that  plaintiff  should  be  manager  for  one  year,  directors  were  not 
required  to  continue  plaintiff's  employment,  if  unsatisfactory;  Hamp- 
ton v.  Buchanan,  51  Wash.  163,  98  Pac.  377,  promoter's  contract  giv- 
ing to  person  right  to  take  part  in  management  of  corporation  is  void 
as  depriving  stockholders  of  right  to  elect  trustees;  Reed  v.  Johnson, 
27  Wash.  53,  67  Pac.  385,  holding  contract  whereby  plaintiffs  agreed  to 
convey  one-half  interest  in  certain  land  to  defendant  in  consideration 
of  efforts  to  secure  railroad  depot  was  void  where  certain  railroad' 
officers  were  to  receive  one-fourth  of  the  land;  Bias  v.  Atkinson,  64 
W.  Va.  491,  63  S.  E.  397,  contract  made  by  owner  of  more  than  sixty 
per  centum  of  stock  of  corporation  to  sell  all  property  of  corporation 
without  knowledge  or  consent  of  minority  stockholders  is  void;  Mc- 
Graw  v.  Traders'  Nat.  Bank,  64  W.  Va.  515,  63  S.  E.  400,  contract  to 
pay  money  to  secure  appointment  to  office  of  special  receiver  is  void; 
Timme  v.  Kopmeier,  162  Wis.  576,  156  N.  W.  963,  contract  by  director 
of  corporation  with  employee  purchasing  stock  that  if  employment  is 
discontinued,  director  will  repurchase  stock,  is  .void  as  antagonistic  to 
director '8  duties  to  other  stockholders;  Mallory  v.  Mallory- Wheeler 
Co.,  61  Conn.  137,  23  Atl.  710,  majority  of  directors,  acting  together, 
cannot  secure  advantageous  contract,  each  for  himself;  Blue  v.  Capital 
Nat.  Bank,  145  Ind.  528,  43  N.  E.  659,  contract  to  elect  certain  officer 
who  would  make  party  a  favored  creditor  is  invalid ;  Wilbur  v.  Stoepel, 
82  Mich.  347,  21  Am.  St.  Rep.  571,  46  N.  W.  725,  contract  to  employ 
vendee  of  stock  as  manager  and  to  repurchase  if  he  wishes  to  retire  is 
void;  Harris  v.  Scott,  67  N.  H.  439,  32  Atl.  772,  contract  to  vote  stock 
in  certain  way  is  unlawful;  Gage  v.  Fisher,  5  N.  D.  311,  31  L.  R.  A. 
564,  65  N.  W.  814,  refusing  to  enforce  contract  giving  right  to  vote 
stock  to  control  corporation. 

Distinguished  in  Ready  v.  United  Res.  Co.,  57  Or.  335,  108  Pac.  200, 
contract  with  several  stockholders  individually  to  pay  them  certain 
sums  if  they  would  agree  to  sale  of  corporate  property  would  not  be 
deemed  illegal  as  in  fraud  of  other  stockholders  where  it  does  not 
appear  that  there  were  other  stockholders;  Robison  v.  McCraken,  52 
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Fed.  729,  executed  contract  with  directors,  though  voidable  by  stock- 
holders, obligor  cannot  refuse  to  pay;  Jones  v.  Williams,  139  Mo.  33, 
61  Am,  St.  Rep.  452,  37  L.  R.  A.  690,  39  S.  W.  492,  (see  dissenting 
opinion  in  139  Mo.  103,  37  L.  R.  A.  710,  40  S.  W.  373),  contract  with 
unanimous  approval  of  stockholders  to  make  purchaser  president  is  not 
invalid;  dissenting  opinion  in  Badere  v.  Goodrich,  63  Wash.  660,  116 
Pac.  278,  majority  holding  that  under  contract  by  majority  of  stock- 
holders to  make  plaintiff  manager  for  one  year,  directors  were  not 
required  to  continue  plaintiff's  employment,  if  unsatisfactory. 

Contracts,  the  consideration  for  which  has  partly  failed,  or  is 
partly  illegal.    Note,  117  Am.  St  Rep.  514. 

Erroneous  instruction  is  Immaterial  where  plaintiff  could  not  recover 
in  any  event. 

Approved  in  Robinson  v.  Denver  City  Tramway  Co.,  164  Fed.  177, 
90  C.  C.  A.  160,  in  action  for  wrongful  death,  error  in  instructions 
may  be  disregarded  where  verdict  for  unsuccessful  party  could  not 
lawfully  be  sustained,  and  there  was  no  erroneous  exclusion  of  evidence ; 
Morgan  v.  Adams,  29  App.  D.  C.  208,  where  verdict  upon  issue  of 
testamentary  capacity  was  sufficient  to  support  judgment  denying  pro- 
bate of  will,  error  in  finding  upon  issue  of  undue  influence  would  be 
of  no  avail  to  appellants;  Sanger  v.  Flow,  48  Fed.  157,  1  C.  C.  A.  56, 
applying  rule  to  error  in  impaneling  jury  where  verdict  could  have 
been  directed;  dissenting  opinion  in  Cahill  v.  Chicago  etc.  Ry.  Co.,  74 
Fed.  296,  20  C.  C.  A.  184,  majority  reversing  judgment,  and  not  con- 
sidering contributory  negligence,  not  considered  below. 

Corporations — Powers  of  one  owning    most  or  all  of    the  stock. 
Note,  61  Am.  St.  Rep.  459. 

136  U.  &  522-532,  34  L.  Ed.  276,  10  8up.  Ok  907,  ROBINSON  V.  IBON  BY. 
OO. 

Second  mortgagee's  bill  to  rescind  first  mortgage  sale  dismissed  where 
rraud  not  shown,  nor  offer  to  redeem. 

Approved  in  Kent  v.  Lake  Superior  Ship  Canal  etc.  Co.,  144  U.  S.  88, 
36  L.  Ed.  357,  12  Sup.  Ct.  654,  remedy  for  error  in  decree  of  foreclosure 
and  sale  must  be  in  court  which  rendered  it;  Buford  v.  Ward,  108  Ala. 
311, 19  South,  359,  arguendo. 

Distinguished  in  Compton  v.  Jesup,  167  U.  S.  29,  42  L.  Ed.  65,  17 
Sup.  Ct.  805,  holding  lienholder  entitled  to  resale  of  road. 

135  U.  S.  533-549,  34  L.  Ed.  262,  10  Sup.  Ct.  867,  GLENN  Y.  LIGGETT. 

•  Citation  and  bond  antedating  judgment  must  be  presumed  subsequent 
where  record  so  recites. 

Approved  in  In  re  McCall,  145  Fed.  903,  76  C.  C.  A.  430,  where  order 
overruling  application  for  rehearing  of  order  confirming  bankrupt's 
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composition  entered  a  journal  for  October  10,  1905,  and  was  indorsed, 
filed  on  same  day,  direction  by  judge  to  enter  order  dated  October  16, 
1905,  will  be  presumed  to  have  been  intended  for  October  10,  1905. 

Decree  ordering  subscriptions  paid  binds  stockholders  and  la  mot  at- 
tackable collaterally. 

Approved  in  Coe  v.  Armour  Fertilizer  Works,  237  U.  S.  423,  59  L.  Ed. 
1031,  35  Sup.  Ct.  625,  while  judgment  recovered  against  corporation, 
without  fraud  or  collusion,  in  court  having  jurisdiction,  may  conclude 
stockholder  as  to  existence  and  amount  of  debt,  property  of  stockholder, 
indebted  to  corporation  may  not  be  taken  to  satisfy  debt  without  giving 
him  hearing;  Bigelow  v.  Old  Dominion  Copper  Mining  etc.  Co.,  225 
U.  S.  141,  Ann.  Gas.  1913E,  875,  56  L.  Ed.  1027,  32  Sup.  Ct.  641,  although 
judgment  dismissing  bill  against  one  of  two  joint  tort-feasors  may  be 
bar  in  State  where  rendered  against  suit  on  same  cause  of  action 
against  other  tort-feasor,  court  of  another  State  may  determine  for 
itself  whether  such  judgment  is  bar  to  actions  against  other  tort- 
feasor; Hancock  Nat.  Bank  v.  Farnum,  176  U.  S.  644,  44  L.  Ed.  621, 
20  Sup.  Ct.  508,  holding  judgment  against  corporation  binding  on  stock- 
holders must  be  given  same  effect  in  another  State;  Scott  v.  Abbott, 
160  Fed.  581,  87  C.  C.  A.  475,  stockholders  cannot  rescind  contract  for 
fraud  and  recover  money  paid  for  stock  where  they  have  remained 
stockholders  and  received  dividends  for  some  years  during  which  cor- 
poration has  contracted  indebtedness,  and  exercise  of  such  right  of 
rescission  would  injure  creditors;  Saxlehner  v.  Eisner,  140  Fed.  941, 
where  executive  officers  of  corporation  control  defense  of  action  for 
willfully  infringing  complainant's  trademark  and  are  jointly  and  sev- 
erally liable  with  corporation,  final  decree  is  conclusive  on  them; 
Howarth  v.  Lombard,  175  Mass.  577,  56  N.  E.  891,  holding  liability 
of  stockholders  of  banking  corporation  under  Hill's  Ann.  Stats.  & 
Codes  Wash.,  §  1511,  as  determined  by  court,  is  conclusive  on  stock- 
holders on  insolvency  of  bank;  Child  v.  Cleaves,  95  Me.  509,  50  Atl. 
717,  holding  in  action  in  this  State  by  receiver  of  foreign  corporation 
to  enforce  liability  of  defendant  nonresident  stockholder  in  Minnesota 
bank,  defendant  is  bound  by  decree  appointing  receiver;  Guilbert  v.* 
Kessinger,  173  Mo.  App.  695,  160  S.  W.  23,  findings  of  court  in  decree 
in  suit  for  appointment  of  receiver  for  insolvent  corporation  were 
prima  facie  evidence  against  foreign  stockholders  not  parties  to  suit; 
Swing  v.  Taylor,  68  W.  Va.  624,  70  S.  E.  374,  decree  against  insurance 
company  ascertaining  liabilities  and  assessing  policy-holders  to  pay 
same  is  binding  upon  policy-holders;  Elson  v.  Wright,  134  Iowa,  639, 
112  N.  W.  107,  under  Iowa  code  creating  double  liability  against  certain 
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bank  stockholders  and  providing  that  receiver  may  maintain  action  to 
determine  stockholder's  liability,  in  order  to  make  assessment  valid, 
stockholder  must  be  party  to  litigation  before  assessment;  Swing  v. 
Karge  Furniture  Co.,  123  Mo.  App.  393,  100  S.  W.  670,  liability  of 
policy-holders  in  Ohio  Insurance  Company  to  pay  assessment  to  meet 
liabilities  of  company  may  be  enforced  by  decree  of  Ohio  court;  Swing 
v.  Rose,  75  Ohio  St.  367,  79  N.  E.  760,  in  proceeding  under  statute  to 
dissolve  mutual  insurance  company,  decree  assessing  premium  notes 
executed  by  policy-holders  to  pay  liabilities  of  company  is  binding 
upon  policy-holders,  although  they  were  not  parties;  French  v.  Hard- 
ing, 235  Pa.  85,  Ann.  Gas.  1914B,  744,  83  Atl.  589,  in  action  by  receiver 
of  foreign  corporation  against  resident  stockholder  or  assessment  au- 
thorized by  decree  of  court,  stockholder  cannot  question  findings  of  in- 
solvency and  grounds  of  assessment,  but  he  may  set  up  defenses  personal 
to  himself  involving  rights  as  bona  fide  holder;  Great  Western  Tel.  Co.  v. 
Purdy,  162  U.  S.  337,  40  L.  Ed.  990,  16  Sup.  Ct.  813,  assessment  is 
conclusive  as  to  necessity,  but  statute  of  limitations  may  be  pleaded  as 
to  liability  on  subscription;  Bennett  v.  Glenn,  55  Fed.  957,  5  C.  C.  A. 
353,  involving  same  matters;  National  Foundry  etc.  Works  v.  Oconto 
Water  Co.,  68  Fed.  1007,  applying  rule  to  mechanic's  lien;  McVickar 
v.  Jones,  70  Fed.  759,  and  American  Freehold  Land  etc.  Co.  v.  Wood- 
worth,  79  Fed.  952,  both  holding  original  liability  need  not  be  pleaded 
and  proved  in  a  suit  against  stockholders;  Sheafe  v.  Larimer,  79  Fed. 
x923,  applying  rule  where  stockholder  is  nonresident  and  not  before 
the  court;  Hale  v.  Hardon,  95  Fed.  757,  759,  37  C.  C.  A.  240  (see  dis- 
senting opinion  in  95  Fed.  786,  787,  37  C.  C.  A.  240),  applying  rule  in 
suit  against  receiver  who  makes  default;  Hambleton  v.  Glenn,  72  Md. 
349,  20  Atl.  120,  it  cannot  be  shown  collusive;  Hambleton  v.  Glenn,  72 
Md.  357,  20  Atl.  123,  disallowing  collateral  attack ;  Mutual  Fire  Ins.  Co. 
v.  Phoenix  Furniture  Co.,  108  Mich.  176,  62  Am.  St  Rep.  695,  34 
L.  R.  A.  697,  66  N.  W.  1096,  stockholder  bound  as  to  indebtedness  of 
corporations;  McLaughlin  v.  O'Neill,  7  Wyo.  207,  51  Pac.  249,  in  Utah, 
aggregate  deficit  of  corporation  must  be  established  in  equity  before 
suit  against  stockholder;  Warner  v.  Delbridge  &  Cameron  Co.,  110 
Mich.  593,  64  Am.  St.  Rep.  370,  34  L.  R.  A.  702,  68  N.  W.  284,  arguendo. 
Distinguished  in  Rood  v.  Whorton,  67  Fed.  438,  stockholder  not 
bound  in  respect  to  question  affecting  individual  liability  where  he  is 
no  party;  Andrews  v.  National  Foundry  etc.  Works,  76  Fed.  172,  36 
L.  R.  A.  151,  22  C.  C.  A.  110,  stockholders  only  bound  by  adjudication 
of  rights  arising  out  of  contract  of  subscription;  Wilgus  v.  Germain, 
72  Fed.  776,  19  C.  C.  A.  188,  judgment  for  infringement  against  cor- 
poration is  not  res  adjudicata  in  suit  against  partnership,  which  is  a 
stockholder;  Nickum  v.  Burckhardt,  30  Or.  474,  60  Am.  St.  Rep.  829, 
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48  Pac.  474,  failure  of  receiver  to  recover  against  one  alleged  stock- 
holder does  not  estop  him  to  sue  another. 

Judgment  against  corporation — Effect  of  as  against  stockholder. 
Note,  97  Am.  St.  Rep.  464. 

Necessity  of  notice  to  stockholder  to  bind  him  by  order  for  unpaid 
stock  subscription  in  insolvency  proceedings.  Note,  36  L.  R.  A. 
(N.  8.)  179,  181. 

■ 

Statute  of  limitations  does  not  run  against  stock  subscriptions  payable 
on  call,  until  call  or  equivalent. 

Approved  in  Deweese  v.  Smith,  106  Fed.  441,  66  L.  R.  A.  971,  45 
C.  C.  A.  408,  holding  statute  of  limitations  commences  to  run  in  favor 
of  stockholder  of  insolvent  national  bank  under  section  5151,  Rev. 
Stats.,  after  liability  has  been  determined  by  controller  of  currency; 
Alexander  v.  Gordon,  101  Fed.  95,  41  C.  C.  A.  228,  holding,  under 
Sandf .  &  H.  Dig.  Ark.  1894,  §  4841,  providing  that  second  action  may 
be  brought  within  one  year  after  nonsuit,  record  in  suit  to  recover 
land  may  be  introduced  to  avoid  bar  in  action  of  ejectment  for  same 
land ;  De  Weese  v.  Smith,  97  Fed.  318  (reversed  in  106  Fed.  441,  66 
L.  R.  A.  971,  45  C.  C.  A.  408) ;  holding  where  liability  of  stockholders 
of  national  bank  to  assessment  on  insolvency  of  bank  is  conditioned 
upon  sufficiency  of  general  assets,  and  receiver  is  only  authorized  to 
proceed  against  stockholders  after  controller  has  determined  necessity 
of  assessment,  statute  of  limitations  commences  to  run  after  such  de- 
termination; Glenn  v.  Sothoron,  4  App.  D.  C.  127,  in  action  by  assignee 
of  insolvent  corporation  to  recover  call  made  under  direction  of  court 
upon  stockholder  for  unpaid  balance  due  upon  his  stock,  statute  of 
limitation  begins  to  run  from  date  of  order  of  court;  West  v.  Topeka 
Sav.  Bank,  66  Kan.  533,  72  Pac.  255,  holding,  when  corporation  becomes 
insolvent,  statute  of  limitation  commences  to  run  at  once  upon  unpaid 
subscription,  although  no  calls  were  made  as  provided  in  subscription; 
Guiibert  v.  Kessinger,  173  Mo.  App.  697,  160  S.  W.  24,  action  by  re- 
ceiver to  collect  unpaid  stock  subscriptions  is  not  barred  by  limitations 
where  there  was  no  showing  that  call  for  unpaid  subscription  had  been 
made  prior  to  order  of  court  to  proceed  against  stockholders,  which  was 
less  than  three  years  before  suit;  Shipman  v.  Treadwell,  208  N.  T.  411, 
102  N.  E.  637,  cause  of  action  in  favor  of  foreign  receiver  to  enforce 
liability  of  resident  stockholder  does  not  accrue  until  judgment  is  ren- 
dered determining  amount  of  assessment  upon  stock;  Hawkins  v. 
Dorinerberg,  40  Or.  104,  66  Pac.  693,  holding  after  corporation's  right  . 
to  collect  stockholder's  unpaid  subscription  has  become  barred,  creditor 
cannot  enforce  the  liability;  Glenn  v.  Marbury,  145  U.  S.  506,  507,  36  * 
L.  Ed.  793,  794,  12  Sup.  Ct.  917,  statute  runs  when  court  orders  assess- 


135  U.  S.  533-649       NOTES  ON  U.  S.  REPORTS,  88 

merit  on  insolvent  corporation;  Glenn  v.  Priest,  48  Fed.  20,  statute  does 
not  run  till  call  is  made;  Liggett  v.  Glenn,  51  Fed.  391,  392,  2  C.  C.  A. 
286,  applying  rule;  Priest  v.  Glenn,  51  Fed.  401,  2  C.  C.  A.  305,  involving 
same  matters;  Thompson  v.  German  Ins.  Co.,  76  Fed.  894,  holding  right 
of  receiver  of  national  bank  may  be  barred  by  State  statute  of  limi- 
tations; Carey  v.  Mayer,  79  Fed.  927,  25  C.  C.  A.  239,  though  call  be 
not  made  till  after  discharge  of  insolvent  stockholder,  it  is  a  bar;  Dex- 
ter v.  Edmands,  80  Fed.  473,  holding  time  of  statute  is  fixed  by  lex 
fori;  Aldrich  v.  Yates,  95  Fed.  82,  limitation  does  not  run  on  balance 
of  subscription  till  called  for,  where  only  part  is  called;  Glenn  v.  Lig- 
gett, 47  Fed.  473,  arguendo. 

Distinguished  in  Great  Western  Tel.  Co.  v.  Purdy,  162  U.  S.  338, 
40  L.  Ed.  991, 16  Sup.  Ct.  814,  statute  begins  to  run  in  Iowa  when  de- 
mand might  have  been  made. 

Statute  of  limitations  in  actions  against  officers  and  stockholders 
of  corporations.    Note,  96  Am.  St.  Rep.  984. 

Limitations  of  actions  on  obligations  payable  on  or  after  demand. 
Note,  136  Am.  St.  Rep.  481. 

Whether  demand,  when  necessary  to  start  statute  of  limitations, 
must  be  made  within  statutory  period.    Note,  4  Ann.  Gas.  729. 

Running  of  limitations  against  unpaid  balance  of  stock  subscrip- 
tion.   Note,  1  L.  R.  A.  (N.  S.)  905. 

What  statute  of  limitations  will  govern  action  in  other  State  or 
country.    Note,  48  L.  R.  A.  687. 

Law  governing  limitations  on  contract.    Note,  6  L.  R.  A.  (N.  8.) 
660. 

Law  governing  limitation  of  action  where  cause  of  action  created 
by  statute  of  another  State.    Note,  46  L.  R.  A.  (N.  S.)  688. 

Corporate  creditors'  and  stockholders'  rights  are  adjudicated  by  laws  of 
State  creating  the  concern. 

Approved  in  Harris- Woodbury  Lumber  Co.  v.  Coffin,  179  Fed.  263, 
power  of  corporation  to  sue  and  be  sued  after  dissolution  is  deter- 
mined by  law  of  State  of  incorporation,  and  not  by  law  of  State  in 
which  suit  is  brought;  Brown  v.  Allebach,  166  Fed.  491,  law  of  forum 
determines  time  within  which  action  must  be  commenced;  Leyner  En- 
gineering Wks.  v.  Kempner,  163  Fed.  610,  liability  of  stockholder  for 
corporate  debts  and  manner  of  enforcement  is  governed  by  statutes  of 
State  of  incorporation,  and  cannot  be  increased  nor  different  remedy 
given  by  statute  of  State  in  which  it  may  do  business ;  Giesen  v.  London 
&  Northwest  American  Mtg.  Co.,  102  Fed.  587,  42  C.  C.  A.  515,  holding 
defendant,  who  was  an  American  stockholder  in  English  corporation, 
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who  had  not  obtained  transfer  of  stock  on  books  of  corporation  when 
he  sold  his  stock  as  required  by  the  by-laws,  was  liable  for  assessments 
when  corporation  went  into  liquidation;  McVickar  v.  Jones,  70  Fed. 
756,  758,  Federal  court  enforces  stockholders'  liability  in  mode  pre- 
scribed where  it  is  created;  Glenn  v.  Hunt,  120  Mo.  340,  25  8.  W.  184, 
applying  rale  to  liabilities  of  stockholders  on  transfer  of  stock ;  Leucke 
v.  Tredway,  45  Mo.  App.  513,  right  of  recovery  against  stockholder 
depends  on  law  of  domicile,  the  remedy  on  law  of  forum. 

Enforcement  in  other  States  of  the  personal  liability  of  stockhold- 
ers.   Note,  37  Am.  St.  Rep.  169. 

One  court  having  called  part  of  subscription  does  not  prevent  second 
call  by  same  or  another  court. 

Approved  in  Foots  v.  Glenn,  52  Fed.  529,  involving  same  matters. 

Assessment  on  stockholders  under  order  of  court  in  another  State 
as  res  judicata.    Note,  34  L.  R.  A.  694,  697. 

Equity  jurisdiction  to  enforce  unpaid  stock  subscription.    Note, 
46  L.  R.  A.  (N.  S.)  446,  451. 

Miscellaneous.  Cited  in  Child  v.  Cleaves,  95  Me.  513,  50  Atl.  719, 
holding  receiver  of  Minnesota  corporation  may  enforce  stockholders' 
liability  in  this  State  against  resident  thereof;  Schmitt  v.  Mahoney,  60 
Neb.  25,  82  N.  W.  101,  holding,  by  comity  between  States,  corporations 
of  one  State  may  sue  in  court  of  another  unless  prohibited  by  law. 

135  U.   a  550-554,  34  la.  Ed.  258,  10  8op.  Ot,  841,  UNITED  STATES  v. 
VOORHEES. 

Not  cited. 

136  TJ.  8.  554-575,  34  L.  Ed.  235,  10  Sup.  Ot.  1044,  WASHINGTON  ETC. 
E.  E.  CO.  v.  McDABE. 

Master  does  not  insure  safety  of  appliances,  but  must  use  care,  and  is 
liable  for  known  defects  unknown  to  servant. 

Approved  in  Armour  v.  Russell,  144  Fed.  615,  6  L  R.  A.  (N.  S.)  602, 
75  C.  C.  A.  416,  following  rule;  Chicago  etc.  Ry.  Co.  v.  Bower,  241 
U.  S.  474,  60  L.  Ed.  1109,  36  Sup.  Ct.  624,  locomotive  engineer  did  not 
assume  increased  risk  of  using  lubricator  glass  upon  engine  carry  ins: 
undue  pressure;  Patton  v.  Texas  &  P.  R.  R.  Co.,  179  U.  S.  664,  45  L.  Ed. 
365,  21  Sup.  Ct.  278,  holding  where  locomotive  fireman  was  injured  by 
turning  of  a  loose  step  which  he  was  cleaning  and  which  was  in  good 
condition  at  beginning  of  trip  and  which  had  not  yet  been  inspected 
by  regular  inspector,  no  recovery  could  be  had;  Southern  Ry.  Co.  v. 
Gadd,  207  Fed.  279,  125  C.  C.  A.  21,  negligence  of  engineer  in  snd- 
denly  starting  engine  was  negligence  of  defendant,  and  fireman  did  not 
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assume  risk  of  injury  from  such  negligence;  American  Locomotive  Co. 
v.  White,  205  Fed.  264,  123  C.  C.  A.  464,  in  action  for  injuries  to  ser- 
vant assisting  in  raising  running-board  to  boiler,  plaintiff  could  show 
defendant's  failure  to  use  customary  method  increased  danger;  Regan 
v.  Parker-Washington  Co.,  205  Fed.  705,  L.  R.  A.  1015F,  810,  123 
C.  C.  A.  648,  holding  that  it  was  positive  duty  of  defendant  to  see  that 
roof  of  tunnel  was  properly  trimmed  to  render  it  safe  for  workmen 
blasting  tunnel;  Canadian  Northern  Ry.  Co.  v.  Senske,  201  Fed.  641, 
644,  645,  120  C.  C.  A.  65,  in  action  for  injury  to  employee  from  de- 
fective handhold,  not  discoverable  by  inspection,  railroad  was  entitled 
to  directed  verdict;  Commonwealth  Steel  Co.  v.  McCash,  184  Fed.  884, 
107  C.  C.  A.  206,  in  action  for  negligence  of  employee  in  steel  foundry, 
evidence  was  insufficient  to  show  actionable  negligence  where  no  danger 
known  or  discoverable  by  reasonable  diligence  was  shown;  Delaware 
L.  &  W.  R.  Co.  v.  Troxell,  183  Fed.  376,  105  C.  C.  A.  593,  in  action  for 
death  of  fireman  in  collision,  defendant  railroad  was  not  chargeable  with 
negligence  for  failure  to  equip  siding  with  derailing  switch  as  addi- 
tional safeguard;  Chicago  Great  Western  Ry.  Co.  v.  Minneapolis,  St. 
P.  &  S.  S.  M.  Ry.  Co.,  176  Fed.  242,  20  Ann.  Cas.  1200,  10  C.  C.  A.  41, 
statute  requiring  railroadB  to  stop  trains  before  reaching  crossing  of 
another  railroad  imposed  no  duty  to  stop  train  before  reaching  connec- 
tion with  another  railroad  used  as  part  of  same  system,  and  parties 
cannot  maintain  action  on  ground  that  colliding  trains  did  not  stop  at 
crossing;  Puget  Sound  Electric  Ry.  v.  Harrigan,  176  Fed.  491,  100 
C.  C.  A.  104,  employee  undertaking  night  service  for  railroad,  necessi- 
tating use  of  lantern,  did  not  assume  risk  from  conditions  due  to  em- 
ployer's negligence  because  he  might  have  discovered  them  by  aid  of 
lantern;  Haines  v.  Spencer,  167  Fed.  271,  92  C.  C.  A.  658,  holding 
master  not  required  to  furnish  reversing  mechanism  on  laundry  mangle, 
where  risk  of  injury  was  obvious;  Chicago,  M.  &  St.  P.  Ry.  Co.  v. 
Moore,  166  Fed.  669,  23  L.  R.  A.  (N.  S.)  962,  92  C.  C.  A.  357,  holding 
employer  liable  for  personal  injuries  to  employee  resulting  from  fall  of 
boom  derrick  due  to  negligence  in  using  insufficient  key;  Chicago  Great 
Western  Ry.  Co.  v.  McDonough,  161  Fed.  (563,  88  C.  C.  A.  517,  in 
action  for  injuries  from  boiler  explosion,  evidence  of  recurring  explo- 
sions was  admissible  as  bearing  upon  tendency  of  boilers  to  become 
impaired,  defendant's  knowledge  of  that  tendency,  and  precautions 
which  should  have  been  taken  in  inspecting  and  testing  boilers;  Great 
Western  Sugar  Co.  v.  Pray,  158  Fed.  761,  86  C.  C.  A.  112,  master  is  not 
liable  for  injury  to  employee  resulting  from  failure  to  use  appliance 
according  to  directions ;  Wyman  v.  Lehigh  Valley  R.  Co.,  158  Fed.  961, 
86  C.  C.  A.  161,  holding  railroad  wrecking-master  was  not  negligent 
in  using  block  instead  of  replacers  to  rerail  car,  and  plaintiff  could  not 
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recever  for  death  of  intestate  caused  by  breaking  of  coupling  link  in 
cable;  Southern  Pac.  Co.  v.  Hetzer,  135  Fed.  281,  283,  284,  1  L.  R.  A. 
(N.  S.)  288,  68  C.  C.  A.  26,  railroad  owes  employee  duty  of  using  rea- 
sonable care  to  keep  in  its  employ  competent  servants;  Illinois  Central 
R.  Co.  v.  Coughlin,  132  Fed.  802,  65  C.  C.  A.  101,  where  nut  on  bolt 
which  fastened  one  end  of  handhold  on  car  either  came  off  when  em- 
ployee  took  hold  or  had  previously  worked  off,  error  to  refuse  to 
instruct  jury  that  defendant  not  liable  if  handhold  worked  loose  by 
reason  of  nut  coming  off;  King  v.  Morgan,  109  Fed.  450,  48*  C.  C.  A. 
507,  holding  plaintiff  could  not  recover  for  injuries  received  while  he 
was  engaged  in  tamping  dynamite  in  a  hole  in  a  mine  where  he  had 
worked  for  three  months  and  in  other  mines  for  two  years;  Hodges  v. 
Kimball,  104  Fed.  752,  44  C.  C.  A.  193,  holding  no  recovery  could  be 
had  for  death  of  brakeman  when  he  attempted  to  make  a  coupling 
without  the  use  of  a  stick,  in  violation  of  rule  of  company;  New  Or- 
leans etc.  R.  R.  Co.  v.  Clements,  100  Fed.  422,  40  C.  C.  A.  465,  holding 
where  nut  was  gone  from  top  of  brake  and  when  brakeman  attempted  to 
take  hold  of  brake  it  gave  way  and  he  was  run  over,  he  was  not  guilty 
of  contributory  negligence;  Empson  Packing  Co.  v.  Vaughn,  27  Colo. 
71,  59  Pac.  751,  holding  evidence  showed  that  cooker  in  defendant 's  can- 
nery was  subjected  to  undue  steam  pressure,  and  that  explosion  result- 
ing in  death  of  plaintiff's  intestate  was  caused  by  not  equipping  cooker 
with  safety-valve;  District  of  Columbia  v.  Pierce,  44  App.  D.  C.  141, 
in  action  against  municipality  for  injuries  to  pedestrian  who  fell  into 
manhole  and  claimed  cover  was  defective,  admission  of  testimony  that 
different  and  heavier  sewer  cover  was  in  use  generally  by  municipality 
was  error;  Sprow  v.  Staples,  38  App.  D.  C.  227,  reversing  directed 
verdict  in  action  against  hotel-keeper  for  death  of  servant  caused  by 
explosion  of  boiler,  where  evidence  tended  to  show  explosion  was  caused 
by  clogging  of  pipe  with  rust  and  sediment  for  many  months;  United 
States  Express  Co.  v.  Ball,  36  App.  D.  C.  279,  Ann.  Gas.  19120,  331. 
in  action  for  death  of  engineer  in  charge  of  stationary  gasoline  engines, 
who  was  killed  by  falling  of  chimney,  it  was  error  to  refuse  instruction 
that  defendant  was  not  insurer,  but  was  liable  only  for  negligence  in 
construction  of  chimney  or  in  its  use;  Butler  v.  Frazee,  25  App.  D.  C. 
401,  affirming  directed  verdict  for  defendant  in  action  by  employee  of 
laundry  injured  by  use  of  mangle  not  equipped  with  properly  adjusted 
finger-guards;  Mackey  v.  Baltimore  etc.  R.  Co.,  8  Mackey  (D.  C),  295, 
in  action  for  injuries  to  employee  from  defective  brake  causing  acci- 
dent during  snowstorm,  instruction  that  defendant  was  liable  if  brake 
was  not  in  reasonable  repair  for  such  occasion  was  not  error;  Missouri 
etc.  Ry.  Co.  v.  Wilhoit,  6  Ind.  Ter.  542,  98  S.  W.  343,  railroad  is  liable 
for  injuries  to  servant  resulting  from  failure  of  foreman  to  inspect 
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hand-car,  though  foreman  was  fellow-servant,  since  duty  of  furnishing 
safe  appliances  could  not  he  delegated;  Interstate  Coal  Co.  v.  Garrard, 
163  Ky.  239,  173  S.  W.  769,  employer  was  liable  to  inexperienced  em- 
ployee in  coal  mine  for  injury  caused  by  fall  of  slate  which  could  have 
been  removed  before  he  went  to  work;  Miller  v.  Michigan  Cent.  R.  Co., 
185  Mich.  447,  152  N.  W.  240,  railroad  conductor  knowing  of  nearness 
of  track  to  door-post  and  floor  of  freight-house,  assumed,  as  matter  of 
law,  risk  of  injury  by  being  caught  between  car  and  door-post;  Forquer 
v.  Slater  Brick  Co.,  37  Mont.  444,  97  Pac.  848,  in  action  for  injury 
from  unguarded  knives  of  machine,  master  is  not  liable  for  failure  to 
furnish  some  special  device  rendering  machinery  less  dangerous; 
Deligny  v.  Tate  Furniture  Co.,  170  N.  C.  202,  86  S.  E.  986,  in  action 
for  injury  to  employee,  defendant  was  liable  for  negligence  in  failure 
to  equip  machine  with  iron  cleat;  Lloyd  v.  Southern  Ry.  Co.,  166  N.  C. 
33,  81  S.  E.  1006,  question  whether  railroad  was  guilty  of  negligence 
in  furnishing  engineer  with  engine  with  improperly  adjusted  lever  gov- 
erning ash-pan  was  for  jury;  Horton  v.  Seaboard  Air  Line  R.  Co.,  162 
N.  C.  430,  78  S.  E.  497,  in  action  by  engineer  for  injury  to  eye  from 
explosion  of  unguarded  water-gauge,  holding  instruction  on  assumption 
of  risk  was  more  favorable  to  railroad  than  was  proper  and  affirming 
judgment  for  plaintiff;  Mincey  v.  Atlantic  Coast  Line  R.  Co.,  161  N.  C. 
471,  77  S.  E.  675,  railroad  was  liable  to  carpenter  employed  to  make 
repairs  from  injury  resulting  from  use  of  defective  ladder,  where  de- 
fects were  not  discoverable  by  inspection,  but  defendant  knew  of  them; 
Neeley  v.  Southwestern  etc.  Oil  Co.,  13  Okl.  364,  64  L.  R.  A.  145,  75 
Pac.  540,  master  owes  employee  the  duty  of  using  reasonable  care  to 
furnish  him  with  a  Bafe  ladder  used  in  connection  with  replacing  help 
in  defendant's  factory;  Konold  v.  Rio  Grande  etc.  Ry.  Co.,  21  Utah, 
398,  60  Pac.  1025,  holding  instruction  that  plaintiff  did  not  undertake 
to  incur  risks  arising  from  defective  machinery,  but  that  defendant 
would  make  provision  that  no  unnecessary  danger  should  ensue  to  him, 
is  erroneous;  Kiley  v.  Rutland  R.  'Co.,  80  Vt.  546,  13  Ann.  Gas.  269,  68 
Atl.  717,  railroad  was  liable  for  injury  to  conductor  from  defective 
round  of  ladder  on  freight-car,  where  inspection  was  negligent ;  .South- 
ern Ry.  Co.  v.  Childrey,  113  Va.  384,  74  S.  E.  224,  in  action  against 
railroad  for  injury  to  brakeman  caused  by  defective  appliance,  it  was 
error  to  instruct  that  company  was  bound  to  use  ordinary  care  to  fur- 
nish sound  and  safe  brakes  and  appliances;  Virginia  etc.  Wheel  Co.  v. 
Chalkey,  98  Vt.  66,  34  S.  E.  977,  holding  when  plaintiff  had  asked  his 
employer  to  repair  defect  in  machinery  and  employer  said  that  it  would 
be  done  in  short  time,  plaintiff  could  recover  for  an  accident  which 
occurred  twenty  minutes  later;  Texas  etc.  Ry.  Co.  v.  Cox,  145  U.  S. 
607,. 36  L.  Ed.  834,  12  Sup.  Ct.  909,  allowing  recovery  by  brakeman; 
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Southern  Pac.  Co.  v.  Seley,  152  U.  S.  153,  38  L.  Ed.  395,  14  Sup.  Ct. 
532,  disallowing  recovery  for  injury  to  conductor  from  unblocked  frogs; 
Baltimore  etc.  R.  R.  Co.  v.  Mackey,  157  U.  S.  87,  39  L.  Ed.  630,  15 
Sup.  Ct.  496v  and  Louisville  etc.  Ry.  Co.  v.  Bates,  146  Ind.  568,  45 
N.  E.  110,  both  applying  rule  to  foreign  cars  hauled  by  railroad ;  Texas 
etc.  Ry.  Co.  v.  Barrett,  166  U.  S.  620,  41  L.  Ed.  1139,  17  Sup.  Ct.  709, 
burden  is  on  plaintiff  to  show  boiler  was  improper  appliance;  Davidson 
v.  Southern  Pac.  ,Co.,  44  Fed.  479,  480,  applying  rule  in  case  of  injury 
from  defective  track;  Rillston  v.  Mather,  44  Fed.  744,  holding  case 
herein  one  for  the  jury;  Southern  Pac.  Co.  v.  Burke,  60  Fed.  708,  9 
C.  C.  A.  229,  holding  negligence  as  to  defective  couplings  for  jury; 
Kansas  City  etc.  R.  R.  Co.  v.  Kirksey,  60  Fed.  1003,  9  C.  C.  A.  321, 
railroad  no  insurer  of  its  tracks;  Norman  v.  Wabash  R.  R.  Co.,  62 
Fed.  729,  10  C.  C.  A.  617,  leaving  question  of  liability  for  defective 
flooring  in  railroad  shed  to  jury;  Atchison  etc.  R.  R.  Co.  v.  Myers,  63 
Fed.  798, 11  C.  C.  A.  439,  railroad  not  liable  to  switchmen  for  defective 
foreign  car,  having  given  warning  of  its  defects;  Shadford  v.  Ann 
Arbor  Street  R.  R.  Co.,  Ill  Mich.  392,  69  N.  W.  662,  and  Fritz  v.  Salt 
Lake  etc.  Electric-Light  Co.,  18  Utah,  502,  56  Pac.  92,  both  holding 
appliances  in  general  use  are  sufficient;  Thomas  v.  Missouri  Pac.  Ry. 
Co.,  109  Mo.  214,  18  S.  W.  988,  switchman  assumes  risk  of  defective 
couplings  of  foreign  cars;  McMullen  v.  Missouri  etc.  Ry.  Co.,  60  Mo. 
App.  239,  master  should  furnish  enough  men  to  do  the  work;  Johnson 
v.  Boston  etc.  Min.  Co.,  16  Mont.  178,  40  Pac.  302,  holding  old  boiler 
herein  not  reasonably  safe;  Anderson  v.  Illinois  Cent.  Ry.  Co.,  109 
Iowa,  528,  80  N.  W.  562,  plaintiff  may  prove  what  are  proper  tools 
where  those  used  are  claimed  defective;  Chicago  etc.  R.  R.  Co.  v. 
Kellogg,  55  Neb.  751,  76  N.  W.  463,  fact  of  accident  is  no  evidence  of 
master's  negligence;  McDonald  v.  Norfolk  etc.  R.  R.  Co.,  95  Va.  105, 
27  S.  E.  821,  disallowing  recovery  for  injury  to  brakeman  by  mis- 
matched couplers,  he  having  knowledge  of  defect;  Johnson  v.  Chesa- 
peake etc.  Ry.  Co.,  38  W.  Va.  211,  18  S.  E.  574,  brakeman  going  be- 
tween cars  to  couple,  against  rules,  cannot  recover;  dissenting  opinion 
in  Woodruff  v.  Yazoo  &  M.  V.  R.  Co.,  222  Fed.  32,  137  C.  C.  A.  667, 
majority  holding  that  ruling  on  appeal  in  action  for  injuries  to  em- 
ployee that  evidence  made  questions  for  jury  as  to  defendant's  negli- 
gence and  employee's  assumption  of  risk  was  law  of  case  on  subsequent 
appeal;  dissenting  opinion  in  Pulaski  Min.  Co.  v.  Hagan,  196  Fed. 
732,  116  C.  C.  A.  352,  majority  holding  in  action  for  injuries  to  servant 
while  loading  tank-car  with  sulphuric  acid,  evidence  warranted  finding 
that  method  used  was  •not  reasonably  safe,  and  that  plaintiff  was  not 
guilty  of  contributory  negligence  and  did  not  assume  risk. 
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Railroads — Duty  to  furnish  improved  appliances.  Note,  65  Am.  St. 
Rep.  738. 

Liability  of  a  master  to  his  servant  for  injuries  resulting  from 
defective  machinery  and  appliances.  Note,  98  Am.  St.  Rep. 
298. 

Master's  duty  as  to  selection  between  different  styles  or  makes  of 
appliances.    Note,  6  L  E.  A.  (N.  8.)  493. 

Furnishing  servant  article  in  general  use  as  measure  of  master's 
duty.    Note,  16  L.  R.  A.  (N.  S.)  137. 

Servant  knowing  defects,  remaining  in  service  without  giving  notice, 
assumes  risks. 

Approved  in  Seaboard  Air  Line  Ry.  Co.  v.  Horton,  233  U.  S.  502, 
Ann.  Oas.  1915B,475,  I*.  R.  A.  19150, 1,  58  L.  Ed.  1069,  34  Sup.  Ct.  635, 
8  N.  C.  C.  A.  855,  holding  Congress,  in  enacting  Employers'  Liability 
Act,  bases  action  on  negligence  only  and  excludes  responsibility  of  car- 
rier to  employees  for  defects  not  attributable  to  negligence;  Butler  v. 
Frazee,  211  U.  S.  465,  53  L.  Ed.  284,  29  Sup.  Ct.  136,  enforcing  common- 
law  rule  of  assumption  of  risk  in  District  of  Columbia  and  holding 
employee  in  laundry,  not  reporting  defect  in  machinery  to  her  em- 
ployer, could  not  recover;  Lake  v.  Shenango  Furnace  Co.,  160  Fed.  895, 
88  C.  C.  A.  69,  deceased  assumed  risk  of  operating  machine  with  one 
assistant  at  direction  of  master,  where  he  made  no  objection;  Glen- 
mont  Lumber  Co.  v.  Roy,  126  Fed.  528,  61  C.  C.  A.  506,  holding  employee 
who  was  injured  by  being  borne  against  the  saw  by  the  carriage  as- 
sumed the  risk  of  his  employment;  St.  Louis  Cordage  Co.  v.  Miller, 
126  Fed.  503,  507,  63  L.  R.  A.  551,  61  C.  C.  A.  477,  holding  young  woman 
who  was  injured  by  slipping  her  fingers  into  cogs  of  gearing  in 
factory  where  she  had  worked  more  than  six  months  assumed  risk 
of  her  employment;  Kenney  v.  Meddaugh,  118  Fed.  214,  55  C.  C.  A. 
115,  holding  locomotive  fireman  will  be  held  to  have  assumed  risk  from 
proximity  to  track  of  mail  crane;  Johnson  v.  Southern  Pac.  Co.,  117 
Fed.  464,  54  C.  C.  A.  508,  holding  brakeman  of  ordinary  intelligence 
assumes  risk  of  coupling  cars  provided  with  different  kinds  of  well- 
known  couplers;  Volk  v.  B.  F.  Sturtevant  Co.,  104  Fed.  277,  43  C.  C.  A, 
527,  holding  where  employee,  whose  duty  for  more  than  two  years  has 
been  to  sweep  out  bottom  of  elevator  shaft  several  times  a  week,  was 
injured  while  performing  his  duty,  no  recovery  can  be  had;  Choctaw 
etc.  R.  Co.  v.  O'Nesky,  6  Ind.  Ter.  186,  90  S.  W.  302',  miner,  having 
knowledge  of  defective  condition  of  roof  over  entry,  and  continuing  to 
work  without  objection,  assumed  risk;  Neeley  t.  Southwestern  etc.  Oil 
Co.,  13  Okl.  369,  64  L.  R.  A.  145,  75  Pac.  541,  542,  543,  if  servant  con- 
tinues in  employ  and  uses  defective  ladder,  of  which  he  has  complained, 
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under  promise  that  it  would  be  repaired,  servant's  negligence  is  for 
jury;  Duggan  v.  Heaphy,  85  Vt.  523,  529,  83  Atl.  729,  732,  risk  of 
injury  from  employer's  negligence  in  failing  to  equip  mangle  with 
guard-rail  was  not  assumed  by  employee  knowing  nothing  of  such 
appliance;  Southern  Pac.  Co.  v.  Seley,  152  U.  S.  155,  38  L.  Ed.  396, 
14  Sup.  Ct.  53,  disallowing  recovery  to  conductor  injured  by  unblocked 
frogs ;  New  Jersey  etc.  R.  R.  Co.  v.  Young,  49  Fed.  725,  1  C.  C.  A.  728, 
servant  remaining,  with  notice  of  defects,  is  not  conclusive  evidence  of 
contributory  negligence;  Union  Pac.  Ry.  Co.  v.  Jarvi,  53  Fed.  69,  3 
C.  C.  A.  433,  dangers,  not  defects  merely,  must  be  so  obvious  as  to  deter 
a  reasonable  man;  The  Luckenbach,  53  Fed.  664,  disallowing  recovery 
where  exact  condition  was  known  when  servant  went  to  work;  McPeck 
v.  Central  Vermont  R.  R.  Co.,  79  Fed.  596,  25  C.  C.  A.  110,  servant  of 
railroad  cannot  recover  where  he  gave  notice  of  defect,  but  no  repairs 
made  for  twenty  days;  Baker  v.  Barber  Asphalt  Pav.  Co.,  92  Fed.  121, 
such  fact  may  be  proved  under  general  denial ;  Detroit  Crude  Oil  Co.  v. 
Grable,  94  Fed.  80,  36  C.  C.  A.  94,  servant  may  rely  on  promise  to  repair 
for  reasonable  time  only;  Alabama  ConnelBville  Coal  etc.  Co.  v.  Pitts, 
98  Ala.  292,  13  South.  138,  warning  of  fellow-servant  is  same  as  that 
of  master;  Ashland  etc.  Ry.  Co.  v.  Wallace,  101  Ky.  640,  42  S.  W.  747, 
not  only  defects,  but  danger,  must  be  obvious;  Cerrillos  etc.  R.  R.  Co. 
v.  Deserant,  9  N.  M.  58,  49  Pac.  809,  holding  coal  miner  assumes  risk 
of  explosion ;  McDonald  v.  Norfolk  etc.  R.  R.  Co.,  95  Va.  106,  27  S.  E. 
821,  disallowing  recovery  for  injury  from  unmatched  couplers. 

Distinguished  in  dissenting  opinion  in  Duggan  v.  Heaphy,  85  Vt. 
541,  83  Atl.  737,  majority  holding  employee  did  not  assume  risk  of 
employer's  negligence  in  failing  to  equip  mangle  with  guard-rail,  where 
she  knew  nothing  of  such  appliance. 

Distinction  between  defenses  of  assumption  of  risk  and  contribu- 
tory negligence.    Note,  18  Ann.  Gas.  962. 

Knowledge  as  element  of  employer's  liability.    Note,  41  L.  R.  A. 
77. 

Servant's  assumption  of  risk  from  latent  danger  or  defect.    Note, 
17  L.  R.  A.  (N.  S.)  80. 

Servant,   wanting  in  reasonable  care,   cannot  recover  for  defective 
machinery. 

Approved  in  H.  D.  Williams  Cooperage  Co.  v.  Headrick,  159  Fed. 
682,  86  C.  C.  A.  548,  holding  promise  of  master  to  remove  defects  did 
not  relieve  servant  from  using  ordinary  care  and  court  should  have  in- 
structed verdict  for  defendant;  Williams  v.  Choctaw  etc.  R.  Co.,  149 
Fed.  106,  79  C.  C.  A.  146,  where  foreman  of  switching  crew  had  been 
using  defective  footboard  for  a  month  and  defect  was  apparent,  he 
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assumed  risk  of  injury  from  such  defect;  National  Biscuit  Co.  v.  Nolan, 
138  Fed.  12,  70  C.  G.  A.  436,  where  girl  of  intelligence  had  worked  at 
machinery  with  guards  for  six  weeks,  when  she  was  transferred  to 
similar  machine  without  guards  and  is  injured  by  thrusting  arms 
through  iron  bars  about  machine,  she  cannot  recover;  Westinghouse 
etc.  Mfg.  Co.  v.  Heimlich,  127  Fed.  93,  62  C.  C.  A.  92,  holding  master 
is  not  guarantor  of  safety  of  appliances  furnished  his  servants  but  is 
bound  to  furnish  appliances  reasonably  safe;  Chicago  etc.  Ry.  Co.  v. 
Price,  97  Fed.  431,  38  C.  C.  A.  239,  holding  where  two  sections  of  train 
collided  and  caused  tank  of  gasoline  to  burst  and  run  over  the  ground 
and  explosion  occurred  as  conductor  was  walking  over  the  ground,  a 
verdict  in  his  favor  will  not  be  disturbed;  McCauley  v.  Southern  Ry. 
Co.,  10  App.  D.  C.  563,  fireman  on  locomotive,  provided  with  footboards 
and  hand-rails  on  either  side,  supporting  himself  by  grasping  number 
plate  in  front,  not  intended  as  means  of  support,  cannot  recover,  in 
absence  of  showing  such  use  of  number  plate  was  with  acquiescence 
or  knowledge  of  employer;  Telander  v.  Sunlin,  44  Fed.  569,  no  such 
contributory  negligence  herein  to  call  for  direction  of  verdict;  Michael 
v.  Stanley,  75  Md.  473,  23  Atl.  1095,  disallowing  recovery  by  negligent 
servant  from  defective  saw. 

Negligence  la  for  jury  under  proper  Instructions,  especially  where  facta 
In  dispute  and  effect  doubtf uL 

Approved  in  Davidson  Steamship  Co.  v.  United  States,  205  U.  S. 
193,  51  L.  Ed.  767,  27  Sup.  Ct.  480,  where  negligence  is  mere  question 
of  fact  and  nothing  appears  which  is  negligence  per  se,  question  is 
for  jury ;  William  Sebald  Brewing  Co.  v.  Tompkins,  221  Fed.  899,  137 
C.  C.  A.  465,  employee  could  recover  for  injuries  received  by  falling 
through  hole  in  roof  of  engine-house,  where  hole  was  covered  by 
window-sash  and  sack;  Chicago  &  £.  R.  Co.  v.  Ponn,  191  Fed.  690,  112 
C.  C.  A.  228,  in  action  for  death  of  employee  by  defective  turntable, 
where  evidence  of  contributory  negligence  was  uncertain,  question  was 
for  jury;  Toledo  St.  L.  &  W.  R.  Co.  v.  Howe,  191  Fed.  785, 112  C.  C.  A. 
262,  in  action  for  death  of  brakeman  killed  by  coupling  cars  on  switch- 
track,  where  issues  were  as  to  negligence  of  defendant  in  maintaining 
guard-rail,  and  whether  deceased  caught  his  foot  in  track  and  could 
not  get  out  of  way  of  moving  cars,  case  was  properly  submitted  to  jury; 
Miller  v.  Missouri  K.  &  T.  Ry.  Co.,  169  Fed.  571,  95  C.  C.  A.  65,  in  action 
for  injuries  to  brakeman  by  defective  handhold  on  freight-car,  whether 
such  condition  could  have  been  discovered  by  ordinary  inspection  is 
for  jury;  Chicago  Great  Western  Jly.  Co.  v.  Egan,  159  Fed.  45,  86 
C.  C.  A.  230,  in  action  for  death  of  conductor  from  engineer's  negli- 
gence, where  there  was  evidence  of  engineer's  negligence,  and  evidence 
that  conductor  was  guilty  of  contributory  negligence  was  not  clear, 
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question  was  for  jury;  Shandrew  y.  Chicago  etc.  B.  Co.,  142  Fed.  324, 
73  C.  C.  A.  430,  in  action  for  death  of  brakeman  caused  by  bursting 
of  defective  air  hose,  instruction  that  defendant  was  only  liable  for 
exercise  of  ordinary  care  was  correct;  Bickerd  v.  Chicago  etc.  B.  Co., 
141  Fed.  908,  73  C.  C.  A.  139,  where  fireman  was  killed  by  derailing 
of  train  and  there  was  evidence  that  flange  of  one  of  wheels  of  engine 
was  broken  and  that  road  was  not  properly  ballasted,  case  was  for  jury ; 
Minahan  v.  Grand  Trunk  etc.  B.  Co.,  138  Fed.  46,  70  C.  C.  A.  403, 
where  passenger  was  injured  by  derailment  of  car  as  it  went  over  de- 
fective switch,  cause  of  defect  was  for  jury;  Alaska  S.  S.  Co.  v.  Collins, 
127  Fed.  940,  62  C.  C.  A.  569,  holding  in  action  for  injuries  to  plaintiff's 
wharf  which  was  struck  by  defendant's  vessel,  question  of  negligence 
was  for  jury;  Kilpatrick  v.  Choctaw  etc.  B.  Co.,  121  Fed.  13,  57  C.  C.  A. 
255,  holding  not  negligence  to  use  unblocked  frogs  in  railroad  freight- 
yard  whereby  feet  of  employees  are  liable  to  be  caught;  Northern  Pao. 
By.  Co.  v.  Tynan,  119  Fed.  293,  56  C.  C.  A.  192,  holding  where  plaintiff's 
intestate  was  killed  while  attempting  to  couple  cars  equipped  with  old 
style  couplers,  without  having  been  warned  of  danger,  verdict  for  plain- 
tiff is  proper;  Mexican  Cent.  By.  Co.  v.  Murray,  102  Fed.  271,  42 
C.  C.  A.  334,  holding  where  plaintiff  was  engaged  in  raising  span  of 
bridge  by  hanging  loops  of  track  steel  around  corner  of  span,  passing 
timber  through  the  loops  and  then  elevating  same  by  jack-screws,  he 
did  not  assume  risk  of  using  defective  loops  and  could  recover  for  in- 
jury received  by  being  hit  by  timber  which  fell  from  broken  loop; 
Indianapolis  St.  By.  Co.  v.  ODonnell,  35  In<L  App.  316,  73  N.  E.  164, 
charge  that  car  may  run  at  higher  rate  of  speed  in  suburbs  than  in 
thickly  settled  portion  of  city  invades  province  of  jury;  Knapp  v. 
Great  Northern  By.  Co.,  130  Minn.  409,  153  N.  W.  850,  in  action  under 
Federal  Employers'  Liability  Act,  evidence  makes  issues  of  defendant's 
negligence,  plaintiff's  contributory  negligence  and  assumption  of  risk 
for  jury;  Base  v.  Minneapolis  etc.  By.  Co.,  107  Minn.  278,  21  L.  B.  A. 
(N.  S.)  138, 120  N.  W.  368,  in  action  by  coal  shoveler  to  recover  injuries 
from  unguarded  belt  and  revolving  pulley,  whether  defendant  was  neg- 
ligent and  whether  failure  to  guard  pulley  and  belt  was  proximate 
cause  of  injury  were  questions  for  jury;  Atlas  v.  National  Biscuit  Co., 
100  Minn.  33,  110  N.  W.  252,  in  action  for  injury  to  minor  operating 
unguarded  machine,  question  of  assumption  of  risk  was  for  jury;  Gray 
v.  Commutator  Co.,  85  Minn.  471,  89  N.  W.  324,  holding  evidence 
showed  defendant  failed  to  notify  plaintiff  of  particular  danger  of 
machinery;  Lee  v.'  St.  Louis  etc.  B.  B.  Co.,  112  Mo.  App.  398,  87  S.  W. 
20,  where  section-hand  was  thrown  from  hand-car  by  sudden  locking  of 
gearing  he  was  not  guilty  of  negligence  in  failing  to  use  brake;  Mueller 
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v.  La  Prelle  Shoe  Co.,  109  Mo.  App.  518,  84  S.  W.  1014,  in  action  for 
injuries  to  servant  whose  hand  was  drawn  between  rollers  of  machine, 
his  negligence  was  for  jury;  Meng  v.  St.  Louis  etc.  Ry.  Co.,  108  Mo. 
App.  561,  84  S.  W.  215,  person  driving  in  street  is  justified  in  believing 
that  motorman  will  not  run  his  car  at  unlawful  rate  of  speed  at  inter- 
section of  two  streets;  Dean  v.  St.  Louis  Woodenware  Works,  106  Mo. 
App.  180,  80  S.  W.  296,  where  plaintiff  was  employed  to  work  at  saw 
which  was  defective,  and  while  so  engaged  board  flew  from  saw  and 
struck  him,  in  absence  of  evidence  that  danger  was  obvious,  whether  he 
assumed  risk  was  for  jury;  Steed  v.  Rio  Grande  etc.  Ry.  Co.,  29  Utah, 
454,  82  Pac.  477,  in  action  against  railroad  company  for  injuries  sus- 
tained, question  of  contributory  negligence  was  for  jury;  Currans  v. 
Seattle  Nav.  Co.,  34  Wash.  522,  76  Pac.  90,  whether  defendant  was 
negligent  in  furnishing  improper  fuse  was  for  jury;  Richmond  etc.  R. 
R.  Co.  v.  Powers,  149  U.  S.  45,  37  L.  Ed.  643,  13  Sup.  Ct.  749,  New 
Orleans  etc.  R.  R.  Co.  v.  Thomas,  60  Fed.  382,  9  C.  C.  A.  29,  Alaska  etc. 
Gold  Min.  Co.  v.  Whelan,  64  Fed.  466,  12  C.  C.  A.  225,  and  Linden  v. 
Anchor  Min.  Co.,  20  Utah,  148,  58  Pac.  358,  all  leaving  question  of 
negligence  to  jury;  Southern  Pac.  Co.  v.  Burke,  60  Fed.  709,  applying 
rule  to  conduct  of  brakeman  in  coupling  cars;  Kansas  City  etc.  R.  R. 
Co.  v.  Kirksey,  60  Fed.  1002,  9  C.  C.  A.  321,  leaving  question  of  neg- 
ligence of  railroad  in  failing  to  examine  track  to  jury;  Patton  v.  South- 
ern Ry.  Co.,  82  Fed.  984,  27  C.  C.  A.  287,  leaving  question  of  defective 
track  for  jury;  Northern  Pac.  R.  R.  Co.  v.  Freeman,  83  Fed.  84,  27 
C.  C.  A.  457,  applying  rule  to  one  approaching  track  without  stopping 
his  wagon;  St.  Louis  etc.  R.  R.  Co.  v.  Martin,  61  Ark.  555,  33  S.  W. 
1071,  one  going  on  track  in  dark,  without  stopping,  is  negligent  in 
law;  Shadford  v.  Ann  Arbor  St.  Ry.  Co.,  121  Mich.  224,  80  N.  W.  31, 
evidence,  conflicting  as  to  whether  appliance  is  in  common  use,  is  for 

jury. 

It  is  not  error  to  refuse  instructions  already  covered  by  others. 

Approved  in  Mountain  Copper  Co.  v.  Van  Buren,  133  Fed.  7,  66 
C.  C.  A.  151,  following  rule;  Western  Union  Tel.  Co.  v.  Morris,  105 
Fed.  56,  44  C.  C.  A.  350,  holding  not  error  to  refuse  instructions  in 
language  of  council  where  substance  is  embodied  in  general  charge; 
Erie  R.  R.  Co.  v.  Winter,  143  U.  S.  75,  36  L.  Ed.  80,  12  Sup.  Ct.  361, 
Great  Northern  Ry.  Co.  v.  McLaughlin,  70  Fed.  672,  17  C.  C.  A.  330, 
and  Madden  v.  Port  Royal  etc.  Ry.  Co.,  41  S.  C.  457,  19  S.  E.  959, 
all  sustaining  refusal  to  give  further  instruction. 

Miscellaneous.  Cited  in  State  v.  District  Court,  32  Mont.  24,  79 
Pac.  411,  under  Code  Civ.  Proc,  §  774,  after  judgment  affirmed  on 
appeal,  court  has  no  power  to  allow  the  successful  party  to  amend 
judgment,  by  inserting  item  of  costs  omitted  from   cut  bill;   In  re 
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Washington  etc.  R.  R.,  140  U.  S.  93,  85  L.  Ed.  340,  11  Sup.  Ct.  673, 
involving  judgment  to  be  entered  in  same  case  on  remittitur;  Gaines 
v.  Rugg,  148  U.  S.  242,  37  L.  Ed.  437,  13  Sup.  Ct.  616,  without  applica- 
tion. 

135  U.  a  576-683,  34  L.  Ed.  243,  10  Sup.  Ot.  753,  DEB  MOINES  ETC.  B.  B* 
CO.  v.  WABASH  ETC.  BY.  CO. 

4         Traffic  contract,  making  unpaid  damages  a  lien  on  road,  does  not  run 
with  land,  or  before  breach  precede  mortgage  lien. 

Approved  in  Cox  v.  Baltimore  etc.  R.  Co.,  180  Ind.  507,  50  L.  R.  A. 
(N.  S.)  453,  103.  N.  E.  342,  purchaser  at  judicial  sale  of  railroad  took 
property  free  from  obligation  of  employment  contract  of  plaintiff  with 
former  owner;  Postal  Tel.-Cable  Co.  v.  Western  Union  Tel.  Co.,  155 
HI.  349,  40  N.  E.  591,  arguendo. 

Distinguished  in  Hisey  v.  Eastminster  Presbyterian  Church,  130  Mo. 
App.  571,  109  6.  W.  61,  covenant  in  deed  that  lots  should  be  used  for 
residence  purposes  only  is  not  collateral,  but  runs  with  land,  and  binds 
grantee  of  lot  proposing  to  erect  church  thereon. 

135  U.  8.  584-698,  34  L.  Bd.  290, 10  Sup.  Ot.  876,  HAINES  v.  McLAUOHUN. 
Claim  should  not  be  enlarged  beyond  a  fair  interpretation  of  its  terms. 
Approved  in  De  Long  Hook  ft  Eye  Co.  v.  Francis  Hook  ft  Eye  Fas- 
tener Co.,  150  Fed.  598,  Richarson  patent  No.  676,824,  for  hook-and- 
eye  package,  is  limited  by  patent  office,  and  as  limited  it  is  not  in- 
fringed. 

Instruction  that  certain  construction  anticipated  is  proper  where  also 
said  that  anticipation  and  other  facts  exclusively  for  jury. 

Approved  in  Burch  v.  Southern  Pac.  Co.,  32  Nev.  134,  Ann.  Oaa. 
1912B,  1166,  104  Pac.  240,  holding  injury  case  should  not  be  withdrawn 
from  jury  where  reasonable  men  might  differ  on  question  of  fact  as  to 
contributory  negligence,  and  affirming  judgment  for  plaintiff;  Mc- 
Cafferty  v.  Flinn,  32  Nev.  274,  107  Pac.  226,  denying  motion  for  non- 
suit where  evidence  was  such  that  jury  might  find  for  plaintiff,  was  not 
error;  Fidelity  Mut.  Life  Assn.  v.  Miller,  92  Fed.  70,  34  C.  C.  A.  211, 
allowing  court  to  express  opinion  on  facts  as  above  qualified  in  insur- 
ance case. 

135  U.  8.  599-609,  34  L.  Bd.  269,  10  Sup.  Ot.  873,  THE  ECLIPSE. 

Extent  of  reviewability  of  territorial  or  Circuit  Court  decrees  stated. 
Approved  in  Braithwaite  v.  Jordan,  5  N.  D.  210,  224,  31  L.  R.  A.  245, 
250,  65  N.  W.  704,  710,  same  admiralty  jurisdiction  in  territorial  and 
Federal  District  Courts. 
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Admiralty  has  no  jurisdiction  to  wind  op  trust  in  a  Teasel  or  enforce 
alleged  contract  of  sale. 

Approved  in  The  Rupert  City,  213  Fed.  266,  mortgage  on  vessel  is 
not  maritime  lien,  and  cannot  be  foreclosed  in  suit  in  rem,  but  mort- 
gagee may  intervene  in  such  suit  to  defend  against  establishment  of 
maritime  liens  against  vessel;  Sea  Ins.  Co.  v.  About  500  Tons  of  Steel 
Rails,  191  Fed.  251,  Court  of  Admiralty  had  jurisdiction,  at  suit  of 
insurance  company  authorized  by  owner,  to  compel  delivery  of  rails 
salved  although  salvage  contract  was  not  fully  performed;  United 
Transp.  etc.  Co.  v.  New  York  &  Baltimore  Transp.  Line,  Court  of  Ad- 
miralty cannot  set  aside  maritime  contract  for  fraud;  Pacific  Surety 
Co.  v.  Leatham  &  Smith  etc.  Wrecking  Co.,  151  Fed.  442,  80  C.  C.  A. 
670,  action  on  bond  given  by  character  of  vessel  to  secure  performance 
of  conditions  of  charter-party,  not  requiring  surety  to  perform  con- 
tract in  case  of  default,  but  merely  to  respond  in  damages,  is  not 
within  admiralty  jurisdiction;  The  Clifton,  143  Fed.  463,  74  C.  C.  A. 
594,  contract  by  which  vessel  is  mortgaged  to  secure  money  borrowed 
to  pay  purchase  price  is  not  maritime  contract;  Erie  ft  W.  Transp.  Co. 
v.  Erie  R.  Co.,  142  Fed.  16,  73  C.  C.  A.  195,  Court  of  Admiralty  has 
jurisdiction  of  independent  suit  to  enforce  contribution  in  favor  of  one 
of  two  vessels  in  collision ;  Hulings  -v.  Jones,  63  W.  Va.  702,  60  S.  E. 
876,  admiralty  court  has  no  jurisdiction  to  determine  equitable  title  or 
conflicting  claims  to  partnership  property,  although  it  consists  of 
steamboat  and  attendant  barges  employed  in  commerce  upon  navigable 
waters  of  United  States;  The  J.  E.  Rumbell,  148  U.  S.  15,  87  L.  Ed. 
348,  13  Sup.  Ct.  501,  admiralty  cannot  forclose  mortgage;  The  Henry 
Dennis,  47  Fed.  918,  disallowing  suit  to  acquire  one-fourth  of  proceeds 
of  vessel  under  contract;  Williams  v.  Providence  Washington  Ins.  Co., 
56  Fed.  160,  admiralty  will  not  reform  policy  of  marine  insurance; 
Meyer  v.  Pacific  Mail  Steamship  Co.,  58  Fed.  924,  defense  of  mutual 
mistake  does  not  oust  admiralty  jurisdiction,  but  is  irrelevant  and 
subjeoi  to  exception;  The  Katie  O'Neil,  65  Fed.  117,  and  Nelson  v. 
White,  83  Fed.  222,  32  C.  C.  A.  166,  both  holding  Court  of  Admiralty 
acts  on  equitable  principles. 

Admiralty  jurisdiction  of  contracts.    Note,  66  L.  R.  A.  235. 

Miscellaneous.  Cited  in  Braithwaite  v.  Jordan,  5  N.  D.  201,  257,  31 
L.  R.  A.  242,  261,  65  N.  W.  701,  722,  and  Braithwaite  v.  Power,  1  N.  D. 
457,  48  N.  W.  355,  both  referring  to  case  as  still  in  litigation. 

135  U.  S.  609-621,  34  L.  Ed.  246,  10  Sup.  Ct.  771,  FAERAB  v.  OHUBCHILL. 

Appeal  or  error  must  be  in  two  years;  neither  is  taken  until  petition 
and  allowance  filed. 

Approved  in  Old  Nick  Williams  Co.  v.  United  States,  215  U.  S.  543, 
544,  54  L.  Ed.  320,  30  Sup.  Ct.  221,  failure  to  file  writ  of  error  within 


101  FARRAR  v.  CHURCHILL.         135  U.  S.  609-621 

statutory  time  is  not  excused  by  delay  of  judge  in  settling  bill  of  ex- 
ceptions; Robertson  Banking  Co.  v.  Chamberlain,  228  Fed.  501,  under 
Bankruptcy  Act  requiring  appeal  to  be  taken  within  ten  days,  appeal 
filed  within  ten  days,  but  allowed  after  expiration  of  ten  days,  was 
in  time;  Bernard  v.  Lea,  210  Fed.  587,  127  C.  C.  A.  219,  failure  to  file 
assignment  of  errors  before  allowance  of  appeal,  as  required  by  rule 
of  court,  does  not  deprive  appellate  court  of  jurisdiction;  United 
States  v.  Alamogordo  Lumber  Co.,  202  Fed.  703,  705,  121  C.  C.  A.  162, 
holding  writ  of  error  was  not  brought  because  it  was  not  filed  with 
District  Court  of  territory  while  it  existed,  nor  with  proper  State 
court  to  which  jurisdiction  was  transferred ;  J.  D.  Randall  Co.  v.  Fogle- 
song  Mach.  Co.,  200  JFtd.  743.  1J.9  C.  C.  A.  185,  where  judge  granting 
preliminary  injunction  was  a'bs^rtt  from  district,  and  another  judge  of 
same  court  declined  to  act  on"pdpetV  for  appeal  presented  within 
thirty  days,  judge  who  made  order  properly  allowed  appeal  nunc  pro 
tunc  on  his  return;  Swager  v.  Smith,  194  Fed.  76£,  114.C.  C.  A.  482, 
mere  assertion  of  errors  in  appellee's  brief,  where*  no,'  Grfjss:hppeal  was 
taken,  was  insufficient  to  confer  jurisdiction  on  appellate-  dourly  to  re- 
view error  alleged;  Carriere  &  Son  v.  United  States,  163  Fed. *^6iJ, 
dismissing  application  for  review  of  decision  by  board  of  general  ap- 
praisers not  filed  within  statutory  period;  Qld  Nick  Williams  Co.  v. 
United  States,  152  Fed.  928,  82  C.  C.  A.  73,  delay  of  accused  in  suing 
out  writ  of  error  could  not  be  cured  by  nunc  pro  tunc  order;  Norcross 
v.  Nave  &  McCord  Mercantile  Co.,  101  Fed.  797,  42  C.  C.  A.  29,  hold- 
ing, under  Bankruptcy  Act  of  1898,  §  25a,  appeal  from  order  of  District 
Court  allowing  claim  presented  by  creditor  and  contested  by  another 
creditor  cannot  be  taken  by  contesting  creditor ;  In  re  Creighton's 
Estate,  91  Neb.  675,  678,  Ann.  Oas.  1913D,  128,  136  N.  W.  1010, 
cross-appeal  filed  by  unnamed  heirs  and  like  appeal  filed  by  executors, 
both  filed  more  than  six  months  after  entry  of  judgment,  cannot  be 
allowed;  Farmers'  Nat.  Bank  v.  Ferguson,  28  N.  D.  354,  148  N.  W. 
1052,  holding  on  rehearing  that  court  may  notice  errors  on  face  of 
judgment-roll,  although  not  assigned,  and  eliminating  statement  in  last 
paragraph  of  syllabus  that  dismissal  amounted  merely  to  nonsuit  at 
common  law ;  Paulter.  v.  Manuel,  25  Okl.  64,  108  Pac.  751,  under  law 
in  force  in  Indian  Territory,  cross-appeal  becomes  inoperative  where 
citation  is  not  issued  and  served  upon  appellee  before  end  of  next  en- 
suing term;  Stevens  v.  Clark,  62  Fed.  324,  10  C.  C.  A.  379,  requirement 
as  to  time  of  writ  of  error  cannot  be  waived;  Building  &  Loan  Assn. 
v.  Logan,  66  Fed.  828, 14  C.  C.  A.  133,  assignment  of  errors  by  appellees 
not  considered  unless  they  take  appeal ;  Green  v.  Lynn,  87  Fed.  840,  31 
C.  C.  A.  248,  filing  of  petition  for  appeal  and  assignments  of  error 
within  statutory  period  is  not  sufficient;  Waxahachie  v.  Coler,  92  Fed. 
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286,  34  C.  C.  A.  349,  filing  of  petition  for  writ  and  obtaining  allowance 
within  time  is  not  sufficient — it  must  be  issued;  dissenting  opinion  in 
McDaniel  v.  Stroud,  106  Fed.  492,  45  C.  C.  A.  446,  majority  holding 
appeal  from  order  of  court  in  bankruptcy  allowing  claim  taken  in 
name  of  other  creditors  will  not  be  dismissed  where  trustee  refused  to 
allow  use  of  his  name. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal 
Supreme  Court  for  review.    Note,  66  L.  R.  A.  849. 

Assignment  of  errors  should  be  annexed  to  traucrlpt  and  specified  In 
brief. 

* 

Approved  in  Columbia  Heights  Realty  jCoV'V.  £tudolph,  217  U.  S.  552, 
19  Ann.  Oas.  854,  54  L.  Ed.  879,#  30;  gupV-fJt:  581,  court  is  not  under 
absolute  obligation  to  dismiss.*wjrit\df  error  because  of  nonassignment 
of  errors  as  required  by.  sejgfions  997  and  1012  of  Revised  Statutes, 
having,  by  its  rules\  reSefved*  option  to  notice  plain  error,  whether  as- 
signed or  npt;.\Ralamazoo  Ry.  Supply  Co.  v.  Duff  Mfg.  Co.,  113  Fed. 
267l.5I*p.'(V'A!  <221,  holding,  under  rules  of  practice  of  Supreme  and 
•.droit;  Court  of  Appeals,  ruling  on  evidence  is  not  reviewable  unless 
r&cdrd  discloses  ruling  and  exception;  Randolph  v.  Allen,  73  Fed.  29, 
19  C.  C.  A.  353,  assignments  of  error  are  necessary  on  appeal  and 
should  be  directed  to  rulings  of  court. 

Fraud  is  never  presumed  and  must  be  clearly  shown. 
Approved  in  In  re  Hawks,  204  Fed.  316,  reversing  referee's  decision 
disallowing  claim  against  bankrupt's  estate,  where  evidence  of  fraud 
was  only  sufficient  to  create  suspicion;  St.  Louis  etc.  R.  Co.  v.  Chester, 
41  Okl.  372,  138  Pac.  151,  court  will  not  set  aside  for  fraud  release 
from  damages  in  personal  injury  case,  where  proof  of  fraud  is  not 
convincing;  Board  of  Trustees  of  Oberlin  College  v.  Blair,  45  W.  Va. 
822,  32  S.  E.  207,  applying  rule. 

Presumption  and  burden  of  proof  as  to  fraud.    Note,  1  Ann.  Oaa. 
809. 

What  it  fraudulent  representation  sufficient  to  avoid  contract,  stated. 
Approved  in  Dotson  v.  Kirk,  180  Fed.  23,  10&  C.  C.  A.  368,  apply- 
ing rule  and  holding  evidence  did  not  show  fraud  by  seller  in  negotia- 
tions leading  up  to  contract  for  purchase  of  standing  timber;  Chemical 
Bank  v.  Lyons,  137  Fed.  977,  where  defendant  made  false  representa- 
tions to  note  broker  with  reference  to  validity  of  notes  left  with  him 
for  sale,  such  representations  insufficient  to  entitle  plaintiff  to  recover; 
Zimmerman  v.  Burchard-Hulburt  Inv.  Co.,  Ill  Minn.  20,  126  N.  W. 
283,  in  agreement  to  exchange  farms,  defect  in  charge  did  not  require 
new  trial ;  Pring  v.  M.  B.  Goldenburg  Co.,  15  N.  M.  343,  107  Pac.  529, 
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decreeing  specific  performance  of  contract  to  convey  land,  where  de- 
fense of  frand  was  not  sustained;  Darlington  v.  J.  L.  Gates  Land  Co., 
151  Wis.  465,  138  N.  W.  74,  fraudulent  representations  constituting 
material  inducement  to  contract  for  purchase  of  land,  although  not 
sole  inducement,  are  actionable;  Clark  v.  Reeder,  158  U.  S.  523,  30 
L.  Ed.  1077,  15  Sup.  Ct.  857,  disallowing  rescission  for  failure  of  proof 
of  fraud ;  Old  Colony  Trust  Co.  v.  Dubuque  Light  etc.  Co.,  89  Fed.  805, 
allowing  rescission  for  misrepresentation  of  earnings  of  a  railroad; 
Sanford  v.  Gates,  21  Mont.  288,  53  Pac.  753,  disallowing  reformation 
where  no  reliance  on  representation;  Hawkins  v.  Wells,  17  Tex.  Civ. 
App.  363,  43  S.  W.  818*  vendee  with  equal  information  as  to  title 
cannot  have  relief. 

Purchaser  Investigating  for  himself  cannot  plead  reliance  on  vendor's 
representation*. 

Approved  in  Shappirio  v.  Goldberg,  192  U.  S.  242,  48  L.  Ed.  425,  24 
Sup.  Ct.  261,  holding  misrepresentations  are  not  actionable  with  refer- 
ence to  area  of  real  property  when  purchaser's  agent  had  correct  de- 
scription which  he  undertook  to  investigate;  Vanderbilt  v.  Bishop,  188 
Fed.  985,  misrepresentations  in  contract  for  sale  of  land  in  regard  to 
material  matter  respecting  which  vendee  did  not  have  means  of  knowl- 
edge were  sufficient  to  require  cancellation  of  contract;  King  v.  Lam- 
born,  186  Fed.  28,  108  C.  C.  A.  123,  purchaser  cannot  rescind  contract 
for  purchase  of  land  for  fraudulent  representations  where  he  had 
means  of  ascertaining  truth;  HcClure  v.  Glady  Fork  Lumber  Co.,  183 
Fed.  84,  105  C.  C.  A.  368,  purchaser  of  tract  of  land  described  by 
definite  and  asceAunable  boundaries  is  not  entitled  to  reformation  and 
enlargement  of  boundaries  at  expense  of  adjoining  owners;  Murray  v. 
Paquin,  173  Fed.  329,  purchaser  of  real  estate  is  not  entitled  to  re- 
scission of  contract  where  there  was  no  misrepresentation,  and  means 
of  ascertaining  true  facts  were  open  to  complainant  equally  with  de- 
fendant; Freeman  v.  Evans,  159  Fed.  32,  86  C.  C.  A.  216,  in  exchange 
of  real  estate,  where  plaintiff's  attorney  had  opportunity  to  investi- 
gate, defendant  is  not  liable  for  fraud  and  deceit;  Curran  v.  Smith, 
149  Fed.  951,  81  C.  C.  A.  537  (affirming  Smith  v.  Curran,  138  Fed. 
157),  where  defendants,  who  were  engineers,  before  contracting  to  con- 
struct waterworks  went  on  grounds  and  occupied  a  month  investigat- 
ing, they  could  not  defend  for  breach  of  contract  on  ground  of  plain- 
tiff's fraud;  Pittsburg  Life  &  Trust  Co.  v.  Northern  etc.  Ins.  Co.,  140 
Fed.  894,  where  plaintiff  purchased  business  of  defendant  life  insur- 
ance company,,  and  made  examination  into  defendant's  condition, 
plaintiff  could  not  sustain  action  for  deceit;  Trenchard  v.  Kell,  127 
Fed.  601,  holding  where  plaintiff  purchased  timber  land,  relying  en- 
tirely on  representations  of  defendant,  he  may  recover  money  paid 
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when  representations  were  fraudulent;  Brown  v.  Smith,  109  Fed.  31, 
holding  where  purchaser  of  real  estate  relies  on  statements  of  vendor, 
but  after  having  examined  the  properV  he  cannot  avoid  contract  on 
ground  of  fraud;  Alger  v.  Keith,  105  Fed.  Ill,  44  C.  C.  A.  371,  hold- 
ing where  purchaser  of  land  was  induced  to  purchase  on  account  of 
fraudulent  representations  to  his  agents,  he  may  rescind  sale  when 
he  learns  of  fraud;  Groves  v.  Chase,  60  Colo.  160,  151  Pac.  914,  action 
to  rescind  contract  for  exchange  of  realty  was  maintainable,  where 
plaintiff's  only  opportunity  to  inspect  was  when  ground  was  covered 
with  snow ;  Shuttlefield  v.  Neil,  163  Iowa,  480,  145  N.  W.  5,  in  negotia- 
tion for  exchange  of  land,  defendant  is  liable  for  fraud  of  his  agent  in 
pointing  out  to  plaintiff  land  not  owned  by  defendant;  Munkres  v.  Mc- 
Caskill,  64  Kan.  521,  526,  68  Pac.  43,  holding  where  agreement  for  ex- 
change of  land  provided  that  one  party  should  make  an  investigation 
before  purchasing,  his  decision  is  final  unless  through  fraud  of  other 
party  he  was  prevented  from  making  examination;  Long  v.  Inhabitants 
of  Athol,  196  Mass.  505,  82  N.  E.  668,  contractor  was  not  barred  from 
rescission  of  contract  for  sewer  extension  based  on  erroneous  estimates 
furnished  by  municipality,  where  contractor  had  access  to  papers  and 
maps,  from  which  skilled  engineer  might  have  discovered  mistake; 
Meland  v.  Toungberg,  124  Minn.  453,  Ann.  Oas.  1915B,  775,  145  N.  W. 
170,  purchaser  making  full  and  complete  examination  of  personal  prop- 
erty and  accepting  property  cannot  assert  that  be  relied  upon  misrep- 
resentations of  adverse  party;  Morgan  County  Coal  Co.  v.  Halderman, 
254  Mo.  645,  163  S.  W.  842,  843,  plaintiffs  employing  seven  expert  coal 
operators  or  mining  experts  to  inspect  and  sink  shafts  on  land  and 
having  possession  of  land  for  three  months  withoft  hindrance  from 
vendor  did  not  purchase  on  faith  of  vendor's  representations,  and 
could  not  rescind  for  fraud;  Dare  County  v.  Smith  Const.  Co.,  152 
N.  C.  30,  67  S.  E.  40,  fact  that  committee,  with  unrestricted  oppor- 
tunity, inspected  construction  of  courthouse  daily,  and  accepted  work, 
was  conclusive  that  work  was  done  pursuant  to  contract,  except  on 
clear  proof  of  fraud  by  contractor,  and  defects  in  work  or  incompe- 
tence of  committee  was  insufficient  to  show  this;  Farnsworth  v.  Duff- 
ner,  142  U.  S.  48,  35  L.  Ed.  933,  12  Sup.  Ct.  165,  disallowing  rescission 
where  buyer  made  investigation;  Bement  v.  La  Dow,  66  Fed.  189,  dis- 
allowing rescission  for  representation  as  to  new  principles  involved  in 
an  invention;  Wainscott  v.  Occidental,  Bldg.  &  Loan  Assn.,  98  Cal. 
257,  33  Pac.  89,  allowing  rescission  for  fraud  where  full  investigation 
was  prevented  by  artifice;  dissenting  opinion  in  Tooker  v.  Alston,  159 
Fed.  607,  16  L.  R.  A.  (N.  S.)  818,  86  C.  C.  A.  425,  majority  holding 
rule  that  purchaser  not  availing  himself  of  ordinary  means  of  informa- 
tion to  ascertain  character  and  value  of  property  cannot  recover  be- 
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cause  of  misrepresentation  of  seller   cannot   be  invoked   by  person 
whose  active  fraud  prevented  inquiries. 

Distinguished  in  Leicester  Piano  Co.  v.  Front  Royal  etc.  Imp.  Co., 
55  Fed.  195,  5  C.  €.  A.  60,  where  purchaser  hastily  looked  around 
factory. 

Bight  to  rely  on  representations  made  to  effect  contract  as  basis 
for  charge  of  fraud.    Note,  37  L.  R.  A.  601. 

Actionability  of  fraudulent  representation  of  amount  of  land  of 
particular  kind  included  within  tract  sold  where  purchaser  in- 
spects land.    Note,  30  L.  B.  A-  (N.  S.)  55. 


Contract  being  executed  by  deed  for  syeilBoA  tract,  erldenee  tua* 
tract  was  represented  as  larger  does  not  establish  misrepresentation. 

Approved  in  D.  T.  McKeithan  Lumber  Co.  v.  Fidelity  Trust  Co.,  223 
Fed.  775,  139  C.  C.  A.  353,  under  law  of  South  Carolina,  grantee  of 
deed  containing  no  warranty  of  quantity  and  not  induced  by  fraud- 
ulent misrepresentations  was  not  entitled  to  relief  for  failure  of  con- 
sideration; Darlington  v.  J.  L.  Gates  Land  Co.,  142  Wis.  205,  135  Am. 
St.  Rep.  1070,  125  N.  W.  468,  where  defendant's  agent,  knowing  defend- 
ant had  no  title  to  timber  on  land,  fraudulently  represented  that  defend- 
ant could  convey  timber  and  land,  and  defendant  executed  deed  con- 
taining warranty  of  title,  and  right  to  convey  land  and  timber,  fraud 
was  not  merged,  and  plaintiffs  were  entitled  to  recover  for  deceit. 

Distinguished  in  Daly  v.  Bernstein,  6  N.  M.  391,  392,  28  Pac.  766, 
fraudulent  representations  as  to  title  not  merged  in  executory  contract 
for  sale  and  suit  lies  to  recover  damages. 

135  U.  &  621-640,  34  L.  Ed.  282,  10  Sup.  Ot.  924,  BIDDIS  v.  WHITEHHal* 
Partnership,  as  SUCH,  cannot  hold  title  to  realty;  deed  to  one  is  in 
trust  for  alL 

Approved  in  Campbell  v.  Clark,  101  Fed.  976,  42  C.  C.  A,  123,  hold- 
ing bill  which  alleges  formation  of  partnership,  that  the  defendants 
had  actual  management  thereof  and  that  they  used  firm  property  to 
pay  their  individual  debts,  states  cause  of  action  for  settlement  of 
partnership;  Close  v.  O'Brien,  135  Iowa,  307,  112  N.  W.  801,  under 
provision  of  code  requiring  written  consent  from  resident  freeholders 
owning  property  within  fifty  feet  of  saloon,  where  land  so  situated  was 
owned  by  partnership,  written  consent  of  both  partners  was  necessary; 
In  re  Auerbach's  Estate,  23  Utah,  536,  65  Pac.  490,  holding  where 
will  of  deceased  partner  provided  that  business  of  firm  should  be  set- 
tled gradually  in  order  to  save  all  parties  from  loss,  a  delay  of  five 
years  in  settlement  erf  business  did  not  justify  court  in  ordering  sale 
of  deceased's  interest;  Noble  v.  Hudson,  20  Wyo.  239,  122  Pac.  905, 
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partnership  engaged  in  sheep-herding  was  entitled  to  sue  in  partner- 
ship name  for  trespass  on  leased  land;  dissenting  opinion  in  Troll  v. 
City  of  St.  Louis,  257  Mo.  699,  168  S.  W.  188,  majority  holding  that 
where  legal  title  to  land  was  in  deceased  partner  and  surviving  part- 
ner, as  administrator,  sold  it  in  pursuance  of  void  partition  proceeding, 
neither  land  nor  legal  or  equitable  title  was  in. custody  of  probate  court 
or  administrator,  and  neither  laches  nor  limitations  to  subsequent  ad- 
ministrator's right  to  recover  land  was  suspended  by  supposed  custodia 
legis;  dissenting  opinion  in  Gamble  v.  Silver  Peak  Mines,  35  Nev.  350, 
133  Pac.  947,  majority  holding  in  action  to  recover  mining  property 
under  options,  evidence  was  insufficient  to  sustain  recovery  on  theory 
of  fraud,  continuing  options,  or  existence  of  partnership.. 

Distinguished  in  Ricketts  v..  Murray,  73  Fed.  691,  19  C.  C.  A.  648, 
bond  and  mortgage  made  to  one  partner,  trust  allowed  for  firm  only 
on  clear  proof. 

Effect  of   deed   conveying  realty   to   partnership   in   firm  name. 
Note,  4  Ann,  Oas.  604. 

Partners'  rights  inter  se  in  firm  realty.    Note,  28  L.  R.  A.  105. 

Position  of  surviving  partners  in  firm  realty.    Note,  28  L.  R.  A. 
130. 

Partnership  real  estate.    Note,  19  E.  R.  G.  484,  485. 

Legal  cause  is  barred  In  equity  If  at  law;  but  equity  cause  is  not 
governed  by  the  statute. 

Approved  in  Patterson  v.  Hewitt,  195  U.  S.  321,  49  L.  Ed.  219,  25 
Sup.  Ct.  35,  delay  of  eight  years  after  right  to  deed  of  interest  in  min- 
ing claim  has  accrued  will  defeat  suit  to  enforce  such  right  where 
claimant  has  contributed  nothing;  Felkner  v.  Dooly,  28. Utah,  239,  78 
Pac.  366,  under  Rev.  Stats.  1898,  §§2855,  2883,  action  to  recover  the 
interest  of  beneficiary  in  proceeds  of  sale  made  by  trustee  is  barred 
after  lapse  of  four  years  from  time  beneficiary  received  notice  that 
trustee  claimed  ownership;  Gibson  v.  Gibson,  108  Wis.  105,  84  N.  W. 
23,  holding  claim  that  administrator  was  trustee  and  could  not  invoke 
statute  of  limitation  to  defeat  suit  by  heir  to  set  aside  sale  is  unten- 
able, since  there  was  no  trust  precluding  running  of  statute  after  sur- 
render of  subject  of  trust  pursuant  to  sale;  Lant  v.  Manley,  75  Fed. 
635,  21  C.  C.  A.  457,  amendment  to  bill  explaining  laches  should  not  be 
stricken  from  files. 

Partnership  realty  is  treated  as  personalty  only  for  paying  debts  and 
adjusting  equities. 

Approved  in  Sieg  v.  Greene,  227  Fed.  43,  whether  real  estate  bought 
by  members  of  partnership  constitutes  personal  assets  depends  on  what 
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funds  were  used  in  purchase,  what  use  was  made  of  property,  and  in- 
tention of  partners;  Stearns  Coal  etc.  Co.  v.  Van  Winkle,  221  Fed. 
596,  137  C.  €.  A.  314,  under  Kentucky  statute,  after  expiration  of  two 
years  from  expiration  of  corporation's  charter,  title  to  interests  in  land 
is  in  stockholders  as  tenants  in  common,  and  they  may  sue  for  re- 
covery thereof  from  adverse  claimant  without  appointment  of  receiver 
or  trustee;  Holladay  v.  Land  etc.  Imp.  Co.,  57  Fed.  785,  6  C.  C.  A.  560 
(see  dissenting  opinion  in  57  Fed.  797,  6  C.  C.  A.  560),  allowing  sale  of 
partnership  land  by  executor  of  deceased  to  survivor. 

When  realty  considered  firm  property.    Note,  27  L.  R.  A.  452,  473. 

Partnership  being  wound  up  without  antagonism  and  no  settlement 
made,  statute  has  not  begun  to  run. 

Approved  in  Campbell  v.  Clark,  101  Fed.  975,  42  C.  C.  A.  123,  hold- 
ing suit  for  settlement  of  partnership  is  governed  by  Rev.  Stats.  Tex. 
1895,  art.  3356,  fixing  four"  years  as  the  limitation  for  suits  for  settle- 
ment of  partnership  accounts;  Lendholm  v.  Bailey,  16  Colo.  App.  198, 
64  Pae.  589,  holding  where  plaintiff  and  defendant  dissolved  partner- 
ship, and  plaintiff  sent  defendant  a  letter  containing  statement  of  their 
account  which  defendant  did  not  answer,  statute  of  limitation  com- 
menced to  run  from  date  of  letter;  Thomas  v.  Hurst,  73  Fed.  374,  suit 
by  widow  against  surviving  partner  in  mine,  managing  same,  is  not 
barred  nine  years  after  death;  Warren  v.  Adams,  19  Colo.  525,  36  Pac. 
608,  in  resulting  trusts,  lapse  of  time  does  not  bar  beneficiary  where 
holding  is  not  adverse;  Gilmore  v.  Ham,  142  N.  Y.  8,  40  Am.  St.  Rep. 
559,  36  N.  E.  828,  suit  lies  against  liquidating  partner  after  reasonable 
time  to  settle  accounts;  dissenting  opinion  in  Currier  v.  Studley,  159 
Mass.  28,  33  N.  E.  713,  majority  holding  suit  by  partner  of  dissolved 
association  barred. 

Powers,  rights,  liabilities,  and  remedies  of  partners  after  the  dis- 
solution of  the  firm.    Note,  40  Am.  St.  Rep.  575. 

Where  managing  partner  delays  settlement,  statute  does  not  run  rrom 
dissolution. 

Approved  in  Breyfogle  v.  Bowman,  157  Ky.  77,  162  S.  W.  793,  stat- 
ute of  limitations  would  not  run  in  favor  of  liquidating  partner  against 
creditors  and  other  members  of  partnership  to  bar  action  for  fraud- 
ulent dealing  with  assets  until  there  was  offer  by  such  partner  to 
account  or  repudiation  of  his  trusteeship;  McPherson  v.  Swift,  22 
S.  D.  181,  133  Am.  St.  Rep.  907,  116  N.  W.  82,  statute  of  limitations 
did  not  begin  to  run  against  surviving  partner's  claim  to  whole  of 
partnership  property  until  appointment  of  administrator  of  deceased 
partner,  and  action  begun  within  ten  years  thereafter  was  not  barred; 
Cole  v.  Fowler,  68  Conn.  457,  36  Atl.  809,  no  action  accrues  to  either 
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partner  for  advances  till  all  accounts  are  settled;  Holmes  v.  Oilman, 
138  N.  Y.  377,  34  Am.  St.  Rep.  465,  20  L.  R.  A.  570,  34  N.  E.  206, 
partner  occupies  fiduciary  relation  and  cannot  make  profit. 

Distinguished  in  Alsop  v.  Riker,  155  U.  S.  460,  39  L.  Ed.  222,  15  Sup. 
Ct.  166,  and  Campbell  v.  McFadden,  9  Tex.  Civ.  App.  394,  31  S.  W. 
444,  both  holding  statute  runs  on  repudiation  of  trust. 

What  is  a  sufficient  cause  for  the  dissolution  of  a  partnership. 
Note,  69  Am.  St.  Rep.  413. 

Agreement    for    sharing    profits    as    constituting    a    partnership. 
Note,  19  E.  R.  C.  406. 

Miscellaneous.  Cited  in  Macomber  v.  Wolford,  162  Mich.  720,  128 
N.  W.  797,  construing  statute  not  to  allow  amendments  in  all  instances, 
where  appeal  is  taken  from  order  sustaining  demurrer. 

135  U.  8.  641-661,  34  Ii.  Ed.  295,  10  Sun.  Ot.  965,  GHEBOKEE  NATION  V. 
SOUTHERN  KANSAS  BY.  CO. 

Equity  suit  to  enjoin,  railroad  cannot  be  joined  with  prayer  for  legal 
compensation  if  injunction  refused. 

Approved  in  Watson  v.  Huntington,  215  Fed.  478,  131  C.  C.  A.  520, 
hill  in  equity  filed  in  Federal  court  by  numerous  complainants  stating 
separate  causes  of  action  at  law  in  favor  of  each  should  not  be  dis- 
missed, but  each  complainant  should  be  permitted  to  file  separate  com- 
plaints; Day  v.  National  Mutual  Bldg.  etc.  Assn.,  53  W.  Va.  553,  44 
S.  E.  780,  holding  borrower  of  building  association,  in  action  to  cancel 
loan,  cannot  ask  to  be  treated  as  shareholder  with  right  to  call  on  offi- 
cers for  accounting;  dissenting  opinion  in  Schurmeier  v.  Connecticut 
Mut.  Life  Ins.  Co.,  171  Fed.  16,  96  C.  C.  A.  107,  majority  holding  court 
having  acquired  jurisdiction  by  action  at  law  on  claim  commenced 
within  statutory  period  could  allow  amendment  of  pleading  and  trans- 
fer to  equity  side  of  court. 

Distinguished  in  Olmsted  v.  City  of  Superior,  155  Fed.  179,  where 
State  decision  held  that  under  State  statute  certain  issue  of  bonds  by 
city  created  general  liability  of  city  and  made  it  trustee  for  collection, 
bill  in  equity  by  holder  of  bonds  to  enforce  duty  of  city  as  trustee  and 
to  enforce  general  liability  is  not  multifarious. 

New  statutory  right  or.  remedy  is  legal  or  equitable  according  to  its 
nature. 

Cited  in  United  States  Bank  v.  Lyon  County,  48  Fed.  635,  arguendo. 

Cherokee*  are  not  sovereign.  United  States  may  authorize  State  rail- 
road to  exercise  eminent  domain  on  their  lands. 

Approved  in  Ex  parte  Webb,  225  U.  S.  694,  56  L.  Ed.  1257,  32 
Sup.  Ct.  769,  Oklahoma  Enabling  Act  did  not  repeal  that  part  of  act 
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of  1895  in  respect  to  introduction  of  liquor  from  other  States  or  Ter- 
ritories; Heckman  v.  United  States,  224  U.  S.  428,  56  L.  Ed.  826,  32 
Sup.  Ct.  424,  in  allotting  tribal  lands  of  Cherokee  Indians  in  severalty, 
Congress  intended  to  safeguard  individual  ownership  of  allottees, 
through  suitable  restrictions;  Union  Bridge  Co.  v.  United  States,  204 
U.  S.  397,  51  L.  Ed.  688,  27  Sup.  Ct.  367,  making  changes  in  bridge 
authorized  by  State  over  interstate  waterway  as  required  by  Secretary 
,  of  War  is  not  taking  of  private  property  for  public  use  requiring  gov- 
ernment to  make  compensation;  Chicago  etc.  Ry.  Co.  v.  Old  Colony 
Trust  Co.,  216  Fed.  583,  132  C.  C.  A.  581,  railroad  right  of  way  cannot 
be  appropriated  except  on  payment  of  compensation,  and  contract  giv- 
ing electric  line  right  to  cross  tracks  without  charge  providing  if  rail- 
road lowers  grade,  electric  line  is  to  make  overhead  crossing  at  its  own 
expense,  is  valid;  Latinette  v.  City  of  St.  Louis,  201  Fed.  679,  120 
C.  C.  A.  638,  United  States  may  confer  power  on  State  municipal  cor- 
poration, authorized  to  construct  interstate  bridge,  to  condemn  land 
for  approaches  thereto  in  another  State,  independently  of  laws  of  such 
State;  St.  Louis  &  S.  F.  R.  Co.  v.  Cross,  171  Fed.  488,  railroad  owning 
lines  in  Oklahoma  Territory  was  vested  with  contract  rights  under 
protection  of  State  and  Federal  Constitutions,  and  act  of  Oklahoma 
providing  that  foreign  corporation  filing  petition  for  removal  shall 
forfeit  right  to  do  business  within  State  is  void  as  to  such  railroad; 
Kindred  v.  Union  Pac.  R.  Co.,  168  Fed.  651,  94  C.  C.  A.  112,  act  of 
Congress  of  1862,  granting  right  of  way  four  hundred  feet  wide  to 
railroad  over  public  lands,  included  right  of  way  over  Indian  reserva- 
tion; Morris  v.  Bean,  146  Fed.  432,  Indians  in  Crow  Indian  reservation 
in  Montana  never  had  any  riparian  rights  as  fee  was  always  in  govern- 
ment subject  to  their  occupancy;  McBride  v.  Farrington,  131  Fed.  801, 
leases  of  coal  and  oil  lands  within  Indian  Territory  set  off  to  Choctaw 
and  Chickasaw  Nations  under  treaty  of  1855  are  not  void  on  their 
face ;  United  States  v.  Hitchcock,  26  App.  D.  C.  294,  denying  mandamus 
to  compel  Secretary  of  Interior  to  approve  selection  of  land  in  Wichita 
reservation  by  person  claiming  to  be  adopted  member  of  Wichita  tribe; 
Morris  v.  Hitchcock,  21  App.  D.  C.  588,  Chickasaw  Nation  is  not  in- 
dispensable party  to  suit  by  cattle  and  horse  owners  to  enjoin  Secretary 
of  Interior  from  removing  cattle  and  horses  grazing  on  Chickasaw  lands 
held  by  individual  Indians;  United  States  v.  Pumphrey,  11  App.  D.  C. 
50,  government  may  recover  on  bond  for  faithful  performance  of  con- 
tract with  tribal  Indians;  United  States  v.  Cooper,  9  Mackey  (D.  C), 
116,  Federal  government  may  exercise  power  of  eminent  domain  in 
District  of  Columbia  to  condemn  land  for  public  park;  Zevely  v. 
Weimer,  5  Ind.  Ter.  655,  668,  82  S.  W.  943,  948,  under  treaties,  license 
required  of  merchants  doing  business  in  Indian  Territory  was  author- 
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ized;  Muskogee  Nat.  Tel.  Co.  v.  Hall,  4  Ind.  Ter.  20,  64  S.  W.  601,  act 
of  Creek  Council  incorporating  and  granting  exclusive  franchise  to 
company  to  operate  telephone  system  in  Creek  Nation  is  valid  in  so 
far  as  it  relates  to  local  business;  Dukes  v.  McKenna,  4  Ind.  Ter. 
163,  69  S.  W.  835,  act  of  Congress  authorizing  County  Courts  to  grant 
certain  toll-bridge  privileges  in  Indian  Territory  is  not  invalid  for 
failure  to  provide  compensation  to  owners  of  lands  used,  since  ultimate 
title  to  Indian  allotted  lands  is  in  United  States;  Ansley  v.  Ainsworth, 
4  Ind.  Ter.  321,  69  S.  W.  889,  provision  of  Choctaw  Constitution  giving 
citizen  of  nation  finding  coal  mines  exclusive  right  to  work  them  within 
certain  territory  is  superseded  by  Atoka  agreement,  adopted  by  Con- 
gress, making  coal  common  property  of  tribe;  Turtle  v.  Moore,  3  Ind. 
Ter.  730,  64  S.  W.  591,  Congress,  in  exercise  of  power  of  eminent 
domain,  may  provide  for  platting  and  sale  of  Indian  lands  on  providing 
just  compensation  to  owners;  Carter  v.  United  States,  1  Ind.  Ter.  347, 
37  S.  W.  205,  members  by  blood  of  five  civilized  tribes  of  Indians,  not 
citizens,  when  otherwise  qualified,  are  competent  as  grand  jurors  in 
Federal  courts  in  Indian  Territory;  Haeussler  v.  City  of  St.  Louis,  205 
Mo.  687,  103  S.  W.  1042,  under  act  of  Congress  authorizing  city  to 
build  bridge  across  Mississippi  River  and  to  condemn  land  in  Illinois 
for  approaches,  city  was  authorized  to  issue  bonds  to  pay  therefor; 
Tinker  v.  McLaughlin-Farrar  Co.,  32  Okl.  782,  124  Pac.  298,  under  act 
of  Congress  limiting  credit  extended  by  licensed  traders  to  Osage  In- 
dians, credit  extended  in  excess  thereof  is  not  legal  indebtedness 
enforceable  in  courts;  Jordan  v.  Goldman,  1  Okl.  440,  34  Pac.  376, 
under  treaties  with  Cherokees  granting  them  certain  lands,  they  could 
use  lands  set  apart  for  outlet  for  that  purpose  only;  Huff  v.  State,  9 
Okl.  Cr.  679,  133  Pac.  266,  following  decision  of  Federal  Supreme 
Court  upholding  validity  of  act  of  Congress  suspending  for  twenty- 
one  years  after  admission  of  Oklahoma  interstate  Federal  laws  under 
which  person  could  purchase  whisky  in  another  State  and  ship  it  to 
his  home  for  his  own  use  in  Indian  Territory  portion  of  State;  City  of 
McMinnville  v.  Howenstine,  56  Or.  464,  Ann.  Oaa.  1912C,  193,  109  Pac. 
86,  city  has  power  by  eminent  domain  to  appropriate  water  flowing 
from  certain  springs  across  defendant's  land  situated  without  its  cor- 
porate limits;  Luxton  v.  North  River  Bridge  Co.,  153  U.  S.  530,  38 
L.  Ed.  810,  14  Sup.  Ct.  892,  Congress  may  condemn  land  for  interstate 
bridge;  Chappell  v.  United  States,  160  U.  S.  510,  40  L.  Ed.  514,  16 
Sup.  Ct.  400,  United  States  may  condemn  land  for  lighthouse;  United 
States  v.  Gettysburg  Electric  Ry.  Co.,  160  U.  S.  679,  40  L.  Ed.  580, 
16  Sup.  Ct.  429  (reversing  United  States  v.  Certain  Tract  of  Land, 
67  Fed.  871),  United  States  may  condemn  land  to  preserve  battlefield; 
Stephens  v.  Cherokee  Nation,  174  U.  S.  484,  43  L.  Ed.  1055,  19  Sup.  Ct. 
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736,  act  authorizing  Dawes  commission  to  determine  citizenship  in 
Indian  tribes  is  valid;  Paul  v.  Chilsoquie,  70  Fed.  402,  unnaturalized 
Indian  is  not  a  citizen  of  United  States;  United  States  v.  Dunnington, 
146  U.  S.  353,  36  L.  Ed.  1002,  13  Sup.  Ct.  84,  arguendo. 

Distinguished  in  Talton  v.  Mayes,  163  U.  S.  384,  41  L.  Ed.  109,  16 
Snp.  Ct.  989,  United  States  has  no  jurisdiction  of  crimes  committed 
by  Indians  within  Cherokee  Nation;  Ron*  v.  Burney,  168  U.  S.  221,  222, 
42  I*.  Ed.  443,  18  Sup.  Ct.  61,  62,  right  of  citizenship  in  Indian  nation 
conferred  by  legislature  may  be  withdrawn;  Cherokee  Strip  Live-Stock 
Assn.  y.  Cass  Land  etc.  Co.,  138  Mo.  405,  40  S.  W.  109,  patent  to  Cher- 
okees  in  1838  vested  fee  in  the  Indians. 

Railroads  are  public  highways,  subject  to  public  regulation  and  control. 
Approved  in  Manigault  v.  Springs,  199  U.  S.  486,  50  L.  Ed.  281,  26 
Snp.  Ct.  127,  flooding  of  land  from  private  erection  of  dam  under 
legislative  authority  for  purpose  of  draining  lowlands  does  not  amount 
to  taking  which  requires  compensation;  Donovan  v.  Pennsylvania  Co., 
199  U.  S.  293,  50  L.  Ed.  199,  26  Sup.  Ct.  91,  licensed  hackmen  when 
not  forbidden  by  municipal  regulations  may  use  sidewalk  adjacent  to 
entrance  of  railway  station  in  prosecuting  their  calling;  Western  Union 
Tel.  Co.  v.  Pennsylvania  R.  R.  Co.,  195  U.  S.  569,  49  I*  Ed.  322,  25 
Sup.  Ct.  133,  telegraph  companies  not  granted  right  of  eminent  domain 
or  right  to  enter  right  of  way  of  railroad  companies  without  their 
consent  by  act  of  July  24,  1866;  Northern  Securities  Co.  v.  United 
States,  193  U.  S.  353,  48  L.  Ed.  707,  24  Sup.  Ct.  436,  combination  by 
stockholders  in  two  competing  interstate  railways  to  form  stockholding 
corporation  which  should  acquire  controlling  interest  in  each  company 
is  in  violation  of  Anti-trust  Act  of  July  2, 1890 ;  United  States  v.  Rick- 
ert,  188  U.  S.  439,  47  L.  Ed.  537,  23  Sup.  Ct.  481,  holding  United  States 
may,  under  24  Stats,  at  Large,  389,  c.  119,  maintain  suit  to  restrain 
collection  of  taxes  on  land  allotted  to  Indians;  Williams  v.  Parker,  188 
U.  S.  503,  47  L.  Ed.  562,  23  Sup.  Ct.  442,  holding  due  process  of  law  is 
not  denied  owners  of  property  damaged  J>y  enforcement  of  restriction 
on  height  of  buildings  in  Boston,  imposed  by  Massachusetts  act  of  May 
23,  1898;  Cherokee  Nation  v.  Hitchcock,  187  U.  S.  305,  47  L.  Ed.  189, 
23  Sup.  Ct.  119,  holding  Congress,  under  30  Stats,  at  Large,  495,  c.  517, 
may  authorize  Secretary  of  Interior  to  prescribe  regulations  for  leas- 
ing of  mineral  lands  in  Indian  Territory,  notwithstanding  7  Stats,  at 
Large,  478;  Wisconsin  M.  &  P.  R.  R.  Co.  v.  Jacobson,  179  U.  S.  297, 
45  L.  Ed.  199.  21  Sup.  Ct.  118,  holding  Minn.  Gen.  Laws  1895,  c.  91, 
§  3,  relating  to  track  connections  and  facilities  for  interchange  of  xars 
at  railroad  intersections,  does  not  constitute  unconstitutional  regula- 
tion of  commerce;  Mercantile  Trust  Co.  v.  Texas  etc.  Ry.  Co.,  216  Fed. 
230,  holding  Congress  has  power  to  charter  railroad  corporation;  Beech 
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Creek  R.  Co.  v.  Olanta  Coal  Min.  Co.,  158  Fed.  40,  85  C.  C.  A.  148,  in 
Pennsylvania  where  by  statute  every  railroad  is  made  public  highway, 
every  railroad  is  bound  to  permit  mine  owners  to  construct  on  their 
land  suitable  switches  for  use  of  their  business,  and  connect  same  with 
railroad's  tracks;  Snead  v.  Central  of  Georgia  Ry.  Co.,  151  Fed.  617, 
upholding  Employers'  Liability  Act;  Olanta  Coal  Min.  Co.  v.  Beech 
Creek  R.  Co.,  144  Fed.  151,  under  Pennsylvania  laws,  making  all  rail- 
roads public  highways,  owner  of  coal-mining  property  adjoining  rail- 
road is  entitled  to  connect  switch-tracks  with  track  of  such  road; 
Western  Union  Tel.  Co.  v.  Pennsylvania  R.  R.  Co.,  120  Fed.  367, 
holding  act  of  July  24,  1866,  embodied  in  Rev.  Stats.,  §§  5263,  5264, 
authorizing  telegraph  company  to  construct  lines  over  any  public  do- 
main, does  not  confer  right  to  condemn  right  of  way  over  private 
property;  Muskogee  Nat.  Tel.  Co.  v.  Hall,  118  Fed.  385,  holding  Con- 
gress having  provided  by  31  Stat.  1083,  for  granting  franchises  for 
telephone  lines  in  Indian  Territory,  any  grant  previously  made  by 
Indian  nation  in  conflict  therewith  is  void ;  State  v.  Atlantic  etc.  R.  Co., 
53  Fla.  671,  12  Ann.  Oaa.  350,  13  L.  R.  A.  (N.  8.)  320,  44  South.  218, 
requiring  attorney  general  to  amend  mandatory  part  of  writ  of  man- 
damus to  compel  railroad  to  put  roadbed  and  track  in  reasonably  safe 
condition,  to  conform  to  allegations  of  specific  defects  in  writ;  State  v. 
Missouri  Pac.  Ry.  Co.,  81  Neb.  28,  115  N.  W.  618,  holding  act  requiring 
railroad  to  furnish  equal  facilities  to  persons  operating  grain  elevators 
valid,  and  affirming  judgment  for  penalty  'of  five  hundred  dollars  for 
refusal  of  railroad  to  extend  sidetrack  to  elevator;  State  v.  Jones,  139 
N.  C.  622,  2  L.  R.  A.  (N.  S.)  313,  52  S.  E.  243,  Creedmore  charter, 
providing  for  condemnation  of  land  for  street  purposes,  not  void  as 
depriving  owner  of  land  without  due  process  of  law;  Enid  etc.  Ry.  Co. 
v.  Wiley,  14  Okl.  316,  78  Pac.  98,  where  railroad,  under  pretense  of  pro- 
ceedings to  condemn  land,  enters  and  constructs  embankments,  right 
given  by  Wilson's  Rev.  &  Ann.  Stats.  1903,  §§  1040,  1041,  is  license  and 
becomes  revoked  by  dismissal  of  proceedings ;  Labardie  v.  United  States, 
6  Okl.  417,  51  Pac.  671,  act  of  Congress  of  June  4,  1888,  providing  for 
penalty  for  cutting  timber  on  Indian  reservation,  applies  to  an  Indian 
who  sustains  tribal  relations  and  who  cuts  timber  on  Osage  Indian 
Reservation;  Salt  Lake  City  Water  &  Electric  Power  Co.  v.  Salt  Lake 
City,  24  Utah,  296,  67  Pac.  793,  holding  Rev.  Stats.  1898,  §  3597,  Utah, 
providing  that  in  proceedings  to  condemn  land  plaintiff  may  improve 
land  pending  suit,  is  not  taking  private  property  for  public  use  without 
just  compensation;  Norfolk  etc.  R.  R.  Co.  v.  Commonwealth,  103  Va. 
294,  49  S.  E.  40,  under  Const.,  §  156,  subsec.  b,  State  corporation  com- 
mission had  authority  to  fix  charges  for  placing  cars  on  position  on 
scales  where  transportation  company  conducted  switch  line  and  handled 
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cars  to  and  from  industries  with  which  it  had  switching  connections; 
Chicago  etc.  R.  R.  Co.  v.  Pullman's  Palace  Car  Co.,  139  U.  S.  909  35 
la.  Ed.  101,  11  Sup.  Ct.  494,  agreement  with  sleeping-car  company  to 
furnish  cars  is  not  void;  Interstate  Commerce  Commission  v.  Brimson, 
154  TJ.  S.  475,  38  L.  Ed.  1056,  14  Sup.  Ct.  1132,  sustaining  Interstate 
Commerce  Commission  Act;  United  States  v.  Trans-Missouri  Freight 
Assn.,  166  U.  S.  332,  41  L.  Ed.  1025,  17  Sup.  Ct.  555,  holding  freight 
association  an  illegal  combination;  Smyth  v.  Ames,  169  U.  S.  544,  42 
Is.  Ed.  848,  18  Sup.  Ct.  433,  whether  compensation  fixed  for  railroads 
is  unreasonably  low  is  for  the  courts;  Lake  Shore  etc.  Ry.  Co.  v.  Ohio, 
173  U.  S.  301,  43  L.  Ed.  708, 19  Sup.  Ct.  471,  States  may  require  trains 
to  stop  at  certain  stations;  United  States  v.  Debs,  64  Fed.  749,  751, 
discussing  meaning  of  "commerce"  in  act  of  1890;  Chicago  etc.  Ry. 
Co.  v.  Tompkins,  90  Fed.  367,  sustaining  State  regulations  of  rates  for 
railroad;  dissenting  opinion  in  United  States  v.  Delaware  &  H.  Co., 
164  Fed.  253,  majority  holding  commodities  clause  of  Interstate  Com- 
merce Act  of  1887,  as  amended  in  1906,  is  void,  as  to  railroads  owning 
coal  lands  more  than  fifty  years  before  its  enactment  and  having  con- 
structed railroads  thereto  for  purpose  of  marketing  coal;  dissenting 
opinion  in  Louisville  etc.  R.  Co.  v.  Central  Stockyard  Co.,  133 
Ky.  203,  97  S.  W.  797,  majority  holding  provision  of  Consti- 
tution requiring  railroad  to  switch  empty  or  loaded  cars  without 
discrimination,  and  to  deliver  freight  where  there  is  physical  connec- 
tion between  its  tracks  and  those  of  connecting  carrier,  is  valid. 

Distinguished  in  Lake  Shore  etc.  Ry.  Co.  v.  Smith,  173  U.  S.  690, 
43  L.  Ed.  861,  19  Sup.  Ct.  567,  disallowing  unreasonable  requirement  as 
to  one  thousand  mile  tickets;  dissenting  opinion  in  Western  Union  Tel. 
Co.  v.  Pennsylvania  R.  R.  Co.,  195  U.  S.  577,  579,  49  L.  Ed.  326,  327, 
25  Sup.  Ct.  133,  majority  holding  telegraph  companies  not  granted 
right  of  eminent  domain  or  right  to  enter  right  of  way  of  railroads  with- 
out their  consent  by  act  of  July  24,  1866. 

Payment  In  advance  of  occupancy  is  not  nec—ry  If  title  do  not  pass 
until  tnen. 

Approved  in  Chicago  etc.  Ry.  Co.  v.  Illinois,  200  U.  S.  593,  50  L.  Ed. 
609,  26  Sup.  Ct.  341,  imposition  upon  railway  company  of  entire  cost 
of  removing  and  rebuilding  railway  bridge  made  necessary  by  proposed 
widening  of  creek  by  drainage  commissioners  is  not  taking  private 
property  for  public  use;  Madisonville  Traction  Co.  v.  St.  Bernard  Min. 
Co.,  196  U.  S.  252,  49  L.  Ed.  467,  25  Sup.  Ct.  251,  time  for  removal 
to  Federal  Circuit  Court  proceeding  in  eminent  domain  begun  in  Ken- 
tucky County  Court  under  Ky.  Stats.,  §§835-839,  is  not  postponed 
until  after  appeal  to  State  Circuit  Court;  Western  Union  Tel.  Co.  v. 
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Pennsylvania  R.  R.  Co.,  195  U.  S.  568,  571,  49  L.  Ed.  322,  323,  25 
Sup.  Ct.  133,  railroad  rights  of  way  not  made  public  property  by  char- 
ter provisions  declaring  railways  public  highways  so  as  to  subject  such 
rights  of  way  to  occupation  by  telegraph  companies  without  consent  of 
railroads;  United  States  v.  O'Neill,  198  Fed.  683,  in  proceedings  by 
United  States  to  condemn  right  of  way  for  ditch  under  Reclamation 
Act  providing  fund  for  damages,  it  is  not  necessary  for  damages  to  be 
assessed  and  paid  before  government  takes  possession;  Kaw  Valley 
Drainage  Dist.  v.  Metropolitan  Water  Co.,  186  Fed.  323,  108  C.  C.  A. 
393,  statute  authorizing  condemnation  of  property  by  drainage  district 
is  not  invalid  because  it  permits  district  to  take  possession  of  land 
pending  appeal  from  award  of  compensation  on  payment  of  award  and 
securing  payment  of  additional  amount  that  may  be  recovered;  Zimmer- 
man v.  Kansas  City  etc.  R.  Co.,  144  Fed.  625, 75  C.  C.  A.  424,  payment  of 
judgment  recovered  by  plaintiff  in  condemnation  proceedings  was  condi- 
tion precedent  to  passing  of  title  to  land  appropriated  under  Const.  Kan., 
art.  XII,  §  4;  De  Hansen  v.  District  Court,  11  Ariz.  383,  94  Pac.  1126,  an- 
nulling order  of  immediate  possession  under  statute  invalid  for  failure  to 
provide  deposit  on  bond  to  secure  damages  to  land  owner  in  case  land 
should  not  be  ultimately  condemned;  Macfarland  v.  Poulos,  32  App. 
D.  C.  562,  563,  where  commissioners  of  District,  in  proceeding  to  con- 
demn land  for  street  extension,  pay  amount  awarded  as  damages,  assess 
benefits,  and  take  possession  of  land,  they  have  no  right  to  appeal  from 
order  of  confirmation  of  award,  and  appeal  will  be  dismissed  on  motion 
of  property  owners;  Jeffress  v.  Town  of  Greenville,  154  N.  C.  494,  496, 
70  S.  E.  920,  921,  under  town  charter,  it  was  not  necessary  to  validity 
of  condemnation  proceedings  that  owners  of  land  be  given  hearing  be- 
fore passage  of  ordinance  directing  street  improvements;  In  re  Paw- 
tucket  etc.  Crossing  Com.,  36  R.  I.  216,  89  Atl.  701,  act  of  1912  is  not 
invalid  for  failure  to  require  payment  of  compensation  before  entry  of 
railroad  upon  land  condemned  for  abolition  of  grade  crossings;  David- 
son v.  Texas  etc.  Ry.  Co.,  29  Tex.  Civ.  60,  67  S.  W.  1096,  holding  act  of 
Texas  of  1899,  authorizing  railroad  company  to  take  possession  of  land 
sought  to  be  condemned  before  payment  of  damages,  awarded  by  filing 
bond,  is  constitutional;  Backus  v.  Ford  Street  Union  Depot  Co.,  169 
U.  S.  568,  42  L.  Ed.  859,  18  Sup.  Ct.  449,  State  may  authorize  taking 
of  possession  before  payment,  if  adequate  provision  is  made;  Kansas 
City  etc.  Ry.  Co.  v.  Payne,  49  Fed.  118,  1  C.  C.  A.  183,  applying  rule 
in  additional  servitude ;  Sweet  v.  Rechel,  159  U.  S.  402,  40  L.  Ed.  197, 
16  Sup.  Ct.  49,  direction  that  damages  be  ascertained  without  delay  and 
in  legal  mode,  giving  owner  judgment,  is  sufficient. 

Time  title  passes  in  condemnation  proceedings.    Note,  16  L.  R.  A. 
(N.  S.)  539. 
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135  U.  S.  602-721,  34  L.  Ed.  304,  10  Sup.  Ot  972,  McGAHEY  y.  VTBOINIA. 

Federal  court  oonstraes  for  Itself  State  statute  alleged  to  impair  a 
contracts 

Approved  in  Deposit  Bank  v.  FAnkfort,  191  U.  S.  518,  48  L.  Ed.  284, 
24  Sup.  Ct.  154,  holding  determination  by  Federal  court  that  State  tax 
law  is  unconstitutional  is  res  judicata,  although  State  court  has  decided 
that  adjudication  for  one  year  is  not  estoppel  as  to  taxes  for  following 
year;  Commonwealth  v.  Henry,  110  Va.  887,  26  L.  R.  A.  (N*.  S.)  883, 
65  S.  E.  573,  act  regulating  manufacture  and  sale  of  malt  beverages 
not  containing  two  and  one-fourth  per  cent  alcohol  is  valid ;  McCullough 
v.  Virginia,  172  U.  S.  110,  43  L.  Ed.  885,  19  Sup.  Ct.  137,  involving 
same  bonds. 

Virginia  coupon  law  of  1871  creates  a  contract,  Impaired  by  laws  affect- 
lug  their  tax-paying  value. 

Approved  in  United  States  v.  Parkersburg  B.  R.  Co.,  134  Fed.  972, 
railroad  which  has  built  bridge  across  navigable  river  in  compliance 
with  act  of  Congress  cannot  be  deprived  of  such  use  so  long  as  it  is 
used  for  railroad  purposes;  McCullough  v.  Virginia,  172  U.  S.  107,  108,, 
43  L.  EcL  384,  19  Sup.  Ct.  136  (see  dissenting  opinion  in  172  U.  S.  132/ 
43  L.  Ed.  393,  19  Sup.  Ct.  145,  reversing  90  Va.  598,  602,  606,  607,  608, 
609,  611,  612,  613,  615,  618,  619,  19  S.  E.  114,  115,  117,  118,  119,  120, 
121),  involving  same  coupons. 

State  may  not  be  sued  by  bondholders,  directly  or  indirectly,  through 
executive  officers. 

Approved  in  Belknap  v.  Schild,  161  U.  S.  19,  22,  40  L.  Ed.  602,  16 
Sup.  Ct.  446,  no  injunction  to  prevent  use  of  patent  by  officer  of  United 
States  in  his  official  capacity. 

When  action  against  officers  deemed  against  State.    Note,  44  L. 
R.  A.  (N.  S.)  214,  225. 

Bemedles  of  Virginia  coupon-hoHLsrs  for  State's  refusal  to  accept  them 
for  taxes,  stated. 

Approved  in  Virginia  v.  West  Virginia,  220  U.  S.  31,  55  L.  Ed.  869, 
31  Sup.  Ct.  330,  liability  of  West  Virginia  for  equitable  proportion  of 
public  debt  of  original  State  was  not  discharged  by  changes  in  form 
of  debt;  Pennoyer  v.  McConnaughy,  140  U.  S.  15,  35  L.  Ed.  367,  11 
Sup.  Ct.  703,  State  officials  enjoined  from  destroying  rights  of  swamp- 
land purchaser;  In  re  Tyler,  149  U.  S.  191,  37  L.  Ed.  698,  13  Sup.  Ct. 
793,  enjoining  excessive  tax  levies;  McCullough  v.  Virginia,  172  U.  S. 
109,  113,  43  L.  Ed.  384,  19  Sup.  Ct.  136,  138,  involving  same  bonds; 
Parsons  v.  Slaughter,  63  Fed.  878,  tender  of  such  coupon  is  equivalent 
to  payment. 
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Distinguished  in  Shelton  v.  Piatt,  139  U.  S.  600,  86  L.  Ed.  278,  11 
Sap.  Ct.  649,  refusing  to  restrain  unconstitutional  tax,  where  no  irre- 
parable injury  is  shown. 

Contract  Is  Impaired  if  enforcement  prevented  or  remedy  materially 
abridged. 

Approved  in  Pittsburg  Steel  Co.  v.  Baltimore  Equitable  Society,  226 
U.  S.  458,  57  L.  Ed.  800,  33  Sup.  Ct.  167,  change  in  remedy  of  corpora- 
tion  creditor  by  substituting  for  action  against  stockholder  on  unpaid 
subscription,  exclusive  remedy  by  bill  in  equity  on  behalf  of  all  credi- 
tors, as  is  done  by  Maryland  act  of  1908,  does  not  impair  obligation 
of  contract  between  creditor  and  shareholder;  Ex  parte  Young,  209 
U.  S.  147,  14  Ann.  Oas.  764,  18  L.  R.  A.  (N.  S.)  982,  52  L.  Ed.  723,  28 
Sup.  Ct.  441,  State  railroad  rate  statute  imposing  such  excessive  penal- 
ties that  parties  affected  are  deterred  from  testing  validity  in  courts 
is  invalid  without  regard  to  question  of  whether  rates  are  so  low  as  to 
be  confiscatory;  Walsh  v.  Columbus  etc.  R.  R.  Co.,  176  U.  S.  475,  44 
L.  Ed.  551,  20  Sup.  Ct.  396,  holding  contract  for  perpetual  maintenance 
of  canals  for  which  lands  were  granted  by  act  of  Congress  May  24, 
1828,  to  Ohio,  was  not  created  by  acceptance,  but  obligation  was  to 
maintain  canals  so  long  as  they  are  "used"  as  such;  Larabee  v.  Dolley, 
175  Fed.  381,  bank  guaranty  law  of  Kansas  is  void  as  against  noncon- 
s  en  ting  stockholder  of  bank  previously  organized;  City  of  Cleveland 
v.  United  States,  166  Fed.  682,  93  C.  C.  A.  274,  holding  statute,  as 
against  judgment  debtor,  impaired  obligation  of  contract  by  depriving 
him  of  remedy  to  compel  assessment  of  property  at  true  value,  and  did 
not  repeal  charter  provision  for  assessment  by  recorder,  and  recorder 
could  be  compelled  by  mandamus  to  reassess  property  for  previous 
years,  assessed  by  county  assessor  at  less  than  its  value;  Myers  v. 
Knickerbocker  Trust  Co.,  139  Fed.  116,  1  L  E.  A.  (N.  S.)  1171,  71 
C.  C.  A.  199,  affirming  Knickerbocker  Trust  Co.  v.  Myers,  133  Fed.  768, 
Maryland  act  of  1904,  which  attempts  to  take  away  rights  of  creditors 
against  stockholders  and  substitute  single  suit  for  benefit  of  creditors, 
is  void ;  Schauble  v.  Schulz,  137  Fed.  392,  69  C.  C.  A.  581,  Rev.  Codes 
N.  D.  1899,  §  3491a,  declaring  certain  titles  valid,  is  retrospective  in  its 
operation;  Mumford  v.  Chicago  etc.  Ry.  Co.,  128  Iowa,  692,  104  N.  W. 
1138,  Code,  §  2071,  providing  that  railroads  shall  be  liable  for  damages 
sustained  by  employees  in  consequence  of  neglect  of  agents,  and  that 
no  contract  restricting  such  liability  shall  be  legal,  is  constitutional; 
Bettendorf  Axle  Co.  v.  Field,  114  Md.  496,  79  Atl.  726,  and  Pittsburg 
Steel  Co.  v.  Baltimore  Equitable  Society,  113  Md.  81,  77  Atl.  256,,both 
holding  act  of  1908,  changing  remedy  of  creditor  to  enforce  unpaid 
stock  subscription  by  substituting  bill  in  equity  on  behalf  of  all  credi- 
tors against  all  stockholders,  does  not  impair  obligation  of  contract; 
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Parker  v.  Elmira  etc.  R.  R.  Co.,  165  N.  Y.  280,  59  N.  E.  83,  holding 
under  laws  of  New  York,  a  railroad  entitled  to  charge  four  cents  per 
mile,  which  was  incorporated  into  another  road  charging  three  cents 
per  mile,  could  continue  to  charge  four  cents  per  mile ;  Davis  v.  Supreme 
Lodge  K.  of  H.,  165  N.  Y.  170,  58  N.  E.  895,  holding  section  834,  Code 
of  New  York,  declaring  that  physician  shall  not  disclose  information 
acquired  in  professional  capacity,  was  not  repealed  by  Laws  1897, 
§  1172,  providing  reeords  of  board  of  health  shall  be  presumptive  evi- 
dence, and  physician's  certificate  which  was  part  of  archives  was  not 
admissible  to  prove  cause  of  death;  Kirkman  v.  Bird,  22  Utah,  113, 
61  Pac.  340,  holding  section  7,  page  99,  Sess.  Laws  1899,  Utah,  exempting 
married  men  their  earnings  for  services  rendered  within  sixty  days 
preceding  levy,  does  not  impair  obligation  of  contract  entered  into 
prior  to  its  passage;  United  States  v.  United  States  Fidelity  etc.  Co., 
80  Vt.  95,  66  Atl.  813,  amendatory  act  providing  remedy  for  creditors 
in  Federal  court  is  not  retrospective,  and  does  not  preclude'  action  by 
creditor  in  State  court  on  bond  given  prior  to  amendatory  act;  Mill- 
heiser  Mfg.  Co.  v.  Gallege  Mills  Co.,  101  Va.  696,  44  S.  E.  766,  holding 
delivery  of  warehouse  receipt  vests  title  in  the  goods,  irrespective  of 
Code  1887,  §  1791,  Va.,  which  only  applies  to  licensed  warehouses ; 
Danville  v.  Hatcher,  101  Va.  528,  44  S.  E.  725,  holding  regulation  of 
sale  of  intoxicating  liquors  is  wholly  within  police  power  of  State; 
Farmville  v.  m  Walker,  101  Va.  329,  43  S.  E.  560,  holding  Act  of  1901, 
c.  113,  Va.,  establishing  dispensary  for  sale  of  intoxicating  liquors  in 
certain  district,  is  valid  police  regulation;  New  Orleans  etc.  R.  R.  Co. 
v.  New  Orleans,  157  U.  S.  224,  39  L.  Ed.  681, 15  Sup.  Ct.  583,  State  may 
give  additional  remedies  not  impairing  substantial  rights;  Mutual  Life 
Ins.  Co.  v.  Richardson,  77  Fed.  398,  disallowing  material  change  of 
remedy  regarding  mortgages  to  act  retrospectively;  People  v.  Common 
Council  of  Buffalo,  140  N.  Y.  367,  87  Am,  St  Rep.  566,  35  N.  E.  487, 
judgment  cannot  be  impaired  by  withdrawal  of  remedy. 

Distinguished  in  United  States  v.  Louisville  Bridge  Co.,  233  Fed. 
277,  act  of  Congress  of  1899  authorizing  Secretary  of  War  to  require 
changes  in  bridges  over  navigable  streams  makes  no  provision  for  com- 
pensation, and  none  can  be  allowed. 

Law  requiring  production  of  bond  from  widen  coupon  cut,  and  fits* 
allowing  expert  e*ldmce  of  gennlneneaB,  impairs  contract  to  recWv*  it 
fox  taxes. 

Approved  in  Oshkosh  Waterworks  Co.  v.  Oshkosh,  109  Wis.  222,  95 
Am  St.  Rep.  870,  85  N.  W.  381,  holding  amendment  to  city  charter 
requiring  that  in  suit  against  city  a  bond  approved  by  city  attorney 
and  controller  should  be  given,  when  not  previously  required,  does  not 
impair  obligation  of  contract. 
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Distinguished  in  Commonwealth  v.  Dunlop,  89  Va.  434,  16  S.  E.  274, 
where  suit  is  against  State  by  taxpayer  instead  of  by  the  State. 

Act  shortening  time  for  suit  Is  Talid  if  reasonable  time  left;  one  year 
on  State  coupons  is  not 

Approved  in  Ochoa  v.  Hernandez  Y  Morales,  230  U.  S.  162,  57  L.  Ed. 
1438,  33  Sup.  Ct.  1033,  persons  accepting  deed  and  mortgage  under  re- 
troactive clause  in  order  of  military  governor  of  Porto  Rico  reducing 
time  of  possession  from  twenty  to  six  years  are  charged  with  notice  of 
want  of  authority  in  such  commander  to  cut  off  claim  of  true  owners, 
where  six  years  had  already  run  when  order  was  made;  Oshkosh 
Water-Works  v.  Oshkosh,  187  U.  S.  439,  47  L.  Ed.  251,  23  Sup.  Ct.  234, 
holding  obligation  of  contract  is  not  impaired  by  change  in  city  charter 
which  protects  it  from  suit  upon  claim  which  has  not  been  presented  to 
city  council;  Saranac  Land  etc.  Co.  v.  Controller  of  New  York,  177 
U.  S.  324,  44  L.  Ed.  790,  20  Snp.  Ct.  645,  holding  defects  in  proceed- 
ings by  which  tax  title  to  land  is  acquired  will  not  affect  validity  of 
tax  title  under  N.  Y.  Laws  1885,  c.  448,  after  expiration  of  two  years 
prescribed  therein;  Wilder  v.  Dennis,  202  Fed.  677,  121  C.  C.  A.  77, 
provision  of  act  of  Virginia  of  1900  that  no  suit  shall  be  brought  to 
cancel  tax  deed,  except  for  fraud,  unless  within  two  years  after  it  is 
recorded,  applies  to  action  of  ejectment  as  well  as  suit  in  equity,  but 
does  not  apply  in  favor  of  tax  deed  executed  and  recorded  prior  to  its 
passage ;  Lamb  v.  Powder  River  etc.  Co.,  132  Fed.  439,  441,  67  L.  R.  A. 
558,  65  C.  C.  A.  570,  Act  Colo.  April  29,  1895,  as  amended  by  act  of 
April  6,  1899,  relating  to  limitation  for  actions  on  judgments,  is  un- 
constitutional; Cummings  v.  Rosenberg,  12  Ariz.  330,  331,  100  Pac.  812, 
statute  barring  action  for  recovery  of  lands  in  adverse  possession  of 
another,  after  ten  years  is  valid  as.  to  pre-existing  causes  of  action, 
where  time  between  passage  of  act  and  its  taking  effect  gives  reason- 
able time  to  bring  such  actions;  Mulvey  v.  City  of  Boston,  197  Mass. 
184,  14  Ann.  Cas.  349,  83  N.  E.  404,  where  statute  of  limitations  is 
changed  from  six  years  to  two,  and  such  change  would  bar  action 
already  accrued,  allowance  of  thirty  days  in  which  to  bring  action  is 
reasonable  time;  Semer  v.  Auditor  General,  133  Mich.  576,  95  N.  W. 
734,  Act  107,  §  131,  Pub.  Acts  1899,  providing  for  acquisition  of  lands 
as  homestead,  was  retrospective  in  operation;  Jones  v.  Coal  Creek 
Min.  etc.  Co.,  133  Tenn.  171,  180  S.  W.  182,  act  abolishing  exceptions 
of  statutes  of  limitation  in  favor  of  persons  beyond  limits  of  United 
States  is  valid,  since  it  gives  to  persons  formerly  under  disability  full 
period  of  statute  after  removal  of  disability  in  which  to  bring  action; 
Wisconsin  Tel.  Co.  v.  Krueger,  115  Wis.  154,  90  N.  W.  460,  holding 
under  Laws  1901,  c.  319,  Wis.,  authorizing  condemnation  proceedings 
for  construction  of  telephone  lines,  and  by  section  9,  that  act  shall  not 
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apply  to  pending  action,  where  telephone  pole  had  been  adjudged  a 
nuisance  prior  to  statute,  condemnation  did  not  entitle  company  to  re- 
strain abatement  of  nuisance ;  Wheeler  v.  Jackson,  137  U.  S.  255,  34 
L.  EcL  663,  11  Sup.  Ct.  78,  barring  all  actions  against  city  eight  years 
old  if  not  brought  in  six  months  is  valid;  Turner  v.  New  York,  168 
U.  S.  94,  42  L.  Ed.  394,  18  Sup.  Ct.  40,  statute  that  certain  records  are 
conclusive  in  suit  brought  after  six  months  is  valid;  dissenting  opinion 
in  Minehan  v.  Murphy,  149  Wis.  19,  134  N.  W.  1131,  majority  holding 
where  dam  has  changed  unnavigable  stream  into  navigable  lake,  after 
period  requisite  to  give  title  by  adverse  possession,  title  to  bed  of  lake 
vests  in  State,  but  where  water  is  still  stream,  original  owner  has 
qualified  title  of  riparian  owner  to  bed  of  stream. 

Retrospective  operation  of  statutes  of  limitation.  Note,  111  Am. 
St.  Rep.  457,  458. 

Constitutionality  of  new  limitation  of  action  applying  to  existing 
causes  of  action  as  dependent  upon  its  reasonableness.  Note, 
8  Ann.  Oas.  525,  526. 

Act  requiring  Uqnor  license  paid  in  coin  does  not  impair  contract  that 
coupons  be  tax  receivable. 

Approved  in  Jordan  v.  Evansville,  163  Ind.  518,  67  L.  R.  A.  613,  72 
N.  E.  546,  Burns'  Ann.  Stats.  1901,  §  927,  giving  city  power  to  regu- 
late license  to  sell  liquors  within  four  miles  of  its  corporate  limits,  is 
valid;  Trageser  v.  Gray,  73  Md.  258,  25  Am,  St.  Rep.  592,  9  L.  B.  A. 
785,  20  Atl.  907,  allowing  special  regulation  of  liquor  traffic. 

Bcnool  funds  being  separate  funds,  act  making  scaooi  taxes  payable 
in  cadi  does  not  impair  contract  making  coupons  receivable  for  taxes. 

Approved  in  Commonwealth  v.  Chaffin,  87  Va.  546,  12  S.  E.  972, 
reaffirming  rule;  dissenting  opinion  in  Howard  v.  Illinois  Central  R.  R. 
Co.,  207  U.  S.  513,  52  L.  Ed.  315,  28  Sup.  Ct.  141,  majority  holding 
Employers'  Liability  Act  invalid  as  including  subjects  not  within  its 
power. 

Miscellaneous.  Cited  in  McCullough  v.  Virginia,  172  U.  S.  106,  43 
L.  Ed.  383,  19  Sup.  Ct.  135,  collecting  cases  involving  these  coupons. 
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1*6  U.  8.  1-6S,  34  L.  Ed.  478,  10  Sop.  Ot.  792,  LATE  CORPORATION  OF 
THE  CHURCH  OF  JESUS  0HBI8T  OF  LATTER  DAY  HABITS  Y. 
UNITED  STATES. 

Territories  are  within  plenary  power  of  Congress,  which  may  revoke 
charter  confirmed  toy  legislature. 

Approved  in  United  States  v.  Winans,  198  U.  S.  383,  49  L.  Ed.  1093, 
25  Sup.  Ct.  62,  fishing  rights  returned  to  Yakima  Indians  by  treaty 
of  1859,  providing  for  extinguishment  of  Indian  titles,  not  subordinate 
to  powers  of  State  of  Washington  over  shore  lands;  Dorr  v.  United 
States,  195  U.  S.  146,  49  L.  Ed.  132,  24  Sup.  Ct.  808,  right  of  trial  by 
jury  not  extended  to  Philippine  Islands  by  Federal  Constitution  with- 
out legislation;  Kepner  v.  United  States,  195  U.  S.  125,  49  L.  Ed.  122, 
24  Sup.  Ct.  797,  government  cannot  appeal  from  requittal  in  Philippine 
court  of  first  instance;  Downes  v.  Bidwell,  182  U.  S.  268,  45  L.  Ed. 
1099,  21  Sup.  Ct.  779,  788,  793,  holding  imposition  of  duties  upon  im- 
ports from  Porto  Rico  by  act  of  Congress  known  as  Foraker  Act  (31 
Stats,  at  Large,  77,  c.  191),  was  constitutional;  Boyd  v.  Great  Western 
Coal  etc.  Co.,  189  Fed.  118,  corporation  organized  in  Indian  country 
under  laws  of  Arkansas,  made  applicable  thereto  by  Congress,  was  not 
Federal  corporation  within  removal  statute;  Canary  Oil  Co.  v.  Stand- 
ard Asphalt  ft  Rubber  Co.,  182  Fed.  665,  corporation  organized  in 
Indian  country  under  laws  of  Arkansas,  made  applicable  thereto  by 
Congress,  was  Federal  corporation  within  removal  statute;  Cound  v. 
Atchison,  T.  ft  S.  F.  Ry.  Co.,  173  Fed.  531,  Federal  Employers'  Lia- 
bility Act  of  April  22,  1908,  held  to  supersede  common  law  in  terri- 
tories ;  St.  Louis  ft  S.  F.  R.  Co.  v.  Cross,  171  Fed.  488,  upholding  terri- 
torial statute  permitting  sale  or  lease  of  railroads;  Board  of  Trustees 
of  Whitman  College  v.  Berryman,  156  Fed.  121,  where  territorial  stat- 
ute has  been  in  existence  for  many  years,  implication  is  that  it  has 
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been  approved  by  Congress;  Kansas  City  etc.  Ry.  v.  Board  of  R.  R. 
Commrs.,  106  Fed.  356,  holding  State  has  no  power  to  regulate  charges 
of  railroad  company  for  carrying  goods  between  two  points  in  same 
State  where  road  is  largely  through  another  State;  Goetze  v.  United 
States,  103  Fed.  84,  85,  holding  cession  of  Porto  Rico  to  United  States 
did  not  change  status  of  inhabitants,  but  only  vested  title  in  the  soil; 
Higgins  v.  Brown,  20  Okl.  399,  1  Okl.  Cr.  75,  94  Pac.  720,  Congress 
may  provide  for  transfer  of  criminal  case  from  courts  of  territory  to 
courts  of  newly  formed  State;  Kneeland  v.  Korter,  40  Wash.  363,  1 
L.  R.  A.  (N.  S.)  745,  82  Pac.  609,  where  tide-lands  within  limits  of 
railroad  grant  surveyed  and  defined  prior  to  admission  of  State,  rail- 
road entitled  to  land  though  patent  not  issued  till  after  Constitution 
disclaiming  title  to  patented  tide-lands;  McAllister  v.  United  States, 
141  U.  S.  188,  35  L.  Ed.  698,  11  Sup.  Ct.  954,  sustaining  displacement 
of  judge  in  Alaska,  before  expiration  of  his  term;  United  States  v. 
Mormon  Church,  150  U.  S.  145,  87  L.  Ed.  1038,  14  Sup.  Ct.  44,  con- 
gressional resolution,  directing  disposition  of  defendant's  property, 
governed  territorial  court;  Shively  v.  Bowlby,  152  U.  S.  48,  38  L.  Ed. 
349,  14  Sup.  Ct.  566,  sustaining  Congress'  power  to  grant  land  below 
high-water  mark  in  a  territory;  United  States  v.  McMillan,  165  U.  S. 
511,  41  L.  Ed.  807,  17  Sup.  Ct.  398,  clerk  of  territorial  court  is  gov- 
erned by  congressional  fee  bill ;  American  Pub.  Co.  v.  Fisher,  166  U.  S. 
467,  41  L.  Ed.  1081,  17  Sup.  Ct.  619,  denying  to  territory  power  to 
change  rule  requiring  unanimity  in  verdict;  Thompson  v.  Utah,  170 
U.  S.  348,  349,  42  L.  Ed.  1066,  18  Sup.  Ct.  622,  law  changing  number  of 
jurors,  inapplicable  to  crimes  committed  before  State's  admission; 
Atlantic  &  Pac.  R.  Co.  v.  United  States,  76  Fed.  192,  sustaining 
governmental  control  over  internal  traffic  in  territories;  Endleman  v. 
United  States,  86  Fed.  459,  30  C.  C.  A.  186,  upholding  Congress'  power 
to  restrict  Alaskan  liquor  traffic;  Croco  v.  Oregon  Short  Line  R.  R. 
Co.,  18  Utah,  321,  44  L.  R.  A.  288,  54  Pac.  987,  common-law  rule  as  to 
champertous  contracts  is  modified  in  Utah;  France  v.  Connor,  161 
U.  S.  69,  40  L.  Ed.  620,  16  Sup.  Ct.  498,  reviewing  statute  relating  to 
Utah;  dissenting  opinion  in  Downes  v.  Bidwell,  182  U.  S.  364,  45 
L.  Ed.  1136,  21  Sup.  Ct.  817,  majority  holding  Porto  Rico  by  treaty  of 
cession  became  territory  appurtenant  to  United  States,  but  not  a  part 
thereof  within  revenue  clause  of  Constitution. 

Distinguished  in  Troxell  v.  Delaware  L.  &  W.  R.  Co.,  180  Fed.  875, 
suit  for  death  of  fireman  on  train  carrying  both  interstate  and  intra- 
state freight  could  be  brought  either  under  Federal  Employers'  Lia- 
bility Act  or  under  State  law;  State  v.  Farmers'  etc.  Sav.  Bank,  114 
Minn.  108,  130  N.  W.  448,  holding  bonds  issued  by  municipalities  of 
territories  not  exempt  from  taxation;  Smith  v.  Atchison  etc.  Ry.  Co., 


123    LATE  CORPORATION  ETC.  v.  UNITED  STATES    136  U.S.  1-^8 

64  Fed.  274,  admission  of  Kansas  gave  State  no  right  to  modify  char- 
ter granted  by  territory. 

Dissolution  of  Mormon  church  passed  its  personalty  and  realty  to 
United  States. 

Approved  in  Commonwealth  v.  Chicago  et\  R.  Co.,  124  Ky.  509,  99 
S.  W.  599,  escheating  to  State  land  held  by  corporation  which  was  not 
necessary  for  its  business. 

Distinguished  in  Christianson  v.  King  County,  239  U.  S.  366, 
60  L.  Ed.  333,  36  Sup.  Ct.  118  (affirming  196  Fed.  797),  territorial  legis- 
lature might  provide  for  escheat  to  county  on  death  of  owner  in  fee 
without  heirs;  War  Eagle  Consol.  Min.  Co.  v.  Dickie,  14  Idaho,  543, 
94  Pac.  1036,  holding  law  forbidding  foreign  corporation  not  comply- 
ing with  laws  from  holding  land  not  to  be  retroactive;  McAlhany  v. 
Murray,  89  S.  C.  449,  Ann.  Cas.  1913A,  1008,  35  L.  R.  A.  (N.  S.)  895, 
71  S.  E.  1028,  representations  of  members  of  defunct  charitable  corpo- 
ration held  entitled  to  its  land  as  against  liens  of  grantor. 

Charitable  corporation,  without  private  founder,  being  dissolved, 
sovereign  disposes  of  property,  according  to  its  purposes. 

Approved  in  Lackland  v.  Walker,  151  Mo.  247,  52  S.  W.  424,  heirs 
at  law  have  no  interest  in  devise  in  fee  to  trustees  to  convey  to  elee- 
mosynary corporation,  and  are  not  necessary  parties;  Opinion  of  the 
Justices,  66  N.  H.  639,  33  Atl.  1081,  State  cannot  purchase  or  take 
property  of  Concord  Railroad  Company  for  less  than  value,  without 
owner's  consent. 

Distinguished  in  Montana  Catholic  Missions  v.  Missoula  Co.,  200 
U.  S.  128,  50  L.  Ed.  403,  26  Sup.  Ct.  197,  claim  that  grazing  cattle 
owned  by  Jesuit  society  are  exempt  from  taxation  because  society's 
income  devoted  to  educating  reservation  Indians  gives  no  Federal  juris- 
diction. 

Disposition  of  realty  of  eleemosynary  corporation  on   dissolution. 
Note,  Ann.  Cas.  1913A,  1013. 

Property  subject  to  escheat  to  State.    Note,  Ann.  Oas.  1912D,  882, 
884. 

Disposition  of  realty  upon  dissolution  of  benevolent  or  social  cor- 
poration.   Note,  36  L.  E.  A.  (N.  S.)  897. 

Disposition    of   property    of   church   upon    dissolution.    Note,   47 
L.  R.  A.  (N.  S.)  1015. 

States  can  prohibit  polygamy,  though  bated  on  religious  pretense. 
Approved  in  State  v.  Workman,  35  W.  Va.  372,  14  L.  R.  A.  604,  14 
S.  E.  11,  upholding  law  prohibiting  carrying  weapons. 
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Distinguished  in  Toncray  ▼.  Budge,  14  Idaho,  646,  95  Pae.  34,  hold- 
ing person  elected  judge  not  disqualified  by  membership  in  Mormon 
church. 

Mormon  xharch  ntopeitj,  from  whatever  souree,  is  clirttsMe  use,  sub- 
ject to  cHaHtis*  law  of  situs. 

Approved  in  United  States  ▼.  Late  Corporation  of  Church  of  Jesus 
Christ  of  Latter  Day  Saints,  8  Utah,  324,  31  Pae.  438,  property  of 
Mjanxum  church  in  receiver's  hands  should  be  devoted  to  maintenance 
of  poor. 

Charitable  use,  falling  because  Illegal,  is  applied  by  8tat»  cy  pros,  to 
lawful  use. 

Approved  in  In  re  Nilson's  Estate,  81  Neb.  821,  116  N.  W.  975,  up- 
holding charitable  trust  though  beneficiaries  were  indefinite;  Huber  v. 
Martin,  127  Wis.  435,  436,  105  N.  W.  1038,  1039,  determining  right  of 
members  of  mutual  insurance  company  to  its  assets  on  its  dissolution; 
MacKenzie  v.  Trustees  of  Presbytery  of  Jersey  City,  67  N.  J.  Eq.  671, 
69  L.  R.  A.  (N.  S.)  287,  61  AtL  1035,  arguendo;  Edgerly  v.  Barker,  66 
N.  H.  571,  28  L.  R.  A.  341,  31  AtL  914,  devise  to  vest  in  grandchildren, 
when  youngest  should  reach  age  of  forty,  is  invalid,  but  estate  will  be 
allowed  to  vest  when  youngest  reaches  twenty-one;  Staines  v.  Burton, 
17  Utah,  339,  70  Am.  St  Rep.  792,  53  Pae.  1016,  where  terms  of  will 
are  broad  enough  to  cover  application  of  funds  in  lawful  and  in  unlaw- 
ful manner,  gift  must  be  supported  and  confined  to  former. 

Distinguished  in  Hopkins  v.  Grimshaw,  165  U.  S.  353,  41  L.  Ed.  743, 
17  Sup.  Ct.  405,  holding  doctrine  of  cy  pres  inapplicable  to  express 
charitable  trust;  Teele  v.  Bishop  of  Deny,  168  Mass.  343,  60  Am.  St. 
Rep.  402,  38  L.  R.  A.  631,  47  N.  E.  423,  holding  doctrine  of  cy  pres  in- 
applicable where  -trust  limited  to  particular  object ;  Hamilton  v.  John 
C.  Mercer  Home,  228  Pa.  420,  77  Atl.  633,  refusing  to  distribute  to 
fund  for  disabled  clergymen  money  left  by  testatrix  to  found  home  for 
disabled  clergymen. 


Prerogative  of  parens  patriae  inneres  **  supreme  power  of  State  and 
exists  in  repuollc. 

Approved  in  Hammon  v.  Hill,  228  Fed.  1000,  upholding  State  statute 
for  confinement  of  insane  persons  without  previous  trial;  American 
Loan  &  Trust  Co.  v.  Grand  Rivers  Co.,  159  Fed.  779,  unclaimed  money, 
on  deposit  in  Federal  court,  if  subject  to  escheat,  belongs  to  State; 
Hoadly  v.  Chase,  126  Fed.  820,  holding  Federal  courts  have  no  juris* 
diction  to  exercise  functions  of  parens  patriae  for  determination  of 
rights  to  custody  of  insane  person;  Spoiza  v.  German  Savings  Bank, 
192  N.  Y.  24,  84  N.  E.  412,  court  may  appoint  committee  of  estate  of 
incompetent  person;  Weber  v.  Doust,  84  Wash.  333,  146  Pae.  624,  up- 
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holding  Juvenile  Delinquent  Act;  Dowdell,  Petitioner,  169  Mass.  389, 
61  Am.  St  Rep.  292,  47  N.  E.  1034,  statute  providing  for  commitment 
fo  insane  asylum  without  notice  is  valid. 

Doctrine  of  charities  applies  In  Utah,  and  was  «nloroaa"We  against 
Mormon  church  property. 

Approved  in  United  States  v.  Late  Corporation  of  Church  of  Jesus 
Christ  of  Latter  Day  Saints,  8  Utah,  328,  31  Pac.  439,  personal  prop- 
erty donation  to  church  should  he  vested  in  trustee,  and  fund  devoted 
to  support  of  poor  and  building  churches. 

By  the  Spanish  law,  whatever  was  given  to-  the  service  of  God  became 
incapable  of  private  ownership. 

Approved  in  Ponce  v.  Roman  Catholic  Apostolic  Church,  210  U.  S. 
323,  62  L.  Ed.  1080,  28  Sup.  Ct.  737,  title  of  Roman  Catholic  Church  to 
churches  in  Porto  Rico  is  not  affected  by  fact  that  funds  of  municipal- 
ity were  appropriated  toward  building  them. 

When  business  corporation  Is  dissolved,  Its  property,  after  payment  of 
debts,  belongs  equitably  to  stockholders. 

Approved  in  Stearns  Coal  etc.  Co.  v.  Van  Winkle,  221  Fed.  693,  595, 
137  C.  C.  A.  314,  after  expiration  of  reasonable  time  within  which  to 
close  affairs  of  dissolved  corporation,  title  to  its  realty  is  in  stock- 
holders as  tenants  in  common;  Neptune  Fire  Engine  etc.  Co.  v.  Board 
of  Education,  166  Ky.  15,  16,  178  S.  W.  1143,  property  of  incorpo- 
rated volunteer  fire  company,  upon  dissolution,  passed  to  surviving 
members;  Richards  v.  Northwestern  Coal  etc.  Co.,  221  Mo.  164,  169, 
119  S.  W.  957,  958;  real  estate  of  dissolved  corporation  does  not  revert 
to  grantor.  , 

Miscellaneous.  Cited  in  Brigham  v.  Peter  Bent  Brigham  Hospital, 
134  Fed.  519,  67  C.  C.  A.  393,  as  to  what  is  " public  interest";  Trout- 
man  v.  DeBoissiere,  66  Kan.  8,  10,  71  Pac.  287,  288,  holding  purporting 
to  convey  lands  to  trustees  in  perpetual  trust  to  provide  home  for 
maintenance  of  children  of  certain  class  is  void  as  against  perpetuities; 
Willis  v.  Alvey,  30  Tex.  Civ.  99,  69  S.  W.  1037,  holding  where  testatrix 
bequeathed  property  in  trust  the  trust  would  not  fail  on  account  of  in- 
sanity of  trustee,  but  court  would  appoint  proper  trustee;  United 
States  v.  Gardo  House,  9  Utah,  287,  34  Pao.  60,  principal  ease  is  not 
res  ad  judicata  of  right  of  United  States  to  escheat  land  of  Mormon 
church;  King  v.  McLean  Asylum  of  Mass.  General  Hospital,  64  Fed. 
352,  26  L.  R.  A.  795,  12  C.  C.  A.  145,  without  application. 

136  U.  8.  68-88,  34  L.  Ed.  447, 10  Sup.  Ok  913,  RYAN  y.  UNITED  STATES. 

Complete  binding  contract  may  be  gathered  from  a  number  of  papers, 
If  properly  connected. 
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Approved  in  Halsell  y.  Renfrow,  14  Okl.  686,  78  Pac.  121,  following 
rule ;  Georgia  etc.  Ry.  Co.  v.  Blish  Milling  Co.,  241  U.  S.  198,  60  L.  Ed. 
953,  36  Sup.  Ct.  541,  telegram  by  itself,  or  taken  with  other  telegrams, 
may  satisfy  requirement  that  claim  against  carrier  be  made  in  writing; 
McCartney  v.  Clover  Valley  Land,  232  Fed.  700,  correspondence  relat- 
ing to  employment  of  broker  to  sell  land  held  sufficient  to  satisfy  stat- 
ute; Thomas  B.  Whitted  &  Co.  v.  Fairfield  Cotton  Mills,  210  Fed.  734, 
128  C.  C.  A.  219,  specification  of  machinery  to  be  furnished,  together 
with  subsequent  letters,  held  sufficient  evidence  of  contract ;  C.  W.  Hull 
Co.  v.  Marquette  Cement  Mfg.  Co.,  208  Fed.  264,  125  C.  C.  A.  460,  con- 
tract binding  under  statute  may  be  gathered  from  letters,  writings  and 
telegrams,  providing  they  are  properly  connected;  Shelinsky  v.  Foster, 
87  Conn.  98,  Ann.  Gas.  19140,  1007,  87  Atl.  37,  admitting  parol  evi- 
dence to  identify  deed  referred  to  in  agreement  for  sale;  Warner  v. 
Marshall,  166  Ind.  108,  75  N.  E.  588,  contract  to  devise  property  held 
sufficiently  evidenced  by  letters;  Schneider  v.  Anderson,  75  Kan.  15, 
121  Am.  St.  Rep.  856,  88  Pac.  526,  memorandum  of  sale  and  unde- 
livered deed  held  sufficient  evidence  of  contract;  Hummer  v.  McGee, 
141  Wis.  221,  124  N.  W.  304,  memorandum  to  satisfy  statute  of  frauds 
may  consist  of  several  distinct  writings;  Bibb  v.  Allen,  149  U.  S.  496, 
37  L.  Ed.  825,  13  Sup.  Ct.  955,  slip  contracts,  in  form  prescribed  by 
Cotton  Exchange,  are  sufficient  under  statute  of  frauds;  Elbert  v.  Los 
Angeles  Gas  Co.,  97  Cal.  246,  32  Pac.  10,  evidence,  that  as  result  of 
correspondence,  plaintiff  entered  defendant's  employment,  warrants 
finding  contract  of  employment;  Freeland  v.  Ritz,  154  Mass.  259,  26 
Am.  St.  Rep.  246,  12  L.  R.  A.  661,  28  N.  E.  227,  one  of  series  of  papers, 
signed  by  party  to  be  charged,  is  sufficient;  Corning  v.  Loomis,  111 
Mich.  25,  69  N.  W.  86,  letters  offering  to  purchase,  and  agreeing  to 
sell,  land  constitute  contract ;  Hickey  v.  Dole,  4>6  N.  H.  338,  49  Am.  St. 
Rep.  615,  29  Atl.  793,  contract  binding  under  statute,  though  signed  by 
but  one  party,  may  be  gathered  from  letters. 

Distinguished  in  Lowther  v.  Potter,  221  Fed.  884,  137  C.  C.  A.  451, 
deed,  delivery  of  which  is  expressly  withheld,  held  not  sufficient  memo- 
randum to  satisfy  statute;  Heenan  &  Finlen  v.  Parmele,  80  Neb.  513, 
114  N.  W.  641,  contract  to  sell  realty  held  void  because  of  insufficient 
description  of  land;  Atwood  v.  Rose,  32  Okl.  362, 122  Pac.  932,  writings 
held  not  to  show  that  at  any  particular  time  there  was  mutual  agree- 
ment as  to  terms  of  sale;  Freeburgh  v.  Lamoureux,  15  Wyo.  33,  85 
Pac.  1056,  rejecting  contract  to  sell  lands  because  description  was  in- 
sufficient ;  Kleinhans  v.  Jones,  68  Fed.  746,  15  C.  C.  A.  644,  correspond- 
ence herein  did  not  result  in  meeting  of  minds;  Andrew  v.  Babcock, 
63  Conn.  119,  26  Atl.  717,  letter  inclosing  agreement,  reply  that  party 
"would  call  with  agreement"  not  sufficient  under  statute  of  frauds. 
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Several  writings  as  memorandum  within  statute  of  frauds.    Note, 
2  Ann.  Gas,  293. 

Necessity   of   delivery   of  memorandum   required  by   statute    of 
frauds.    Note,  3  Ann.  Cas.  406. 

Sufficiency  of  memorandum  of  contract  for  sale  of  goods  within 
statute  of  frauds.    Note,  23  E.  R.  0.  242. 

Proposal  to  sell  land,  correspondence  and  acceptance,  Held  sufficient 
description,  binding  within  statute  of  frauds. 

Approved  in.  Halsell  v.  Renfrow,  14  Okl.  687,  78  Pac.  122,  following 
rule ;  Johnson  v.  Tribby,  27  App.  D.  C.  285,  memorandum  held  sufficient 
though  extrinsic  evidence  necessary  as  to  method  of  payment;  Charl- 
ton v.  Columbia  Real  Estate  Co.,  67  N.  J.  Eq.  634,  110  Am.  St  Rep. 
495,  69  L.  R.  A.  394,  60  Atl.  194,  signed  but  undelivered  lease  admissible 
to  prove  agreement  on  details  of  lease  pursuant  to  terms  of  memo- 
randum of  agreement  for  lease;  Bogard  v.  Barhan,  52  Or.  124,  132 
Am.  St.  Rep.  676,  96  Pac.  674,  descriptions  held  sufficient  though  bound- 
aries not  indicated. 

Distinguished  in  Ebert  v.  Co  11  en,  165  Mich.  76,  33  L.  R.  A.  (N.  S.) 
84,  130  N.  W.  185,  memorandum  held  insufficient  because  it  failed  to 

express  time  of  payment. 

» 

Vendor's  offer. to  sell  land  to  government  cannot  be  withdrawn  after 
acceptance,  pending  attorney  general's  investigation  of  title. 

Approved  in  Rodman  v.  Robinson,  134  N.  C.  506,  101  Am.  St.  Rep. 
877.  65  L.  R.  A.  682.  47  S.  E.  20,  where  contract  to  sell  land  is  accepted, 
attempted  repudiation  by  vendor  without  purchaser's  consent  is  not 
effective. 

Vendor  agreeing  to  sell  cannot*  after  getting  and  conveying  title,  set 
up,  in  ejectment,  his  previous  want  of  title. 

Approved  in  Showalter  y.  Sorenson,  39  Wash.  624,  81  Pac.  1055, 
applying  rule  in  specific  performance. 

Grantor  is  estopped,  as  against  grantee,  from  disputing  title,  conveyed 
with  general  warranty. 

Approved  in  Tully  v.  Taylor,  84  N.  J.  Eq.  463,  94  Atl.  573,  mortgagor 
estopped  to  acquire  outstanding  title  to  prejudice  of  mortgagee;  Weeks 
v.  Wilkins,  139  N.  C.  218,  51  S.  E.  910,  bargain  and  sale  deed  contain- 
ing warranty  clause  estops  infant  grantor  who  failed  to  disaffirm  at 
majority  from  setting  up  after-acquired  title;  Hallyburton  v.  Slagle, 
132  N.  C.  950,  44  S.  E.  656,  holding  where  husband  gave  deed  of  war- 
ranty to  wife  to  defraud  creditors  and  he  subsequently  acquired  the 
property  through  purchaser  at  his  bankruptcy  sale,  he  was  estopped 
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from  claiming  title  against  his  wife;  Seifert  v.  Lanz,  29  N.  D.  154, 150 
N.  W.  571,  wife  who  joined  in  deed  to  homestead  held  estopped  to  deny 
validity  of  pre-existing  contract  of  sale;  Duffy  v.  White,  115  Mich. 
266,  73  N.  W.  364,  warranty  deed  is  effective  to  convey  subsequently 
acquired  property;  Shreve  v.  Copper  Bell  Min.  Co.,  11  Mont.  327,  28 
Pac.  317,  grantors  of  mining  claim  are  estopped  to  claim  that  their 
deeds  did  not  cover  claim,  as  marked  by  their  stakes. 

Distinguished  in  dissenting  opinion  in  Weston  v.  Jno.  L.  Roper  Lum- 
ber Co.,  162  N.  C.  200,  1915A,  931,  77  S.  E.  443,  majority  holding  that 
judgment  in  partition  does  not  estop  grantee  of  one  party  from  deny- 
ing title  of  another  party. 

Contracts  by  telegraph  and  the  admissibility  of  telegrams  as  evi- 
dence.   Note,  110  Am.  St.  Rep.  760. 

Conveyance  recorded  before  grantor  obtained  title,  as  notice.    Note, 
23  L.  R.  A.  561,  564. 

Contract  by  telegrams  within  statute  of  frauds.    Note,  50  L.  R.  A. 
240,  242. 

136  U.  8.  89-104,  34  1*.  Ed.  379,  10  Sup.  Ok  960,  KNEELAND  T.  AMERI- 
CAN LOAN  ETC.  CO. 

Foreclosure  purchaser  may  be  heard  on  mattes  after  Ids  hid;  e.  g., 
mode  of  payment  and  intervening  claims. 

Approved  in  St.  Louis  etc.  Ry.  Co.  v.  Bellamy,  211  Fed.  180,  after 
dismissal  of  bill  to  enjoin  enforcement  of  railroad  rates,  court  might 
retain  cause  to  enforce  claims  of  shippers  and  passengers  on  injunction 
bonds ;  Atlantic  Trust  Co.  v.  Dana,  128  Fed.  218,  62  C.  C.  A.  657,  hold- 
ing where  mortgage  which  covers  property  and  pledge's  income  gives 
mortgagee  lien  on  corpus,  mortgage  may  be  enforced  on  default,  but 
income  must  be  impounded  by  proper  proceedings;  Mercantile  Trust 
etc.  Co.  v.  Roanoke  &  S.  R.  Co.,  109  Fed.  8,  holding  where  railroad 
company  furnished  ties  and  rails  for  spur-track  owned  by  another 
road  under  agreement,  such  track  did  not  become  part  of  realty,  and 
passed  by  prior  mortgage  covering  after-acquired  property;  New  York 
Security  etc.  Co.  v.  Louisville  etc.  R.  Co.,  102  Fed.  388,  389,  390, 
holding  where  receivers  have  been  appointed  on  application  of  com- 
plainant to  take  charge  of  railroad  formed  by  consolidation  of  several 
roads  and  have  incurred  preferential  indebtedness,  complainant,  on 
foreclosure  of  all  mortgages,  is  not  entitled  to  have  preferential  debt 
apportioned  which  would  displace  some  of  the  liens  in  favor  of  his 
own ;  Montgomery  v.  City  Council  of  Charleston,  99  Fed.  832,  40  C.  C.  A. 
108,  holding  where  purchaser  at  foreclosure  sale  paid  certain  taxes 
which  mortgagee  and  mortgagor  claimed  were  not  charges  against  prop- 
erty he  could  not  require  court  to  determine  validity  of  tax  and  require 


.    129     KKEELAND  v.  AMERICAN  LOAN  ETC.  CO.    136  U.  S.  89-104 

city  to  refund  if  invalid;  Davis  v.  Mercantile  Trust  Co.,  152  U.  S.  594, 
88  I*.  Ed.  565,  14  Sap.  Ct.  695,  reaffirming  rule ;  Compton  v.  Jesup,  68 
Fed.  305,  15  C.  C.  A.  397,  purchaser  at  judicial  sale  cannot  question 
^Teetness  of  decree;  Farmers'  Loan  etc.  Co.  v.  Detroit  etc.  R.  R.  Co., 
'/-  fed.  37,  bondholders  may  intervene  in  railroad  foreclosure  suit; 
^Pe  Creek  Coal  Co.  v.  Farmers'  Loan  etc.  Co.,  80  Fed.  201,  25  C.  C.  A. 
°>    foreclosure  purchasers  come  under  power  of  court  for  purpose 
?    *U    orders  affecting  property;  Tennessee  v.  Quintard,  80  Fed.  835, 
^-  C.  A.  165,  purchaser  at  master's  sale  becomes  quasi  party  to  suit, 
rL  effected  with  notice  of  subsequent  step;  Baltimore  Trust  etc.  Co. 
0{  ^°f  stetter,  85  Fed.  78,  29  C.  C.  A.  35,  assignee  of  rights,  and  title 
Qaf*^****chaser  at  foreclosure  sale,  cannot  question  decree;  Horse  Springs 
ceiv7*«*    Co.  v.  Schofield,  9  N.  M.  142,  49  Pac.  956,  on  setting  aside  re- 
sol*^  ^"^  >8  sa^e»  because  based  on  errors  as  to  number  and  value  of  cattle 
pecM*     Purchaser  should  be  repaid  price,  with  interest  and  costs,  and  ex- 
for^^**   in  defending  sale;  Rogers  v.  Shove,  98  Wis.  272,  73  N.  W.  990, 
^  ^^**8ure  purchaser  is  adverse  party,  and  entitled  to  copy  of  notice 
tv      ^\>eal  from  confirmation  order;  dissenting  opinion  in  Thompson  v. 
^S^gliosi,  162  N.  C.  162,  77  S.  E.  119,  majority  holding  that  court  did 
iiot  abuse  its  discretion  in  refusing  to  order  resale  in  partition  action. 

Receiver's  appointment  cannot  be  made  conditional  on  priority  of  un- 
secured debts  generally;  court  can  displace  vested  contract  liens  only  in  few 
exceptional  cases. 

Approved  in  Atchison  etc.  R.  Co.  v.  Osbora,  148  Fed.  610,  78  C.  C.  A. 
378,  reaffirming  rule;  Gregg  v.  Metropolitan  Trust  Co.,  197  U.  S.  187, 
19  L.  Ed.  718,  719,  25  Sup.  Ct.  415,  claim  for  ties  furnished  within  six 
months  of  receivership  not  preferred  over  mortgage  recorded  before 
tie  contract;  Lackawanna  etc.  Co.  v.  Farmers'  Loan  etc.  Co.,  176  U.  S. 
316,  44  L.  Ed.  484,  20  Sup.  Ct.  370,  holding  claim  for  purchase  of  rails 
to  make  railroad  safe  will  not  be  deemed  current  debt  which  may  be 
paid  out  of    current  receipts  in  preference  to  mortgage,  if    repairs 
amounted  to  construction  of  neV  road;  Southern  Ry.  Co.  v.  Carnegie 
Steel  Co.,  176  U.  S.  282,  44  L.  Ed.  470,  20  Sup.  Ct.  357,  holding  right 
to  assert  claim  against  property  of  railroad  in  preference  to  mortgage  is 
not  affected  by  sale  of  the  property  held  by  receiver  when  the  rights 
of  claimant  are  reserved ;  Chicago  etc.  R.  Co.  v.  United  States  &  Mexi- 
can Trust  Co.,  225  Fed.  945,  denying  claim  of  connecting  carrier  to 
preference  for  balance  of  repairs  of  cars,  loss,  damage  or  overcharges; 
Western  Union  Tel.  Co.  v.  United  States  etc.  Trust  Co.,  221  Fed.  553, 
137  C.  C.  A.  113,  sustaining  refusal  to  grant  preference  to  claim  where 
record  did  not  show  that  it  had  arisen  within  six  months;  Sundles  v. 
Idaho-Oregon  Light  &  Power  Co.,  218  Fed.  700,  denying  preference  to 
XV— 9 
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tort  judgment;  In  re  Benwood  Brewing  Co.,  202  Fed  329,  denying 
priority  to  debts  incurred  by  receiver  in  operating  brewery;  Title  Ins. 
etc.  Co.  v.  Home  Telephone  Co.,  200  Fed.  267,  denying  priority  to  claim 
of  president  of  telephone  company  for  services;  Central  Trust  Co.  v. 
Colorado  Ry.  Light  etc.  Co.,  200  Fed.  91,  denying  priority  to  claim  for 
repairs  to  boilers  of  power  company;  City  Trust  Co.  v.  Sedalia  Light  & 
Traction  Co.,  195  Fed.  848,  denying  priority  to  claims  for  maintaining 
flagmen  and  supplying  coal  in  case  of  electric  plant  and  street  railway 
under  receivership;  Spencer  v.  Taylor  Creek  Ditch  Co.,  194  Fed.  640, 
114  C.  C.  A.  407,  refusing  to  displace  mortgage  liens  upon  mining  prop- 
erty in  favor  of  unsecured  claims  for  labor  and  material;  Allis-Chal- 
mers  Co.  v.  Central  Trust  Co.,  190  Fed.  705,  39  L.  R.  A.  (N.  S.)  84,  111 
C.  C.  A.  428,  denying  preference  to  mechanic's  lien  over  bonds  secured 
by  mortgage;  Gay  v.  Hudson  River  Electric  Power  Co.,  182  Fed.  910, 
denying  preference  to  claim  of  surety  on  supersedeas  bond;  Whelan  v. 
Enterprise  Transp.  Co.,  175  Fed.  213,  denying  preference  to  claims  of 
connecting  carriers  for  traffic  balances;  In  re  Clark  Coal  etc.  Co.,  173 
Fed.  663,  denying  priority  to  expenses  incurred  by  receiver  in  bank- 
ruptcy in- running  business  of  coal  company;  Union  Trust  Co.  v.  South- 
ern Sawmills  etc.  Co.,  166  Fed.  197,  92  C.  C.  A.  101,  refusing  to  allow 
preference  over  mortgage  debt  to  claim  of  receiver  for  betterments; 
Merchants'  Loan  &  Trust  Co.  v.  Chicago  Rys.  Co.,  158  Fed.  927,  86 
C.  C.  A.  87,  court  cannot  authorize  receivers'  to  lease  street  railroads  to 
reorganized  company  and  to  make  bonds  of  latter  a  first  lien ;  Westing- 
house  Air  Brake  Co.  v.  Kansas  City  South.  R.  Co.,  137  Fed.  40,  71 
C.  C.  A.  1,  one  whose  claim  accrued  more  than  seventeen  months  prior 
to  receivership  and  who  extended  time  for  payment  for  eighteen  months 
after  it  was  due  is  not  preferred  over  mortgagee  either  as  to  income  or 
proceeds  of  mortgaged  property;  Southern  R.  Co.  v.  Ensign  Mfg.  Co., 
117  Fed.  420,  54  C.  C.  A.  591,  holding  one  furnishing  carwheels  to  rail- 
road company  with  knowledge  that  they  are  to  be  used  in  repairing 
leased  road  has  no  preference  over  mortgages  which  do  not  include 
leased  road  and  where  receiver  did  not  operate  the  same;  Bibber-White 
Co.  v.  White  River  Val.  Elec.  R.  Co.,  115  Fed.  790,  53  C.  C.  A.  282, 
holding  receiver  has  no  power  to  issue  certificates  for  purpose  of  com- 
pleting railroad  and  to  make  same  first  lien  on  road  without  giving 
bondholders  opportunity  to  be  heard;  Contracting  etc.  Co.  v.  Contin- 
ental Trust  Co.,  108  Fed.  4,  47  C.  C.  A.  143,  holding  money  borrowed  to 
pay  interest  on  matured  railroad  mortgage  coupons  will  not  give  lender 
preference  over  mortgage;  Farmers'  etc.  Trust  Co.  v.  American  Water- 
Works  Co.,  107  Fed.  29,  31,  holding  one  who  furnishes  material  or  labor 
in  face  of  recorded  mortgage  for  permanent  improvements  is  not  enti- 
tled to  priority  over  prior  mortgage;  Jack  v.  Williams,  106  Fed.  262, 


131    KNEELAND  v.  AMERICAN  LOAN  ETC.  CO.    136  U.  S.  89-104 

holding  deed  by  receiver  of  railroad  and  stockholders  thereof  of  all 
property  to  another  railroad  is  valid,  subject  to  rights  of  public  and 
third  parties*;  Illinois  Trust  etc.  Bank  v.  Doud,  105  Fed.  140,  142,  52 
L.  R.  A.  481,  44  C.  C.  A.  389,  holding  claim  of  creditor  for  money  loaned 
to  pay  interest  on  prior  mortgage  is  inferior  to  mortgage  upon  receiver- 
ship in  foreclosure;  Withrow  Lumber  Co.  v.  Glasgow  Inv.  Co.,  101  Fed. 
867,  42  C.  C.  A.  61,  holding  appointment  of  receiver  for  property  upon 
which  buildings  are  being  erected  does  not  relieve  contractor  from 
necessity  of  complying  with  statutory  requirement  in  order  to  entitle 
him  to  mechanic's  lien;  Maryland  Steel  Co.  v.  Gettysburg  etc.  R.  Co., 
99  Fed.  151,  152,  153,  holding  debt  created  in  rebuilding  power-house  is 
not  preferred  to  prior  mortgage  covering  all  the  property;  Bank  of 
Commerce  v.  Lawrence  County  Bk.,  80  Ark.  199,  117  Am.  St.  Rep.  85, 
10  Ann.  Cas.  211,  96  S.  W.  750,  one  advancing  money  to  corporation 
for  pay  of  laborers  is  not  entitled  to  subrogation  to  laborers'  liens; 
Mersick  v.  Hartford  etc.  R.  R.  Co.,  76  Conn.  20,  100  Am.  St.  Rep.  977, 
55  Atl.  668,  determining  priority  of  mortgage  over  claims  for  supplies 
and  money  advanced  for  wages;  Knickerbocker  Trust  Co.  v.  Green  Bay 
Phosphate  Co.,  62  Fla.  523,  56  South.  701,  refusing  to  prefer  expenses 
of  receiver  in  operating  phosphate  mine  where  mortgage  creditors  did 
not  acquiesce  in  his  appointment;  Dalliba  v.  Winschell,  11  Idaho,  372, 
82  Pac.  109,  court  cannot  direct  receiver  in  charge  of  placer  mines  to 
carry  on  mining  business  and  make  expenses  thereof  preferred  over 
prior  mortgage;  Cobb  v.  Camden  Savings  Bank,  106  Me.  186,  20  Ann. 
Cas.  547,  76  Atl.  671,  receivership  held  not  to  displace  valid  existing 
attachment;  Old  Colony  Trust  Co.  v.  Medfield  etc.  St.  Ry.  Co.,  215 
Mass.  162,  102  N.  E.  487,  denying  priority  to  claim  for  electricity  fur- 
nished street  railway  company;  Paige  v.  Schenectady  Ry.  Co.,  178 
N.  Y.  114,  70  N.  E.  217,  where  street  railroad  obtained  consent  of  abut- 
ting owners  to  construct  road  in  highway  and  receiver  abandoned  high- 
way, purchaser  at  foreclosure  has  same  rights  as  original  company; 
Roberts  v.  Bowen  Mfg.  Co.,  169  N.  C.  32,  85  S.  E.  48,  refusing  to  prefer 
labor  claims  to  prior  lien  existing  where  receiver  was  appointed ;  Fisher 
v.  Southern  Loan  &  Trust  Co.,  138  N.  C.  103,  50  S.  E.  597,  court  cannot 
authorize  issuance  of  receiver's  certificates  to  pay  expenses  of  adminis- 
trator in  discharging  mortgages,  paying  funeral  expenses,  attorney's 
fees  and  expense  of  support  of  family;  Security  Trust  Co.  v.  Goble 
R.  Co.,  44  Or.  375,  74  Pac.  921,  services  rendered  to  railroad  within 
ninety  days  prior  to  receivership  in  logging  venture  in  which  road 
interested  are  not  preferred  over  mortgage  lien;  Merriam  v.  Victory 
Min.  Co.,  37  Or.  332,  60  Pac.  999,  holding  right  of  court  appointing 
receiver  to  give  priority  to  unsecured  debts  over  first  mortgage  bonds 
applies  only  to  railroads;  Waters-Pierce  Oil  Co.  v.  United  States  etc. 
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Trust  Co.,  44  Tex.  Civ.  404,  99  S.  W.  214,  refusing  to  allow  preference 
to  claims  for  supplies  sold  to  railroad  prior  to  receivership;  Lazear  v. 
Ohio  Valley  Steel  Foundry  Co.,  65  W.  Va.  119,  63  S.  E.  778,  refusing  to 
displace  lien  of  receiver's  certificates;  First  Nat.  Bank  v.  Cook,  12 
Wyo.  613,  76  Pac.  676,  applying  rule  to  receivership  in  proceedings  in 
aid  of  execution ;  Thomas  v.  Western  Car  Co.,  149  U.  S.  Ill,  87  L.  Ed. 
669,  13  Sup.  Ct.  831,  claim  for  rentals  of  ears,  accruing  prior  to  com- 
mencement of  foreclosure  suit,  has  not  priority  over  mortgage  debt; 
Finance  Co.  v.  Charleston  etc.  Ry.  Co.,  46  Fed.  428,  refusing  to  order 
payment  of  railroad's  attorney's  claim  out  of  corpus  in  receiver's 
hands;  Farmers'  Loan  etc.  Co.  v.  Grape  Creek  Coal  Co.,  50  Fed.  482, 
16  L.  R.  A.  604,  court  cannot  direct  receiver  to  issue  certificates  to 
carry  on  coal  mine;  Union  Loan  etc.  Co.  v.  Southern  California  Motor 
Road  Co.,  51  Fed.  107,  refusing  to  order  payment  of  railroad's  counsel 
fees,  pending  litigation  on  bonds;  Clyde  v.  Richmond  etc.  R.  R.  Co., 
56  Fed.  541,  refusing  precedence  over  mortgage  to  judgment,  for  road- 
bed construction,  prior  to  appointment;  The  Allianca,  65  Fed.  247, 
claims  for  insurance  premiums  are  not  entitled  to  payment  from  regis- 
try, before  claim  of  mortgagee;  Central  Trust  Co.  v.  Charlotte  etc. 
R.  R.  Co.,  65  Fed.  270,  coupons,  rent  of  leased  road,  are  not  entitled  to 
precede  mortgage;  Farmers'  Loan  etc.  Co.  v.  Northern  Pac.  R.  R.  Co., 
68  Fed.  38,  refusing  to  order  claim  of  sureties  on  appeal  bond  prefer- 
ence over  mortgage;  Fidelity  Ins.  etc.  Co.  v.  Roanoke  Iron  Co.,  68  Fed. 
626,  courts  have  no  power  to  issue  receiver's  certificate  to  carry  on 
business  of  private  corporation;  Lackawanna  Iron  etc.  Co.  v.  Farmers' 
Loan  etc.  Co.,  79  Fed.  209,  24  C.  C.  A.  487,  claim  for  rails,  purchased 
prior  to  receivership,  cannot  be  ordered  preferred  to  mortgage;  Central 
Trust  Co.  v.  Chattanooga  etc.  R.  R.  Co.,  94  Fed.  280,  36  C.  C.  A.  241, 
lien  of  mortgage  will  precede  liens  of  subsequent  judgments;  Cohen  v. 
Gold  Creek  etc.  Min.  Co.,  95  Fed.  583,  creditor  of  mining  corporation 
may  enforce  lien  where  receiver  has  failed  to  report  for  six  months; 
Merchants'  Bank  of  Atlanta  v.  Moore,  106  Ala.  649,  17  South.  706, 
unsecured  claims  for  materials  and  labor  cannot  have  preference  over 
other  bona  fide  creditors;  Hooper  v.  Central  Trust  Co.,  81  Md.  592,  29 
L.  R.  A.  272,  32  Atl.  514,  in  case  of  private  corporation,  receiver's 
certificates  are  not  given  priority;  Wall  v.  Piatt,  169  Mass.  401,  48 
N.  E.  272,  receiver  is  liable  under  statute  making  railroads  liable  for 
property  destroyed  by  fire  from  locomotives;  Farmers'  Loan  etc.  Co.  v. 
Fidelity  Ins.  etc.  Co.  (Tex.  App.),  41  S.  W.  115,  receiver  having  been 
appointed  under  second  mortgage,  payment  of  interest  on  first  is  not 
duress;  dissenting  opinion  in  Jones  v.  Arena  Pub.  Co.,  .171  Mass.  30, 
50  N.  E.  17,  majority  holding  priorities  in  claims  for  taxes  and  labor, 
enforceable  in  distribution  of  assets;  Bound  v.  South  Carolina  Ry.  Co., 
47  Fed.  31,  arguendo. 
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Distinguished  in  Moore  v.  Donahoo,  217  Fed.  181,  183,  133  CCA. 
171,  granting  priority  to  persons  furnishing  labor  or  supplies  to  rail- 
road company  to  extent  to  which  current  income  was  diverted  for  bene- 
fit of  mortgagee;  Pennsylvania  Steel  Co.  v.  New  York  City  Ry.  Co., 
208  Fed.  183,  allowing  preference  to  claims  for  materials  and  supplies 
bought  by  street  railway  company  shortly  before  receivership ;  Teutonia 
Bank  etc.  Co.  v.  Security  B.  Co.,  137  La.  1058,  69  South.  837,  allowing 
preference  to  expenses  of  receiver  in  operating  brewery  where  his  acts 
were  acquiesced  in  by  mortgagees ;  First  Nat.  Bank  v.  Powell  Bros.,  128 
La.  964,  55  South.  591,  refusing  to  confirm  sale  by  receiver  under 
statute,  where  he  did  not  inform  bidders  that  property  was  sold  free 
of  encumbrances;  Kneeland  v.  Base  Foundry  etc.  Works,  140  U.  S. 
595,  85  L.  Ed.  544,  11  Sup.  Ct.  858,  necessary  supplies  furnished  rail- 
road on  receiver's  credit,  are  preferred  over  mortgage  debt;  Virginia 
etc.  Coal  Co.  v.  Central  R.  R.  Co.,  170  U.  S.  371,  42  L.  E<L  1073,  18 
Slip.  Ct.  663,  claim  for  coal  used  in  operating  under  receiver  is  preferred 
to  mortgage;  Freights  of  the  Kate,  63  Fed.  716,  banker's  general  lien 
on  freights,  under  express  hypothecation,  are  valid,  as  against  mort- 
gagee; Drennen  v.  Mercantile  Trust  etc.  Co.,  115  Ala.  618,  67  Am.  St. 
Rep.  88,  39  L.  R.  A.  630,  23  South.  171  (see  dissenting  opinion  in  115 
Ala.  630,  89  L.  R.  A.  684,  23  South.  176),  claims  of  employees  for  work 
contributing  to  keep  corporation  a  going  concern  have  priority  over 
bondholders;  dissenting  opinion  in  Gregg  v.  Metropolitan  Trust  Co., 
197  U.  S.  195, 196,  49  L.  Ed.  722,  25  Sup.  Ct.  415,  majority  holding  claim 
for  ties  furnished  within  six  months  of  receivership  not  preferred  over 
mortgage  rendered  prior  to  tie  contract. 

Claims  which  take  precedence  over  mortgages  of  railway  and  like 
property.    Note,  54  Am.  St.  Rep.  402,  403,  404,  417. 

Priority  of  claims  against  property  in  receiver's  hands  over  re- 
corded liens.  Note,  2  L.  R.  A.  (N.  8.)  1018,  1083,  1045,  1059, 
1069;  41  L.  R.  A.  (N.  8.)  711. 

Railroad  creditors  for  rental  or  price  of  roiling  stock  hare  no  priority 
over  bondholders. 

Approved  in  Rodger  Ballast  Car  Co.  v.  Omaha  etc.  R.  Co.,  154  Fed. 
634,  83  C.  C.  A.  403,  refusing  to  allow  preference  for  purchase  price  of 
ballast  cars;  Fordyce  v.  Omaha  etc.  R.  R.,  145  Fed.  559,  where  several 
railroads  operated  as  single  system,  charges  by  one  against  another  for 
rental  of  locomotives  and  expenses  of  maintaining  joint  offices  are  not 
preferred  over  mortgage;  Atlantic  Trust  Co.  v.  Dana,  128  Fed.  227, 
229,  62  C.  C.  A.  657,  holding  improvements  made  on  property  cannot 
be  paid  for  out  of  income  accruing  after  mortgage  to  whom  income  was 
pledged  has  asserted  his  right  thereto;  Southern  R.  Co.  v.  Ensign  Mfg. 
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Co.,  117  Fed.  422,  54  C.  C.  A.  591,  holding  necessity  of  supplies,  that 
person  relied  upon  court  for  protection,  and  that  debt  was  contracted 
within  short  time  before  appointment  must  be  shown  to  give  priority 
therefor  over  mortgage;  Illinois  Trust  etc.  Bank  v.  Doud,  105  Fed.  147, 
149,  52  L.  R.  A.  481,  44  C.  C.  A.  389,  holding  current  expenses  incurred 
in  operating  railroad  by  receiver  for  reasonable  time  before  appoint- 
ment may  be  allowed  in  preference  to  prior  mortgage  bonds;  Interna- 
tional Trust  Co.  v.  United  Coal  Co.,  27  Colo.  256,  60  Pac.  625,  holding 
receiver  of  ordinary  insolvent  corporation  has  no  authority  to  make 
indebtedness  for  carrying  on  business  lien  on  property  superior  to 
that  of  prior  lienholders. 

Court  Appointing  receiver  may,  in  any  event,  tourden  property  with 
necessary  operating  expenses. 

Approved  in  Southern  Ry.  v.  Carnegie  Steel  Co.,  176  U.  S.  284,  44 
L.  Ed.  470,  20  Sup.  Ct.  358,  holding  debt  for  rails  bought  by  receiver 
needed  to  operate  railroad  is  current  debt  and  has  preference  over  mort- 
gage debt;  Pennsylvania  Steel  Co.  v.  New  York  City  Ry.  Co.,  198  Fed. 
734,  117  C.  C.  A.  503,  receiver  of  lessee  railroad  corporation  may  charge 
lessor  with  deficit  from  operation  of  leased  road;  In  re  Wentworth 
Lunch  Co.,  789  Fed.  833,  court  may  allow  expenses  of  receiver  of  cor- 
poration against  which  petition  in  bankruptcy  has  been  filed,  though 
it  was  not  actually  bankrupt;  Dickinson  v.  Saunders,  129  Fed.  21,  63 
C.  C.  A.  666,  decree  appointing  receiver  and  directing  him  to  pay  all 
sums  due  employees  requires  payment  of  wages  earned  prior  to  appoint- 
ment; Royal  Trust  Co.  v.  Washburn,  B.  &  R.  R.  Co.,  120  Fed.  13,  57, 
C.  C.  A.  31,  holding  seller  of  rails  to  railroad  reserving  lien  thereon  can- 
not enforce  it  against  receiver's  certificates  for  maintaining  road; 
Fidelity  Insurance  etc.  Co.  v.  Norfolk  etc.  R.  Co.,  114  Fed.  393,  hold- 
ing judgment  against  railroad  after  it  has  been  placed  in  hands  of 
receiver  is  not  entitled  to  priority  over  claim  of  mortgage  from  earnings 
of  receivership;  Van  Frank  v.  Missouri  Pac.  Ry.  Co.,  89  Mo.  App. 
469,  471,  holding  traffic  balances  due  from  one  railroad  to  another  are 
preferred  to  mortgage;  Homer  v.  Baltimore  Refrigerating  etc.  Co.,  117 
Md.  419,  84  Atl.  179,  allowing  preference  to  claim  for  coal  furnished 
heating  company  in  hands  of  receiver;  St.  Louis  Union  Trust  Co.  v. 
Texas  etc.  Ry.  Co.,  59  Tex.  Civ.  165,  166,  126  S.  W.  300,  car  rentals, 
rolling  stock  equipment  and  traffic  balances,  and  damages  for  torts,  are 
operating  expenses;  Jackson  Coal  etc.  Co.  v.  Phillips  Line,  114  Va.  56, 
75  S.  E.  686,  allowing  preference  to  debts  incurred  by  receiver  in  carry- 
ing on  business  of  steamship  company;  Hulings  v.  Jones,  63  Va.  705, 
60  S.  E.  877,  claim  of  receiver  of  partnership  property  for  his  expenses 
is  entitled  to  preference;  Speiser  v.  Merchants'  Exch.  Bank,  110  Wis. 
520,  86  N.  W.  248,  holding  receiver  appointed  in  sequestration  proceed- 
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fJJSB  was  entitled  to  expenses  incurred  in  defending  property;  The 
f^olute,  168  U.  S.  441,  42  L.  Ed.  536,  18  Sup.  Ct.  113,  admiralty  has 
JWsdiction  of  libel  for  seamen's  wages,  accruing  while  vessel  was  in 
^eeeivex's  hands;  Finance  Co.  etc.  v.  Charleston  etc.  Ry.  Co.,  48  Fed. 
ftok  aud  International  Trust  Co.  v.  Townsend  Brick  etc.  Co.,  95  Fed. 
°U,  37  C.  C.  A.  396,  in  case  of  diversion  of  income  to  pay  bond  interest, 
c°*xie  pending  receivership  may  be  applied  to  obligations  accumulated 

c°  ^«*ep  road  going  concern;  The  Willamette  Valley,  66  Fed.  569,  13 
..    -  -A.  635,  lien  for  supplies  to  vessel  in  receiver's  possession  may  be 

59  °*"e*d  h*  rem5  New  England  R.  R.  Co.  v.  Carnegie  Steel  Co.,  75  Fed. 
'    *^X   C.  C.  A.  219,  court  may  impose  payment  of  debts  for  supplies 

et  c*^**<lition  of  appointing  receiver;  Central  Trust  Co.  v.  East  Tennessee 


Cll^^     ->.  R.  Co.,  80  Fed.  627,  26  C.  C.  A.  30,  court  should  use  fund  from 

v  »*>l^x*t  receipts  to  pay  current  expenses;  New  York  Guaranty  etc.  Co. 

C^ ^eoma  Ry.  etc.  Co.,  83  Fed.  369,  27  C.  C.  A.  550,  and  Central  Trust 

of  Vv  ^"-  Thurman,  94  Ga.  742,  20  S.  E.  143,  there  is  no  arbitrary  rule 

jd^w  ^^ference  as  to  debts  incurred  within  six  months  prior  to  appoint- 

^     *  5    Farmers'  Loan  etc.  Co.  v.  Centralia  R.  R.  Co.,  96  Fed.  641,  37 

^x  ^^  A.  528,  jurisdiction  to  appoint  receiver,  and  validity  of  proceed- 

\\tf?^,  do  not  depend  upon  technical  sufficiency  of  bill;  Illinois  Trust  & 

Sav.  Bank  v.  Pacific  Ry.  Co.,  115  Cal.  295,  47  Pac.  62,  reaffirming  rule; 

Brown  v.  Chesapeake  etc.  Canal  Co.,  73  Md.  618,  receiver's  expenses  in 

operating  and  repairing  canal  are  charge  on  property. 

Claims  for  the  following  have  been  allowed  preference  over  mort- 
gage debt,  from  fund  realized  by  receiver's  sale;    Kneeland  v.  Bass 
Foundry  etc.  Works,  140  U.  S.  596,  35  L.  Ed.  544,  11  Sup.  Ct.  858, 
necessary  supplies,  purchased  on  receiver's  credit;  Virginia  etc.  Coal 
Co.  v.  Central  R.  R.  etc.  Co.,  170  U.  S.  370,  42  L.  Ed.  1073,  18  Sup.  Ct. 
663,  coal  sold  to  railroad  in  hands  of  receiver ;  Bound  v.  South  Carolina 
Ry.  Co.,  47  Fed.  33,  rails,  as  against  second  mortgage,  receiver  having 
been  requested  by  second  mortgagee ;  Wood  v.  New  York  etc.  R.  R.  Co., 
70  Fed.  743,  745,  coupling-pins  and  tank  steel,  furnished  within  four 
months  prior  to  appointment ;  Atlantic  Trust  Co.  v.  Woodbridge  Canal 
etc.  Co.,  79  Fed.  42,  labor  and  repairs,  contracted  by  irrigation  com- 
pany; New  York  Guaranty  etc.  Co.  v.  Tacoma  Ry.  etc.  Co.,  83  Fed. 
367,  27  C.  C.  A.  550,  cable  furnished  street  railroad ;  Drennen  v.  Mer- 
cantile Trust  etc.  Co.,  115  Ala.  606,  67  Am.  St  Rep.  77,  39  L.  R.  A.  625, 
23  South.  166,  of  employees,  contributing  to  permanent  improvement  of 
coal  mine  and  railroad,  accruing  within  six  months  before  appointment ; 
Green  v.  Coast  Line  R.  R.  Co.,  97  6a.  22,  54  Am.  St.  Rep.  384.  33  L.  R. 
A.  809,  24  S.  £.  816,  judgments  for  damages  for  tort 

Claims  for  following  have  been  denied  precedence  over  mortgage 
debt:  Morgan's  Louisiana  etc.  S.  S.  Co.  v.  Texas  etc.  Ry.  Co.,  137  U.  S. 
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199,  34  L.  Ed.  635,  11  Sup.  Ct.  70,  money  loaned  to  railroad  generally, 
although  used  to  pay  bond  interest  or  operating  expenses;  Quincy  etc. 
R.  R.  Co.  v.  Humphreys,  145  U.  S.  104,  36  L.  Ed.  640,  12  Sup.  Ct.  794, 
Central  Trust  Co.  etc.  v.  Wabash  etc.  Ry.  Co.,  46  Fed.  29,  35,  37,  and 
Central  Trust  Co.  v.  Charlotte  etc.  R.  R.  Co.,  65  Fed.  268,  269,  rentals 
of  leased  lines,  accruing  while  in  receiver's  hands;  Finance  Co.  v. 
Charleston  etc.  R.  R.  Co.,  52  Fed.  679,  legal  services ;  Clyde  v.  Richmond 
etc.  R.  R.  Co.,  56  Fed.  542,  judgment  for  materials  for  roadbed,  fur- 
nished before  receivership;  Bound  v.  South  Carolina  Ry.  Co.,  58  Fed. 
480,  7  C.  C.  A.  322,  rails  sold  mortgaged  railroad  on  credit;  The  Alii- 
anca,  65  Fed.  248,  insurance  premium  on  ship;  Farmers'  Loan  etc.  Co. 
v.  Northern  Pac.  R.  R.  Co.,  68  Fed.  40,  of  sureties  on  railroad's  appeal 
bond;  St.  Louis  Trust  Co.  v.  Riley,  70  Fed.  36,  80  L.  R.  A.  459,  16 
C.  C.  A.  610,  damages  for  injuries  by  street  railroad;  Whiteley  v.  Cen- 
tral Trust  Co.,  76  Fed.  77,  34  L.  R.  A.  305,  22  C.  C.  A.  67,  liability  of 
sureties  on  supersedeas  bond  given  by  railroad  while  apparently  solvent ; 
Mather  Humane  etc.  Co.  v.  Anderson,  76  Fed.  165,  22  C.  C.  A.  109,  car 
rentals  accruing  before  receivership ;  Lackawanna  Iron  etc.  Co.  v.  Farm- 
ers'  Loan  etc.  Co.,  79  Fed.  208,  24  C.  C.  A.  487,  quantity  of  rails  in- 
curred two  years  before  appointment;  Atlantic  Trust  Co.  v.  Woodbridge 
Canal  etc.  Co.,  79  Fed.  509,  scrip  issued  by  water  company  for  services ; 
Central  Trust  Co.  v.  East  Tennessee  etc.  R.  R.  Co.,  80  Fed.  628,  26 
C.  C.  A.  30,  advertising;  Atlantic  Trust  Co.  v.  Woodbridge  Canal  etc. 
Co.,  86  Fed.  980,  against  irrigation  company,  for  services  and  materials 
in  construction  of  extension,  not  necessary  to  keep  it  going  concern; 
Grand  Trunk  Ry.  Co.  v.  Central  Vermont  R.  R.  Co.,  90  Fed.  163,  car 
rentals  accruing  before  receivership;  Ruhlender  v.  Chesapeake  etc. 
R.  R.  Co.,  91  Fed.  11,  33  C.  C.  A.  299,  rails  sold  to  individual  on  own 
credit,  to  be  used  by  railroad;  Savings  &  Trust  Co.  v.  Bear  Valley  Irr. 
Co.,  93  Fed.  341,  materials  furnished  irrigation  company  in  original 
construction;  McCornack  v.  Salem  Consol.  etc.  Ry.  Co.,  34  Or.  547,  56 
Pac.  519,  heater  furnished  street  railroad. 

Distinguished  in  International  Trust  Co.  v.  Decker  Bros.,  152  Fed. 
83,  11  L.  R.  A.  (N.  S.)  152,  81  C.  C.  A.  302,  court  cannot  authorize 
issuance  of  certificates  by  receiver  of  mining  company  without  consent 
of  prior  lienholders;  Van  Frank  v.  Missouri  Pac.  Ry.  Co.,  89  Mo.  App. 
475,  holding  unsecured  creditors  of  railroad  must  have  recourse  against 
earnings  of  the  road  and  bondholders  against  the  property;  Vette  v. 
Leonori,  42  Mo.  App.  225,  title  of  owner  of  realty  will  not  be  subjected 
to  lien  for  charge  for  storing  personalty  on  court's  order;  George  v. 
St.  Louis  Cable  etc.  Ry.  Co.,  44  Fed.  120,  arguendo. 

Power  to  create  liens  by  receivers.    Note,  83  Am.  St.  Rep.  75. 

Receiver's  certificates.    Note,  Ann.  Cas.  1913C,  43. 
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LUnholders  tarn  priority  only  on  property  covered  by  Hen;  e.  gn 
rolling  stock  rental  ha*  no  priority  upon  realty. 

Approved  in  Rhode  Island  Locomotive  Works  v.  Continental  Trust 
Co.,  108  Fed.  7,  47  C.  C.  A.  147,  holding  where  intervener  sold  twelve 
locomotives  through  third  party  to  defendant  and  took  its  notes  for 
payment  of  balance  of  purchase  price,  upon  insolvency  of  defendant, 
purchase  was  not  considered  current  expense;  Farmers'  etc.  Trust  Co. 
v.  American  Water-Works  Co.,  107  Fed.  30,  holding  current  expenses 
for  limited  time  before  appointment  of  receiver  and  claims  of  surety 
who  have  executed  bonds  to  prevent  forced  sale  may  be  preferred  in 
payment;  Van  Frank  v.  St.  Louis  etc.  Ry.  Co.,  89  Mo.  App.  499,  hold- 
ing claim  for  printed  matter  and  stationery  furnished  mortgagor  cannot 
displace  the  mortgage  as  operating  expenses;  Smith  v.  Sioux  City  Nur- 
sery' etc.  Co.,  109  Iowa,  55,  79  N.  W.  458,  court  may  order  receiver  to 
pay  attaching  and  preferred  creditors  only  from  proceeds  of  property 
covered  by  liens;  dissenting  opinion  in  Drennen  v.  Mercantile  Trust 
etc.  Co.,  115  Ala.  629,  39  L.  R.  A.  633,  23  South.  175,  arguendo. 

Idennolder,  requesting  receiver,  consents  to  priority  of  rental  of  person- 
alty, held  during  receivership. 

Approved  in  People's  Nat.  Bank  v.  Virginia  etc.  Co.,  104  Va.  37, 
51  S.  E.  156,  following  rule;  St.  Louis  etc.  Ry.  Co.  v.  Holbrook,  73  Fed. 
115,  19  C.  C.  A.  385,  mortgagees  requesting  receiver,  thereby  consent  to 
have  operating  expenses  precede  their  contract  liens. 

Distinguished  in  Central  Trust  Co.  etc.  v.  Wabash  etc.  Ry.  Co.,  46 
Fed.  33,  where  receiver  was  appointed  on  petition  of  railroad,  rentals 
of  leased  lines  do  not  become  charge  on  corpus,  in  preference  to  mort- 
gage debt. 

Liability  for  rent  of  premises  occupied  by  receiver  or  assignee  for 
creditors.    Note,  59  L.  S.  A.  678,  690,  694. 

Boning  stock  rental  during  reeefTersUlp  is  based  on  reasonable  Tains, 
not  actual  use. 

Approved  in  Park  v.  New  York  etc.  R.  R.  Co.,  57  Fed.  803,  receiver, 
by  taking  possession  of  leased  property,  does  not  become  assignee  of 
lease;  Carswell  v.  Farmers'  Loan  etc.  Co.,  74  Fed.  91,  20  C.  C.  A.  282, 
receiver  may  retain  leased  property  for  reasonable  time  to  elect  whether 
to  adopt  same;  Piatt  v.  Philadelphia  etc.  R.  R.  Co.,  84  Fed.  536,  28 
C.  C.  A.  488,  receiver  is  liable  for  rent,  although  cars  were  subsequently 
returned  to  lessor;  Mercantile  Trust  etc.  Co.  v.  Southern  Iron  etc.  Line, 
113  Ala.  551,  21  South.  375,  lessor  of  cars  used  by  receiver  is  entitled 
to  Hen  on  corporate  assets  for  rental  accruing  after  appointment,  in 
preference  to  mortgaged  debt;  Bound  v.  South  Carolina  Ry.  Co.,  46 
Fed.  316,  arguendo. 


136  U.  S.  104^114       NOTES  ON  U.  S.  REPORTS.  138 

Distinguished  in  Central  Trust  Co.  v.  Wabash  etc.  Ry.  Co.,  46  Fed. 
30,  where  receiver  is  appointed  at  request  of  railroad,  rental  charges 
are  not  preferred  claim. 

Receiver's  obligation  on  owner's  contract.    Note,  16  L.  R.  A.  90. 

Who  is  entitled  to  appeal  as  a  party  interested  or  injured.    Note, 
119  Am.  St.  Rep.  760. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal 
Supreme  Court  for  review.    Note,  66  L.  R.  A.  855. 

Miscellaneous.  Cited  in  City  of  Columbus  v.  Mercantile  Trust  etc. 
Co.,  218  U.  S.  663,  54  L.  Ed.  1199,  31  Sup.  Ct.  105,  to  point  that  con- 
siderations of  hardship  cannot  prevail  to  enforce  broken  agreement; 
Atlantic  Trust  Co.  v.  Dana,  128  Fed.  230,  62  C.  C.  A.  657,  holding  where 
receiver  intervenes  in  foreclosure  and  litigates  claim  of  mortgagee  to 
fund  due  the  corporation,  a  decree  in  favor  of  mortgagee  is  binding  on 
all  parties  by  receiver;  Louisville  &  N.  R.  R.  Co.  v.  Memphis  Gaslight 
Co.,  125  Fed.  100,  60  C.  C.  A.  141,  holding  where  complainant  furnished 
coal  to  defendant  for  use  in  its  business  and  its  assets  were  subse- 
quently sold  by  receiver  without  any  insolvency  proceedings  to  pay 
bonds,  in  action  by  complainant  to  subject  property  to  his  debt  he  must 
allege  date  of  diversion;  First  Nat.  Bank  v.  Wyman,  16  Colo.  App.  472, 

66  Pac.  457,  holding  on  insolvency  of  railroad  belonging  to  mine  and  not 
operated  for  public,  money  borrowed  to  keep  road  in  operation  cannot 
be  preferred  to  mortgage  securing  bonds;  Van  Frank  v.  Brooks,  93 
Mo.  App.  427,  67  N.  W.  692,  holding  surveyor  who  staked  out  railroad 
line  is  entitled  to  lien  under  Mo.  Rev.  Stats.  1889,  §  6741,  relating 
to  persons  entitled  to  liens;  Pacific  Lumber  Co.  v.  Prescott,  40  Or.  384, 

67  Pac.  211,  holding  where  receiver  contracts  to  sell  property  and  buyer 
with  approval  of  court  assigns  contract  to  third  person  who  agrees  to 
perform,  latter  becomes  party  to  proceedings  and  is  bound  by  order 
afterward  annulling  contract;  Kneeland  v.  American  Loan  etc.  Co.,  138 
U.  S.  510,  34  L.  Ed.  1053,  11  Sup.  Ct.  426,  and  Kneeland  v.  Lawrence, 
140  U.  S.  212,  85  L.  Ed.  493,  11  Sup.  Ct.  788,  subsequent  phase  of  same 
litigation;  dissenting  opinion  in  Drennen  v.  Mercantile  Trust  etc.  Co., 
115  Ala.  627,  89  L.  Re  A.  633,  23  South.  174,  one  dealing  with  mortgaged 
railroad  must  be  assured  he  dealt  with  it  on  faith  of  personal  re- 
sponsibility. 

136  U.  8.  104-114,  84LE1  391,  10  Sup.  Ot.  881,  McOALIi  v.  CALI- 
FORNIA. 

State,  license  tax  on  passenger  agents  of  roads  beyond  the  State  to  void. 

Approved  in  City  of  Sault  Ste.  Marie  v.  International  Transit  Co., 

234  U.  S.  341,  52  L.  R.  A.  (N.  S.)  574,  58  L.  Ed.  1341,  34  Sup.  Ct.  826. 
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eity  may  not  impose  license  tax  upon  Canadian  corporation  operating 
ferry  over  boundary  stream;  Western  Union  Tel.  Co.  v.  Kansas,  216 
U.  S.  18,  21,  22,  54  L.  Ed.  362,  363,  30  Sup.  Ct.  190  (reversing  75  Kan. 
638,  90  Pac.  310),  holding  void  "charter  fee"  of  given  per  cent  of 
capital  stock  imposed  upon  foreign  telegraph  company  as  condition  of 
continuing  to  do  local  business;  Atlantic  &  Pacific  Tel.  Co.  v.  Phila- 
delphia, 190  U.  S.  162,  47  L.  Ed.  999,  23  Sup.  Ct.  818,  holding  tele- 
graph  company  engaged  in  interstate  commerce  may  be  compelled 
by  municipality  to  pay  license  for  local  supervision  of  poles  and  wires ; 
Stockard  v.  Morgan,  185  U.  S.  34,  46  L.  Ed.  193,  22  Sup.  Ct.  579,  holding 
tax  imposed  by  State  upon  residents  of  State  who  solicit  orders  from 
customers  in  State  as  agents  for  nonresident  principals  to  be  shipped  to 
the  customers  is  unconstitutional;  Norfolk  etc.  Ry.  Co.  v.  Sims,  191 
XL  S.  450,  48  L.  Ed.  258,  24  Sup.  Ct.  151,  holding  license  tax  imposed 
by  N.  C.  Laws  1901,  p.  116,  §  52,  relating  to  those  engaged  in  sewing- 
machine  business,  is  unconstitutional  as.  applied  to  sale  of  single 
machine  shipped  into  State  upon  order  of  customer;  Butler  Bros.  Shoe 
Co.  ▼.  United  States  Rubber  Co.,  156  Fed.  10,  84  C.  C.  A.  167,  State 
could  not  trammel  factorage  contract  entered  into  by  domestic  corpo- 
ration with  foreign  corporation;  Hughes  v.  City  of  Los  Angeles,  168 
Cal.  765,  145  Pac.  95,  holding  void  city  ordinance  imposing  tax  upon 
insurance  agents,  in  view  of  State  law ;  Williams  v.  Fears,  110  Ga.  592, 
35  S.  E.  700,  702,  holding  term  ."emigrant  agent"  in  general  Tax  Act 
of  1898  means  person  engaged  in  hiring  laborers  in  this  State  to  be 
employed  beyond  limits;  State  v.  Hickox,  64  Kan.  654,  68  Pac.  37, 
holding  State  law  which  places  restrictions  upon  taking  orders  by  non- 
resident salesman  for  liquors  to  be  purchased  in  and  imported  from 
another  State  where  orders  are  subject  to  approval  of  nonresident 
merchant  is  burden  on  interstate  commerce;  International  Text-Book 
Co.  v.  Gillespie,  229  Mo.  418,  129  S.  W.  928,  holding  void,  tax  upon 
foreign  correspondence  school;  Flint  &  Walling  Mfg.  Co.  v.  McDonald, 
21  S.  D.  529,  530,  130  Am.  St.  Rep.  735,  14  L.  R.  A.  (N.  S.)  673,  114 
K.  W.  686,  upholding  sale  of  water-tank  by  foreign  corporation  which 
had  not  complied  with  State  laws;  Adkins  v.  Richmond,  98  Va.  98,  34 
S.  E.  969,  holding  city  ordinance  requiring  resident  sales  agent  of  non- 
resident principal  to  pay  tax  for  business  consisting  of  exhibiting 
samples  of  goods  in  another  State  is  regulation  of  commerce;  Clyde 
S.  S.  Co.  v.  City  Council  of  Charleston,  76  Fed.  48,  foreign  steamship 
company,  plying  between  two  States,  maintaining  wharves  at  port  in 
third  State,  is  not  liable  to  license  there;  Carstairs  v.  O'Donnell,  154 
Mass.  358,  28  N.  E.  272,  action  may  be  maintained  for  price  of  liquor, 
though  importer  did  not  have  required  license;  Shaw  Piano  Co.  v.  Ford, 
fTex.  Civ.  Ann.').  41  S.  W.  198,  foreign  corporation  may  recover  on 
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purchase  notes,  although  it  has  not  taken  out  license.  Under  authority 
of  principal  case,  following  have  been  held  void:  Norfolk  etc.  R.  R. 
Co.  v.  Pennsylvania,  136  U.  S.  120,  34  L.  Ed.  398,  10  Sup.  Ot.  961,  tax 
on  foreign  railroad  corporation  for  privilege  of  keeping  offices  in  State ; 
Crutcher  v.  Kentucky,  141  U.  S.  58,  36  L.  Ed.  662,  11  Sup.  Ct.  854,  act 
requiring  foreign  express  companies'  agents  to  procure  license,  etc.; 
Ex  parte  Loeb,  72  Fed.  659,  South  Carolina  act  prohibiting  solicitation 
of  orders  for  liquor,  to  be  supplied  from  other  States;  Gunn  v.  White 
Sewing-Mach.  Co.,  57  Ark.  37,  38  Am.  St  Rep.  228,  18  L.  R.  A.  208, 
20  S.  W.  593,  and  McNaughton  Co.  v.  McGirl,  20  Mont.  137,  63  Am. 
St.  Rep.  620,  38  L-  R.  A.  372,  49  Pac.  656,  act  avoiding  the  contracts  of 
foreign  corporation,  failing  to  comply  with  State  regulations ;  McLaugh- 
lin v.  South  Bend,  126  Ind.  472, 10  L.  R.  A.  358,  26  N.  E.  185,  ordinance 
forbidding  peddlers  from  selling  without  license,  as  to  peddler  selling 
by  sample,  merchandise  owned  in  another  State;  Indianapolis  v.  Bieler, 
138  Ind.  35,  36  N.  E.  859,  clause  exempting  resident  wholesalers  from 
license  act;  State  v.  Scott,  98  Tenn.  261,  36  L.  R.  A.  463,  39  S.  W.  2f 
act  requiring  solicitors  for  pictures  to  be  enlarged  without  State  to  pay 
privilege  tax;  Woessner  v.  Cottam,  19  Tex.  Civ.  App.  615,  47  S.  W.  680, 
law  denying  right  to  sue  to  foreign  corporation  which  has  not  paid 
franchise  tax;  Norfolk  etc.  R.  R.  Co.  v.  Commonwealth,  88  Va.  98, 
29  Am.  St.  Rep.  707,  13  L.  R.  A.  108,  13  S.  E.  340,  statute  forbidding 
interstate  Sunday  trains;  dissenting  opinions  in  Ficklen  v.  Shelby 
County,  145  U.  S.  27,  36  L.  Ed.  608, 12  Sup.  Ct.  814,  majority  upholding 
tax  on  brokers  and  commission  merchants;  Adams  Express  Co.  v.  Ohio, 
165  U.  S.  235,  41  L.  Ed.  700,  17  Sup.  Ct.  314,  majority  upholding  State 
tax  on  express  companies;  Gunn  v.  White  Sewing-Mach.  Co.,  57  Ark. 
44,  18  L.  R.  A.  209,  20  S.  W.  595,  arguendo. 

Following  have  been  upheld  as  not  interfering  with  interstate  com- 
merce, United  States  Fidelity  etc.  Co.  v.  Kentucky,  231  U.  S.  397,  58 
L.  Ed.  284,  34  Sup.  Ct.  122  (affirming  139  Ky.  36,  Ann.  Cas.  1912B,  333, 
47  L.  R.  A.  (N.  S.)  648, 129  S.  W.  317),  license  tax  upon  foreign  commer- 
cial agency;  Williams  v.  Fears,  179  U.  S.  277,  45  L.  Ed.  189,  21  Sup.  Ct. 
130,  131,  holding  license  tax  upon  emigrant  agents,  under  Ga.  Laws 
1898,  p.  21,  par.  10,  §  4,  which  leaves  laborers  free  to  make  their  own  con- 
tracts, is  unconstitutional;  Pacific  Express  Co.  v.  Seibert,  142  U.  S. 
349,  35  L.  Ed.  1038.  12  Sup.  Ct.  252,  Missouri  act  of  1889,  defining  and 
taxing  express  companies;  Hooper  v.  California,  155  U.  S.  653,  39 
L.  Ed.  300,  15  Sup.  Ct.  209,  California  code  prohibition  of  procuring 
insurance  for  residents  from  foreign  corporation  not  having  filed  bond; 
Preston  v.  Finley,  72  Fed.  859,  tax  on  all  persons  selling  certain  news- 
papers published  without  State;  Osborne  v.  State,  33  Fla.  190,  39 
Am.  St.  Rep.  117,  25  L.  R.  A.  130,  14  South.  597,  occupation  tax  on 
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express  company,  as  to  its  local  business;  Western  Union  Tel.  Co.  v. 
Fremont,  39  Neb.  707,  26  L.  R.  A.  703,  58  N.  W.  420,  municipal  occupa- 
tion tax  on  intrastate  business;  Lumberville  Bridge  Co.  v.  Board  of 
Assessors,  55  N.  J.  L.  535,  25  L.  R.  A.  137,  26  Atl.  713,  license  fee  of 
one-tenth  of  one  per  cent  of  capital  stock,  as  to  corporation  engaged  in 
interstate  commerce;  Bagg  v.  Wilmington  etc.  R.  R.  Co.,  109  N.  C.  283, 
26  Am.  St  Rep.  573*  14  L.  R.  A.  598,  14  S.  E.  81,  statute  imposing 
penalty  for  failure  to  ship  freight  within  five  days  after  receipt;  Knox- 
ville  etc.  R.  R.  Co.  v.  Harris,  99  Tenn.  710,  43  S.  W.  121,  act  imposing 
privilege  tax  on  railroads  according  to  mileage. 

Constitutionality  of  State  regulations  of  interstate  commerce. 
Note,  27  Am.  St.  Rep.  562. 

State  taxation  of  business  of  taking  orders  for  foreign  goods  or 
services  as  attempted  regulation  of  interstate  commerce.  Note, 
2  Ann.  Caa.  703. 

Imposition  of  license  tax  or  fee  on  foreign  corporation.  Note,  3 
Ann.  Oaa.  633. 

State  regulation  of  railroads  as  interference  with  interstate  com- 
merce.   Note,  7  Ann.  Oaa.  7. 

State  may  not  tax  business  of  soliciting  passengers  for  roads  beyond 
the  State. 

Distinguished  in  Osborne  v.  State,  33  Fla.  185,  39  Am.  St.  Rep.  113, 
25  L.  R.  A.  128,  14  South.  595,  upholding  act  imposing  license  on  intra- 
state business  of  express  companies. 

Soliciting  passenger  business  for  road  beyond  State  la  part  of  com- 
merce and  not  taxable  by  State. 

Approved  in  Pedersen  v.  Delaware  etc.  R.  R.  Co.,  229  U.  S.  152,  Ann. 
Gas.  19140,  153,  57  L.  Ed.  1128,  33  Sup.  Ct.  648,  3  N.  C.  C.  A.  783,  em- 
ployee of  interstate  railway,  engaged  in  carrying  sack  of  rivets  to 
repair  bridge,  was  engaged  in  interstate  commerce;  International  Text- 
Book  Co.  v.  Pigg,  217  U.  S.  110, 18  Ann.  Oaa.  1103,  27  L.  R.  A.  (N.  S.) 
493,  54  L.  Ed.  687,  30  Sup.  Ct.  481,  State  may  not  require  statement  of 
financial  condition  from  foreign  correspondence  school  which  maintains 
agency  in  State;  Haskell  v.  Cowhan,  187  Fed.  409,  109  C.  C.  A.  235, 
holding  void  statute  designed  to  prevent  exportation  of  natural  gas  from 
State;  Fulgham  v.  Midland  Valley  R.  Co.,  167  Fed.  662,  Federal  Em- 
ployers' Liability  Act  of  April  22, 1908,  is  exclusive  of  State  law;  In  re 
Kinyon,  9  Idaho,  647,  75  Pac.  270,  holding  void  Act  1901,  licensing 
peddlers  and  solicitors  as  applied  to  agents  of  citizens  of  other  States; 
City  of  Kinsley  v.  Dyerly,  79  Kan.  10,  19  L.  R.  A.  (N.  S.)  405,  98  Pac. 
231,  fact  that  person  soliciting  orders  for  merchant  in  another  State  also 
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delivers  goods  does  not  deprive  transaction  of  interstate  character;  Ches- 
apeake etc.  Ry.  Co.  v.  Kornhoff,  167  Ky.  359,  180  S.  W.  526,  turntable 
held  to  be  instrument  of  interstate  commerce;  Marconi  Wireless  Tele- 
graph Co.  v.  Commonwealth,  218  Mass.  564,  569,  571,  Ann.  Gas.  1916C, 
214,  106  N.  E.  312,  313,  315,  316,  maintenance  of  local  office  in  State 
by  corporation  engaged  in  interstate  commerce  does  not  subject  it  to 
excise  tax ;  People  v.  Miller,  178  N.  Y.  200,  70  N.  E.  474,  where  entire 
business  of  domestic  corporation  consists  in  transporting  products 
from  outside  State  to  ports  inside  and  vice  versa,  it  is  not  subject  to 
franchise  tax;  Ex  parte  Massey,  49  Tex.  Cr.  69,  122  Am.  St.  Rep.  784, 
92  U.  S.  1091,  soliciting  order  for  liquor  in  local  option  territory  does 
not  amount  to  sale  therein ;  Simpson  v.  Shepard,  230  U.  S.  400,  Ann. 
Gas.  1916A,  18,  48  L.  R.  A.  (N.  S.)  1151,  57  L.  Ed.  1542,  33  Sup.  Ct. 
729,  and  Norfolk  etc.  R.  R.  Co.  v.  Pennsylvania,  136  U.  S.  118,  34 
L.  Ed.  397,  10  Sup.  Ct.  960,  railroad  forming  link  in  through  line  is 
engaged  in  interstate  commerce.  Following  have  been  held  interstate 
commerce:  McNaughton  Co.  v.  McGirl,  20  Mont.  132,  63  Am.  St.  Rep. 
615,  38  L.  R.  A.  370,  49  Pac.  654,  wool  purchased  by  foreign  corpora- 
tion's agent  for  transportation  to  another  State;  Miller  v.  Goodman,  91 
Tex.  43,  40  S.  W.  719,  sale  by  foreign  corporation  of  foreign-made  goods, 
whether  made  before  or  after  shipment  to  Texas.  Following  have  been 
held  void :  Brennan  v.  Titusville,  153  U.  S.  305,  38  L.  Ed.  724,  14  Sup. 
Ct.  834,  ordinance  taxing  drummers,  as  to  those  representing  foreign 
corporations ;  State  v.  Scott,  98  Tenn.  258,  36  L.  R.  A.  462,  39  S.  W.  2, 
license  tax  on  business  of  soliciting  pictures  for  enlargement  in  other 
States ;  State  v.  Liechtenstein,  44  W.  Va.  102,  28  S.  E.  754,  act  requiring 
license  to  solicit  orders  for  liquor,  as  applied  to  solicitors  for  orders  to 
be  filled  from  without  State;  Kirven  v.  Virginia  etc.  Chemical  Co.,  145 
Fed.  293,  7  Ann.  Gas.  219,  76  C.  C.  A.  172,  both  arguendo. 

Distinguished  in  Kansas  City  etc.  Ry.  Co.  v.  Botkin,  240  U.  S.  231, 60 
L.  Ed.  619,  36  Sup.  Ct.  262,  upholding  tax,  based  upon  paid-up  capital 
stock,  imposed  upon  domestic  railway  company,  with  lines  extending 
into  other  States;  Wilson-Moline  Buggy  Co.  v.  Hawkins,  80  Kan.  119, 
101  Pac.  1010,  corporation  engaged  in  interstate  commerce  must  pro- 
cure certificate  from  Secretary  of  State;  Marconi  Wireless  Telegraph 
Co.  v.  Commonwealth,  218  Mass.  578,  Ann.  Caa.  19160,  214,  106  N.  E. 
319,  foreign  mining  corporation  maintaining  general  offices  in  State 
is  subject  to  excise;  International  Text-Book  Co.  v.  Lynch,  81  Vt.  107, 
69  Atl.  543,  foreign  correspondence  school  held  not  to  be  engaged  in 
interstate  commerce. 

Distinguished  in  following  cases,  upholding  respective  acts:  Fick- 
len  v.  Shelby  County,  145  U.  S.  22,  36  L.  Ed.  606, 12  Sup.  Ct.  812,  tax  on 
brokers,  although  same  negotiated  sales  of  foreign  property;  Osborne 
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v.  State,  33  Fla.  195,  89  Am.  St  Rep.  121,  25  L.  R.  A.  131, 14  South.  598, 
statute  imposing  license  tax  on  express  and  railroad  companies  ap- 
plies only  to  intrastate  business,  and  is  valid;  State  v.  Gorham,  115 
N.  C.  727,  44  Am.  St.  Rep.  496,  25  L.  R.  A.  812,  20  S.  E.  181,  tax  on 
itinerants  putting  up  lightning-rods;  Hopkins  v.  United  States,  171 
U.  S.  600,  43  L.  Ed.  298,  19  Sup.  Ct.  48  (reversing  82  Fed.  538),  Kansas 
City  Stock-Yard  Association  is  not  engaged  in  interstate  commerce; 
dissenting  opinion  in  Gunn  v.  White  Sewing-Mach.  Co.,  57  Ark.  41, 
18  I*.  R.  A.  209,  20  S.  W.  594,  majority  holding  foreign  corporation's 
failure  to  file  certificate  did  not  invalidate  agent's  bond. 

Exclusion  of  foreign  corporations  as  interference  with  interstate 

commerce.    Note,  24  L.  R.  A.  312. 
Taxation  of  corporate  franchises.    Note,  57  L.  R.  A.  79,  92. 

Corporate  taxation  and  the  commerce  clause.    Note,  60  L.  R.  A. 
689,  691. 

Business  of  collection  or  commercial  agency  as  interstate  com- 
merce.   Note,  47  L.  R.  A.  (N.  S.)  648. 

136  U.  a  114-121,  94  L.  Bd.  394,  10  flop.  Ot.  968,  NORFOLK  BIO.  R.  R. 
CO.  V.  PENNSYLVANIA. 

Taxation  by  State,  of  foreign  corporations,  I*  not  violative  of  guaranty 
of  rights  of  dtlsena  in  each  State;  corporation  Is  not  citisen  within  that 
provision. 

Approved  in  Wells  v.  Russelville  Anthracite  Coal  Min.  Co.,  206  Fed. 
530,  holding  corporation  not  citizen  for  removal  purposes;  Barnes  v. 
People,  168  111.  430,  48  N.  £.  93,  construing  insurance  law  of  1869. 

Fourteenth  Amendment  does  not  prohibit  States  imposing  conditions  on 
foreign  corporations. 

Approved  in  Mutual  Mfg.  Co.  v.  Alspaugh,  174  Ind.  384,  91  N.  E. 
505,  reaffirming  rule;  Chicago  etc.  Ry.  Co.  v.  State,  86  Ark.  423,  111 
S.  W.  460,  upholding  statute  prescribing  crews  for  freight  trains; 
Attorney  General  v.  Booth,  143  Mich.  102, 106  N.  W.  873,  upholding  Laws 
1899,  p.  409,  to  prevent  trusts  and  providing  for  revocation  of  certificate 
of  foreign  corporation  violating  act ;  Tolerton  &  Stetson  Co.  v.  Barck,  84 
Minn.  499,  88  N.  W.  20,  holding  Minn.  Laws  1895,  c.  332,  is  not  prohi- 
bition against  doing  business  in  State  unless  law  is  complied  with,  but 
provides  method  of  obtaining  jurisdiction  over  such  corporations; 
Western  Union  Tel.  Co.  v.  Fremont,  39  Neb.  707,  26  L.  R.  A.  708,  58 
N.  W.  420,  upholding  municipal  occupation  tax  on  business  within  city; 
United  States  v.  Hopkins,  82  Fed.  538,  Kansas  City  Stock-Yard  Asso- 
ciation is  a  combination  illegally  restraining  commerce. 
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State  cannot  exclude  foreign  corporations  in  interstate  Business  under 
guise  of  license  twc 

Approved  in  Stockard  v.  Morgan,  185  U.  S.  34,  46  L.  Ed.  798,  22  Sup. 
Ct.  579,  holding:  State  tax  on  residents  as  brokers,  whose  business 
is  to  solicit  orders  within  State  as  agent  for  nonresident  parties  for 
goods  to  be  shipped  to  customers,  is  unconstitutional ;  Belle  City  etc.  Co. 
v.  Frizzell,  11  Idaho,  8,  81  Pac.  59,  foreign  corporation  selling  manu- 
factures in  this  State  on  orders  taken  by  local  agent  subject  to  its 
approval  need  not  file  articles  of  incorporation  as  required  by  Sess. 
Laws  1903,  p.  49;  Attorney  General  v.  Electric  Storage  Battery  Co.,  188 
Mass.  240,  74  N.  E.  467,  Stats.  1903,  c.  437,  §§  66,  67,  75,  requiring  cer- 
tain classes  of  foreign  corporations  to  file  annual  certificate  and  to  pay 
excess  tax,  applies  to  corporation  engaged  in  interstate  commerce  and 
having  place  of  business  in  State  for  domestic  business. 

Following  approving  cases  hold  respective  laws  invalid:  City  of 
Sault  Ste.  Marie  v.  International  Transit  Co.,  234  U.  S.  341,  52  L.  R.  A. 
(N.  S.)  574,  58  L.  Ed.  1341,  34  Sup.  Ct.  826,  city  license  tax  upon 
Canadian  corporation  operating  ferry  over  boundary  stream;  Inter- 
national Text-Book  Co.  v.  Pigg,  217  U.  S.  110,  18  Ann.  Caa.  1103,  27 
L.  R.  A.  (N.  8.)  493,  54  L.  Ed.  687,  30  Sup.  Ct.  481,  State  may  not 
require  statement  of  financial  condition  from  foreign  correspondence 
school  which  maintains  agency  in  State;  Western  Union  Tel.  Co.  v. 
Kansas,  216  U.  S.  19,  21,  22,  54  L.  Ed.  362,  363,  364,  30  Sup.  Ct.  190, 
"charter  fee"  of  given  per  cent  of  capital  stock  imposed  upon  foreign 
telegraph  company  as  condition  of  continuing  to  do  local  business; 
George  H.  Lee  Co.  v.  Webster,  190  Fed.  356,  law  imposing  license  fee 
and  inspection  requirements  upon  sale  of  concentrated  feeding  stuff; 
Haskell  v.  Cowham,  187  Fed.  409,  109  C.  C.  A.  235,  legislation  designed 
to  prevent  exportation  of  natural  gas  from  State;  City  Council  of 
Augusta  v.  Augusta  etc.  Ry.  Co.,  130  Ga.  818,  124  Am.  St.  Rep.  197, 
61  S.  E.  993,  tax  imposed  by  city  upon  interstate  electric  railway  to 
which  it  had  granted  franchise;  State  v.  Cumberland  etc.  R.  Co.,  105 
Md.  486,  66  Atl.  461,  State  statute  attempting  to  regulate  interstate 
freight  charges;  Marconi  Wireless  Tel.  Co.  v.  Commonwealth,  218  Mass. 
564,  569,  Ann.  Cas.  1916C,  214,  106  N.  E.  313,  315,  excise  imposed  upon 
trading  corporation  maintaining  office  in  State  solely  for  interstate 
business;  International  Text-Book  Co.  v.  Gillespie,  229  Mo.  418,  129 
S.  W.  928,  State  tax  upon  foreign  corporation  conducting  correspond- 
ence school;  Shepard  v.  Northern  Pac.  Ry.  Co.,  184  Fed.  795,  holding 
void,  rates  established  by  State  railroad  commission  as  unduly  low  and 
as  indirectly  affecting  interstate  commerce;  United  States  v.  Colorado 
p.tc.  R.  Co.,  157  Fed.  331,  13  Ann.  Oas.  893,  15  L.  B.  A.  (N.  S.)  167,  85 
C.  C.  A.  27,  Federal  safety  appliance  acts  apply  to  railroad  company 
engaged  in  interstate  commerce,  though  it  operates  entirely  within  one 
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State;  Butler  Bros.  Shoe  Co.  v.  United  States  Rubber  Co.,  156  Fed.  9, 
15,  84  C.  C.  A.  167,  State  could  not  trammel  factorage  contract  entered 
into  by  domestic  corporation  with  foreign  corporation;  J.  R.  Watkins 
Medical  Co.  v.  Holloway,  182  Mo.  App.  149,  168  S.  W.  292,  foreign 
corporation  which  delivered  goods  to  agent  in  State  without  retaining 
title  held  not  subject  to  State  anti-trust  laws;  Chicago  Crayon  Co.  v. 
Rogers,  30  Okl.  312,  119  Pac.  636,  State  cannot  require  foreign  corpo- 
ration engaged  in  interstate  commerce  to  appoint  resident  agent  for 
service  of  process;  Flint  &  Walling  Mfg.  Co.  v.  McDonald,  21  S.  D. 
529,  530, 130  Am.  St.  Rep.  735,  14  L.  R.  A.  (N.  S.)  673,  114  N.  W.  686, 
foreign  corporation  which  sold  water-tank  within  State  not  required  to 
comply  with  State  laws;  Woessner  v.  Cottam,  19  Tex.  Civ.  App.  615, 
47  S.  W.  680,  law  denying  right  to  sue  to  foreign  corporation  which 
had  not  paid  franchise  tax;  Norfolk  etc.  R.  R.  Co.  v.  Commonwealth, 
88  Va.  101,  29  Am.  St.  Rep.  709,  13  L.  R.  A.  109,  13  S.  E.  342,  statute 
forbidding  interstate  Sunday  trains;  dissenting  opinion  in  Ficklen  v. 
Shelby  County,  145  U.  S.  27,  36  L.  Ed.  608,  12  Sup.  Ct.  814,  majority 
upholding  tax  on  brokers  and  commission  merchants;  Hovey  v.  De 
Long  Hook  &  Eye  Co.,  211  N.  Y.  429,  105  N.  E.  669,  arguendo. 

Following  distinguishing  cases  uphold  following  laws:  Singer  Sew- 
ing Machine  Co.  v.  Brickell,  233  U.  S.  314,  58  L.  Ed.  979,  34  Sup.  Ct. 
493,  license  tax  upon  foreign  corporation  which  maintains  store  in  each 
eounty  from  which  local  agents  are  supplied;  City  of  Leavenworth  v. 
Ewing,  80  Kan.  61,  101  Pac.  665,  occupation  tax  upon  intrastate  busi- 
ness of  express  companies;  Marconi  Wireless  Telegraph  Co.  v.  Com- 
monwealth, 218  Mass.  578,  Ann.  Cas.  1916C,  214,  106  N.  E.  319,  tax 
upon  foreign  mining  company  maintaining  general  offices  in  State; 
Marconi  Wireless  Telegraph  Co.  v.  Commonwealth,  218  Mass.  571,  Ann. 
Cas.  1916C,  214,  106  N.  E.  316,  excise  upon  foreign  corporation  main- 
taining office  for  use  of  employees  and  customers  and  storage  and  dis- 
play of  samples ;  Atlas  Powder  Co.  v.  Goodloe,  131  Tenn.  505,  175  S.  W. 
551,  tax  upon  foreign  manufacturing  corporation  though  portion  of  its 
produce  was  disposed  of  in  interstate  commerce;  Pacific  Express  Co. 
v.  Seibert,  142  U.  S.  349,  35  L.  Ed.  1038,  12  Sup.  Ct.  252,  Missouri  act 
of  1889,  defining  and  taxing  express  companies;  Hooper  v.  California, 
155  U.  S.  653,  39  L.  Ed.  300,  15  Sup.  Ct.  209,  upholding  California  code 
prohibition  of  procuring  insurance  for  residents  from  foreign  corpora- 
tion not  having  filed  bond;  Osborne  v.  State,  33  Fla.  183,  39  Am.  St. 
Rep.  112,  25  L.  R.  A.  127,  14  South.  594,  act  imposing  license  on  intra- 
state business  of  express  companies;  Postal  Tel.  Cable  Co.  v.  State 
Revenue  Agent,  71  Miss.  562,  42  Am.  St.  Rep.  479,  14  South.  38,  privi- 
lege tax  of  certain  sum  per  mile  of  wires  within  State,  in  lieu  of  other 
taxes;  Lumberville  Bridge  Co.  v.  Board  of  Assessors,  55  N.  J.  L.  535, 
XV— 10 
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25  L.  R.  A.  137,  26  Ati.  713,  license  fee  of  one-tenth  of  one  per  cent 
of  capital  stock,  as  to  corporation  engaged  in  interstate  commerce; 
Clyde  S.  8.  Co.  v.  City  Council  of  Charleston,  76  Fed.  49,  foreign 
steamship  company,  plying  between  two  States,  is  not  liable  to  license 
in  third,  where  it  maintains  landing. 

Constitutionality    of    State    regulations    of    interstate    commerce. 
Note,  27  Am.  St  Rep.  562,  564. 

Exclusion  of  foreign  corporations  as  interference  with  interstate 
commerce.    Note,  24  L.  R.  A.  312. 

Railroad  wtoch  Is  link  In  through  Interstate  line  Is  engaged  in  Inter- 
state commerce. 

Approved  in  United  States  v.  Chicago  M.  &  P.  S.  Ry.  Co.,  197  Fed. 
627,  railroad  employees  engaged  in  hauling  interstate  freight  are  en- 
gaged in  interstate  commerce,  though  their  work  is  performed  entirely 
within  State;  Wall  v.  Norfolk  &  W.  R.  R.  Co.,  52  W.  Va.  497,  94  Am. 
St.  Rep.  960,  44  S.  E.  299,  holding  cars  of  defendant  while  being  con- 
veyed from  one  State  to  another  loaded  under  agreement  between  an- 
other railroad  company  and  defendant  cannot  be  levied  on  under 
attachment  against  defendant;  Cutting  v.  Florida  Ry.  etc.  Co.,  46  Fed. 
644,  shipment  from  growers  to  forwarding  agent  is  interstate  commerce ; 
Dillingham  v.  Fischl,  1  Tex.  Civ.  App.  551,  21  S.  W.  556,  State  statutes 
regulating  charges  do  not  apply  to  such  road;  dissenting  opinion  in 
Maine  v.  Grand  Trunk  Ry.  Co.,  142  U.  S.  234,  85  L.  Ed.  997,  12  Sup. 
Ct.  163,  majority  upholding  franchise  tax  on  railroads,  based  on  mile- 
age in  State. 

Shipments  within   State  as  part   of  interstate  or  foreign  trans- 
portation.   Note,  17  L.  R.  A.  643. 


Tax  for  office  Hastened  against  railroad  in  Interstate  business  violates 
commerce  clause. 

Approved  in  Crutcher  v.  Kentucky,  141  U.  S.  58,  35  L.  Ed.  652,  11 
Sup.  Ct.  854,  act  requiring  foreign  express  companies'  agents  to  pro- 
cure license,  etc.,  is  unconstitutional;  State  v.  Western  Union  Tel.  Co., 
75  Kan.  629,  90  Pac.  306,  upholding  statute  imposing  charter  fee  upon 
capital  stock  of  foreign  telegraph  company. 

Distinguished  in  Osborne  v.  State,  33  Fla.  195,  39  Am.  St.  Rep.  121, 
25  L.  R.  A.  131,  14  South.  598,  statute  licensing  express  and  railroad 
companies  applies  only  to  intrastate  business  and  is  valid. 

Taxation  of  corporate  franchises.    Note,  57  L.  R.  A.  64,  80,  92. 

Corporate  taxation  and  the  commerce  clause.    Note,  60  L.  R.  A. 
679,  681,  695. 
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Miscellaneous.  Cited  in  Appendix,  97  Me.  593,  594,  holding  legis- 
lature is  not  inhibited  by  Constitution  from  limiting  insurance  com- 
panies to  issuance  of  one  standard  fire  insurance  policy. 

136  U.  S.  121-130,  34  L.  Ed.  856,  10  Sup.  Ot.  965,  HOT  8PBING8  B.  B. 
CO.  v.  WILLIAMSON. 

Railway  is  liable  In  Arkansas  to  owner  for  use  of  right  of  way  granted 
toy  Congress,  notwithstanding  ordinance  authorising  the  road. 

Approved  in  Dana  v.  Bock  Creek  Ry.  Co.,  7  App.  D.  C.  496,  railway 
company  held  liable  to  owner  of  abutting  property  for  lowering  grade 
of  street. 

Cutting  off  access  to  highway  as  taking.    Note,  16  L.  B.  A.  (N.  8.) 
68. 

Abutter's  right  to  compensation  for  railroads  in  streets.    Note, 
36  L.  B.  A.  (N.  8.)  688. 

136  U.  8.  130-161,  34  L.  Ed.  372,  10  Sup.  Ot  1024,  LOVELL  v.  OBAOIN. 

Amount  claimed  in  cross-bill  responalTe  to  original  may  be  considered 
in  computing  appellate  amount.  ' 

Approved  in  Kirby  v.  American  Soda  etc.  Co.,  194  U.  S.  144,  145, 
48  L.  Ed.  912,  913,  24  Sup.  Ct.  619,  upholding  Federal  jurisdiction 
where  cross-bill  seeks  recovery  of  balance  of  seventeen  hundred  dol- 
lars due  on  interest  where  original  bill  dismissed  by  complainant 
sought  cancellation  of  contract  to  pay  two  thousand  and  twenty- 
five  dollars;  Price  v.  T.  J.  Ellis  &  Co.,  129  Fed.  486,  where  defendant 
in  action  by  nonresident  to  recover  less  than  two  thousand  dollars 
files  counterclaim  to  recover  more  than  two  thousand  dollars,  plaintiff 
may  remove. 

Bight  In  Louisiana  of  holder  of  one  of  several  secured  notes,  on  fore- 
closure by  another,  stated. 

Cited  in  Nalle  v.  Young,  160  U.  S.  641,  40  L.  Ed.  566,  16  Sup.  Ct. 
426,  arguendo. 

Waste  consisting  in  removal  of  personalty  from  plantation  in  Louisiana 
Ss  quasi-off ense,  prescribed  In  one  year. 

Approved  in  J.  A.  Bel  Lumber  Co.  v.  Stout,  134  La.  1000,  64  South. 
886,  one  year  limitation  held  to  apply  to  action  for  conversion  of  logs. 

Parties  and  cause  being  same  as  in  prior  action,  held,  same  finding  of 
want  of  privity  should  be  made. 

Approved  in  Johanson  v.  Sondheim,  4  Alaska,  237,  judgment  on  de- 
murrer that  complaint  does  not  state  sufficient  facts  does  not  bar  sub- 
sequent action  in  which  necessary  facts  are  supplied;  Baltimore  etc. 
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Ry.  Co.  v.  Pittsburgh  etc.  Ry.  Co.,  55  Fed.  703,  defendant  having  ob- 
tained benefit  of  contract  in  former  suit  against  plaintiff  is  estopped  to 
deny  validity. 

Proceedings   to   enforce   mortgage  -for   part   of   debt.    Note,   37 
L.  R.  A.  754. 

186  U.  S.  152-211,  34  I*  Bd.  427, 10  Sop.  Ot  776,  OOBNBLXa  UNIVERSITY 
▼.  FISKB. 

Decision  that  Cornell  could  not  take  excess!?*  legacy,  atod  heirs  could 
attack  it,  raises  no  Federal  question. 

Approved  in  Farrington  v.  Putnam,  90  Me.  423,  38  L.  R.  A.  347,  37 
Atl.  658,  arriving  at  contrary  conclusion  to  that  of  New  York  court  in 
like  case;  Massachusetts  Agricultural  College  v.  Marden,  156  Mass. 
156,  30  N.  £.  557,  arguendo. 

Questions   considered   by   Federal    Supreme    Court   in   reviewing 
judgments  of  State  courts.    Note,  63  L.  R.  A.  572,  575,  577. 

Gift  in  violation  of  mortmain  statute  as  void  or  voidable.    Note, 
10  Ann.  Gas.  1031. 

Constitutionality   of   statutes  restricting   contracts   and   business. 
Note,  21  L.  R.  A.  793. 

Right  of  private  persons  to  contest  corporation's  power  to  take  or 
hold  property.    Note,  32  L.  R.  A.  297. 

136  U.  S.  211-222,  34  It.  Ed.  336,  10  Sup.  Ot  920,  UNITED  STATES  r. 
NORTH  CAROLINA. 

Interest  Is  not  awarded  against  sovereign  State  Without  consent  by 
statute  or  contract. 

Approved  in  South  Dakota  v.  North  Carolina,  192  U.  S.  321,  48 
L.  Ed.  462,  24  Sup.  Ct.  277,  holding  in  action  on  bonds  issued  by  North 
Carolina,  secured  by  railroad  stock,  no  interest  can  be  recovered;  Pen- 
nell  v.  United  States,  162  Fed.  78,  refusing  interest  on  claim  for  sink- 
ing of  vessel  by  collision  with  United  States  gunboat;  Watts  v.  United 
States,  129  Fed.  226,  admiralty  court  in  suit  against  United  States 
under  special  act  for  loss  of  vessel  by  collision  with  warship  cannot 
allow  interest  when  statute  silent;  Jobe  v.  Urquhart,  102  Ark.  478, 
Ann.  Cas.  1914A,  351,  143  S.  W.  125,  statute  authorizing  purchase  of 
convict  farm  held  not  to  authorize  payment  of  interest  on  deferred 
payments;  Board  of  Commrs.  of  Montezuma  County  v.  Wheeler,  39 
Colo.  214,  89  Pac.  52,  superintendent  of  irrigation  not  entitled  to  in- 
terest on  claim  for  services  against  county;  Monteith  v.  Parker,  36  Or. 
175,  78  Am.  St.  Rep.  769,  59  Pac.  193,  holding  where  city  warrant  is 
not  paid  on  account  of  no  funds  and  five  other  warrants  are  issued  in 
lieu  of  original,  they  draw  interest  from  date  of  original  warrant. 
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Distinguished  in  National  Home  v.  Parrish,  229  U.  S.  496,  57  L.  Ed. 
1299,  33  Sup.  Ct.  944  (affirming  194  Fed.  941,  942,  114  C.  C.  A.  576), 
soldiers'  home  held  liable  for  interest  on  amount  due  for  construction 
of  buildings. 

Liability  of  State  for  interest.    Note,  Ann.  Gas.  1914A,  361,  364. 

North  Carolina,  act  making  bonds  payable  certain  day  did  not  authorise 
officers  to  promise  Interest  after  maturity. 

Approved  in  United  States  v.  Texas,  143  U.  S.  642,  36  L.  Ed.  292,  12 
Sup.  Ct.  492,  Federal  Supreme  Court  has  original  jurisdiction  of  suit 
by  United  States  against  a  State;  Marine  v.  Lyon,  62  Fed.  156,  in 
cases  appealed  from  bond  of  general  appraisers,  interest  is  not  allowed 
importer;  Sawyer  v.  Colgan,  102  Cal.  293,  36  Pac.  583,  and  Hawkins  v. 
Mitchell,  34  Fla.  421,  422,  16  South.  316,  only  express  contract  can 
obligate  State  to  pay  interest;  Molineux  v.  State,  109  Cal.  380,  50  Am. 
St.  Rep.  50,  42  Pac.  34,  and  Davis  v.  State,  121  Cal.  211,  53  Pac.  556, 
act  authorizing  suits  against  State  on  disputed  claims  does  not  author- 
ize recovery  of  interest  on  interest  coupons;  Flint  etc.  R.  R.  Co.  v. 
Board  of  State  Auditors,  102  Mich.  502,  60  N.  W.  971,  State  not  liable 
for  interest  under  general  statute;  Louisville  etc.  R.  R.  Co.  v.  Wallace, 
91  Tenn.  42,  14  L.  R.  A.  550,  17  S.  W.  884,  in  action  for  personal  in- 
juries interest  cannot  be  allowed  on  sum  recovered  for  time  prior  to 
judgment;  Houston  v.  State,  98  Wis.  487,  42  L.  R.  A.  49,  74  N.  W.  113, 
State  cannot  be  sued  for  tortious  acts  of  its  officers;  Farmers'  Loan 
etc.  Co.  v.  Cape  Fear  etc.  R.  R.  Co.,  73  Fed.  714,  arguendo. 

Distinguished  in  United  States  v.  New  York,  160  U.  S.  619,  40  L.  Ed. 
558,  16  Sup.  Ct.  410,  interest  paid  by  New  York  on  bonds  issued  to  pay 
for  equipping  troops  to  suppress  rebellion  may  be  recovered  from 
United  States ;  Cooper  v.  Hill,  94  Fed.  589,  36  C.  C.  A.  402,  bank  offi- 
cers illegally  appropriating  funds  must  pay  interest  from  date  of  mis- 
appropriation;  Carr  v.  State,  127  Ind.  218,  22  Am.  St.  Rep.  636,  26 
N.  E.  783,  11  L.  R.  A.  375,  State  is  liable  for  costs  under  statute; 
Seton  v.  Hoyt,  34  Or.  272,  75  Am.  St.  Rep.  643,  43  L.  R.  A.  635,  55  Pac. 
968,  county  is  liable  to  interest  on  warrants  under  statute. 

f 
Interest  may  be  allowed  by  courts  as  damages  for  detention  of  money 

or  property. 

Approved  in  Tredegar  Co.  v.  Seaboard  Air  Line  Ry.  Co.,  183  Fed. 
290,  105  C.  C.  A.  501,  allowing  interest  against  railroad  company  from 
maturity  of  claim  to  time  of  receiver's  appointment;  Zeckendorf  v. 
Steinfeld,  15  Ariz.  340,  138  Pac.  1046,  allowing  interest  on  money  con- 
verted. 

What  are  appropriations.    Note,  22  Am.  St.  Rep.  648. 
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Miscellaneous.  Cited  in  Virginia  v.  West  Virginia,  206  U.  S.  318, 
51  L.  Ed.  1079,  27  Sup.  Ct.  732,  Supreme  Court  had  original  jurisdic- 
tion over  suit  brought  by  Virginia  against  West  Virginia  to  determine 
equitable  proportion  of  debt  of  original  State  due  from  latter;  South 
Dakota  v.  North  Carolina,  192  U.  S.  339,  48  L.  Ed.  470,  24  Sup.  a.  275, 
276,  284,  holding  original  jurisdiction  of  Federal  Supreme  Court,  under 
Const.,  art.  HI,  §  2,  extends  to  suit  by  South  Dakota  as  against  North 
Carolina  on  bonds  secured  by  mortgage  of  railroad  stock  belonging  to 
North  Carolina;  New  Dunderberg  Min.  Co.  v.  Old,  97  Fed.  153,  38 
C.  C.  A.  89,  holding  in  action  for  conversion  of  mining  ore  injured 
party  may  recover  interest  from  date  of  conversion. 

1S6  V.  S.  223-237,  84  L.  Ed.  341,  10  Sup.  Ct  1013,  UNION  BANK  OF 
CHICAGO  T.  KANSAS  CITY  BANK. 

Where  amount  in  (Uspute  insufficient  on  appeal  Supreme  Court  can 
examine  only  accompanying  questions  certified. 

Approved  in  The  Max  Morris,  137  U.  S.  15,  34  L.  Ed.  590,  11  Sup. 
Ct.  33,  and  Lawrence  v.  Nelson,  143  U.  S.  221,  36  L.  Ed.  133,  12  Sup. 
Ct.  442,  both  arguendo. 

State  decision  on  State  law  of  assignments  for  creditors  is  binding  rule 
of  property. 

Approved  in  Tieroan  v.  Chicago  Life  Ins.  Co.,  214  Fed.  236,  131 
C.  C.  A.  284,  following  decision  of  United  States  Supreme  Court  as  to 
'validity  of  chattel  mortgage  where  there  was  no  State  decision  in 
point;  E.  I.  Du  Pont  De  Nemours  Powder  Co.  v.  Jones  Bros.,  200  Fed. 
646,  applying  State  law  in  suit  by  seller  to  recover  property  from 
buyer's  receiver  in  insolvency;  Swager  v.  Smith,  194  Fed.  764,  114 
C.  C.  A.  482,  as  to  lien  conferred  by  deed  of  trust  on  personal  prop- 
erty; Hamilton  v.  David  C.  Beggs  Co.,  179  Fed.  953,  applying  Ohio 
rule  that,  if  property  covered  by  unfiled  chattel  mortgage  passes  into 
hands  of  receiver,  mortgage  lien  is  lost;  In  re  Baxter  &  Co.,  154  Fed. 
25,  83  C.  C.  A.  106,  State  statute  creating  attorney's  lien  is  binding  on 
Federal  courts ;  Williams  v.  Gaylord,  102  Fed.  374,  375,  42  C.  C.  A.  401, 
holding  construction  of  Cal.  Stats.  1880,  p.  131,  §  1,  providing  for  dis- 
position of  property  of  mining  corporation  placed  thereon  by  State 
court,  is  binding  on  Federal  courts;  American  Surety  Co.  v.  Worcester 
Cycle  Mfg.  Co.,  100  Fed.  44,  holding,  under  laws  of  Connecticut,  chat- 
tel mortgage  is  invalid  as  to  after-acquired  property  as  against  third 
parties,  unless  mortgagee  has  taken  possession  before  other  rights  in- 
tervened; Calihan  v.  Powers,  133  Mo.  497,  34  S.  W.  852,  debtor,  by 
chattel  mortgages  and  assignment  of  accounts,  may  prefer  creditors; 
Rocheleau  v.  Boyle,  11  Mont.  465,  28  Pac.  877,  mortgage  on  stock  in 
trade,  mortgagor  retaining  possession   and   continuing  sale,   is  void; 
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Cutter  v.  Pollock,  4  N.  D.  212,  50  Am.  St  Rep.  648,  25  L.  B.  A.  381,  59 
N.  W.  1064,  and  Sandwich  Mfg.  Co.  v.  Max,  5  S.  D.  135,  137,  58  N.  W. 
17,  18,  reaffirming  rale. 

Following  approving  eases  bold  State  decisions  as  to  respective 
matters  binding  on  Federal  courts ;  Etheridge  v.  Sperry,  139  U.  S.  277, 
36  L.  Ed.  176,  11  Sup.  Ct.  569,  as  to  validity  of  chattel  mortgage  with 
parol  agreement  that  mortgagor  retain  possession;  Smith  Purifier  Co. 
v.  McGroarty,  136  U.  S.  241,  34  L.  Ed.  348,  10  Sup.  Ct.  1019,  South 
Branch  Lumber  Co.  v.  Ott,  142  U.  S.  628,  35  L.  Ed.  1138,  12  Sup.  Ct. 
320,  Marbury  v.  Kentucky  Union  Lumber  Co.,  62  Fed.  355,  10  C.  C.  A. 
393,  Drake  v.  Paulhamus,  66  Fed.  897,  14  C.  C.  A.  162,  Beall  v.  Cowan, 
75  Fed.  143,  21  C.  C.  A.  267,  and  Ottenberg  v.  Corner,  76  Fed.  269, 
34  L.  R.  A.  624,  22  C.  C.  A.  163,  construction  of  assignment  law; 
Bauserman  v.  Blunt,  147  U.  S.  657,  37  L.  Ed.  320,  13  Sup.  Ct.  470,  as 
to  statute  of  limitation;  Bamberger  v.  Schoolfield,  160  U.  S.  159,  40 
L.  Ed.  378,  16  Sup.  Ct.  227,  on  attachment  and  assignment  laws;  Hart- 
ford Fire  Ins.  Co.  v.  Chicago  etc.  Ry.  Co.,  175  U.  S.  100,  44  L.  Ed.  89, 
20  Sap.  Ct.  37,  on  questions  of  public  policy  as  affecting  validity  of 
agreements;  Daniels  v.  Case,  45  Fed.  845,  as  to  requisites  for  validity 
of  tax  deeds;  Wilson  v.  Perrin,  62  Fed.  631,  11  C.  C.  A.  66,  as  to 
validity  of  chattel  mortgage  reserving  mortgagor's  exemption  from 
execution;  New  York  etc.  Trust  Co.  v.  Lombard  Inv.  Co.,  65  Fed.  274, 
as  to  priority  of  contemporaneously  dated  mortgage  secured  notes 
maturing  at  different  times;  First  Nat.  Bank  v.  Glass,  79  Fed.  708,  25 
C.  C.  A.  151,  as  to  homestead  exemption  under  State  Constitution  and 
statutes ;  Union  Pac.  Ry .  Co.  v.  Reed,  80  Fed.  239,  25  C.  C.  A.  389,  con- 
struing registration  laws;  Southern  Ry.  Co.  v.  North  Carolina  R.  R. 
Co.,  81  Fed.  602,  as  to  power  of  railroad  to  lease;  Independent  Dis- 
trict v.  Beard,  83  Fed.  15,  as  to  necessity  for  tracing  special  fund. 

Distinguished  in  Hardt  v.  Heidweyer,  152  U.  S.  557,  38  L.  Ed.  552, 
14  Sup.  Ct.  673,  creditor  cannot  transfer  to  preferred  creditors  prop- 
erty greatly  in  excess  of  their  claims. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to,  Federal  courts. 
Note,  40  L.  R.  A.  (N.  S.)  432. 

Deed  of  trust  to  secure  grantor's  debta,  wttk  power  of  sale,  held  a 
mortgage,  not  assignment  for  creditors. 

Approved  in  Strasburger  v.  Dodge,  12  App.  D.  C.  49,  confession  of 
judgment  by  insolvent  debtor  is  not  preference  within  statute  for- 
bidding preferences  in  assignments;  Droop  v.  Ridenour,  11  App.  D.  C. 
243,  absolute  conveyance  of  property  in  discharge  of  debt  held  not 
assignment  for  benefit  of  creditors;  Jackson  v.  Citizens'  Bank  etc.  Co;, 
53  Fla.  301,  44  South.  527,  conveyance  of  insolvent's  entire  property, 
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partly  for  cash  and  partly  in  payment  of  debt,  held  not  to  be  assign- 
ment for  benefit  of  creditors;  Smith  v.  Baker,  5  Okl.  335,  49  Pac.  64, 
applying  rule  under  Stat3.  1893,  c.  27,  §  4 ;  Jaffray  v.  Wolf,  1  Okl.  325, 
33  Pac.  949,  applying  rule  under  Comp.  Stats.  Neb.,  e.  6,  §  29 ;  Mills  ▼. 
Pessels,  55  Fed.  592,  5  C.  C.  A.  215,  fact  that  conveyance  secured  large 
attorney's  fee  does  not  invalidate  it;  Beall  v.  Cowan,  75  Fed.  144,  21 
C.  C.  A.  267,  Oregon  prohibition  of  preferential  general  assignments 
does  not  invalidate  mortgage  to  secure  real  debt;  Kellogg  v.  Thropp,  4 
Colo.  App.  475,  36  Pac.  449,  act  invalidating  deeds  in  contemplation  of 
insolvency  does  not  make  suffering  judgment  an  assignment;  McCord, 
Bragdon  Grocer  Co.  v.  Garrison,  5  Colo.  App.  62,  37  Pac.  31,  and  Jaffrey 
v.  Mathews,  120  Mo.  328,  25  S.  W.  190,  insolvent  debtor  may  mortgage  or 
pledge  all  or  part  of  his  property  for  benefit  of  creditors ;  Burchinell  v. 
Koon,  8  Colo.  App.  468,  46  Pac.  934,  that  mortgage  covers  whole  stock, 
of  firm  does  not  render  it  general  assignment;  Dyson  v.  St.  Paul  Nat. 
Bank,  74  Minn.  439,  73  Am.  St.  Rep.  358,  77  N.  W.  238,  conveyance  by 
partnership  to  preferred  creditors,  reserving  right  of  redemption,  is  a 
mortgage  and  valid;  Pollock  v.  Sykes,  74  Miss.  712,  21  South.  781, 
holding  preferences  allowed;  Alberger  v.  Bank,  123  Mo.  325,  27  S.  W. 
659,  and  Waggoner-Gates  Milling  Co.  v.  Ziegler-Zaisc  Commission  Co., 
128  Mo.  489,  31  S.  W.  32,  insolvent  corporation  may  prefer  bona  fide 
creditor  by  deed  of  trust,  simultaneous  assignment  does  not  invalidate ; 
Matter  of  Hulbert,  160  N.  Y.  17,  54  N.  E.  573,  upholding  right  to  make 
preferential  assignment. 

Following  held  valid  and  not  to  operate  as  general  assignment: 
May  v.  Tenney,  148  U.  S.  64,  37  L.  Ed.  370, 13  Sup.  Ct.  493,  chattel  mort- 
gage of  stock  of  goods,  in  Colorado,  to  secure  indorsers;  Tounkin 
v.  Collier,  47  Fed.  574,  insolvent's  mortgage  to  trustee  to  secure  certain 
creditors,  in  Iowa;  Groetzinger  v.  Wyman,  105  Iowa,  584,  75  N.  W. 
515,  mortgage  made  in  contemplation  of  general  assignment,  mortgagee 
not  knowing  of  intention  to  assign ;  Splint  v.  Sullivan,  58  Mo.  App.  585, 
chattel  mortgage  to  secure  overdue  debts;  Tompkins  v.  Hunter,  149 
N.  Y.  126,  43  N.  E.  535,  insolvent's  transfer  of  all  property  to  one 
creditor  to  pay  bona  fide  debt;  Cutter  v.  Pollock,  4  N.  D.  213,  50  Am. 
St.  Rep.  649,  25  L.  R.  A.  381,  59  N.  W.  1064,  insolvent's  execution  of 
chattel  mortgage  on  all  property  to  secure  certain  creditors;  Sandwich 
Mfg.  Co.  v.  Max,  5  S.  D.  138,  58  N.  W.  18,  direct  conveyance  in  good 
faith  to  pay  debt. 

Distinguished  in  Warren  v.  Mayer,  163  Mo.  App.  461,  143  S.  W.  864, 
assignment  made  by  corporation  in  process  of  liquidation  is  void;  Lar- 
rabee  v.  Franklin  Bank,  114  Mo.  604,  35  Am.  St  Rep.  781,  21  S.  W. 
750,  provision  in  deed  of  voluntary  assignment  preferring  one  creditor, 
is  void;  Marshall  v.  Livingston  Nat.  Bank,  11  Mont.  362,  28  Pac.  313, 
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**feged  chattel  mortgage  providing  that  mortgagee  take  possession  and 
^  to  pay  debt,  not  due,  is  an  assignment. 

Preference  by  mortgage  or  sale  as  assignment  for  creditors.    Note, 
37  L.  B.  A.  344,  350. 

Effect  of  insolvency  statutes  on  mortgage  or  sale  preferring  credi- 
tors.   Note,  37  L.  R.  A.  468,  479. 

u    **rtnar  can,  in  Missouri,  make  trust  deed  of  Arm  personalty  to  secure 

ej^atuiguished  in  Lellman  v.  Mills,  15  Wyo.  162,  87  Pac.  989,  rale 
S^d  by  statute. 

Validity  of  deed  of  trust  to  secure  Arm  debts  Is  not  affected  by  one 
tattler's  consent  to  assignment. 

Approved  in  Marshall  v.  Livingston  Nat.  Bank,  11  Mont.  360,  28 
Pac.  313,  courts  will  look  through  substance,  to  form  of  transaction 
affecting  creditors. 

Receivers  derive  authority  from  court,  not  parties,  their  possession  Is 
court? b  and  does  not  change  title. 

Approved  in  Atlantic  Trust  Co.  v.  Chapman,  208  U.  S.  371,  13  Ann. 
Cas.  1155,  52  L.  Ed.  533*  28  Sup.  Ct.  406,  trustee  in  mortgage  who 
procures  appointment  of  receiver  in  foreclosure  suit  does  not  become 
personally  liable  for  expenses  of  receivership;  Robinson  v.  Belt,  187 
U.  S.  46,  47  L.  Ed.  68,  23  Sup.  Ct.  18,  holding  assignment  for  benefit 
of  creditors  must  be  deemed  valid  in  Indian  Territory  in  view  of  deci- 
sions of  Arkansas,  whereby  26  Stats,   at  Large,  90,   §31,  Arkansas 
laws,  concerning  assignments  for  benefit  of  creditors,  were  adopted  for 
Indian  Territory;  Durand  &  Co.  v.  Howard  &  Co.,  216  Fed.  589,  L.  E. 
A  1915B,  998,  132  C.  C.  A.  589,  it  is  within  discretion  of  court  to  deter- 
mine claims  against  receiver  or  allow  them  to  be  litigated  elsewhere; 
Smith  v.  Jones  Lumber  &  Mercantile  Co.,  200  Fed.  651,  court  may  limit 
time  within  which  all  claims  against  fund  in  hands  of  receiver  shall 
be  filed;  Pennsylvania  Steel  Co.  v.  New  York  City  Ry.  Co.,  198  Fed.  728, 
117  C.  C.  A.  503,  receiver  of  railroad  property,  which  embraces  leasehold 
estate,  does  not  become  assignee  of  term;  Fidelity  Trust  Co.  v.  Gaskell, 
195  Fed.  870,  115  C.  C.  A.  527,  District  Court  may  pass  upon  title  to 
proceeds  of  property  seized  and  sold  by  its  receiver;  Hurley  v.  Devlin, 
151  Fed.  925,  bankruptcy  court  of  bankrupt's  residence  has  exclusive 
power,  after  his  death,  to  determine  right  of  widow  to  dower;  Edwards 
v.  National  Window  Glass  etc.  Assn.,  139  Fed.  796,  receiver  not  vested 
with  title  to  corporation's  property  cannot  be  authorized  to  sue  in  court 
of  another  jurisdiction  in  cause  of  action  in  favor  of  corporation; 
Johnson  v.  Lehigh  Val.  Traction  Co.,  130  Fed.  941,  refusing  to  enforce 
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forfeiture  of  lease;  Atlantic  Trust  Co.  v.  Dana,  128  Fed.  218,  62 
C.  C.  A.  657,  holding  where  at  commencement  of  suit  to  foreclose  mort- 
gage given  by  corporation,  property  was  in  hands  of  receiver,  mortgagee 
properly  intervened  in  receivership  proceedings  and  thereby  gained 
prior  right  to  earnings  of  receiver  as  against  ordinary  creditors;  Lewis 
v.  American  Naval  Stores  Co.,  119  Fed.  396,  holding  appointment  of 
receiver  by  District  Court  of  Alabama  for  New  Jersey  corporation 
vested  him  with  right  to  possession  of  property  in  Louisiana  as  against 
later  application  by  another  person;  Hale  v.  Tyler,  104  Fed.  759,  hold- 
ing special  receiver  appointed  by  Minnesota  court  can  maintain  ancil- 
lary suits  in  Federal  court  of  another  jurisdiction  to  enforce  statu- 
tory liability  of  nonresident  stockholders  in  insolvent  Minnesota 
corporation;  Sullivan  Timber  Co.  v.  Black,  159  Ala.  587,  48  South. 
876,  compensation  should  not  be  denied  receiver  because  court  had  no 
power  to  appoint  him ;  Cramer  v.  Her,  63  Kan.  583,  66  Pac.  618,  holding 
priority  of  judgment  lien  is  not  affected  when  property  passes  to  re- 
ceiver, nor  is  it  impaired  by  fact  that  execution  has  not  been  taken  out 
before  expiration  of  one  year  after  rendition;  Hayward  v.  Leeson,  176 
Mass.  325,  57  N.  E.  663,  holding  receiver  of  insolvent  foreign  corpora- 
tion cannot  maintain  action  against  promoters  to  recover  secret  profits 
made  by  them  out  of  sale  of  property  owned  by  corporation;  City  Nat. 
Bank  v.  Charles  Baker  Co.,  180  Mass.  41,  61  N.  E.  224,  holding  Acts 
1882,  c.  165,  Mass.,  authorizing  taxing  property  held  by  assignee  in 
insolvency,  cannot  authorize  taxation  of  receiver  for  personal  property 
held  by  him;  Detroit  etc.  R.  R.  Co.  v.  Campbell,  140  Mich.  390,  103 
N.  W.  859,  where  railroad  receiver  appointed  on  creditor's  bill  was 
authorized  to  carry  on  business  but  not  vested  with  title,  corporation 
not  devested  of  right  to  condemn  land  for  right  of  way;  Longley  v. 
Amazon  Hosiery  Co.,  128  Mich.  198,  87  N.  W.  210,  holding  where 
corporation  gave  mortgages  to  certain  creditors  as  trustee  for  them- 
selves and  others,  proceedings  to  foreclose  mortgages  by  receiver  ap- 
pointed by  creditors  did  not  constitute  common-law  assignment,  and 
unsecured  creditors  were  not  entitled  to  share  in  benefits  of  mortgages  ; 
Troll  v.  City  of  St.  Louis,  257  Mo.  711, 168  S.  W.  192,  applying  rule  to 
property  in  custody  of  probate  court;  State  v.  Reynolds,  209  Mo.  181, 
123  Am.  St.  Rep.  468,  14  Ann.  Cas.  198,  15  L.  R.  A.  (N.  S.)  963,  1071 
S.  W.  492,  where  court  of  equity  appoints  receiver  no  other  court  has 
power  to  interfere  with  property  in  his  hands;  Southern  Pants  Co.  v. 
Rochester  German  Ins.  Co.,  159  N.  C.  79,  74  S.  E.  812,  appointment  of 
receiver  for  corporation  does  not  forfeit  fire-policy  as  change  in  inter- 
est, title  or  possession;  Murtey  v.  Allen,  71  Vt.  381,  76  Am.  St.  Rep. 
781,  45  Atl.  753,  holding  receiver  of  insolvent  bank  in  Nebraska  cannot 
maintain  action  in  Vermont  for  enforcement  of  stockholder's  liability; 
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^Wpson  v.  Phenix  Ins.  Co.,  136  U.  S.  297,  34  L.  Ed.  413,  10  Sap.  Ct. 
^3,  change  in  receivers  works  no  change  in  title  or  possession  within 
Tuning  of  policy;  Quincy  etc.  R.  R.  Co.  v.  Humphreys,  145  U.  S.  97, 
j*  t  Ed,  637,  12  Sup.  Ct.  792,  Bell  v.  American  Protective  League,  163 
:V  562,  47  Am.  St.  Rep.  484,  28  L.  R.  A.  454,  40  N.  E.  858,  and 
desman  Pub.  Co.  v.  Knoxville  Car-Wheel  Co.,  95  Tenn.  669,  49 
£j*;  fit  Rep.  963,  31  L.  R.  A.  603,  32  S.  W.  1106,  receiver  for  tenant 
0f    lxiig  possession  of  leased  premises  does  not  thereby  become  assignee 
24^  e**m,  and  is  answerable  for  reasonable  rent  only;  Porter  v.  Sabin, 
/    Vj*7-  S.  479,  37  L.  Ed.  818.  13  Sup.  Ct.  1010,  and  Swope  v.  Villard, 
^^^^d.  420,  stockholder  cannot  sue  receiver  without  leave,  upon  cause 
Cing  to  corporation  before  appointment;  Cover  v.  Claflin,  57  Fed. 
^S  trustee  appointed  to  recover  and  administer  property  may  sue 
therefor  in  Federal  court  in  another  State;  Memphis  etc.  Ry.  Co.  v. 
Hoechner,  67  Fed.  458,  14  C.  C.  A.  469,  railroad  company  is  not  liable 
for  personal  injuries  caused  by  negligence  while  in  receiver's  posses- 
sion; Philadelphia  etc.  Iron  Co.  v.  Daube,  71  Fed.  586,  guarantee  to 
pay  for  coal  furnished  firm  applies  to  that  furnished  receiver;  Ames  v. 
Union  Pac.  Ry.  Co.,  74  Fed.  342,  where  receivers  attempted  to  divert 
fluids  of  corporation  to  another;  State  v.  Port  Royal  etc.  Ry.  Co.,  84 
Fed.  86,  owner  of  stock  killed  by  engine  while  in  receiver's  hands  may 
recover  judgment  against  receiver,  binding  railroad;  Central  Trust  Co. 
v.  Worcester  Cycle  etc.  Co.,  86  Fed.  38,  and  Malcomson  v.  Wappo  Mills, 
86  Fed.  197,  reaffirming  rule;  Central  Appalachian  Co.  v.  Buchanan, 
90  Fed.  458,  33  C.  C.  A.  598,  receiver's  appointment  imposes  no  liens 
in  favor  of  plaintiff,  affects  no  priority  of  liens,  or  rights  against  cor- 
poration; Central  Trust  Co.  v.  Worcester  Cycle  etc.  Co.,  93  Fed.  717, 
35  C.  C.  A.  547,  appointment  of  receiver  in  foreclosure  suit  does  not 
constitute  taking  possession  by  chattel  mortgagee  as  against  other  credi- 
tors; Bowman  v.  Harris,  95  Fed.  918,  court  appointing  receiver  may 
reserve  jurisdiction  over  all  claims  by  or  against  him;  Miles  v.  New 
South  Building  etc.  Assn.,  95  Fed.  921,  appointing  court,  on  receiver's 
petition,  may  order  another  corporation  to  turn  over  property  of  in- 
solvent held  by  it;  Southern  Granite  Co.  v.  Wadsworth,  115  Ala.  572, 
22  South.  159,  remedy  of  party  whose  property  receiver  takes  as  that 
of  another  is  by  intervention;  Smith  v.  Sioux  City  Nursery  etc.  Co.,  109 
Iowa,  55,  79  N.  W.  458,  receiver  takes  property  subject  to  payment  of 
all  valid  prior  liens;  Farmers'  Loan  Co.  v.  Oregon  Pac.  R.  R.  Co.,  31 
Or.  245,  65  Am.  St.  Rep.  823,  38  L.  R.  A.  425,  48  Pac.  707,  neither  party 
to  suit  is  responsible  for  contracts  or  misfeasance  of  receiver;  Georgia 
Home  Ins.  Co.  v.  Bartlett,  91  Va.  313,  50  Am.  St.  Rep.  835,  21  S.  £. 
477,  appointment  of  receiver  is  not  such  change  in  title  or  possession 
as  avoids  insurance  policy. 
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Distinguished  in  Ewing  v.  Van  Wagenen,  6  Wash.  St.  47,  32  Pac. 
1011,  receiver  appointed  under  section  2022,  Code  (1881)  to  possess 
property  for  benefit  of  creditors  during  stay,  is  entitled  to  rights  of 
assignee. 

Rales  respecting  receivers.    Note,  67  Am.  St.  Rep.  71. 

136  U.  &  237-241,  34  I*.  Ed.  346,  10  Sap.  Ot  1017,  SMITH  MIDDLINGS 
PURIFIER  CO.  T.  McGROARTY. 

Federal  court  In  Ohio  will  follow  State  role  as  to  invalidity  of  inert- 
gage  with  preferences. 

Approved  in  Howe  v.  Sanford  etc.  Tool  Co.,  44  Fed.  233,  mortgage 
to  secure  directors  is  invalid  against  general  creditors;  Gottlieb  v. 
Miller,  154  111.  53,  39  N.  E.  995,  confession  of  judgment  in  favor  of 
creditor  whose  claim  is  based  on  assignment  from  corporate  officers  is 
void;  Lyons-Thomas  Hardware  Co.  vl.  Perry  Stove  Mfg.  Co.,  86  Tex. 
162,  22  L.  R.  A.  815,  24  3.  W.  24,  insolvent  corporation  which  has  ceased 
business  cannot  execute  preferential  deed  of  trust  in  favor  of  certain 
creditors;  City  Nat.  Bank  v.  Goshen  etc.  Mills  Co.,  35  Ind.  App.  570, 
69  N.  E.  209,  arguendo. 

Distinguished  in  Fifth  Third  Nat.  Bank  v.  Johnson,  219  Fed.  93, 
134  C.  C.  A.  529,  conveyance  by  going  corporation  is  not  fraudulent 
merely  because  it  prefers  certain  creditors  whose  claims  are  guaranteed 
by  controlling  directors  of  corporation;  Gould  v.  Little  Rock  etc.  Ry. 
^Co.,  52  Fed.  684,  insolvent  corporation  may  prefer  creditors  in  Arkan- 
sas; Brown  v.  Grand  Rapids  Furniture  Co.,  58  Fed.  293,  22  L.  R.  A. 
828,  7  C.  C.  A.  225,  insolvent  corporation's  chattel  mortgage  to  pre- 
ferred creditors  is  valid  in  Michigan;  First  Nat.  Bank  v.  Dovetail  Body 
&  Gear  Co.,  143  Ind.  553,  52  Am.  St.  Rep.  488,  40  N.  E.  811,  and 
Weyeth  Hardware  etc.  Co.  v.  James-Spencer  Bateman  Co.,  15  Utah, 
131,  47  Pac.  611,  insolvent  corporation  may  prefer  creditors;  Henderson 
v.  Indiana  Trust  Co.,  143  Ind.  569,  40  N.  E.  519,  insolvent  corporation 
may  prefer  creditors,  although  their  claims  are  secured  by  indorsement 
of  directors. 

Preferences  by  insolvent  corporations.    Note,  45  Am.  St.  Rep.  826. 

Right  of  insolvent  corporation  to  prefer  creditors.    Note,  15  Ann. 
Gas.  1220. 

Preferences  by  insolvent  corporations.    Note,  22  L.  R.  A.  804. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 

followed  in  actions  originating  in,  or  removed  to,  Federal  courts. 

Note,  40  L.  R.  A.  (N.  S.)  483. 

Miscellaneous.    Cited  in  Powers  v.  Blue  Grass  etc.  Loan  Assn.,  86 

Fed.  709,  under  Kentucky  statute,  assets  are  in  possession  of  receiver, 

not  of  court* 
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136  U.  a  242-266,  S4  L.  Ed.  419,  10  Sup.  Ot  945,  HAMILTON  T.  XJVBB- 
POOL  ETC.  IMS.  OO. 

Question  of  violation  of  insurance  conditions  depending  toldy  on  con- 
rtructton  of  writings  Is  of  law. 

Approved  in  Atchison  etc.  By.  Co.  v.  Dickens,  7  Ind.  Ten  27,  103 
S.  W.  753,  construction  of  written  contract  held  to  be  for  court  on  ques- 
tion as  to  whether  party  was  independent  contractor;  Queen  City  Fire 
Ins.  Co.  y.  First  Nat.  Bank,  18  N.  D.  606,  22  L.  B.  A.  VN.  S.)  509,  120 
N.  W.  546,  construction  of  letter  from  insurance  company  to  its  agent 
directing  cancellation  of  certain  insurance  held  to  be  for  court ;  Hughes 
v.  Dundee  Mtg.  Co.,  140  U.  S.  104,  35  L.  Ed.  357,  11  Sup.  Ct.  729,  and 
McNamee  v.  Hunt,  87  Fed.  301,  30  C.  C.  A.  653,  where  construction 
depends  wholly  on  writings,  pure  question  of  law  is  presented;  Con- 
necticut Fire  Ins.  Co.  v.  Hamilton,  59  Fed.  261,  8  C.  C.  A.  114,  reaffirm- 
ing rule. 

Insurance  stipulations  for  appraisal,  arbitration  and  award  are  valid, 
and  do  not  oust  court's  jurisdiction, 

Approved  in  Grady  v.  Home  etc.  Ins.  Co.,  27  B.  I.  439,  440,  441, 
63  Atl.  174,  175,  reaffirming  rule;  Commercial  etc.  Assur.  Co.  v.  Dalzell, 
210  Fed.  608,  127  C.  C.  A.  241,  award  of  appraisers  appointed  under 
fire  policy  held  conclusive;  Memphis  Trust  Co.  v.  Brown-Ketchum  Iron 
Wks.,  166  Fed.  403,  93  C.  C.  A.  162,  provision  in  building  contract  that 
architect  should  finally  determine  all  matters  in  dispute  held  condition 
precedent  to  recovery;  Munson  v.  Straits  of  Dover  S.  S.  Co.,  99  Fed. 
789,  holding  breach  of  agreement  to  arbitrate  in  charter-party  will  not 
afford  basis  for  action  for  damages ;  Soudan  Planting  Co.  v.  Stevenson, 
94  Ark.  610,  128  S.  W.  578,  provision  for  arbitration  held  to  be  condi- 
tion precedent;  Pennsylvania  Co.  v.  Reager's  Admr.,  152  Ky.  830, 
Ann.  Oas.  1915B,  312,  52  L.  B.  A.  (N.  S.)  841,  154  S.  W.  414,  upholding 
role  of  voluntary  relief  department  of  railroad  company  providing  that 
all  disputes  should  be  settled  by  superintendent;  Continental  Ins.  Co. 
▼.  Vallandingham,  116  Ky.  300,  105  Am.  St.  Bep.  218,  76  S.  W.  24,  and 
Rutter  v.  Hanover  Fire  Ins.  Co.,  138  Ala.  214,  35  South.  36,  both  holding 
stipulation  for  appraisement  and  arbitration  is  valid  and  refusal  of 
insurer  to  submit  to  adjustment  is  good  defense;  Stevens  v.  Norwich 
Union  Fire  Ins.  Co.,  120  Mo.  App.  105,  96  S.  W.  689,  and  North  British 
etc  Ins.  Co.  v.  Robinett  &  Green,  112  Va.  759,  72  S.  E.  670,  both  holding 
appraisal  condition  precedent  to  action  for  loss;  Graham  v.  German 
American  Ins.  Co.,  75  Ohio  St.  402,  9  Ann.  Oas.  79,  15  L.  B.  A.  (N.  S.) 
1055,  79  N.  E.  932,  upholding  stipulation  for  appraisement  in  fire 
policy;  Gray  v.  Reliable  Ins.  Co.,  26  Okl.  597,  110  Pac.  729,  sustaining 
provision  for  arbitration;  Jones  v.  Enaree  Power  Co.,  92  S.  C.  267, 
268,  Ann.  Oas.  1914B,  293,  75  S.  E.  454,  provision  in  contract  for  arbi- 
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trating  disputes  as  to  damage  arising  from  construction  of  dam  held 
condition  precedent;  Caldwell  v.  Virginia  Fire  etc.  Ins.  Co.,  124  Tenn. 
616,  139  S.  W.  704,  sustaining  provision  for  arbitration;  Palatine  Ins. 
Co.  v.  Morton-Scott-Robertson  Co.,  106  Tenn.  572,  573,  61  S.  W.  790, 
holding  clause  in  policy  of  insurance  that  loss  shall  be  determined  by 
appraisement  in  case  of  disagreement  is  condition  precedent  to  action 
on  policy;  Montgomery  v.  American  Cent.  Ins.  Co.,  108  Wis.  160,  84 
N.  W.  179,  holding  provision  in  insurance  policy  that  in  case  of  loss 
award  of  appraisers  should  be  prima  facie  evidence  of  amount  of  loss 
did  not  prevent  agreement  that  award  should  be  final ;  Connecticut  Fire 
Ins.  Co.  v.  Hamilton,  50  Fed.  269,  8  C.  C.  A.  114,  Hamilton  v.  Home 
Ins.  Co.,  137  U.  S.  383,  84  L.  Ed.  712.  11  Sup.  Ct.  137,  Western  Assur. 
Co.  v.  Hall,  112  Ala.  324,  20  South.  448,  Niagara  Fire  Ins.  Co.  v.  Bishop, 
154  111.  17,  45  Am.  St  Rep.  109,  39  N.  E.  1105,  Summerfield  v.  North 
British  etc.  Ins.  Co.,  62  Fed.  257,  Eahnweiler  v.  Phenix  Ins.  Co.,  67 
Fed.  489,  14  C.  C.  A.  485  (reversing  57  Fed.  564),  Harrison  v.  German- 
American  etc.  Ins.  Co.,  67  Fed.  582,  and  Randall  v.  American  Fire  Ins. 
Co.,  10  Mont.  353,  24  Am.  St.  Rep.  59,  25  Pac.  957,  all  construing  and 
sustaining  provisions  for  arbitration;  dissenting  opinion  in  Western 
Assur.  Co.  v.  Decker,  98  Fed.  383,  39  C.  C.  A.  383,  majority  holding 
where  insurance  policy  provides  that  in  case  of  dispute  over  loss  matter 
shall  be  submitted  to  appraisers  appointed  by  parties,  insured  dis- 
charged his  duty  when  he  appointed  an  appraiser,  and  upon  failure  of 
appraisement  he  may  resort  to  court. 

Following  are  held  valid:  Herndon  v.  Aetna  Ins.  Co.,  107  N.  C.  185, 
12  S.  E.  127,  agreement  for  appraisal  to  be  conclusive  as  to  amount  of 
loss,  but  not  to  constitute  admission  of  validity  of  policy ;  Hickerson  v. 
German- American  Ins.  Co.,  96  Tenn.  196,  32  L.  R.  A.  174,  33  S.  W.  1041, 
demanding  appraisement  estops  insurer  from  denying  liability;  Chap- 
man v.  Rockford  Ins.  Co.,  89  Wis.  578,  28  L.  R.  A.  407,  62  N.  W.  424, 
•arbitration  clause  providing  for  delay  in  payment  until  certain  time 
after  appraiser's  award;  dissenting  opinion  in  Columbus  etc.  Ry.  Co. 
v.  Burke,  54  Ohio  St.  131,  32  L  E.  A  836,  43  N.  E.  288,  majority  hold- 
ing decision  of  arbiters  cannot  support  action  on  undertaking  on  in- 
junction. 

Following  held  invalid:  Baltimore  etc.  R.  R.  Co.  v.  Stankard,  56 
Ohio  St.  233,  60  Am.  St.  Rep.  748,  46  N.  E.  579,  rule  of  relief  depart- 
ment of  railroad,  that  advisory  committee's  decision  be  final  and 
conclusive;  Fox  v.  Masons'  Fraternal  Ace.  Assn.,  96  Wis.  395,  71  N.  W. 
365,  provision  requiring  determination  of  all  questions  by  arbitration 
and  ousting  court's  jurisdiction. 

Distinguished  in  Asphalt  Refining  Co.  v.  Trinidad  Lake  Petroleum 
Co.,  222  Fed.  1010,  provision  in  London  charter-party  that  disputes 
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shall  be  settled  in  London  by  arbitration  is  void  in  Federal  courts; 
Winchester  v.  North  British  etc.  Ins.  Co.,  160  Cal.  9,  35  L.  R.  A.  (N.  S.) 
404, 116  Pae.  66,  insurer  held  to  have  waived  arbitration  by  failure  to 
demand  it  within  required  time;  Fontano  v.  Robbins,  18  App.  D.  C. 
415,  holding  provision  for  arbitration  in  binding  contract  not  condition 
precedent  to  recovery  where  contract  did  not  expressly  so  provide; 
Liverpool  &  London  &  Globe  Ins.  Co.  v.  Hall,  1  Kan.  App.  21,  41  Pac. 
66,  disagreement  and  failure  to  comply  with  demand  for  appraisement 
most  be  pleaded  and  proved  as  matter  of  defense;  Dunton  v.  West- 
chester Fire  Ins.  Co.,  104  Me.  376,  20  L.  R.  A.  (N.  S.)  1058,  71  Atl. 
1039,  provision  for  arbitration  in  insurance  policy  held  not  to  require 
submission  of  questions  as  to  title  of  property  insured;  Henry  Smith 
&  Sons  v.  Jewell,  104  Md.  283,  65  Atl.  9,  where  building  contractor 
abandoned  contract,  owner  may  complete  work  without  procuring  archi- 
tect's certificate;  Second  Society  etc.  v.  Royal  Ins.  Co.,  221  Mass.  526, 
109  N.  E.  388,  reference  and  not  award  held  to  be  condition  precedent 
to  action  at  law;  Reed  v.  Firemen's  Ins.  Co.,  81  N.  J.  L.  530,  35  L.  R.  A. 
(K.  8.)  343,  80' Atl.  465,  provision  for  appraisal  in  fire  policy  held  not 
binding  on  mortgagee ;  Royal  Ins.  Co.  v.  Ries,  80  Ohio  St.  283,  88  N.  £. 
640,  fire  policy  held  to  provide  simply  for  appraisement,  which  is  not 
subject  to  strict  rules  governing  arbitration  and  award;  Anderson  v. 
Odd  Fellows'  Hall,  86  N.  J.  L.  273,  90  Atl.  1008,  covenant  to  pay  and 
covenant  to  arbitrate  held  distinct  and  collateral ;  McGavock  v.  Virginia 
etc.  Chemical  Co.,  114  Tenn.  325,  86  S.  W.  382,  quarrying  lease  pro- 
viding for  cancellation  on  exhaustion  of  certain  kind  of  rock  and  for 
submission  of  question  of  quality  of  rock  to  certain  person  does  not 
give  right  to  lessee  to  cancel  for  inferiority  before  inferiority  determined 
by  referees;  Prader  v.  National  Masonic  Ace.  Assn.,  95  Iowa,  161,  63 
N.  W.  605,  where  condition  operated  to  deprive  courts  of  all  control; 
dissenting  opinion  in  Jones  v.  Enoree  Power  Co.,  92  S.  C.  273,  274, 
Ann.  Cas.  1914B,  293,  75  S.  £.  456,  majority  treating  provision  for 
arbitration  as  condition  precedent. 

Arbitration  agreements.    Note,  47  L.  R.  A.  (N.  S.)  385,  388,  390* 

Proof  showing  Insured's  refusal  to  submit  to  agreed  appraisement,  ac- 
tion on  policy  held  not  maintainable. 

Approved  in  Fisher  v.  Merchants'  Ins.  Co.,  95  Me.  490, 85  Am.  St.  Rep. 
428,  50  Atl.  284,  Carp  v.  .Queen  Ins.  Co.,  104  Mo.  App.  517,  79  S.  W. 
759,  and  Providence  etc.  Ins.  Co.  v.  Board  of  Education,  49  W.  Va. 
376,  38  S.  E.  686,  all  following  rule;  Bush  v.  Jones,  144  Fed.  945,  6 
LS.A.  (N.  S.)  774,  75  C.  C.  A.  582,  denying  recovery  of  final  pay- 
ment on  building  contract  requiring  payments  only  on  architect's  cer- 
tificates where  certificate  not  produced;  New  Telephone  Co.  v.  Foley, 
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28  Ind.  App.  419,  63  N.  E.  57,  holding  where  plaintiff  had  contracted 
to  repair  street  and  amount  due  should  be  ascertained  by  certain  person, 
plaintiff  must  show  performance  by  person' named ;  Vining  v.  Franklin 
Fire  Ins.  Co.,  89  Mo.  App.  324,  holding  denial  of  liability  on  insurance 
policy  is  waiver  of  adjustment  and  appraisement;  Phoenix  Ins.  Co.  v. 
Carnahan,  63  Ohio  St.  271, 58  N.  E.  809,  holding,  under  policy  of  insurance 
providing  that  in  case  of  loss  disagreement  as  to  amount  shall  be  sub- 
mitted to  arbitration,  the  arbitration  is  condition  precedent  to  commen- 
cing action;  Palatine  Ins.  Co.  v.  Morton-Scott-Robertson  Co.,  108  Tenn. 
388,. 67  S.  W.  817,  holding  saving  of  salvage  goods  by  assured  will  not  jus- 
tify one  of  several  insurers  from  refusing  to  pay  policy  when  sufficient  is 
left  to  enable  insurer  to  exercise  option  to  take  pro  rata  of  salvage; 
Kahnweiler  v.  Phenix  Ins.  Co.,  67  Fed.  486,  14  C.  C.  A.  485,  and  Philip 
Schneider  B.  Co.  v.  American  Ice  etc.  Co.,  77  Fed.  145,  23  C.  C.  A.  89, 
defendant  relying  thereon  must  set  out  specifically  condition  and 
breach;  Langan  v.  Aetna  Ins.  Co.,  96  Fed.  708,  company's  participation 
in  appraisal  is  not  election  to  pay  in  money,  precluding  exercising 
option  to  repair  or  build;  Zalesky  v.  Home  Ins.  Co.,  102  Iowa,  620,  71 
N.  W.  568,  and  McNees  v.  Southern  Ins.  Co.,  69  Mo.  App.  236,  arbitra- 
tion is  condition  precedent  to  action  on  policy;  dissenting  opinion  in 
Western  Assur.  Co.  v.  Decker,  98  Fed.  385,  386,  39  C.  C.  A.  383, 
majority  holding,  under  policy  of  insurance  providing  that  dispute 
shall  be  submitted  to  arbitrators,  after  their  failure  to  agree,  parties 
were  not  compelled  to  select  other  appraisers,  but  might  resort  to  court. 
Distinguished  in  Spring  Garden  Ins.  Co.  v.  Amusement  Syndicate 
Co.,  178  Fed.  524, 102  C.  C.  A.  29,  action  may  be  brought  on  insurance 
policy  where  arbitration  failed  through  inability  of  appraisers  to  agree 
on  umpire;  Connecticut  Fire  Ins.  Co.  v.  Cohen,  97  Md.  304,  55  Atl.  678, 
holding  under  policy  of  insurance  which  provided  that  in  case  of  loss 
disagreement  as  to  amount  should  be  submitted  to  arbitrators,  failure 
of  arbitrators  to  agree  would  not  prevent  suit  for  loss;  Ghainless  Cycle 
etc.  Co.  v.  Security  Ins.  Co.,  169  N.  Y.  311,  62  N.  E.  394,  holding  where 
insurer  knows  insured  desires  appraisal  before  property  is  further  in- 
jured, insurer  cannot  postpone  appraisal  until  property  is  sold;  Amer- 
ican Ins.  Co.  v.  Rodenhouse,  36  Okl.  217,  128  Pac.  505,  appraisal  held 
not  "required"  within  meaning  of  policy  unless  some  request  or  demand 
was  made;  Hamilton  v.  Home  Ins.  Co.,  137  U.  S.  385,  34  L.  Ed.  713, 
11  Sup.  Ct.  138,  when  contract  does  not  make  arbitration  condition 
precedent  to  suit,  agreement  therefor  is  collateral  and  not  pleadable 
in  bar;  Smith  v.  Preferred  Masonic  Mut.  Ace.  Ins.  Co.,  51  Fed.  522, 
under  clause  for  submission  to  arbitration  if  association  require  it 
submission  is  not  condition  precedent;  Hudmon  v.  Cuyas,  57  Fed.  358, 
6  C.  C.  A.  381,  plea  failing  to  allege  that  arbitration  was  condition 


161    HAMILTON  v.  LIVERPOOL  ETC.  INS.  CO.    136  U.  S.  242-256 

precedent  is  demurrable;  Connecticut  Fire  Ins.  Co.  v.  Hamilton,  59  Fed. 
263,  264,  270,  8  C.  C.  A.  114  (affirming  46  Fed.  .45),  joint  demand  for 
joint  appraisal  by  several  companies  is  not  within  terms  of  policy,  and 
is  waiver;  Harrison  v.  Hartford  Fire  Ins.  Co.,  59  Fed.  734,  and  Harri- 
son v.  German-American  Fire  etc.  Co.,  67  Fed.  584,  585,  589,  attempted 
arbitration  waived  right  to  insist  on  arbitration  provided  by  policy; 
Mutual  Fire  Ins.  Co.  v.  Alvord,  61  Fed.  755,  9  C.  C.  A.  623,  where 
arbitration  is  not  expressly  made  condition  precedent  insured  may 
sue  irrespective  thereof;  Summerfield  v.  North  British  etc.  Ins.  Co.,  62 
Fed.  259,  on  company's  refusal  to  submit  to  appraisement  without 
imposing  conditions  not  specified  in  policy,  insured  may  sue;  Man- 
chester Fire  Assur.  Co.  v.  Koerner,  13  Ind.  App.  378,  55  Am.  St.  Rep. 
235,  40  N.  E.  1111,  provision  for  arbitration  before  action  is  by  insurer's 
adjustment  of  loss  on  arbitrator's  failure  to  agree;  Milwaukee  Mechan- 
ics' Ins.  Co.  v.  Stewart,  13  Ind.  App.  645,  42  N.  E.  292,  company's 
refusal  to  pay  loss  constituted  waiver  of  condition;  Baillie  v.  Western 
Assur.  Co.,  49  La.  Ann.  661,  21  South.  737,  insurer's  denial  of  liability 
deprives  him  of  right  to  sustain  plea  of  want  of  appraisement;  National 
Home  Building  etc.  Assn.  v.  Dwelling-House  Ins.  Co.,  106  Mich.  239, 
64  N.  W.  22,  appraisal  is  condition  precedent  only  when  demanded, 
eight  months'  delay  is  waiver;  Randall  v.  American  Fire  Ins.  Co.,  10 
Mont.  357,  365,  24  Am.  St,  Rep.  62,  66,  25  Pac.  958,  959,  insured,  after 
rejection  of  proofs  of  loss,  without  demand  for  appraisal  by  insurer, 
may  sue  without  showing  his  offer  -  for  appraisal ;  Cole  Mfg.  Co.  v. 
Collier,  91  Tenn.  530,  SO  Am.  St  Rep.  900,  19  S.  W.  673,  breach  of 
building  contract  agreement  to  submit  to  arbitration  cannot  be  pleaded 
to  bar  action  on  principal  contract  where  submission  not  expressly 
•  made  condition  precedent. 

Revocability  of  agreement  to  submit  to  arbitration.  Note,  Ann. 
Caa.  1914B,  300. 

Submission  to  arbitration  as  condition  precedent  to  suit  on  insur- 
ance contract  containing  stipulation  for  arbitration.  Note,  8 
Ann.  Oas.  172,  175. 

Arbitration  as  condition  precedent  to  action  on  policy.  Note,  15 
h.  R.  A.  (N.  S.)  1065,  1071. 

Miscellaneous.  Cited  in  McNicholas  v.  Prudential  Ins.  Co.,  196 
Mass.  570,  82  N.  £.  693,  erroneous  as  to  validity  of  payments 
not  entered  in  premium  receipt-book;  Connecticut  Fire  Ins.  Co.  v. 
Hamilton,  59  Fed.  262,  268,  8  C.  C.  A.  114,  referring  to  principal  case 
for  facts. 

XV— 11 


136  U.  S.  257-268       NOTES  ON  U.  S.  REPORTS.  162 

136  U.  8.  267-268,  34  L.  Ed.  514,  10  Sap.  Ct  1034,  IN  BS  PATJiTBTSR 

"Cash"  means  eitlier  coin,  legal  tender,  bank  bills  or  cnecks,  but  not  a 
promise  to  pay  in  future. 

Approved  in  United  States  v.  Hocking  Valley  Ry.  Co.,  194  Fed.  243, 
acceptance  by  railroad  company  of  notes  in  payment  of  freight  charges 
is  violation  of  Interstate  Commerce  Act;  Dnnlap  v.  Whitmer,  133  La. 
330,  Ann.  Gas.  19150,  990,  62  South.  943,  sheriff  in  execution  sale  held 
not  authorized  to  accept  bank  draft;  Chick  v.  Robinson,  95  Fed.  624, 
37  C.  C.  A.  205,  check  given  by  special  partner  constitutes  cash  con- 
tribution within  Michigan  limited  partnership  statute;  Norton  v. 
Nevills,  174  Mass.  245,  54  N.  E.  538,  special  agent,  authorized  to  sell 
stock  for  cash  has  no  authority  to  sell  for  credit. 

By  Revised  Statutes,  section  731,  New  Yorker  seeking  to  Induce  un- 
lawful act  by  Connecticut  postmaster  is  triable  in  Ckmnectlcut. 

Approved  in  Hyde  v.  United  States,  225  U.  S.  361,  362,  Ann.  Gas. 
1914A,  614,  56  L.  Ed.  1124,  32  Sup.  Ct.  793  (affirming  35  App.  D.  C. 
477),  mailing  papers  to  General  Land  Office  in  furtherance  of  unlawful 
conspiracy  held  offense  in  District  of  Columbia;  Price  v.  Henkel,  216 
U.  S.  493,  54  L.  Ed.  586,  30  Sup.  Ct.  257,  and  Haas  v.  Henkel,  216  U.  S. 
473,  475,  476,  54  L.  Ed.  575,  576,  30  Sup.  Ct.  249,  both  holding  crime 
of 'conspiracy  to  bribe  employee  to  give  advance  information  of  official 
crop  reports  triable  in  District  of  Columbia;  Armour  Packing  Co.  v. 
United  States,  209  U.  S.  76,  52  L.  Ed.  692,  28  Sup.  Ct.  428  (affirming 
153  Fed.  8,  14  L.  R.  A.  (N.  S.)  400,  82  C.  C.  A.  135),  offense  of  accept- 
ing rebates  is  triable  in  any  district  through  which  transportation  is 
conducted;  United  States  v.  Thayer,  209  U.  S.  44,  52  L.  Ed.  675,  28 
Sup.  Ct.  426,  letter  addressed  to  employee  in  postoffice  building  held 
to  be  solicitation  in  that  building;  Burton  v.  United  States,  202  U.  S.' 
387,  389,  50  L.  Ed.  1073,  1074,  26  Sup.  Ct.  688,  absence  of  accused  from 
Missouri  where  acceptance  by  St.  Louis  corporation  of  offer  to  render 
services  in  consideration  of  compensation  forbidden  by  Rev.  Stats., 
§  1782,  was  mailed,  does  not  deprive  Missouri  Federal  court  of  jurisdic- 
tion ;  Hyde  v.  Shine,  199  U.  S.  76,  50  L.  Ed.  94,  25  Sup.  Ct.  760,  uphold- 
ing jurisdiction  of  District  of  Columbia  Supreme  Court  over  conspiracy 
entered  into  in  Washington  though  offense  also  triable  in  California; 
Benson  v.  Henkel,  198  U.  S.  15,  49  L.  Ed.  924,  25  Sup.  Ct.  569,  crime 
of  bribing  officer,  when  begun  by  mailing  letter  containing  money  in 
one  Federal  district  which  is  received  in  another  district,  is  triable  in 
latter ;  United  States  v.  Linton,  223  Fed.  679,  conspiracy  to  violate 
White  Slave  Act  is  triable  in  district  where  overt  act  is  committed; 
State  v.  Adams  Express  Co.,  219  Fed.  800,  135  C.  C.  A.  464,  soliciting 
orders  for  liquor  by  letters  addressed  to  persons  in  state  which  for- 
bids such  solicitation  held  illegal;  United  States  v.  Campbell,  179  Fed. 
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763,  persons  accused  of  conspiring  to  violate  "bucket-shop"  law  may 
be  prosecuted  in  District  of  Columbia  for  overt  acts  committed  there, 
though  company  formed  elsewhere;  Robinson  v.  United  States,  172 
Fed.  108,  96  C.  C.  A.  307,  conspiracy  to  use  mails  to  defraud  may  be 
prosecuted  in  district  where  overt  act  is  committed;  Arnold  v.  Weil, 
157  Fed.  431,  conspiracy  may  be  prosecuted  in  district  where  overt  act 
was  committed  through  it  was  formed  in  another  district;  Stewart  v. 
United  States,  119  Fed.  93,  55  C.  C.  A.  641,  holding  where  prisoner  is 
arrested  on  warrant  baaed  on  indictment  in  foreign  district  and  com- 
mitted solely  on  indictment,  court  has  authority  on  habeas  corpus  to 
examine  indictment;  Davis  v.  United  States,  104  Fed.  138,  43  C.  C.  A. 
448,  holding,  under  1  Supp.  Rev.  Stats.,  p.  687,  making  it  a  misde- 
meanor to  secure  transportation  by  means  of  false  statements  as  to 
weight,  prosecution  can  only  be  had  in  district  where  illegal  rate  was 
secured;  Golden  &  Co.  v.  Justice's  Court,  23  Cal.  App.  800,  140  Pac. 
59,  crime  of  soliciting  order  for  liquor  in  no  license  territory  held 
triable  in  town  where  letter  was  delivered;  Hayner  v.  State,  83  Ohio 
St.  191,  93  N.  E.  902,  soliciting  order  for  liquor  by  mail  held  to  be 
crime  in  county  to  which  letter  is  addressed;  Horner  v.  United  States, 
143  U.  S.  212,  214,  36  L.  Ed.  129,  130,  12  Sup.  Ct.  409,  410  (affirming 
44  Fed.  679),  indictment  for  causing  delivery  of  lottery  circular  is 
triable  in  district  of  delivery,  not  of  mailing;  Dealy  v.  United  States, 
152  U.  S.  546,  38  L.  Ed.  548,  14  Sup.  Ct.  683,  where  illegal  conspiracy 
•  is  entered  into  within  jurisdiction  of  court  crime  is  complete  irre- 
spective of  where  overt  act  occurs;  United  States  v.  Benson,  70  Fed. 
597,  17  C.  C.  A.  293,  and  James  Clark  Distilling  Co.  v.  Western  Mary- 
land Ry.  Co.,  219  Fed.  338,  both  arguendo. 

Distinguished  in  R.  M.  Rose  Co.  v.  State,  133  Ga.  364,  65  S.  E.  774 
(reversing  4  Ga.  App.  599,  600,  62  S.  E.  122,  123),  soliciting  orders  for 
liquor  through  mails  held  not  violation  of  prohibitory  laws  of  State  to 
which  letters  were  sent;  United  States  v.  Fowkes,  53  Fed.  17,  3  C.  C.  A. 
394,  offense  of  signing  of  "line  voucher"  by  freight  claim  agent,  in  third 
circuit,  relating  to  payment  for  freight  in  eighth,  is  triable  only  in 
former;  United  States  v.  Conrad,  59  Fed.  464,  indictment  for  mailing 
lottery  circulars  can  be  tried  only  in  district  where  same  were  mailed; 
dissenting  opinion  in  Hyde  v.  United  States,  225  U.  S.  390,  Ann.  Oaa. 
1914A,  614,  56  L.  Ed.  1135,  32  Sup.  Ct.  793,  majority  holding  that  mail- 
ing of  papers  to  General  Land  Office  in  furtherance  of  unlawful  con- 
spiracy was  offense  in  District  of  Columbia. 

Right  of  accused  in  Federal  courts  as  to  place  of  trial.    Note,  17 
Ann.  Oaa.  1117. 

Miscellaneous.  Cited  in  Ball  v.  United  States,  140  U.  S.  135,  35 
L  Ed.  384,  11  Sup.  Ct.  767,  and  Harkrader  v.  Wadley,  172  U.  S.  162, 
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43  L.  Ed.  404,  19  Sup.  Gt.  124,  without  application;  In  re  Terrell,  51 
Fed.  214,  prisoner  held  in  one  district  on  indictment  in  another,  may 
be  released  on  habeas  corpus,  if  indictment  is  quashable. 

136  U.  8.  268-286,  34  L.  Ed.  349,  10  Bap.  Ct  *99v  CHICAGO  ST.  EQUIP- 
MENT CO.  y.  MERCHANTS'  BANK. 

Notes  secured  on  freight  cars,  title  to  which  to  pass  on  payment,  im- 
port sale  with  chattel  mortgage. 

Approved  in  Corbett  v.  Riddle,  209  Fed.  815,  126  C.  C.  A.  535,  con- 
tract held  to  be  conditional  sale  though  it  was  called  a  lease;  Misha- 
waka  Woolen  Mfg.  Co.  v.  Westveer,  191  Fed.  467,  468,  469,  470,  112 
C.  C.  A.  109,  contract  for  sale  of  merchandise,  retaining  title  until 
payment,  held  sale  absolute  and  ineffective  against  subsequent  bona 
fide  mortgagee;  Tompkins  v.  Monticello  Cotton  Oil  Co.,  137  Fed.  630, 
contract  for  purchase  of  machinery  providing  title  to  remain  in  seller 
till  payment  of  notes  and  entitling  seller  to  take  possession  and  sell 
on  nonpayment  is  equitable  mortgage  and  not  conditional  sale ;  O'Rourke 
v.  Wahl,  109  Fed.  277,  48  C.  C.  A.  360,  holding  where  note  and  trust 
deed  securing  it  were  signed  and  delivered  to  trustee  to  be  held  until 
acknowledged  by  debtors,  a  transfer  thereof  by  trustee  to  innocent  pur- 
chaser in  violation  of  instructions  would  be  valid;  Barber  Asphalt 
Pav.  Co.  v.  St.  Louis  Cypress  Co.,  121  La.  160,  46  South.  196,  denying 
validity  to  sale  by  which  vendee  is  bound  to  pay  price  while  vendor 
retains  title;  Atkinson  v.  Japink,  186  Mich.  338,  152  N.  W.  1080,  where 
automobile  was  sold  for  part  cash,  reservation  of  title  to  secure  re- 
mainder held  to  be  for  security  only;  McFadden  v.  Thorpe  Elevator 
Co.,  18  N.  D.  99,  118  N.  W.  244,  former  owner  by  taking  chattel  mort- 
gage from  tenant  did  not  waive  provision  in  contract  reserving  title 
to  crops;  Exposition  Arcade  Corp.  v.  Lit  Bros.,  113  Va.  576,  Ann.  Gas. 
1913D,  335,  75  S.  E.  118,  buyer  in  possession  of  goods  under  condi- 
tional sale  must  bear  risk  of  loss  by  fire;  In  re  Legg,  96  Fed.  328,  con- 
ditional  sale  is  treated  in  Connecticut  as  absolute  sale;  Osborne  v. 
Connor,  4  Kan.  App.  614,  46  Pac.  328,  notes  evidence  absolute  sale  with 
retention  of  possession  as  security;  Choate  v.  Stevens,  116  Mich.  30, 
43  L.  R.  A.  280,  74  N.  W.  290,  following  Central  Trust  Co.  v.  Marietta 
etc.  Ry.,  48  Fed.  873,  1  C.  C.  A.  140,  and  Allen's  Ex'x  v.  Virginia 
Trust  Co.,  116  Va.  323,  82  S.  E.  106,  both  arguendo. 

Distinguished  in  Bierce  v.  Hutchins,  205  U.  S.  348,  51  L.  Ed.  884,  27 
Sup.  Ct.  524,  contract  for  sale  of  railway  material  reserving  title  until 
payment,  held  conditional  sale;  Southern  Hardware  etc.  Co.  v.  Clark, 
201  Fed.  5,  119  C.  C.  A.  339,  sale  of  automobile,  reserving  title  until 
payment  of  price,  held  conditional;  Bunday  v.  Columbus  Machine  Co., 
143  Mich.  13,  106  N.  W.  398,  under  contract  for  sale  of  goods  provid- 
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ing  for  delivery  and  payment  of  price  in  installments,  and  retention 
of  title  till  full  payment,  title  not  transferred. to  buyer. 

Note  reciting  it  one  of  series  in  payment  for  cars,  conditionally  sold, 
an  to  be  due  on  one  default^  is  negotiable. 

Approved  in  Peninsula  Bank  v.  Wolcott,  232  Fed.  71,  bona  fide 
holder  of  notes  secured  by  deed  of  trust  takes  deed  from  defenses; 
Security  Trust  Co.  v.  Des  Moines  County,  198  Fed.  334,  not  held  nego- 
tiable though  payable  "in  New  York  or  Chicago  exchange*';  Frost  v. 
Fisher,  13  Colo.  App.  336,  58  Pac.  877,  holding  under  deed  of  trust 
securing  negotiable  note  provided  if  taxes  and  insurance  were  not  paid 
they  might  be  paid  by  trustee  and  be  secured  by  same  deed  of  trust, 
the  additional  sums  were  chargeable  on  land,  but  were  not  part  of 
note  making  it  not  negotiable;  Hunter  v.  Clarke,  184  111.  162,  75  Am. 
St  Eep.  163,  56  N.  E.  299,  holding  purchaser  of  note  before  due  with- 
out notice  of  payment  not  indorsed  on  note  may  recover  full  amount; 
First  Nat.  Bank  v.  Lightner,  74  Kan.  740,  118  Am.  St.  Rep.  353,  11 
Ann.  Oas.  596,  8  L.  B.  A.  (N.  8.)  231,  88  Pac.  60,  written  order  direct- 
ing payment  "on  account  of  contract"  held  not  charge  on  particular 
fund,  and  negotiable;  Clark  v.  Skeen,  61  Kan.  529,  78  Am.  St.  Eep. 
339,  60  Pac.  328,  holding  note,  providing  in  case  of  default,  in  payment 
of  interest  whole  amount  shall  become  due  and  draw  greater  rate  of 
interest  is  negotiable ;  Leader  v.  Plante,  95  Me.  342,  50  Atl.  55,  holding 
note  payable  "within  one  year  after  date"  is  payable  in  one  year 
after  its  date  with  option  to  pay  it  before  maturity ;  In  re  Legg,  96  Fed. 
327,  conditional  sale  providing  for  delivery  in  another  State  is  gov- 
erned by  laws  of  latter;  Wilton  v.  Campbell,  110  Mich.  585,  35  L.  R.  A. 
546,  68  N.  W.  279,  provision  that  note  be  due  at  holder's  option  on  de- 
fault in  interest  does  not  affect  negotiability. 

Distinguished  in  Fleming  v.  Sherwood,  24  N.  D.  148,  43  L.  R.  A. 
(N.  S.)  945,  139  N.  W.  102,  note  showing  on  its  face  that  it  was  given 
for  conditional  sale  held  not  negotiable. 

Negotiability  of  note  containing  clause  retaining  title  to  property 
for  which  note  is  given  until  note  is  paid,  etc.  Note,  14  Ann. 
Cas.  1129. 

Effect  of  reservation  of  title  to  property  on  negotiability  of  pur- 
chase money  note.    Note,  43  L.  E.  A.  277. 

Recital  in  note  as  to  security  as  affecting  negotiability.  Note,  32 
L.  R.  A.  (N.  8.)  866. 

That  note  may  be  payable  earlier  than  fixed  does  not  destroy  negotia- 
bility; e.  g.,  series  payable  on  one  default. 

Approved   in   Kobey   v.   Hoffman,   229   Fed.   489,   and   Kennedy   v. 
Broderick,  216  Fed.  139,  L.  R.  A.  1915B,  472,  132  C.  C.  A.  381,  both  hold- 
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ing  provision  that  note  might  be  matured  at  once  if  collateral  security 
depreciated  did  not  affect  negotiability;  Smith  v.  Nelson  Land  &  Cattle 
Co.,  212  Fed.  60,  128  C.  C.  A.  512,  provision  that  in  certain  event 
whole  series  of  notes  becomes  payable  does  not  affect  negotiability; 
Gillette  v.  Hodge,  170  Fed.  314,  95  C.  C.  A.  205,  provision  that  note 
becomes  due  at  option  of  holder  on  default  in  payment  of  interest 
does  not  affect  negotiability;  Washington  Co.  v.  Williams,  111  Fed. 
806,  49  C.  C.  A.  621,  holding  bonds  which  are  to  be  paid  from  special 
fund  to  be  raised  by  annual  levy  of  specified  rate  are  non-negotiable 
under  Consol.  Stats.  Neb.,  §2968;  Ex  parte  Bledsoe,  180  Ala.  589,  61 
South.  814,  provision  for  retention  of  title  and  for  payment  of  loss  if 
property  sold  was  destroyed  did  not  affect  negotiability;  Commercial 
Nat.  Bank  v.  Consumers'  Brewing  Co.,  16  App.  D.  C.  198,  199,  202, 
provisions  that  maker  may  pay  note  before  maturity,  or  for  collateral 
security,  do  not  affect  negotiability;  Bowie  v.  Hume,  13  App.  D.  C.  311, 
fact  that  note  may  be  paid  before  maturity  at  option  of  makers  does 
not  affect  negotiability;  Taylor  v.  American  Nat.  Bank,  63  Fla.  653, 
Ann.  Oas.  1914A,  309,  57  South.  685,  provision  in  mortgage  securing 
note  that  entire  amount  shall  become  due  on  default  in  payment  of  in- 
terest does  not  affect  negotiability;  Judy  v.  Warne,  54  Ind.  App.  88, 
102  N.  E.  388,  recital  in  note  that  it  is  secured  by  mortgage  does  not 
charge  holder  with  notice  that  mortgage  has  been  paid;  Gilpin  v.  Peo- 
ple's Bank,  45  Ind.  App.  56,  90  N.  E.  93,  recitals  of  conditional  sale 
of  property  for  which  note  is  given  do  not  affect  negotiability;  Des 
Moines  Sav.  Bank  v.  Arthur,  163  Iowa,  215,  Ann.  Cas.  1916C,  498,  143 
N.  W.  560,  provision  in  mortgage  that  debt  may  be  declared  due  for 
default  does  not  affect  negotiability  of  note  secured  thereby;  State 
Bank  v.  Bilstad,  162  Iowa,  436,  49  L.  R.  A.  (N.  S.)  132,  136  N.  W.  206, 
provision  in  note  for  extension  if  crop  fell  below  certain  standard  did 
not  affect  negotiability;  National  Bank  of  Newbury  v.  Wentworth,  218 
Mass.  33,  105  N.  E.  627,  recital  in  note,  "value  received  as  per  con- 
tract,' '  does  not  affect  negotiability;  City  Nat.  Bank  v.  Goodloe- 
McClelland  Com.  Co.,  93  Mo.  App.  137,  holding  words,  "The  makers 
and  indorsers  agree  to  all  extensions  and  partial  payments  before  or 
after  maturity  without  prejudice  to  the  holder,"  do  not  destroy 
negotiability;  Mackintosh  v.  Gibbs,  81  N.  J.  L.  581,  Ann.  Oas.  1912D, 
163,  80  Atl.  556,  provision  that  note  shall  become  due  on  default  in 
payment  of  interest  does  not  affect  negotiability;  Citizens'  Savings 
Bank  v.  Landis,  37  Okl.  535,  132  Pac.  1103,  provision  in  note  for  fixed 
additional  rate  of  interest  after  maturity  does  not  affect  its  negotiabil- 
ity; Farmers'  Nat.  Bank  v.  McCall,  25  Okl.  603,  604,  26  L.  R.  A. 
(N.  S.)  217,  106  Pac.  867,  provision  for  attorney's  fee  in  mortgage  does 
not  affect  negotiability  of  note  secured  thereby;  Page  v.  Ford,  65  Or. 
469,  Ann.  Cas.  1915A,  1048,  45  L.  R.  A.  (N.  S.)  247,  131  Pac.  1020. 
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provision  in  mortgage  for  payment  of  taxes  does  not  affect  negotiabil- 
ity of  note  secured  thereby ;  First  Nat.  Bank  v.  Badham,  86  S.  C.  207, 
1S8  Am.  St.  Rep.  1043,  68  S.  E.  548,  statement  of  consideration  in  note 
held  not  to  affect  negotiability ;  Russell  v.  Wright,  23  S.  D.  347.  121 
N.  W.  846,  upholding  provision  in  mortgage  that  principal  shall  fall 
due  upon  default  in  interest ;  Frost  v.  Fisher,  13  Colo.  App.  322,  58 
Pac.  877,  reaffirming  rule;  American  Nat.  Bank  v.  American  Wood 
Paper  Co.,  19  R.  I.  154,  61  Am.  St.  Rep.  749,  29  L.  R.  A.  104,  32  Atl. 
305,  corporation's  coupon  bond  due  in  ten  years,  reserving  right  to 
pay  after  five,  is  negotiable  security. 

Following  held  not  to  affect  negotiability:  De  Hass  v.  Roberts,  59 
Fed.  855,  note  reciting  security,  to  be  governed  by  Kansas  laws,  and 
bearing  compound  interest;  Dprsey  v.  Wolff,  142  111.  593,  34  Am.  St. 
Rep.  100,  18  L.  R.  A.  429,  32  N.  E.  496,  provision  for  specified  attor- 
ney's fee;  Rice  v.  Rankans,  101  Mich.  386,  59  N.  W.  661,  Wilson  v. 
Campbell,  110  Mich.  586,  35  L.  R.  A.  547,  68  N.  W.  280,  and  Phelps  v. 
Sargent,  69  Minn.  121,  71  N.  W.  928,  provision  that  note  became  due 
at  option  of  holder  on  default  in  interest;  Hollinshead  v.  Stuart,  8 
N.  D.  39,  43  L.  R.  A.  661,  77  N.  W.  90,  and  Merrill  v.  Hurley,  6  S.  D. 
600,  55  Am.  St.  Rep.  864,  62  N.  W.  960,  provisions  for  higher  interest 
after  maturity,  and  that  note  may  become  due  on  default. 

Distinguished  in  Commercial  Nat.  Bank  v.  Consumers'  Brewing  Co., 
16  App.  D.  C.  205,  provision  giving  third  persons  right  to  demand  addi- 
tions to  collateral  held  to  impair  negotiability;  Joseph  v.  Catron,  13 
N*.  M.  218,  1  L.  R.  A.  (N.  S.)  1120,  81  Pac.  444,  note  payable  on  con- 
firmation of  certain  land  grant  by  Congress  held  not  negotiable;  Hodge 
v.  Wallace,  129  Wis.  92,  116  Am.  St.  Rep.  938,  108  N.  W.  214,  where 
note  provides  that  delinquency  in  payment  of  interest  shall  cause  it 
immediately  to  fall  due,  one  taking  it  after  delinquency  is  not  holder 
in  due  course;  Specht  v.  Beindorf,  56  Neb.  554,  42  L.  R.  A.  431,  76 
N.  W.  1060,  note  payable  ''six  months  after  date  if  elected  county 
commissioner"  is  not  negotiable. 

Agreements  and  conditions  destroying  the  negotiability  of  a  writ- 
ing otherwise  negotiable.    Note,  125  Am.  St.  Rep.  194. 

What  is  negotiable  note.    Note,  Ann.  Gas.  1912D,  7,  9,  10. 

Failure  to  pay  periodical  installment  of  interest  on  negotiable  in- 
strument as  making  instrument  overdue.  Note,  Ann.  Cas.  1912C, 
306. 

Bills  and  notes — Provision  accelerating  maturity  as  affecting 
negotiability.    Note,  35  L.  R.  A.  (N.  S.)  391. 

Negotiability  of  note  or  bill  of  exchange.    Note,  4  E.  R.  0.  193. 

Miscellaneous.    Cited  in  dissenting  opinion  in  American  Press  Assn. 
v.  Daily  Story  Pub.  Co.,  120  Fed.  771,  66  L.  R.  A.  444,  57  C.  C.  A.  70, 
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majority    holding    owner    copyrighted   production    does    not   lose   the 
property  therein  by  licensee  omitting  usual  copyright  notice. 

136  U.  8.  287-300,  34  L.  Bd.  406,  10  Sop.  Cfc  1019,  THOMPSON  T.  PHENTX 
INS.  OO. 

Receiver's  unauthorized  payment  necessary  to  preserve  property,  e.  g., 
insurance,  will  be  allowed. 

Approved  in  Tinsley  v.  Etowah  Power  Co.,  197  Fed.  609,  upholding 
purchase  of  right  of  flowage  by  receiver  for  corporation,  without  his 
previously  obtaining  authority  from  court;  Rochat  v.  Gee,  137  Cal.  500, 
70  Pac.  479,  holding  receiver  was  properly  credited  with  money  paid 
to  satisfy  creditors  of  partnership  which  was  necessary  in  order  to 
enable  him  to  complete  contract  made  by  partnership;  In  re  Hamilton, 
102  Fed.  686,  holding  where  policy  of  insurance  was  pledged  to  bank 
as  security  for  debt  and  subsequently  insured  became  insolvent  and 
policy  was  assigned  to  receiver,  with  ^consent  of  insurer,  the  receiver 
was  entitled  to  insurance  as  against  bank  when  bank  receiver  was  en- 
titled to  insurance  as  against  bank  when  bank  receives  premiums  paid 
by  it;  Teutonia  Bank  etc.  Co.  v.  Security  B.  Co.,  137  La.  1058,  69 
South.  837,  receiver  of  brewing  company  may  incur  debts  necessary  to 
operation  of  brewery;  Pullis  v.  Pullis  Bros.  Iron  Co.,  90  Mo.  App.  252, 
holding  receiver  may  be  reimbursed  for  reasonable  outlay  in  taking 
care  of  property;  Weller  Mfg.  Co.  v.  Eaton,  81  Mo.  App.  663,  holding 
judgment  may  be  attacked  collaterally  by  showing  party  was  dead 
when  it  was  rendered;  Richardson  v.  Tyson,  110  Wis.  583,  586,  86 
N.  W.  253,  254,  holding  where  guardian  ad  litem  who  is  an  attorney 
employs  counsel  to  assist  him,  he  should  be  allowed  reasonable  com- 
pensation; Cake  v.  Mohun,  164  U.  S.  316,  41  L.  Ed.  450,  17  Sup.  Ct. 
101,  receiver  authorized  by  court  had  power  to  carry  on  hotel  business; 
Perry-Mason  Shoe  Co.  v.  Sykes,  72  Miss.  404,  28  L.  R.  A.  281,  17 
South.  175,  attorney's  fees  paid  by  receiver  in  successfully  defending 
assignment  may  be  allowed;  Hamacker  v.  Commercial  Bank,  95  Wis. 
362,  70  N.  W.  295,  receiver  paying  valid  tax  without  leave  obtained 
should  be  allowed  credit  therefor. 

Distinguished  in  Buell  v.  Kanawha  Lumber  Corp.,  201  Fed.  768, 
denying  counsel  fees  where  receivership  was  not  for  benefit  of  credi- 
tors; Wildberger  v.  Hartford  Fire  Ins.  Co.,  72  Miss.  341,  48  Am.  St. 
Rep.  559,  28  L.  R.  A.  220,  17  South.  282,  policy  on  goods,  issued  by 
agent  of  insurer  to  himself  as  receiver,  is  void. 

Effect  of  appointment  of  receiver  for  insured  on  fire  insurance. 
Note,  19  L.  R.  A.  (N.  S.)  644. 

Insurer  cannot  question  receiver's  power  to  make  policy  without  court's 
order,  after  receiving  premium. 
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Approved  in  Porter  v.  Sabin,  149  U.  S.  479,  37  L.  Ed.  818,  13  Sup. 
Ct.  1010,  and  Swope  v.  Villard,  61  Fed.  420,  stockholder  cannot  sue 
receiver  without  leave,  upon  cause  accruing  to  corporation  before  ap- 
pointment; Bowman  v.  Harris,  95  Fed.  918,  court  appointing  receiver 
may  reserve  jurisdiction  over  all  claims  by  or  against  him. 

Reformation  of  insurance  policy  in  favor  of  "E.,  Receiver,"  will  be 
granted  so  as  to  run  to  his  successor,  as  intended. 

Approved  in  Medical  Society  v.  Qilbreth,  208  Fed.  920,  reforming 
building  contract  where,  by  mistake  or  fraud,  consideration  was  not 
lump  sum;  Carrell  v.  McMurray,  136  Fed.  670,  reforming  deed  so  as  to 
embody  actual  agreement  with  reference  to  right  to  immediate  posses- 
sion and  rents;  Chicago  ft  A.  R.  Co.  v.  Green,  114  Fed.  677,  holding 
court  has  jurisdiction  to  reform  release  in  which  through  mistake  name 
of  party  paying  consideration  was  erroneously  stated,  and  by  inserting 
part  of  consideration,  which  fact  entered  into  settlement ;  Phoenix  Ins. 
Co.  v.  State,  76  Ark.  182,  88  S.  W.  918,  reforming  fire  policy  as  to 
name  of  insured  and  location  of  subject  matter;  Merchants'  Mut.  Fire 
Ins.  Co.  v.  Harris,  51  Colo.  105,  116  Pac.  147,  reforming  policy  issued 
to  manager  of  store  so  as  to  make  it  cover  property  of  owner;  Sykes 
v.  Life  Ins.  Co.,  148  N.  C.  21,  61  S.  E.  613,  reforming  insurance  policy 
for  mistake  of  insured  known  to  insurer;  Standard  Oil  Co.  v.  Hawkins, 
74  Fed.  397,  S3  L.  E.  A.  741,  20  C.  C.  A.  468,  equity  may  relieve  from 
apparent  election  of  remedies,  mistakenly  made;  Western  Assur.  Co. 
v.  Ward,  75  Fed.  340,  21  C.  C.  A,  378,  reforming  policy  by  inserting 
recognition  of  mortgages;  Croft  v.  Hanover  Fire  Ins.  Co.,  40  W.  Va. 
518,  52  Am,  St.  Eep.  908,  21  S.  E.  857,  incorrect  designation  of  assured 
does  not  invalidate  oral  contract  for  insurance. 

Distinguished  in  Salomon  v.  North  British  etc.  Ins.  Co.,  215  N.  Y.  223, 
109  N.  E.  123,  refusing  reformation  on  ground  that  mistake  was  not 
mutual;  Boak  v.  New  York  Life  Ins.  Co.,  226  Pa.  496,  75  Atl.  714, 
refusing  to  reform  endowment  policy  in  absence  of  evidence. 

Reformation  of  contracts.    Note,  65  Am*  St.  Eep.  482. 

Relief  from  mistake  of  law  as  to  effect  of  instrument.    Note,  28 
L.  R.  A.  (N.  S.)  809. 

Insurance  will  not  be  forfeited  for  change  of  possession,  upon  change 
of  receiver;  possession  is  that  of  court. 

Approved  in  Southern  Pants  Co.  v.  Rochester  German  Ins.  Co.,  159 
N.  C.  79,  74  S.  E.  812,  reaffirming  rule;  Atlantic  Trust  Co.  v.  Chapman, 
208  U.  S.  371, 13  Ann.  Cas.  1155,  52  L.  Ed.  533,  28  Sup.  Ct.  406,  trustee 
in  mortgage  does  not  become  personally  liable  for  expenses  of  receiver 
whose  appointment  it  procures  in  foreclosure  suit;  Durand  ft  Co.  v. 
Howard  ft  Co.,  216  Fed.  589,  L.  B.  A.  1915B,  998,  132  C.  C.  A.  589, 
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compelling  validity  of  lease  entered  into  by  receivers  to  be  litigated 
in  Federal  court;  Smith  v.  Jones  Lumber  &  Mercantile  Co.,  200  Fed. 
651,  court  may  limit  time  within  which  claims  against  fund  in  hands 
of  its  receiver  shall  be  filed;  Hamilton  v.  David  C.  Beggs  Co.,  171  Fed. 
158,  pending  litigation,  receivers  hold  for  benefit  of  those  ultimately 
entitled;  McKinnon-Young  Co.  v.  Stockton,  55  Fla.  713,  46  South.  89, 
receiver  may  sue  for  trespass  to  land  committed  while  in  hands  of 
former  receiver;  The  E.  L.  Cain,  45  Fed.  369,  tug  in  possession  of 
State  court  cannot  be  attached  under  Federal  process;  Small  v.  West- 
chester Fire  Ins.  Co.,  51  Fed.  795,  under  clause  avoiding,  if  title  or 
possession  is  litigated,  policy  is  not  voided  by  creditor's  bill;  Lanca- 
shire Ins.  Co.  v.  Boardman,  58  Kan.  344,  62  Am.  St.  Rep.  625,  49  Pac. 
93,  provision  against  charge,  operative  only  against  mortgagor,  where 
policy  provides  that  no  act  of  mortgagor  shall  invalidate  as  against 
mortgagee;  Bell  v.  American  Protective  League,  163  Mass.  562,  47  Am. 
St.  Rep.  484,  28  L.  R.  A.  454,  40  N.  E.  858,  receiver  for  tenant,  taking 
possession  of  leased  premises,  does  not  thereby  become  assignee  of  term, 
and  is  liable  only  for  reasonable  rent;  Virginia  Fire  etc.  Ins.  Co.  v. 
Vaughan,  88  Va.  836,  14  S.  E.  756,  clause  prohibiting  change  in  title 
does  not  preclude  sale  by  one  partner  to  others;  Georgia  Home  Ins.  Co. 
v.  Bartlett,  91  Va.  312,  50  Am.  St.  Rep.  834,  836,  21  S.  E.  477,  appoint- 
ment of  receiver  is  not  such  change  in  title  or  possession  as  avoids 
insurance  policy;  Gerling  v.  Agricultural  Ins.  Co.,  39  W.  Va.  700,  20 
S.  E.  695,  deed  prior  to  loss,  but  invalid  because  of  mental  incom- 
petency, is  not  transfer  of  title  defeating  policy;  dissenting  opinion  in 
Queen  of  Arkansas  Ins.  Co.  v.  Pendola,  94  Ark.  598,  128  S.  W.  560,  ma- 
jority holding  that  hire  and  delivery  of  property  avoided  policy;  Hurley 
v.  Devlin,  151  Fed.  925,  arguendo. 

Distinguished  in  Hamilton  v.  David  C.  Beggs  Co.,  179  Fed.  953, 
applying  Ohio  rule  that,  if  property  covered  by  unfiled  chattel  mort- 
gage passes  into  hands  of  receiver,  mortgage  lien  is  lost;  Bronson  v. 
New  York  Fire  Ins.  Co.,  64  W.  Va.  497,  16  Ann.  Cas.  868,  19  L.  R.  A. 
(N.  S.)  643,  63  S.  E.  284,  appointment  of  receiver  in  suit  against  in- 
sured avoids  policy. 

Appointment  of  receiver  as  violation  of  condition  in  fire  insurance 
policy  against  change  of  interest,  title  or  possession.  Note,  16 
Ann.  Caa.  870. 

Insurance  susceptible  of  two  Interpretations  will  be  construed  most 
favorably  to  insured. 

Approved  in  Hunt  v.  Springfield  Fire  etc.  Ins.  Co.,  196  U.  S.  49,  49 
L.  Ed.  382,  25  Sup.  Ct.  179,  condition  in  fire  policy  for  unconditional 
ownership  and  nonexistence  of  chattel  mortgage  broken  by  trust  deeds 
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to  secure  payment  of  money;  McMaster  v.  New  York  Life  Ins.  Co.,  183 
U.  S.  40,  46  L.  Ed.  73,  22  Sop.  Ct.  16,  holding  on  question  of  forfeiture 
of  insurance   policy,   where  provisions   are   inconsistent,   construction 
which  will  sustain  policy  will  be  adopted;  Arnold  v.  Equitable  Life 
Assur.  Society,  228  Fed.  161,  incontestable  clause  in  life  insurance 
policy  held  to  cover  misstatement  as  to  age;  Miller  v.  Spring  Garden 
Ins.  Co.,  202  Fed.  444,  120  C.  C.  A.  548,  construing  expression,  "ordi- 
nary alterations  and  repairs/'  in  favor  of  insured;  Bankers'  Mui.  Cas. 
Co.  v.  State  Bank  of  Goffs,  150  Fed.  80,  80  C.  C.  A.  32,  where  policy 
against  burglar  insurance  to  extent  of  three  thousand   dollars  gave 
insurer  right  to  repair  property  and  safe  blown  open  and  over  three 
thousand  dollars  stolen,  insurer  could  not  repair  safe  as  part  payment 
of  liability  where  no  claim  for  damage  to  safe  made;  Mutual  etc.  Ins. 
Co.  v.  Dobler,  137  Fed.  554,  70  C.  C.  A.  134,  query  in  application  for 
life  insurance  as  to  other  insurance  did  not  call  for  answer  as  to  acci- 
dent insurance;  Taylor  v.  Provident  Sav.  etc.  Soc,  134  Fed.  934,  con- 
struing life  policy  with  stipulation  for  grace  for  payment  of  premiums ; 
American  S.  S.  Co.  v.  Indemnity  etc.  Ins.  Co.,  108  Fed.  424,  holding 
when  hull  and  machinery  of  steamship  are  separately  valued  in  policy 
of  insurance,  the  parts  thus  separated  are  to  be  treated  as  distinct 
insurances;  Gross  v.  New  York  etc.  S.  S.  Co.,  107  Fed.  520,  holding 
where  shipper  insured  his  shipment  and  consignee  having  paid  draft 
against  shipment  insured  them  on  open  policy  not  knowing  of  previous 
insurance,  there  was  no  double  insurance;  Holmes  v.  Phenix  Ins.  Co., 
98  Fed.  242,  47  L.  B.  A.  308,  39  C.  C.  A.  45,  holding  under,  the  terms 
of  policy  insuring  against  loss  by  storms,  but  providing  that  no  loss  re- 
sulting from  hail  or  lightning  shall  be  paid,  or  from  blowing  down  of 
chimneys,  unless  other  loss  occur,  damage  done  by  hail  or  lightning 
is  not  covered  by  policy;  Mays  v.  New  Amsterdam  Casualty  Co.,  40 
App.  D.  C.  252,  46  L.  B.  A.  (N.  8.)  1108,  statement  as  to  prior  appli- 
cations for  insurance  construed  in  favor  of  insured;  Mutual  Life  Ins. 
Co.  v.  Durden,  9  Ga.  App.  804,  72  S.  E.  298,  allowing  recovery  where 
insured  committed  suicide;  Royal  Circle  v.  Achterrath,  204  111.  560,  68 
N.  E.   496,  holding  clause  in  life  insurance  policy  that  it  is  to  be 
incontestable    after    certain    date    is    to    be    liberally    construed    in 
favor  *of    insured;    Federal    Life    Ins.    Co.    v.    Kerr,    173    Ind.    619, 
89  N.  E.  400,  applying  rule  to  contract  of  reinsurance;  Glens  Falls 
Ins.  Co.  v.  Michael,  167  Ind.  666,  8LB.A,   (N.  S.)  708,  74  N.  E. 
965,  stipulation  in  policy  as  to  ownership  held  waived  in  absence  of 
written  application;  Farmers'  Mutual  v.  Reser,  43  Ind.  App.  641,  88 
X.  E.  352,  insurance  of  grain  in  "stacks"  held  to  cover  stacks  under 
sheds;  Jordan  v.  Iowa  etc.  Tornado  Ins.  Co.,  151  Iowa,  84,  Ann.  Gas.  ' 
1913A,  266,  130  N.  W.  181,  allowing  recovery  on  insurance  against 
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"windstorm,"  though  other  causes  contributed  to  loss;  Campbell  v. 
Fidelity  etc.  Casualty  Co.  of  New  York,  109  Ky.  672,  60  S.  W.  495, 
holding  where  insured  was  killed  by  person  whom  he  had  assaulted,  a 
recovery  of  life  insurance  could  be  had  unless  he  unnecessarily  ex- 
posed himself  to  danger;  Union  Accident  Co.  v.  Willis,  44  Okl.  586, 
L.  R.  A.  1915D,  358,  145  Pac.  815,  injury  intentionally  inflicted  by  an- 
other  held  "accidental"  within  terms  of  policy;  American  Ins.  Co.  v. 
Rodenhouse,  36  Okl.  216,  128  Pac.  504,  holding  it  not  necessary  for  in- 
sured to  require  appraisement;  Henderson  v.  Abbeville-Greenwood  etc. 
Ins.  Assn.,  96  S.  C.  431,  81  S.  E.  171,  provision  as  to  assignment  con- 
strued in  favor  of  insured;  Imperial  Fire  Ins.  Co.  v.  County  of  Coos, 
151  U.  S.  462,  38  L.  Ed.  235,  14  Sup.  Ct.  381,  Minnesota  Title  Ins.  etc. 
Co.  v.  Drexel,  70  Fed.  198,  17  C.  C.  A.  56,  Northey  v.  Bankers'  Life 
Assn.,  110  Cal.  550,  42  Pac.  1079,  Massachusetts  Life  Assn.  v.  Robin- 
son, 104  Ga.  277,  42  L.  R.  A.  271,  30  S.  E.  927,  Aetna  Ins.  Co.  v.  Strout, 
16  Ind.  App.  162,  44  N.  E.  935,  and  Turner  v.  Fidelity  &  Casualty  Co., 
112  Mich.  428,  67  Am.  St.  Rep.  430,  38  L.  R.  A.  534,  70  N.  W.  899,  all 
following  rule;  Phcnix  Ins.  Co.  v.  Wilcox  etc.  Guano  Co.,  65  Fed.  728, 
13  C.  C.  A.  88,  where  question  arose  whether  slip  was  attached  to 
policy;  Kahnweiler  v.  Phenix  Ins.  Co.,  67  Fed.  487,  14  C.  C.  A.  485, 
insured  not  bound  to  demand  arbitration  where  insurer  did  not  do  so, 
policy  providing  for  arbitration;  Travelers'  Ins.  Co.  v.  Randolph,  78 
Fed.  762,  24  C.  C.  A.  305,  whether  riding  on  platform  is  "voluntary 
exposure  to  unnecessary  danger"  is  for  jury;  Guarantee  Co.  of  North 
America  v.  Mechanics'  Sav.  Bank  ft  Trust  Co.,  80  Fed.  772,  26  C.  C.  A. 
146,  in  fidelity  insurance,  insured  is  not  held  so  strictly,  in  disclosing 
material  conditions,  as  in  fire  or  life;  Aetna  Life  Ins.  Co.  v.  Smith,  88 
Fed.  444,  31  C.  C.  A.  575,  provision  on  back  of  premium  receipt  that 
insured  is  in  good  health,  held  direction  to  agent,  not  guaranty  of 
health ;  Palatine  Ins.  Co.  v.  Ewing,  92  Fed.  114,  34  C.  C.  A.  236,  provi- 
sion against  additional  insurance,  except  as  provided,  is  overcome  by 
"rider"   limiting  total  insurance  to   three-quarter  value;   Wilson   v. 
Cooper,  95  Fed.  628,  doubt  as  to  meaning  of  contract  must  be  solved 
against  party  preparing  same;  Collins  v.  Mutual  Ins.  Co.,  95  Iowa,  542, 
58  Am.  St.  Rep.  440,  64  N.  W.  602,  provision  against  encumbrances 
held  not  to  cover  future  encumbrances;  Goodwin  v.  Providence  Sav. 
Life  Assur.  Assn.,  97  Iowa,  233,  59  Am,  St  Rep.  416,  32  L.  R.  A.  476, 
66   N.    W.    159,   where    provision    in    application    would    avoid,    that 
in  policy  controls;  dissenting  opinion  in  Atlas  Reduction  Co.  v.  New 
Zealand  Ins.  Co.,  138  Fed.  511,  9  L.  R.  A.  (N.  S.)  433,  71  C.  C.  A. 
21,  majority  construing  "loss  payable"  indorsement   in   fire   policy; 
dissenting  opinion  in  Crew-Levick  Co.  v.  British  &  Foreign  Marine  Ins. 
Co.,  103  Fed.  54,  43  C.  C.  A.  107,  majority  holding  where  marine  policy 
provided  that  goods  should  be  delivered  at  place,  name  of  which  was 


173  THOMPSON  v.  PHENIX  INS.  CO.    136  U.  S.  287-300 

left  blank,  but  rider  attached  thereto  which  was  contract  stated  that 
property  was  "oil  in  tank-cars  in  transit,"  a  delivery  was  made  by 
placing  the  cars  on  private  siding  of  insured  by  its  direction ;  dissent- 
ing opinion  in  McMaster  v.  New  York  Life  Ins.  Co.,  99  Fed.  878, 
40  C.  C.  A.  119,  majority  holding  provisions  in  insurance  policy  that 
premiums  shall  be  paid  annually  is  not  inconsistent  with  provision  fix- 
ing time  for  payment  of  second  annual  premium  six  days  less  than  a 
j  year  from  date  of  policy. 

Distinguished  in  Pacific  Mutual  Life  Ins.  Co.  v.  Galbraith,  115  Tenn. 
483,  91  S.  W.  207,  where  life  policy  provided  it  should  be  void  for 
failure  to  pay  premium  and  incontestable  in  two  years,  and  was  re- 
instated after  nonpayment,  on  his  fraudulent  representation,  insurer 
could  take  advantage  of  fraud  within  two  years  of  reinstatement; 
Eettenring  v.  Northwestern  Masonic  etc.  Assn.,  96  Fed.  178,  and  Kelly 
v.  Mutual  Life  Ins.  Co.,  75  Fed.  641,  where  there  is  no  ambiguity,  rule 
does  not  apply. 

Insurer  may  be  estopped,  by  conduct,  from  pleading  agreement  that 
suit  be  brought  in  certain  time. 

Approved  in  Fellman  v.  Royal  Ins.  Co.,  184  Fed.  581,  106  C.  C.  A. 
557,  where  insured  did  not  accept  amount  fixed  by  award,  contract 
limitation  did  not  affect  subsequent  action  on  award;  Lynchburg  Cot- 
ton Mill  Co.  v.  Travelers'  Ins.  Co.,  149  Fed.  958,  9  L.  R.  A.  (N.  S.)  654, 
79  C.  C.  A.  464,  where  employer's  liability  policy  barred  action  not 
commenced  within  thirty  days  after  accrual  of  action,  but  insurer  nego- 
tiated for  settlement  for  ninety  days  after  expiration  of  limit,  limita- 
tion absolutely  waived;  American  Cereal  Co.  v.  Western  Assur.  Co., 
148  Fed.  79,  where  policy  provided  that  insurer  insured  A  against  loss 
on  described  property,  loss  payable  to  B  as  its  interest  might  appear. 
A  was  the  insured ;  Order  of  United  Commercial  Travelers  v.  McAdam, 
125  Fed.  362,  363,  61  C.  C.  A.  22,  holding,  under  laws  of  Order  of 
United  Commercial  Travelers  of  America,  local  council  may  pay  assess- 
ments for  delinquent  member  and  keep  him  in  good  standing  and 
supreme  council  cannot  avoid  payment  on  ground  that  member  was 
not  in  good  standing;  Ferguson  v.  Providence  etc.  Ins.  Co.,  125  Fed. 
142,  holding  under  policy  insuring  tug  against  damage  to  any  vessel 
for  which  tug  is  legally  liable  insurance  company  is  liable  for  damages 
caused  by  sinking  scow  which  tug  towed  into  dangerous  place  when  tug 
has  been  subjected  to  liability;  Fidelity  &  Casualty  Co.  v.  Love,  111 
Fed.  775,  49  C.  C.  A.  602,  quaere,  whether  limitation  contained  in  life 
insurance  policy  requiring  action  within  six  months  after  death  runs 
from  that  time  or  from  time  right  accrued  under  other  provisions; 
De  Farconnet  v.  Western  Ins.  Co.,  110  Fed.  410,  holding  where  libel- 
ants shipped  petroleum,  covered  by  insurance  and  vessel  and  cargo  were 
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sold  to  pay  salvage  and  other  expenses,  in  action  on  policy  judgment 
on  master's  bottomry  draft  in  which  sale  was  held  invalid  was  not 
admissible;  dissenting  opinion  in  Steel  v.  Phenix  Ins.  Co.,  51  Fed.  724, 
2  C.  C.  A.  463,  and  Caywood  v.  Supreme  Lodge  of  Knights  etc.  of 
Honor,  171  Ind.  413,  131  Am.  St  Rep.  253,  17  Ann.  Oaa.  503,  83 
L.  R.  A.  (N.  S.)  304,  86  N.  E.  484,  both  arguendo. 

Distinguished  in  Goddard  v.  Casualty  Co.,  167  Fed.  752,  93  C.  C.  A. 
212,  limitation  not  suspended  by  appointment  of  receiver;  Missouri 
Pac.  R.  Co.  v.  Western  Assur.  Co.,  129  Fed.  614,  where  policy  provided 
for  proofs  of  loss  in  sixty  days  and  providing  that  extensions  or 
waivers  can  only  be  made  in  writing,  acknowledgment  of  notice  of  loss 
and  negotiation  for  settlement  with  proofs  is  not  waiver;  Hart  v. 
Citizens'  Ins.  Co.,  86  Wis.  82,  39  Am.  St  Rep.  881,  21  L.  R.  A.  746,  56 
N.  W.  333,  under  provision  requiring  suit  within  year  after  fire,  time 
runs  from  date  of  fire,  not  from  accrual  of  action;  McFarland  v.  Rail- 
way Officials  etc.  Assn.,  5  Wyo.  146,  63  Am.  St.  Rep.  46,  27  L.  R.  A. 
65,  38  Pac.  677,  date  of  limitation  cannot  be  postponed  by  fact  that 
proofs  have  been  furnished  in  time,  and  company  refused  payment. 

Insurer  may  not  plead  expiration  of  agreed  time  for  suit  where  due 
to  assurances  of  payment. 

Approved  in  Dolan  v.  Royal  Neighbors,  123  Mo.  App.  159,  100  S.  W. 
501,  error  to  reject  evidence  of  waiver  of  stipulation  as  to  time;  Far- 
rell  v.  Farmers'  etc.  Ins.  Co.,  84  Neb.  75,  120  N.  W.  930,  statement  of 
adjuster  held  to  be  waiver  of  notice  and  proof  of  loss;  Ausplund  v. 
Aetna  Indemnity  Co.,  47  Or.  22,  81  Pac.  581,  indemnitor  on  building 
contract  who  assumed  contract  and  received  money  due  thereon  but 
failed  to  promptly  pay  for  materials  and  lien  filed,  waived  contract 
limitation  for  time  to  sue  on  contract  after  breach;  Bates  v.  German 
Commercial  Accident  Co.,  87  Vt.  130,  Ann.  Oas.  1916C,  447,  88  Atl.  533, 
insurer  held  to  have  waived  limitation  where  it  requested  proofs  and 
offered  settlement  after  limitation  had  expired;  Steel  v.  Phenix  Ins. 
Co.,  51  Fed.  717,  2  C.  C.  A.  463  (reversing  47  Fed.  864),  Alten  v.  Mc- 
Fall,  89  Fed.  464,  Phenix  Ins.  Co.  v.  Rad  Bila  Hora  Lodge,  41  Neb.  30, 
59  N.  W.  755,  and  Galloway  v.  Standard  Fire  Ins.  Co.,  45  W.  Va.  243, 
31  S.  E.  971,  insurer's  promise  to  pay,  or  statements  inducing  insured 
to  believe  claim  will  be  paid,  waive  limitation ;  Jackson  v.  Fidelity  & 
Casualty  Co.,  75  Fed.  365,  21  C.  C.  A.  394,  limitations  in  policies  are 
to  be  more  liberally  construed  than  statutes  of  limitation. 

Distinguished  in  Steel  v.  Phenix,  47  Fed.  866,  limitation  is  not 
waived  by  insurer's  promise  to  pay  when  he  ceases  to  make  same, 
allowing  reasonable  time  to  sue;  Hart  v.  Citizens'  Ins.  Co.,  86  Wis.  81, 
39  Am.  St  Rep.  880,  21  L.  R.  A.  745,  56  N.  W.  333,  provision  for  suit 
within  year  of  fire,  means  fire,  not  accrual  of  action. 


175  ALLEN  v.  HANKS.  136  U.  S.  300-312 

When  contractual  limitation  of  time  for  suit  on  policy  begins  to 
ran.    Note,  47  L.  R.  A.  706. 

Estoppel  to  plead  limitations.    Note,  63  L.  R.  A*  205. 

Animal  insurance.    Note,  Ann.  Gas.  1915A,  617. 

Miscellaneous.  Cited  in  Randolph  v.  Scruggs,  190  U.  S.  539,  47 
L.  Ed.  1171,  23  Sup.  Ct.  712,  holding  claims  for  services  rendered  to 
assignee  prior  to  adjudication  in  bankruptcy  against  assignor  within 
four  months  are  preferred  claims. 

138  U.  8.  300-312,  34  L.  Ed,  414,  10  Sup.  Ct.  961,  ALLEN  Y.  HANKS. 

Wife's  entire  property,  thereafter  acquired,  may  validly  be  declared 
by  the  State,  hers  separately. 

Approved  in  Zeust  v.  Staffan,  16  App.  D.  C.  149,  conveyance  to 
feme  covert  by  trustees  under  power  held  to  convey  absolute  title  as 
if  she  were  unmarried;  Rose  v.  Rose,  104  Ky.  53,  46  S.  W.  526,  hold- 
ing right  of  husband  to  use  of  wife's  real  estate  with  power  to  rent  it 
conferred  by  (Jen.  Stats.,  c.  52,  art.  II,  §  1,  Ky.,  became  vested  right 
when  land  was  acquired  by  wife,  and  as  to  land  already  acquired  was 
not  affected  by  act  of  1894. 

Injunction  will  lie  to  restrain  sale  of  married  woman's  separate  prop- 
erty, on  execution  against  husband. 

Approved  in  Wright  v.  Barnard,  233  Fed.  331,  case  will  be  retained 
on  equity  side  of  court  though  some  of  relief  sought  could  have  been 
obtained  at  law;  Mutual  Life  Ins.  Co.  v.  Blair,  130  Fed.  975,  upholding 
suit  to  cancel  policy  for  fraud  where  rights  of  insured's  children  and 
his  executor  could  not  be  determined  in  action  by  widow  on  policy; 
Southern  Steel  Co.  v.  Hopkins,  157  Ala.  182,  131  Am.  St.  Rep.  20,  16 
Ann.  Gas.  690,  20  L.  R.  A.  (N.  S.)  848,  47  South.  275,  equity  will  take 
jurisdiction  to  prevent  multiplicity  of  actions  where  one  hundred  and 
ten  persons  were  killed  by  same  explosion;  Craighill  v.  Van  Riswick, 
8  App.  D.  C.  209,  suit  will  lie  to  enjoin  park 'commissioners  from  levy- 
ing special  assessment;  Rich  v.  Braxton,  158  U.  S.  406,  39  L.  Ed.  1032, 
15  Sup.  Ct.  1017,  equity  will  interfere  to  remove  cloud  by  void  deed, 
where  tax  deeds  by  statute  are  prima  facie  evidence  of  regularity ; 
O'Hara  v.  Parker,  27  Or.  169,  39  Pac.  1007,  plaintiff,  holding  such 
legal  title  as  affords  remedy  at  law,  cannot  sue  to  remove  cloud;  Miller 
v.  Lorentz,  39  W.  Va.  178,  19  S.  E.  397,  plaintiff  in  possession  cannot 
maintain  ejectment,  and  may  resort  to  equity;  Moore  v.  McNutt,  41 
W.  Va.  700,  24  S.  E.  684,  one  in  actual  possession,  under  legal  title,  can 
sue  adverse  claimant  in  equity;  dissenting  opinion  in  Davis  v.  Settle, 
43  W.  Va.  38,  26  S.  E.  565,  majority  holding  equity  lacks  jurisdiction, 
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upon  ground  of  removal  of  cloud  from  title,  to  try  conflicting  titles, 
adverse  claimant  being  in  possession. 

Who  may  maintain  suit  to  remove  cloud  on  title.    Note,  45  Am. 

St.  Rep.  375. 
Legislative  power  to  change  or  destroy  estates  by  dower,  curtesy, 

etc.    Note,  19  L.  R.  A.  259. 
Nature  and  existence  of  estates  of  tenancy  by  the  curtesy.    Note, 
128  Am.  St  Rep.  488. 

Miscellaneous.  Cited  in  Twin  City  Power  Co.  v.  Barrett,  126  Fed. 
306,  61  C.  C.  A.  288,  holding  where  complainant  who  had  certain  options 
on  land  transferred  them  to  a  company  with  understanding  by  certain 
date  bonds  would  be  given  in  consideration  thereof  or  options  returned, 
the  court  properly  compelled  purchase  of  the  options;  Jones  v.  Mutual 
Fidelity  Co.,  123  Fed.  520,  holding  unsecured  creditors  may  obtain  ap- 
pointment of  receiver  for  insolvent  corporation  under  Delaware  statute 
of  March  25,  1891. 

136  U.  a  313-330,  34  L.  Ed.  465,  10  Sop.  Ok  862,  MINNESOTA  y.  BARBER. 

Meat  inspection  law,  valid  on  its  race,  will  De  annulled  if  Infringing 
Federal  Constitution. 

Approved  in  Western  Union  Tel.  Co.  v.  Kansas,  216  U.  S.  28,  30, 
54  L.  Ed.  366.  367,  30  Sup.  Ct.  190,  holding  void  statute  exacting 
"charter  fee"  of  given  per  cent  of  capital  stock  from  foreign  tele- 
graph company  as  condition  of  continuing  to  do  local  business  in  State ; 
Chicago  etc.  Ry.  Co.  v.  Illinois,  200  U.  S.  593,  50  L.  Ed.  609,  26  Sup.  Ct. 
341,  railroad  not  denied  equal  protection  by  being  compelled  to  stand 
expense  of  rebuilding  bridge  made  necessary  by  widening  of  channel  by 
State  drainage  commissioners;  Lochner  v.  New  York,  198  U.  S.  64,  68, 
49  L.  Ed.  944,  946,  25  Sup.  Ct.  539,  holding  void  New  York  law  of  1897, 
limiting  hours  of  employment  in  bakeries;  Jacobson  v.  Massachusetts, 
197  U.  S.  31,  49  L.  Ed.  652,  25  Sup.  Ct.  358,  upholding  Massachusetts 
Company  Vaccination  Act;  Booth  v.  Illinois,  184  U.  S.  429,  46  L.  Ed. 
626,  22  Sup.  Ct.  427,  holding  prohibition  against  options  to  buy  grain 
at  future  time,  under  111.  Crim.  Code,  §  130,  is  not  unconstitutional ; 
William  R.  Compton  Co.  v.  Allen,  216  Fed.  548,  holding  void  statute 
which  forbade  bringing  of  securities  into  State  without  compliance 
with  "blue  sky  law";  Prairie  Oil  etc.  Co.  v.  United  States,  204  Fed. 
813,  814,  817,  holding  void  amendment  to  Interstate  Commerce  Act  im- 
posing upon  owners  of  private  pipe-lines  the  responsibilities  of  common 
carriers;  Shepard  v.  Northern  Pao.  Ry.  Co.,  184  Fed.  773,  sweeping 
reductions  of  intrastate  rates  held  substantially  to  burden  interstate 
commerce;  Brown  v.  Urquhart,  139  Fed.  848,  as  to  conclusiveness  of 
State  decision  that  prisoner  is  not  held  in  violation  of  Federal  rights; 
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City  of  Belleville  v.  St.  Clair  County  Turnpike  Co.,  234  HI.  440,  17 
L.  R.  A.  (N.  8.)  1071.  84  N.  E.  1053,  holding  city  could  not  take  pos- 
session of  toll  road;  State  v.  Legendre,  138  La.  158,  70  South.  71, 
holding  void  statute  limiting  hours  of  work  of  firemen  employed  on 
stationary  boilers  in  large  cities;  Wyeth  v.  Thomas,  200  Mass.  478, 
128  Am.  St.  Rep.  439,  23  L.  R.  A.  (N.  S.)  147,  86  N.  E.  927,  holding 
void  rule  requiring  applicant  for  license  as  undertaker  to  be  embalmer ; 
Ramsey  v.  Field,  115  Mo.  App.  626,  92  S.  W.  351,  determining  validity 
of  ordinance  regulating  sidewalks;  People  v.  Buffalo  Fish  Co.,  164 
N.  Y.  102,  79  Am.  St.  Rep.  627.  58  N.  E.  37,  holding  Laws  1892,  c.  488, 
§§  110,  112,  N.  Y.,  relating  to  possession  of  certain  fish  during  certain 
period,  does  not  apply  to  fish  caught  in  foreign  country  and  imported 
into  State;  Castle  v.  Mason,  91  Ohio  St.  303,  110  N.  E.  465,  holding 
void  statute  providing  for  inspection  of  oils  because  of  excessive  fees 
imposed;  State  v.  Dalton,  22  R.  I.  82,  46  Atk  235,  holding  Pub.  Laws, 
c.  632,  R.  I.,  making  it  a  misdemeanor  to  give  "trading  stamps,"  is 
unconstitutional;  Kirk  v.  Wyman,  83  S.  C.  381,  23  L.  R.  A.  (N.  S.) 
1188,  65  S.  E.  390,  enjoining  city  board  of  health  from  removing  leper 
to  unsuitable  place  of  isolation;  State  v.  Zophy,  14  S.  D.  125,  86  Am. 
St  Rep.  746,  84  N.  W.  393,  holding  Sess.  Laws  1897,  c.  72,  S.  D.,  im- 
posing tax  on  parties  without  State  having  wholesale  establishments  in 
State,  and  exempting  manufacturers  within  State,  is  unconstitutional; 
State  v.  Bayer,  34  Utah,  268, 19  L.  R.  A.  (N.  S.)  297,  97  Pac.  132,  hold- 
ing void  statute  discriminating  in  matter  of  license  fees  against 
peddlers  and  canvassers  in  certain  lines  of  goods;  dissenting  opinion  in 
General  Oil  Co.  v.  Crain,  209  U.  S.  235,  52  L.  Ed.  767,  28  Sup.  Ct.  475, 
majority  holding  that  oil  shipped  from  one  State  and  intended  for 
another  is  not  exempt  from  inspection  tax  while  at  distributing  point 
in  third  State;  dissenting  opinion  in  Wiseman  v.  Tanner,  221  Fed.  709, 
714,  majority  upholding  statute  penalizing  receipt  of  fee  by  employment 
agent  from  one  seeking  employment. 

Upon  authority  hereof,  following  have  been  held  invalid,  irrespective 
of  apparent  validity:  Brimmer  v.  Rebman,  138  U.  S.  82,  34  L.  Ed.  864, 
11  Sup.  Ct.  214,  statute  requiring  slaughtered  meat  to  be  inspected 
within  one  hundred  miles  of  place  of  sale;  Vandercook  v.  Vance,  80 
Fed.  793,  South  Carolina  Dispensary  Act  of  1897,  as  to  imported 
liquors;  Mills  v.  Green,  67  Fed.  832,  South  Carolina  registration  laws, 
as  discriminating  against  negroes;  Isaacs  v.  Richmond,  90  Va.  32,  17 
S.  E.  761,  issue  of  city  notes,  intended  to  aid  Rebellion;  Groves  v. 
County  Court,  42  W.  Va.  593,  26  S.  E.  462,  act  providing  for  change  of 
county  seat,  applicable  in  its  operation  to  but  one  county;  dissenting 
opinion  in  New  York  v.  Roberts,  171  U.  S.  681, 43  L.  Ed.  332, 19  Sup.  Ct. 
XV— 12 
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76,  majority  upholding  New  York  act  regulating  corporations  doing 
business  in  State. 

Distinguished  in  Schmidinger  v.  City  of  Chicago,  226  U.  S.  588,  Ann. 
Cas.  1914B,  284,  67  L.  Ed.  368,  33  Sup.  Ct.  182,  upholding  municipal 
ordinance  fixing  weight  of  standard  loaf  of  bread;  Nolen  v.  Riechman, 
225  Fed.  822,  upholding  statute  regulating  business  of  operating  auto- 
mobile as  common  carrier  on  streets  of  city;  Welch  v.  Swascy,  214 
U.  S.  105,  53  L.  Ed.  929,  29  Sup.  Ct.  567,  upholding  statute  regulating 
height  of  buildings  in  city  of  Boston;  McLean  v.  Arkansas,  211  U.  S. 
547,  53  L.  Ed.  319,  29  Sup.  Ct.  206,  upholding  statute  forbidding 
miners  to  contract  for  wages  upon  basis  of  screened  coal;  Asbell  v. 
Kansas,  209  U.  S.  256,  14  Aim.  Gas.  781,  52  L.  Ed.  781,  28  Sup.  Ct.  485, 
upholding  State  statute  penalizing  importation  of  cattle,  except  for 
immediate  slaughter,  unless  they  had  been  inspected  by  State  or  Federal 
officials;  Union  Bridge  Co.  v.  United  States,  204  U.  S.  397,  51  L.  Ed. 
538,  27  Sup.  Ct.  367,  upholding  statute  giving  Secretary  of  War  author- 
ity to  require  alterations  in  bridges  for  benefit  of  navigation ;  Red  C.  Oil 
Mfg.  Co.  v.  Board  of  Agriculture,  172  Fed.  704,  upholding  State  statute 
providing  for  inspection  and  testing  of  kerosene  oils;  State  v.  Phillips, 

107  Me.  257,  78  Atl.  286,  upholding  statute  giving  certain  towns  power 
to  exclude  automobiles;  State  v.  Gurry,  121  Md.  545,  Ann.  Gas.  1915B, 
957,  47  L.  R.  A.  (N.  S.)  1087,  88  Atl.  551,  city  may  segregate  white  and 
colored  persons  in  different  residential  districts;  Cochran  v.  Preston, 

108  Md.  232,  129  Am.  St.  Rap.  432,  15  Ann.  Cas.  1048,  23  L.  R.  A. 
(N.  8.)  1163,  70  Atl.  115,  upholding  statute  limiting  height  of  buildings 
in  part  of  city  of  Baltimore;  Commonwealth  v.  Moore,  214  Mass.  25, 
100  N.  E.  1074,  upholding  State  law  imposing  inspection  requirements 
upon  cattle  slaughtered  outside  of  State;  State  v.  Chicago  etc.  R.  Co., 
239  Mo.  254,  143  S.  W.  801,  as  to  validity  of  Sunday  law;  State  v. 
Smith,  233  Mo.  267,  33  L.  R.  A.  (N.  S.)  179,  135  S.  W.  471,  upholding 
State  medical  law  as  applied  to  "chiropractic"  healer;  State  Board 
of  Health  v.  City  of  Greenville,  86  Ohio  St.  22,  Ann.  Cas.  1913D,  52, 
98  N.  £.  1021,  upholding  statute  to  protect  streams  against  pollution; 
Ex  parte  Townsend,  64  Tex.  Cr.  381,  Ann,  Gas.  19140,  814,  144  S.  W. 
'645,  upholding  statute  imposing  license  tax  upon  business  of  selling 
nonintoxicating  malt  liquors. 

Distinguished  in  following  cases,  upholding  respective  acts:  Patapsco 
Guano  Co.  v.  North  Carolina,  171  U.  S.  357,  43  L.  Ed.  196,  18  Sup.  Ct. 
867  (affirming  52  Fed.  695),  tax  of  twenty-five  cents  per  ton  on  fertil- 
izer to  defray  inspection  expenses;  Ex  parte  Brown,  48  Fed.  437, 
statute  requiring  merchants  to  pay  license  tax,  based  on  percentage 
of  their  purchases;  Commonwealth  v.  Huntley,  156  Mass.  245,  15 
L.  R.  A.  844,  30  N.  £.  1131,  act  of  1891,  which  does  not  prohibit  com- 
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aierco  in  oleomargarine,  bat  deception  in  its  sale  for  butter;  State  v. 
St€-v«*nson,  109  N.  C.  732,  26  Am.  St.  Rep.  596,  14  S.  E.  386,  license 
tax:  «:tf  one-tenth  of  one  per  cent  on  total  amount  of  purchases  made 
by   :KK».^rchants  within  State,  except  farm  products  from  producer. 

urt  judicially  notices  that  sanitary  condition  of  animals  can  be  deter- 
only  on  the  hoof. 

roved  in  Moreno  v.  State,  64  Tex.  Cr.  670,  Ann.  Oas.  19140,  863, 

W.  162,  taking  judicial  notice  that  beer  is  intoxicating  liquor; 

ern  Ry.  Co.  v.  Covenia,  100  6a.  47,  62  Am.  St.  Rep.  313,  40 

A.  254,  29  S.  E.  219,  taking  notice  on  demurrer  that  child  is  so 

as  to  be  incapable  of  rendering  services  authorizing  recovery  for 

ath;  Jamieson  v.  Indiana  Natural  Gas  etc.  Oil  Co.,  128  Ind.  583, 

R.  A.  661,  28  N.  E.  85,  noticing  dangerous  character  of  natural 

Orimes  v.  Eddy,  126  Mo.  180,  47  Am.  St.  Rep.  660,  26  L.  R.  A. 

8  S.  W.  759,  noticing  nature  of  "Texas  fever"  and  its  contagious 

on  cattle;  Hobbs  v.  St.  Louis  etc.  R.  R.  Co.,  113  Mo.  App.  133, 

W.  526,  arguendo. 

»aw  prohibiting  sale  of  meat,  unless  Inspected  locally  before  slaughter, 
alid  discrimination  against  imports. 

proved  in  Austin  v.  Tennessee,  179  U.  S.  344,  45  L.  Ed.  226,  21 

Ct.  132,  holding  prohibition  of  sale  of  cigarettes  is  within  police 

r  of  legislature,  providing  it  does  not  apply  to  original  packages 

scriminate  against  cigarettes  imported  from  other  States;  Pabst 

ing  Co.  v.  Crenshaw,  120  Fed.  152,  holding  act  of  Missouri  of 

4,  1899,  providing  for  inspection  of  beer  and  malt  liquors  is  not 

olation  of  interstate  commerce  clause  of  Constitution;   State  v. 

^^^^Wworth,  5  Idaho,  647,  95  Am.  St.  Rep.  202,  51  Pac.  457,  holding 

^      ^^^^  1897,  p.  115,  Idaho,  providing  that  sheep  shall  not  be  imported 

y  -y  this  State  unless  they  are  first  dipped,  are  repugnant  to  cdmmerce 

V^**^  of  Constitution;  Carter  v.  Green,  127  La.  492,  31  L.  R.  A.  (N.  S.) 

^^t>f  53  South.  729,  holding  void  ordinance  providing  that  cattle  should 

^^  inspected  before  being  slaughtered  by  inspector  appointed  by  town 

authorities. 

Upon  authority  hereof  following  have  been  held  invalid:  Brimmer 
v.  Rebman,  138  U.  S.  81,  34  L.  Ed.  863,  11  Sup.  Ct.  214,  statute  requir- 
ing inspection  of  meat  slaughtered  over  100  miles  from  place  of  sale ; 
Scott  v.  Donald,  165  U.  S.  96r  41  L.  Ed.  644,  17  Sup.  Ct.  270  (affirming 
74  Fed.  863;  see  dissenting  opinion  in  165  U.  S.  102,  41  L.  Ed.  646, 
17  Sup.  Ct.  273),  and  Vandercook  v.  Vance,  80  Fed.  791,  South  Carolina 
Dispensary  Acts  of  1895  and  1897,  forbidding  importation  of  liquors 
where  sale  is  allowed  in  State;  Grimes  v.  Eddy,  126  Mo.  188,  47  Am. 
St.  Rep.  666,  26  L.  R.  A.  645,  28  S.  W.  762,  act  prohibiting  importation 
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of  diseased  cattle;  dissenting  opinion  in  New  York  ▼.  Roberts,  171 
tJ.  S.  678,  43  L.  Ed.  331,  19  Sup.  Ct.  75,  majority  holding  New  York 
corporation  tax  valid;  dissenting  opinion  in  Jamieson  v.  Indiana 
Natural  Gas  &  Oil  Co.,  128  Ind.  590,  12  L.  R.  A.  663,  28  N.  E.  87, 
majority  upholding  statute  regulating  pressure  of  natural  gas  in  pipes ; 
'dissenting  opinion  in  Commonwealth  v.  Huntley,  156  Mass.  248,  15 
L.  R.  A.  845,  30  N.  E.  1132,  majority  sustaining  act  prohibiting  sale 
of  oleomargarine. 

Distinguished  in  State  v.  Rixman,  162  Mo.  26,  62  S.  W.  833,  hold- 
ing Laws  1899,  p.  228,  Mo.,  declaring  that  all  beer  and  malt  liquors 
shall  be  made  from  certain  cereals  and  inspected,  is  proper  exercise 
of  police  power. 

Law  forbidding  meat  sale,  unless  locally  inspected  before  slaughter,  is 
void  restraint  on  commerce. 

Approved  in  Smith  v.  St.  Louis  etc.  R.  R.  Co.,  181  U.  S.  255,  45  L.  Ed. 
$50,  21  Sup.  Ct.  605,  holding  prohibition  against  importation  of  cattle 
into  Texas  from  Louisiana  until  certain  date  because  anthrax  was  liable 
to  break  out  in  that  State  is  proper  exercise  of  police  power  of  State; 
Jewel  Tea  Co.  v.  Lee's  Summit,  198  Fed.  539  (affirming  189  Fed.  282), 
holding  void  tax  upon  agent  who  solicited  orders  for  merchant  in  an- 
other State,  received  packages,  delivered  them  to  customers  and  col- 
lected price;  Haskell  v.  Cowham,  187  Fed.  407,  409,  109  C.  C.  A.  235, 
holding  void  legislation  intended  to  prevent  exportation  of 'natural  gas 
from  State;  Reid  v.  People,  29  Colo.  342,  93  Am.  St.  Rep.  76,  68  Pac. 
230,  holding  Sess.  Laws  1885,  p.  335,  §  2,  Colo.,  relating  to  importation 
of  cattle,  is  not  regulation  of  interstate  commerce;  District  of  Columbia 
v.  Robinson,  30  App.  D.  C.  288,  Maryland  statute  of  1723,  prescribing 
observance  of  Sabbath,  held  obsolete  in  District  and  impliedly  re- 
pealed; People  v.  Booth  Fisheries  Co.,  253  111.  432,  97  N.  E.  840,  law 
forbidding  exportation  of  fish  from  State  is  void  as  'to  fish  caught  out- 
side of  State;  Southern  Ry.  Co.  v.  Railroad  Commission,  179  Ind.  38, 
100  N.  E.  342,  State  law  prescribing  use  of  grab-irons  on  railroad 
engines  and  cars  held  void  because  of  broader  scope  of  Federal  Safety 
Appliance  Act;  State  v.  Chicago  Great  Western  R.  Co.,  125  Minn. 
335,  147  N.  W.  110,  holding  void  statute  prohibiting  shipment  of  cream 
over  railroad  for  more  than  sixty-five  miles;  State  v.  Parker  Distilling 
Co.,  236  Mo.  323, 139  S.  W.  485,  holding  void  license  tax  discriminating 
in  favor  of  wine  produced  in  State;  Clark  Co.  v.  Rice,  127  Wis.  460, 
106  N.  W.  234,  holding  void  Laws  1901,  c.  268,  as  amended  in  1903, 
declaring  notes  given  for  patent  or  interest  therein  shall  have  printed 
thereon  words  showing  consideration  for  note  is  sale  of  patent  or 
interest  therein;  Brimmer  v.  Re b man,  138  U.  S.  83,  34  L.  Ed.  864,  11 
Sup.  Ct.  215,  and  Vandercook  v.  Vance,  80  Fed.  792,  fact  that  laws 
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ining  commerce  press  equally  on  citizen  and  stranger,  is  no  justi- 

un;  United  States  v.  Hopkins,  82  Fed.  538,  Kansas  City  Stock 

ange  is  an  illegal  combination,   restraining  commerce;   State  v. 

,,  126  Ind.  69,  25  N.  E.  874,  and  Hoffman  v.  Harvey,  128  Ind.  600, 

E.  94,  act  prohibiting  sale  of  cattle  not  inspected  in  State  before 

-*iter;  dissenting  opinion  in  Vance  v.  Vandercook  Co.,  170  U.  S. 

^2  L.  Ed.  1111,  18  Sup.  Ct.  685,  majority  holding  South  Carolina 

^striding  importation  of  intoxicants  void;  dissenting  opinion  in 

iard  Oil  Co.  v.  United  States,  221  U.  S.  96,  Ann.  Oaa.  1912D,  734, 

R.  A.  (N.  8.)  834,  56  L.  Ed.  659,  31  Sup.  Ct.  502,  majority  holding 

*  '  the  standard  of  reason  should  be  applied  in  construing  Anti-trust 

:»f  July  2,  1890;  dissenting  opinion  in  Pabst  Brewing  Co.  v.  Cren- 

,  198  U.  S.  43,  44,  49  L.  Ed.  936,  25  Sup.  Ct.  552,  majority  uphold- 

[issouri  statute  providing  for  inspection  of  liquor  and  imposing 

~fclierefor;  dissenting  opinion  in  Lottery  Case,  188  U.  S.  364,  47 

504,  23  Sup.  Ct.  330,  majority  holding  carriage  of  lottery  tickets 

one  State  to  another  by  express  company  is  interstate  commerce 

i  Congress  may  prohibit;  dissenting  opinion  in  Austin  v.  Tennessee, 

'.  S.  378,  45  L.  Ed.  240,  21  Sup.  Ct.  145,  majority  holding  tobacco 

be  recognized  as  article  of  commerce,  although  to  certain  extent 

*i  police  power  of  State;  dissenting  opinion  in  State  v.  Buxman, 

Wo.  55,  62  S.  W.  843,  majority  holding  act  of  May  4,  1899,  Mo., 

L<ling  for  inspection  of  all  beer  sold  or  manufactured  in  State,  is 

**|T^       Unconstitutional;  Simpson  v.  Shepard,  230  U.  S.  401,  Ann.  Oaa. 

>lzr^-A,  18,  48  L.  R.  A.   (N.  S.)   1151,  57  L.  Ed.  1542,  33  Sup.  Ct. 

4^?      <  modifying  184  Fed.  772),  arguendo. 

^T*on  authority  hereof,  following  have  been  held  invalid,  as  inter- 
**s»*Ue  with  commerce:  Voight  v.  Wright,  141  U.  S.  67,  35  L.  Ed.  640, 
*^  Sup.  Ct.  857,  Virginia  statute,  requiring  inspection  of  flour  from 
otkfir  States;  Brennan  v.  Titusville,  153  U.  S.  301,  38  L.  Ed.  723,  14 
Sup.  Ct.  832,  tax  on  nonresident  agents;  Schollenberger  v.  Pennsylvania, 
171  U.  S.  12,  43  L.  Ed.  53,  18  Sup.  Ct.  761,  statute  prohibiting  sale  of 
oleomargarine,  as  to  original  packages;  In  re  Beine,  42  Fed.  546,  Kan- 
sas liquor  laws,  as  to  importation  of  liquor  from  other  States;  In  re 
White,  43  Fed.  914,  11  L.  R.  A.  285,  ordinance  requiring  book  agents  to* 
take  out  licenses,  as  applied  to  those  selling  books  from  other  States; 
Georgia  Packing  Co.  v.  Mayor  etc.  of  Macon,  60  Fed.  777,  22  L.  R.  A.  777, 
ordinance  taxing  sales  of  meat,  not  raised  by  seller ;  Anderson  v.  Louis- 
ville etc.  R.  R.  Co.,  62  Fed.  51,  statute  requiring  separate  cars  for  whites 
and  negroes;  Ex  parte  Jervey,  66  Fed.  962,  prohibition  of  importation 
of  liquor,  as  applied  to  persons  importing  it,  but  not  unloading  vessel; 
In  re  Brundage,  96  Fed.  969,  Minnesota  act  prohibiting  sale  of  oleo- 
margarine, colored  to  resemble  butter,  applied  to  importations;  Schmidt 
v.  People,  18  Colo.  80,  31  Pac.  499,  act  prohibiting  importation  of 
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uninspected  fresh  meat;  People  v.  Hawkins,  157  N.  Y.  16,  68  Am.  St. 
Rep.  746,  42  L.  R.  A.  497,  51  N.  E.  261,  law  requiring  convict-made 
goods  to  be  so  marked;  Arnold  v.  Yanders,  56  Ohio  St.  421,  60  Am.  St. 
Rep.  755,  74  N.  E.  51,  statute  imposing  tax  on  sellers  of  convict-made 
goods,  imported  from  other  States;  State  v.  Speyer,  67  Vt.  505,  48 
Am.  St.  Rep.  833.  29  L.  R.  A.  576.  32  Atl.  477,  regulation  prohibiting 
pig-pens  within  one  hundred  feet  of  wells,  streets  or  houses. 

Following  distinguishing  cases  uphold  respective  acts  as  valid  exer- 
cises of  police  power:  Plumley  v.  Commonwealth,  155  U.  S.  469,  39 
L.  Ed.  226,  15  Sup.  Ct.  157,  Massachusetts  statute  prohibiting  sale  of 
oleomargarine;  Louisville  etc.  R.  R.  Co.  v.  Kentucky,  161  U.  S.  700, 
40  L.  Ed.  859,  16  Sup.  Ct.  723,  prohibition  of  railroad  consolidation; 
Hennington  v.  Georgia,  163  U.  S.  304.  41  L.  Ed.  169.  16  Sup.  Ct.  1088, 
statute  prohibiting  running  of  freight  trains  on  Sunday;  New  York 
v.  Roberts,  171  U.  S.  662,  43  L.  Ed.  325,  19  Sup.  Ct.  60  (see  dissenting 
opinion  in  171  U.  S.  677, 43  L.  Ed.  330, 19  Sup.  Ct.  75),  New  York  tax  on 
corporation  franchises;  Jamieson  v.  Indiana  Natural  Gas  &  Oil  Co.,  128 
Ind.  582,  12  L.  R.  A.  661,  28  N.  E.  85  (see  dissenting  opinion  in  128  Ind. 
589,  12  L.  R.  A.  663,  28  N.  E.  87),  statute  limiting  pressure  of  natural 
gas  in  pipes;  Commonwealth  v.  Huntley,  156  Mass.  246,  15  L.  R.  A. 
845.  30  N.  E.  1131,  act  preventing  sale  of  oleomargarine  as  butter; 
Grimes  v.  Eddy,  126  Mo.  184,  47  Am.  St  Rap.  663,  26  L.  R.  A.  644,  28 
S.  W.  760,  regulation  of  transportation  of  importation  of  diseased  cattle ; 
^  Chicago  etc.  Ry.  Co..  v.  State,  47  Neb.  573,  53  Am.  St.  Rep.  570,  41 
L.  R.  A.  486,  66  N.  W.  630,  ordinance  requiring  railroads  to  repair  spe- 
cific portions  of  viaducts,  erected  jointly  with  city ;  Savage  v.  Jones,  225 
U.  S.  525, 56  L.  Ed.  1191,  32  Sup.  Ct.  715,  upholding  State  statute  provid- 
ing for  inspection  and  analysis  of  concentrated  commercial  feeding  stuffs 
imported  in  original  packages ;  Shawnee  Milling  Co.  v.  Temple,  179  Fed. 
522,  upholding  exclusion  from  interstate  commerce  under  national  pure 
food  law  of  flour  bleached  with  nitrogen  peroxide ;  Evans  v.  Chicago  etc. 
Ry.  Co.,  109  Minn.  71,  26  L.  R.  A.  (N.  S.)  278,  122  N.  W.  877,  uphold- 
ing statute  providing  for  inspection  of  animals  imported  into  State; 
People  v.  Abramson,  208  N.  Y.  142,  101  N.  E.  850,  upholding  statute 
requiring  adulterated  milk  to  be  labeled ;  Chicago  etc.  Ry.  Co.  v.  Beatty, 
34  Okl.  332,  42  L.  R.  A.  (N.  S.)  984,  126  Pac.  738,  upholding  statute 
providing  for  reciprocal  demurrage. 

Constitutionality    of    State    regulations    of    interstate    commerce. 
Note,  27  Am.  St.  Rep.  564,  566. 

Legislation  for  protection  of  health  of  livestock,  as  interference 
with  interstate  commerce.    Note,  26  L.  R.  A.  (N.  S.)  280. 

Right  of  State  to  forbid  exportation  of  natural  resources.    Note, 
35  L.  R.  A.  (N.  S.)  1197. 
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Decision  against  constitutional  right  as  nullity  subject  to  collateral 
attack.    Note,  39  L.  R.  A.  455. 

Miscellaneous.  Cited  in  Minnesota  v.  Brundage,  180  U.  S.  504,  46 
L  Ed.  642.  21  Sup.  Ct.  457,  holding  application  to  Federal  court  for 
writ  of  habeas  corpus  to  release  prisoner  under  judgment  of  municipal 
court  will  be  denied  when  he  has  not  availed  himself  of  State  laws; 
Ex  parte  Ulrich,  43  Fed.  664,  habeas  corpus  cannot  be  used  to  release 
prisoner  convicted  by  State  court  of  competent  jurisdiction ;  Rhodes  etc. 
Mfg.  Co.  v.  New  Hampshire,  70  Fed.  722,  Federal  court  cannot  enjoin 
State  officials  from  commencing  action  under  laws  alleged  unconstitu- 
tional. 

136  U.  8.  330-338,  34  !•.  Ed.  464,  10  Sop.  Ot.  1031,  IN  BE  LUIS  OTEIZA  T 
OOBTES. 

Habeas  corpus  In  extradition  came  cannot  perform  office  of  a  writ  of 
error. 

Approved  in  Lincoln  v.  Power,  241  U.  S.  651,  60  L.  Ed.  1222,  36 
Sup.  Ct.  721,  Ex  parte  Yordi,  166  Fed.  924,  and  State  v.  Pratt,  20 
S.  D.  444,  11  Ann.  Cas.  1049,  107  N.  W.  540,  all  reaffirming  rule;  Price 
v.  Henkel,  216  U.  S.  492,  54  L.  Ed.  586,  30  Sup.  Ct.  257,  where  peti- 
tioner claimed  that  he  was  not  in  district  where  indictment  was  found 
at  time  of  offense;  Ex  parte  Chin  Him,  227  Fed.  134,  alien  unlawfully 
in  country  is  not  entitled  to  discharge  on  habeas  corpus  because  of 
defects  in  original  commitment;  Ex  parte  Jim  Hong,  211  Fed.  76,  127 
C.  C.  A.  569,  Chinese  arrested  in  exclusion  proceedings  is  not  entitled 
to  discharge  on  habeas  corpus,  while  his  case  is  pending  before  United 
State  commissioner;  Looe  Shee  v.  North,  170  f'ed.  570,  95  C.  C.  A. 
646,  executive  officers  may  pass  upon  right  of  alien  to  remain  in  United 
States ;  Fong  Yue  Ting  v.  United  States,  149  U.  S.  714,  37  L.  Ed.  913, 
13  Sup.  Ct.  1022,  Ornelas  v.  Ruiz,  161  U.  S.  509,  40  L.  Ed.  789,  16 
Sup.  Ct.  691,  Bryant  v.  United  States,  167  U.  S.  105,  42  L.  Ed.  95, 
17  Sup.  Ct.  745,  Ex  parte  McCabe,  46  Fed.  366,  12  L.  R.  A.  691,  and 
Sternaman  v.  Peck,  80  Fed.  884,  26  C.  C.  A.  214;  all  following  rule ;  Ekin 
▼.  United  States,  142  U.  S.  660,  35  L.  Ed.  1149,  12  Sup.  Ct.  338,  in- 
spector's decision  on  right  to  land  is  not  reviewable  on  habeas  corpus; 
Horner  v.  United  States,  143  U.  S.  215,  36  L.  Ed.  130,  12  Sup.  Ct.  410, 
commissioner's  decision  on  identity  of  prisoner  is  not  reviewable  on 
habeas  corpus;  Horner  v.  United  States,  143  U.  S.  577,  578,  36  I*.  Ed. 
269,  12  Sup.  Ct.  524,  525,  whether  scheme  constitutes  lottery  will  not 
be  decided  in  advance,  on  habeas  corpus;  In  re  Krojanker,  44  Fed 
483,  extradition  commissioner's  decision  on  weight  of  evidence,  not 
reviewable  on  habeas  corpus ;  In  re  Sing  Lee,  54  Fed.  337,  commission- 
er'a  findings  of  fact,  as  to  previous  residence  of  Chinese,  cannot  be 
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reviewed  on  habeas  corpus;  Ex  parte  Rickelt,  61  Fed.  205,  writ  will 
not  lie  to  determine  if  facts  found  before  commissioner  constitute 
crime  charged;  Eaton  v.  West  Virginia,  91  Fed.  766,  34  C.  C.  A.  68, 
Federal  court  will  not,  on  habeas  corpus  procured  after  conviction  in 
State  court,  review  legality  of  extradition;  Ex  parte  Jones,  96  Fed. 
201,  sufficiency  of  evidence,  upon  which  magistrate  committed  prisoner, 
cannot  be  reviewed  by  habeas  corpus;  Turner  v.  Conkey,  132  Ind.  249, 
32  Am.  St.  Rep.  252,  17  L.  R.  A.  509,  31  N.  E.  778,  habeas  corpus  can- 
not be  used  to  remedy  erroneous  denial  of  change  of  venue;  Lem  Moon 
Sin?  v.  United  States,  158  U.  S.  544,  39  L.  Ed.  1084,  15  Sup.  Ct.  969, 
generally. 

Distinguished  in  In  re  Tom  Turn,  64  Fed.  487,  488,  immigration  com- 
missioner's decision  is  not  final,  so  as  to  preclude  one  denied  admission 
from  establishing  citizenship  on  habeas  corpus. 

Extradition  proceedings.    Note,  112  Am.  St.  Rep.  119,  138. 

Habeas  corpus  to  review  errors  or  irregularities  in  proceedings. 
Note,  11  Ann.  Gas.  1051. 

Right,   in   reviewing   extradition  proceedings,  to   be   heard  upon 
merits  of  charge.    Note,  21  L.  R.  A.  (N.  S.)  940. 

Commissioner  for  foreign  extradition,  having  jurisdiction,  and  offense 
being  extraditable,  hi*  judgment  upon  legal  evidence  la  not  reviewable  on 
habeas  corpus. 

Approved  in  McNamara  v.  Henkel,  226  U.  S.  523,  57  L.  Ed.  332,  33 
Sup.  Ct.  146,  and  Ex  parte  Zentner,  188  Fed.  348,  both  reaffirming  rule ; 
Ocampo  v.  United  States,  234  U.  S.  100,  58  L.  Ed.  1235,  34  Sup.  Ct. 
712,  finding  of  probable  cause  may  be  confided  to  prosecuting  attor- 
ney; Hyde  v.  Shine,  199  U.  S.  84,  50  L.  Ed.  97,  25  Sup.  Ct.  760, 
probable  cause  to  sustain  removal  of  prosecution  to  another  Federal 
district  not  reviewable  on  habeas  corpus;  In  re  Lincoln,  228  Fed.  71, 
refusing  to  review  on  certiorari  sufficiency  of  facts  to  warrant  holding 
for  extradition;  United  States  v.  Yeung  Chu  Keng,  140  Fed.  751,  de- 
cision of  commissioner  that  Chinese  is  entitled  to  remain  bars  proceed- 
ings on  complaint  in  District  Court;  In  re  Reiner,  122  Fed.  110,  hold- 
ing embezzlement  of  funds  of  savings  bank  owned  by  city  in  Germany, 
by  cashier,  who  is  public  official  appointed  by  city,  is  an  embezzlement 
of  public  moneys  within  treaty  1852,  between  Prussia  and  the  United 
States ;  United  States  v.  Greene,  108  Fed.  819,  holding  findings  of  com- 
missioner on  proceedings  to  remove  person  charged  with  crime  to  an- 
other district,  where  there  is  any  legal  evidence  before  him  cannot  be 
reviewed  by  court  on  application  for  removal;  In  re  Count  De  Toulouse 
Lautrec,  102  Fed.  879,  43  C.  C.  A.  42,  holding  in  proceedings  for  extra- 
dition of  one  charged  with  extraditable  offense  under  treaty,  findings 


185  NOTES  ON  TJ.  S.  REPORTS.       136  U.  S.  338-356 

of  probable  cause  by  commissioner  is  open  on  habeas  corpus  only  as 
to  whether  there  was  legal  evidence  before  him  on  which  to  exercise 
his  judgment;  Palmer  v.  Colladay,  18  App.  D.  C.  429,  refusing  to  dis- 
turb order  of  committing  magistrate  holding  accused  for  trial. 

Distinguished  in  Grin  v.  Shine,  187  U.  S.  192,  193,  47  L.  Ed.  137,  23 
Sup.  Ct.  103,  holding  whether  depositions  offered  under  22  Stats,  at 
Large,  216,  c.  378,  governing  evidence  in  extradition  cases,  sufficiently 
establishes  criminality,  cannot  be  reviewed  upon  habeas  corpus;  In  re 
Richter,  100  Fed.  296,  holding  on  application  for  removal  of  defendant 
to  another  district  for  trial,  indictment  is  presumptive  evidence  of 
probable  cause. 

The  words  "for  similar  purposes,*  in  act  of  August  3,  1882,  mean  "as 
evidence  of  criminality.'9 

Approved  in  In  re  Lincoln,  228  Fed.  72,  and  Ex  parte  La  Mantia, 
206  Fed.  331,  both  reaffirming  rule. 

Right  of  prisoner  to  discharge  on  habeas  corpus  after  commitment 
and  before  trial.    Note,  100  Am.  St.  Rep.  37. 

Meaning  of  word  "smilar."    Note,  18  Ann.  0a8.  795. 

Miscellaneous.  Cited  in  The  Japanese  Immigrant  Case,  189  U.  S. 
98,  47  L.  Ed.  725,  23  Sup.  Ct.  613,  holding  executive  officers  of  United 
States  were  not  invested  by  provisions  of  acts  of  October  19,  1888, 
c.  1210,  and  March  3,  1891,  c.  551,  for  deportations  of  aliens,  with 
arbitrary  power  of  deportation  without  giving  alien  right  to  be  heard; 
State  v.  Huegin,  110  Wis.  235,  85  N.  W.  1057,  holding,  upon  habeas 
corpus  proceedings,  court  has  jurisdiction  to  examine  the  complaint 
and  evidence  to  see  if  there  is  probable  cause. 

136  17.  8.  338-347,  34  L.  Ed.  468,  10  Sup.  Ot.  996,  8ALOT  V.  BLOOH. 
Not  cited. 

136  17.  &  348-356,  34  L.  Bd.  360,  10  Sap.  Ct.  843,  REYNOLDS  V.  ADDEN. 

Description  of  A  as  citizen  of  Massachusetts  on  bond  and  attachment 
petition  does  not  estop  him  from  removing  cause  as  citizen  of  New 
Hampshire. 

Approved  in  Illinois  Life  Ins.  Co.  v.  Shenehon,  109  Fed.  676,  holding 
defendant  is  citizen  of  Illinois  under  the  facts  of  the  case;  Bowen  v. 
Howenstein,  39  App.  D.  C.  587,  Ann.  Gas.  1913E,  1179,  no  estoppel  to 
caveat  will  arises  against  beneficiary  from  waiver  of  citation  and 
consent  to  probate ;  Schindelholz  v.  Cullum,  55  Fed.  890,  5  C.  C.  A.  293, 
case  on  all-fours  on  this  proposition. 

Effect  of  Massachusetts  insolvency  on  right  to  attach  debtor  In 
Louisiana  la  governed  by  latter's  law. 
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Approved  in  Zacher  v.  Fidelity  Trust  &  Safety  Vault  Co.,  106  Fed. 
595,  598,  45  C.  C.  A.  480,  holding  lien  of  creditor  attaching  property 
of  a  Connecticut  corporation  in  Kentucky  after  appointment  of  re- 
ceiver by.  Connecticut  court  is  not  displaced  by  subsequent  general 
assignment  to  receiver  by  corporation. 

Insolvency  in  Massachusetts  does  not  estop  creditor,  though  surety  for 
assignee,  from  attaching  in  Louisiana. 

Approved  in  Lewis  v.  Clark,  129  Fed.  573,  64  C.  C.  A.  138,  permitting 
foreclosure  by  receiver  for  loan  association  appointed  in  another  State; 
Hale  v.  Hardon,  95  Fed.  773,  37  C.  C.  A.  240,  liability  of  nonresident 
stockholders  may  be  fixed  and  receivers  appointed  to  enforce  in  other 
States;  Cross  v.  Brown,  19  R.  I.  238,  33  Atl.  153,  and  Commercial  Nat. 
Bank  v.  Motherwell  Iron  etc.  Co.,  95  Tenn.  182,  29  L.  R.  A.  167,  31 
S.  W.  1004,  insolvency  proceedings  will  not  defeat  right  of  creditor 
to  sue  and  attach  in  another.  State ;  Western  Union  Tel.  Co.  v.  Russell, 
12  Tex.  Civ.  App.  85,  33  S.  W.  709,  on  right  of  citizen  of  one  State  to 
sue  in  another,  defendant  found  therein  for  breach  of  contract  in 
former. 

Distinguished  in  Moran  v.  Sturges,  154  U.  S.  272,  38  L.  Ed.  986,  14 
Sup.  Ct.  1024,  State  court  cannot  attach  vessels  in  custody  of  ad- 
miralty court;  Oilman  v.  Ketcham,  84  Wis.  68,  36  Am.  St.  Rep.  902, 
23  L.  R.  A.  57,  54  N.  W.  397,  claim  of  receiver  appointed  in  sister 
State  will  be  sustained  as  against' garnishment  by  debtor  enjoined  in 
such  State. 

Transfer  of  property  out  of  State  by  bankruptcy  or  kindred  pro- 
ceedings.   Note,  23  L.  R.  A.  37,  42. 

136  U.  S.  356-385,  34  L.  Ed.  363,  10  Sup.  Ot.  1004,  NASHUA  ETC.  R.  R. 
CORP.  v.  LOWELL  ETC.  R.  R.  CORP. 

Corporation  is  citizen  of  State  creating  it,  as  respects  Federal  jurisdic- 
tion. 

Approved  in  Lake  Shore  &  M.  S.  Ry.  Co.  v.  Eder,  174  Fed.  946,  98 
C.  C.  A.  556,  corporation  incorporated  in  several  States,  including 
that  in  which  suit  is  brought,  must  be  regarded  as  citizen  of  latter; 
Williamson  v.  Krohn,  66  Fed.  662,  13  C.  C.  A.  668,  railroad  incorpo- 
rated in  two  States  may  be  sued  in  Federal  court  as  citizen  of  one  by 
citizen  of  another;  Central  Trust  Co.  v.  Chattanooga  etc.  R.  R.  Co.,  68 
Fed.  694,  receiver,  exempt  by  State  law  from  garnishment,  may  be 
garnished  in  Federal  court  in  another  State. 

Distinguished  in  Fairfield  v.  Great  Falls  Mfg.  Co.,  175  Fed.  306,  rail- 
road incorporated  in  one  State  and  then  incorporated  in  another  must 
be  regarded  as  citizen  of  first  State  for  removal  purposes.  . 
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Jurisdiction  of  foreign  corporations.    Note,  85  Am.  St.  Rep.  920. 

Residence  or  citizenship  of  foreign  corporations  for  purpose  of 
Federal  jurisdiction.    Note,  14  L.  R.  A.  185. 

Since  act  of  1875,  objection  for  want  of  diverse  citizenship  may  be  by 
answer. 

Approved  in  Reavis  v.  Reavis,  101  Fed.  22,  holding  where  jurisdic- 
tion is  denied  in  answer  in  Federal  court,  motion  to  dismiss  is  not 
waiver  of  other  defenses  set  up  in  answer ;  dissenting  opinion  in  Hewitt 
v.  Story,  64  Fed.  522,  30  L.  R.  A.  273,  12  C.  C.  A.  250,  reaffirming  rule. 

By  act  of  1875,  Federal  court  must  act,  sua  sponte,  if  its  jurisdiction 
violated,  though  no  plea  in  abatement. 

Approved  in  Anderson  v.  Watt,  138  U.  S.  701,  34  L.  Ed.  1081,  11 
Sup.  Ct.  451,  and  Curnow  v.  Phoenix  Ins.  Co.,  44  Fed.  305,  petition  to 
remand  may  be  filed  and  treated  as  traverse  of  petition  to  remove 
question  of  citizenship  being  tried;  Missouri  Pac.  Ry.  Co.  v.  Meeh,  69 
Fed.  755,  30  L.  R.  A,  252,  16  C.  C.  A.  510,  Federal  courts  must  dismiss 
or  remand  whenever  lack  of  jurisdiction  appears  on  record. 

Distinguished  in  Rones  v.  Katalla  Co.,  182  Fed.  949,  defendant 
which  had  procured  removal  of  cause  held  not  entitled  to  remand  after 
discovering  that  plaintiff  was  alien;  Markwood  v.  Southern  Ry.,  65 
Fed.  825,  refusing  to  remand;  Mason  v.  Dullagham,  82  Fed.  689,  27 
C.  C.  A.  296,  objection  to  citizenship  of  certain  defendants  cannot  be 
raised  by  codefendants,  after  dismissal  as  to  former. 

Railroads  of  two  or  more  States,  though  joined  in  interest  and  practi- 
cally consolidated  retain  separate  identity. 

Approved  in  Dodd  v.  Louisville  Bridge  Co.,  130  Fed.  195,  reaffirming 
rule;  Goodwin  v.  Boston  etc.  R.  R.  Co.,  127  Fed.  987,  holding  corpora- 
tion incorporated  under  laws  of  New  .Hampshire,  Massachusetts  and 
Maine  is  citizen  of  New  Hampshire  when  sued  by  citizen  thereof; 
Goodwin  v.  New  York,  N.  H.  &  H.  R.  R.  Co.,  124  Fed.  362,  363,  364, 
366,  367,  369,  371,  holding  corporation  owning  system  of  railroad  in 
Massachusetts  and  Connecticut  which  may  be  sued  in  Massachusetts  by 
citizen  of  Connecticut  and  conversely,  cannot  be  sued  in  Massachusetts 
by  citizen  thereof,  alleging  that  defendant  is  citizen  of  Connecticut; 
Boston  etc.  R.  R.  v.  Hurd,  108  Fed.  118,  56  L.  R.  A.  193,  47  C.  C.  A. 
615,  holding  action  by  citizen  of  Massachusetts  was  properly  brought 
in  Circuit  Court  of  New  Hampshire  district  for  death  of  resident  of 
Massachusetts,  against  railroad  incorporated  by  concurrent  action  of 
several  States,  including  those  named;  Mackay  v.  New  York  etc.  R. 
Co.,  82  Conn.  84,  24  L.  It.  A.  (N.  S.)  768,  72  Atl.  587,  consolidated  cor- 
poration cannot  plead  ultra  vires  where  act  was  legal  in  State  where 
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done;  Attorney  General  v.  New  York  etc.  R.  Co.,  198  Mass.  420,  84 
N.  E.  740,  consolidated  corporation  cannot  perform  act  forbidden  by 
laws  of  State  because  legal  in  another  State  where  incorporated;  Deb- 
nam  v.  Southern  etc.  Tel.  Co.,  126  N.  C.  842,  36  S.  E.  273,  holding  for- 
eign corporation  complying  with  Pub.  Laws  1899,  c.  62,  §  1,  N.  C,  be- 
came domestic  corporation  and  not  licensee  to  do  business  in  State; 
St.  Louis  etc.  Ry.  Co.  v.  James,  161  U.  S.  561,  40  L.  Ed.  808,  16  Sup. 
Ct.  627  (see  dissenting  opinion  in  161  U.  S.  569,  40  L.  Ed.  811,  16  Sup. 
Ct.  630),  company  extending  line  and  filing  articles  in  Arkansas  can- 
not be  sued  in  Federal  court,  as  citizen  thereof;  Paul  v.  Baltimore  etc. 
R.  R.  Co.,  44  Fed.  514,  and  Duncan  v«  St.  Louis  etc.  Ry.  Co.,  49  La. 
Ann.  1703,  22  South.  925,  railroad  is  corporation  of  State  where 
incorporated,  although  consolidated  with  road  chartered  by  laws  of 
another;  Amsden  v.  Norwich  Union  Fire  Ins.  Co.,  44  Fed.  517, 
appointment  of  resident  agent  on  whom  process  may  be  served  does 
not  constitute  corporation  resident  of  State;  Stephens  v.  St.  Louis 
etc.  R.  R.  Co.,  47  Fed.  533,  14  L.  R.  A.  187,  company  chartered  in 
Missouri  and  adopted  in  Arkansas  may  remove  to  Federal  court  in 
Arkansas  a  suit  by  a  citizen  of  Arkansas;  Conn  v.  Chicago  etc. 
R.  R.  Co.,  48  Fed.  179,  nonresident  corporation  purchasing  all  roads 
in  State  owned  by  domestic  corporation,  does  not  become  domestic 
corporation;  Phinizy  v.  Augusta  etc.  R.  R.  Co.,  56  Fed.  276,  citi- 
zenship of  corporation  is  not  determined  by  place  of  business,  but 
by  act  of  incorporation;  Western  etc.  R.  R.  Co.  v.  Roberson,  61  Fed. 
599,  9  C.  C.  A.  646,  statute  that  lessee  shall  become  State  cor- 
poration by  acceptance  of  lease,  makes  it  such  jurisdictionally;  Mark- 
wood  v.  Southern  Ry.  Co.,  65  Fed.  823,  corporation  receiving  privileges 
in  another  State  does  not  necessarily  become  its  citizen;  Missouri  Pac. 
Ry.  Co.  v.  Meeh,  69  Fed.  756,  757,  80  L.  R.  A.  253,  254,  16  C.  C.  A.  510, 
for  jurisdictional  purposes,  railroad  is  citizen  only  of  State  where  sued, 
though  also  incorporated  elsewhere;  Louisville  Trust  Co.  v.  Louisville 
etc.  Ry.  Co.,  75  Fed.  440,  22  C.  C.  A.  378,  existing  corporation,  incor- 
porated by  another  State,  is  not  affected  by  subsequent  consolidation 
with  corporation  of  third  State;  Hollingsworth  v.  Southern  Ry.  Co., 
86  Fed.  355,  foreign  corporation,  by  complying  with  South  Carolina 
statute,  does  not  become  citizen  thereof  for  purpose  of  divesting  Fed- 
eral jurisdiction;  Kahl  v.  Memphis  etc.  R.  R.  Co.,  95  Ala.  341,  10 
South.  662,  Alabama  courts  cannot  entertain  action  against  company 
incorporated  in  Alabama,  Mississippi  and  Tennessee,  for  tort  com- 
mitted in  Mississippi;  Craig  Silver  Co.  v.  Smith,  163  Mass.  266,  39 
N.  E.  1118,  defendants  subscribing  to  shares  with  Virginia  corpora- 
tion cannot  be  compelled  to  take  shares  in  same  corporation  incor- 
porated in  Connecticut;  Moody  v.  Shaw,  173  Mass.  378,  53  N.  E.  891, 
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Vtoe  of  stock  in  railroad  incorporated  both  in  New  York  and  Massa- 
chusetts may  be  required  to  pay  inheritance  imposed  by  latter;  Smith 
*  LAke  Shore  etc.  R.  R.  Co.,  114  Mich.  466,  72  N.  W.  330,  corporation 
consolidating  with  others  under  general  law  loses  special  privileges; 
Pin&ree  v.  Michigan  Cent.  R.  R.  Co.,  118  Mich.  337,  76  N.  W.  643,  acts 
Emitting  railroad  to  manage  or  own  branch  lines  do  not,  in  absence 
o£    intent  to  affect  statutory  consolidation,   create  new   corporation; 
Toixjrville  v.  Wabash  R.  R.  Co.,  148  Mo.  622,  71  Am.  St.  Rep.  653,  50 
S*    W.    301,  corporation*  may  have  separate  entities  in  different  States ; 
People  v.  New  York  etc.  R.  R.  Co.,  129  N.  Y.  484,  15  L.  R.  A.  88,  29 
**•  E.   961,  quaere,  docs  consolidation  of  corporations  of  different  States 
^%ate    new  corporation  de  jure;  Western  Union  Tel.  Co.  v.  Pittsburg 
*fo-   R-  Co.,  137  Fed.  436,  arguendo. 

distinguished  in  Wasley  v.  Chicago  etc.  Ry.  Co.,  147  Fed.  616,  where 
corporation  formed  by  consolidation  of  two  companies  of  different 
States  united  with  five  companies  of  one  of  such  States  to  form  new 
compa.iiy,  it  could  not  remove  suit  from  State  court  of  either  State; 
Fitzgerald  v.  Missouri  Pac.  Ry.  Co.,  45  Fed.  815,  consolidated  road 
u  citizen  of  all  States  of  which  constituent  roads  are  citizens;  Smith 
*.  New  York  etc.  R.  R.  Co.,  96  Fed.  505,  507,  508,  509,  511,  railroad 
corporations  created  by  concurrent  legislation  of  several  States,  jointly 
operating  entire  line,  are  jointly  liable  for  tort  in  either. 

Effects  of  the  consolidation  of  corporations.    Note,   89  Am.  St. 
Rep.  656. 

Railroad  directors  may  charge  their  road  for  part  of  joint  terminal, 
though  prohibited  from  sharing  other  road's  terminal  expense. 

Distinguished  in  Bostwick  v.  Chapman,  60  Conn.  568,  24  Atl.  37, 
folding  contract  to  aid  construction  of  road  of  another  corporation  in 
bother  State  illegal. 

Bailroad  operating  another  cannot  apply  Joint  earnings  to  purchase  of 
third,  without  leased  road's  consent. 

Cited  in  Nashua  etc.  R,  R.  Corp.  v.  Boston  etc.  R.  R.  Corp.,  157  Mass. 
272,  31.  N.  E.  1062,  subsequent  phase  of  same  litigation. 

Miscellaneous.  Cited  in  Nashua  etc.  R.  R.  Corp.  v.  Boston  etc.  R.  R. 
Corp.,  61  Fed.  238,  246,  9  C.  C.  A.  468  (modify  51  Fed.  930,  2  C.  C.  A. 
542),  subsequent  phase  of  same  litigation. 

136  U.  8.  386-393,  34  L.  Ed.  424,  10  Sup.  Ot.  942,  NORRIS  T.  HAGGIN. 
Fifteen  years'  delay  after  knowledge  of  fraud  oars  suit. 
Approved  in  Williamson  v.  Beardsley,  137  Fed.  470,  69  C.  C.  A.  615, 
refusing  to  set  aside  executor's  deeds  five  years  after  order  of  sale 
iv here  grounds  of  attack  consisted  of  defects  in  proceedings;  Moore 
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v.  Nickey,  133  Feci.  293,  66  C.  C.  A.  667,  suit  for  recovery  of  mining 
stock  barred  by  eight  years'  delay  after  demand  where  barred  in  five 
years  by  State  law;  Socrates  Quicksilver  Mines  v.  Carr  Realty  Co., 
130  Fed.  294,  64  C.  C.  A.  539,  denying  relief,  after  thirty  years'  delay, 
by  one  claiming  under  part  of  locators  of  mining  claim  against  fraud  by 
which  others  obtained  patent  to  entire  claim;  Elliott  v.  Elliott,  3 
Alaska,  373,  one  suing  to  recover  interest  in  mine  under  grubstake  con- 
tract held  barred  by  knowledge  of  original  location  and  four  years' 
failure  to  make  further  inquiry;  Williams  v.  Woodruff,  35  Colo.  65, 
5  L.  R.  A.  (N.  S.)  986,  85  Pac.  102,  thirteen  years'  delay  in  asserting 
rights  under  trust  held  laches;  Black  v.  Black,  64  Kan.  705,  68  Pac. 
667,  holding  action  for  fraud  cannot  be  maintained  after  eighteen  years 
after  estate  has  been  settled  where  fraud  grew  out  of  accounts  in 
estate  of  their  father  which  accounts  were  public  records;  Ripple  v. 
Kuehne,  100  Md.  677,  60  Atl.  465,  eight  years'  delay  and  death  of 
party  charged  with  fraud  and  of  attorney  who  conducted  transaction 
bars  relief  from  assignment  of  stock  procured  by  fraud;  Loomis  v. 
Missouri  etc.  Ry.  Co.,  165  Mo.  493,  65  S.  W.  968,  holding,  under  the 
facts  of  this  case,  plaintiff  was  barred  by  laches;  Kavanaugh  v.  Flavin, 
35  Mont.  138,  88  Pac.  766,  failure  to  assert  title  to  mine  for  twelve 
years  and  death  of  adverse  claimant  held  to  bar  suit;  Board  of 
Commrs.  of  Garfield  County  v.  Renshaw,  23  Okl.  58,  22  L.  R.  A.  (N.  S.) 
207,  99  Pac.  639,  public  records  sufficient  notice  to  set  statute  in 
motion ;  Boone  Co.  v.  Burlington  etc.  R.  R.  Co.,  139  U.  S.  693,  35  L.  Ed. 
323,  11  Sup.  Ct.  690,  suit  to  vacate  decree  for  fraud;  Hammond  v. 
Hopkins,  143  U.  S.  250,  36  L.  Ed.  145,  12  Sup.  Ct.  427,  open  sale  by 
trustee  will  not  be  set  aside  after  twenty  years'  delay;  Pearsall  v. 
Smith,  149  U.  S.  236,  37  L.  Ed  717,  13  Sup.  Ct.  835,  bill  to  set  aside 
bankrupt's  conveyance;  De  Estrada  v.  San  Felipe  etc.  Water  Co.,  46 
Fed.  282,  Naddo  v.  Bardon,  51  Fed.  498,  2  C.  C.  A.  335,  Fuller 
v.  Montague,  59  Fed.  220,  8  C.  C.  A.  100,  neither  poverty,  absence  from 
State,  nor  ignorance  can  excuse  delay  of  thirty  years;  Holladay  v. 
Land  etc.  Imp.  Co.,  57  Fed.  792,  6  C.  C.  A.  560,  twenty-four  years' 
delay  bars  attack  on  partnership  settlement,  books  being  destroyed 
and  partners  dead;  Eiffert  v.  Craps,  58  Fed.  472,  7  C.  C.  A.  319,  where 
inspection  of  deed  would  have  discovered  fraud;  Lant  v.  Manlcy,  71 
Fed.  16,  19,  ignorance  of  record  matters  will  not  excuse  delay;  South- 
ern Pac.  R.  R.  v.  Groeck,  74  Fed.  587,  suit  by  railroad  to  cancel  patent 
to  land  withdrawn  from  settlement  and  within  its  grant;  Miles  v. 
Vivian,  79  Fed.  853,  25  C.  C.  A.  208,  suit  by  bondholder  against  trustee 
for  failure  to  record  mortgage,  twenty  years'  delay;  Bruner  v.  Finley, 
187  Pa.  St.  404,  407,  41  Atl.  340,  341,  laches  may  apply  to  purchase  by 
trustee;  Woodfolk  v.  Marley,  98  Tenn.  473,  40  S.  W.  480,  bill  to  rescind 
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y  e    of   land  filed  three  years  after  discovery  of  fraud;  Rogers  v.  Van 

0rtWick,  87  Wis.  429,  58  N.  W.  762,  three  years'  delay,  suit  to  vacate 

^fey  0f  stock  greatly  increased  in  value;  Melms  v.  Pabst  Brewing 

Jc'    ^3   Wis.  174,  67  Am.  St.  Rep.  912,  66  N.  W.  524,  suit  by  heirs  to 

•       *^    sale  for  benefit  of  executrix  after  twenty  years'  delay;  dissent- 

gtft^*>inion  in  224  Fed.  14,  139  C.  C.  A.  465,  majority  applying  State 

r>£     ^    in  question  of  laches. 
457    %*i*iguished  in  Cunningham  v.  Pettigrew,  169  Fed.  342,  94  C.  C.  A. 
Boft,:*^*"***  no*  Darre^  where  complainant  merely  suspected  fraud;  Sis  v. 

bg^^**^n,  11  App.  D.  C.  121,  trust  deed  held  not  barred  by  laches  in 
-i23    ^k*5^  °^  sPeciftl  circumstances;  State  v.  Brooks-Scanlon  Lumber  Co., 

^tv^^inn.  404,  142  N.  W.  719,  refusing  to  apply  doctrine  of  laches  to 

CI***  ^  at  law;  McIntire  v-  Prvor>  173  U-  S-  58>  4S  L-  Bd-  618»  19  SuP- 
^^),  facts  show  fraud  so  glaring  as  to  do  away  with  defense  of 

^Htes,  rights  of  strangers  being  unaffected;  Kirkley  v.  Sharp,  98  Ga. 

489,  25  S.  E.  564,  failure  to  employ  necessary  means  to  discover  fraud 

may  be  excused  when  plaintiff  has  been  lulled  into  sense  of  security 

by  reason  of  confidential  relations. 

Running  of  statute  of  limitations  against  fraudulent  conveyances. 
Note,  4  Ann.  Oas.  1098. 

Laches  as  affected  by  ignorance  of  facts.    Note,  19  Ann.  Gas.  113. 

Public  records  as  notice  to  set  statute  running  against  action 
based  on  fraud.    Note,  22  L.  R.  A.  (N.  S.)  209. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to  Federal  courts. 
Note,  40  L.  R.  A.  (N.  8.)  424. 

156  XT.  8.  393-407,  34  L.  Ed.  386,  10  Sup.  Ok  846,  TEXAS  ETC.  BY.  OO.  V. 


Railroad  agreeing  to  establish  terminus  permanently  at  city  sufficiently 
performs  agreement  by  retaining  it  for  eight  years. 

Approved  in  Eckington  etc.  R.  Co.  v.  McDevitt,  191  U.  S.  114,  48- 
L.  Ed.  116/  24  Sup.  Ct.  36,  holding  difference  between  value  of  land 
with  street-car  service  and  expectation  that  cars  will  continue  to  run 
and  such  value  without  operation  of  cars  is  too  uncertain  for  measure 
of  damages  for  breach  of  covenant  to  run  cars;  Risley  v.  City  of  Utica, 
179  Fed.  885,  contract  providing  that  city  should  pay  water  company 
for  water  at  specified  rate,  so  long  as  company  should  supply  same, 
held  terminable  on  reasonable  notice  by  city;  Atlanta  etc.  R.  Co.  v. 
Camp,  130  6a.  6,  124  Am,  St.  Rep.  151,  14  Ann,  Oas.  439,  15  L.  R.  A. 
(N.  S.)  594,  60  S.  £.  179,  contract  of  railroad  to'  maintain  station  held 
subordinate  to  its  public  duties;  Louisiana  Ry.  etc.  Co.  v.  Railroad 
Commission,    121   La.   859,   46    South.   888,    railroad   commission   has 
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authority  to  designate  site  for  depot;  Arundel  Realty  Co.  v.  Maryland 
Electric  Ry.  Co.,  116  Md.  264,  38  L.  R.  A.  (N.  S.)  157,  81  Atl.  789,  re- 
fusing to  enforce  oral  contract  to  maintain  special  rate  between  city 
and  suburban  land;  Whalen  v.  Baltimore  etc.  R.  Co.,  108  Md.  19,  .129 
Amu  St.  Rep.  423,  17  L.  R.  A.  (N.  8.)  130,  69  Atl.  392,  112  Md.  200, 
201,  76  Atl.  167,  168,  169,  agreement  to  maintain  turnout  and  siding 
not  binding  after  lapse  of  fifty-nine  years  and  change  in  location  of 
road;  St.  Louis  etc.  R.  Co.  v.  Houck,  120  Mo.  App.  650,  97  S.  W.  968, 
denying  recovery  on  subscription  where  instead  of  building  depot  in 
town  as  agreed,  it  was  built  in  extension;  Edwards  v.  City  of  Golds- 
boro,  141  N.  C.  70,  8  Ann.  Caa.  479,  4  L.  R.  A.  (N.  8.)  589,  53  S.  E. 
655,  holding  void  contract  between  city  and  property  owners  as  to 
location  of  certain  public  buildings;  Southard  v.  Arkansas  Valley  etc. 
Ry.  Co.,  24  Okl.  422,  103  Pac.  756,  note  given  in  aid  of  construction 
of  railroad  through  given  point  is  valid;  McCullough-Dalzell  Crucible 
Co.  v.  Philadelphia  Co.,  223  Pa.  343,  72  Atl.  636,  contract  to  furnish 
natural  gas  at  certain  rate  in  consideration  of  right  of  way,  held 
terminable  on  reasonable  notice;  Cross  v.  Southern  Ry.  Co.,  2  Tenn. 
Civ.  594,  595,  598,  agreement  to  maintain  depot  is  fulfilled  by  supply- 
ing such  accommodations  as  business  of  road  may  require ;  Jones  v. 
Newport  News  etc.  Co.,  65  Fed.  741,  13  C.  C.  A.  95,  agreement  to  build 
switch  does  not  imply  that  it  shall  be  perpetual;  Texas  etc.  Ry.  Co.  v. 
Scott,  77  Fed.  730,  37  L.  R.  A.  97,  23  C.  C.  A.  424,  maintaining  depot 
for  thirty-six  years  is  virtual  compliance  with  contract;  Metropolitan 
Trust  Co.  v.  Columbus  etc.  Ry.  Co.,  95  Fed.  20,  doubting  whether  lease 
provision  against  extending  line  is  valid;  Florida  etc.  R.  R.  Co.  v. 
State,  31  Fla.  510,  34  Amu  St.  Rep.  38,  20  L.  R.  A.  423,  13  South.  107, 
contracts  undertaking  to  obligate  railroad  to  establish  depot  exclusively 
at  particular  point  are  void;  Little  Rock  etc.  Ry.  Co.  v.  Birnie,  59  Ark. 
81  (see  26  S.  W.  528),  grant  for  depot  satisfied  by  occupation  as  such 
eleven  years;  dissenting  opinion  in  Parrott  v.  Atlantic  etc.  R.  Co.,  165 
N.  C.  309,  312,  314,  320,  Ann,  Gas.  1915D,  265,  81  S.  E.  353,  355,  358, 
majority  upholding  agreement  in  deed  to  right  of  way  by  which  rail- 
road promised  to  maintain  flag  station;  South  Memphis  Land  Co.  v. 
McLean  Hardwood  Lumber  Co.,  179  Fed.  424,  102  C.  C.  A.  563, 
arguendo. 

Distinguished  in  McKell  v.  Chesapeake  &  O.  Ry.  Co.,  186  Fed.  48, 
49,  108  C.  C.  A.  141,  upholding  contract  by  railroad  company  to  build 
and  operate  spur-track  to  certain  coal  mines;  Graham  v.  Jonesboro  etc. 
R.  Co.,  Ill  Ark.  602,  164  S.  W.  731,  upholding  contract  by  railroad  to 
maintain  spur-track;  Herzog  v.  Atchison  etc.  R.  R.  Co.,  153  Cal.  499, 
17  L.  R.  A.  (N.  8.)  428,  95  Pac.  899,  upholding  contract  for  mainte- 
nance of  station,  which  did  not  purport  to  prevent  railroad  from  es- 
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tabtishing  other  stations;  Linthicum  v.  Washington  ete.  Elec.  R.  Co., 
124  McL  270,  92  Atl.  919,  enforcing  covenant  of  ligating  railroad  com- 
pany to  establish  particular  kind  of  crossing;  Parrott  v.  Atlantic  etc. 
R.  Co.,  165  N.  C.  306,  Ann.  Oas.  1916D,  266,  81  S.  E.  352,  upholding 
agreement  in  deed  to  right  of  way,  by  which  railroad  promised  to 
maintain  flag  station;  Vandivort  v.  Pittsburgh  etc.  Ry.  Co.,  249  Pa. 
219,  94  AtL  744,  street  railroad  company  liable  in  damages  for  viola- 
tion of  contract  to  maintain  stop  on  certain  land;  Qulf  etc.  Ry.  Co.  v. 
Martin,  38  Tex.  Civ.  384,  86  S.  W.  28,  railroad  held  liable  in  damages 
for  failure  to  maintain  depot ;  Schmidts  v.  Louisville  etc.  R.  R.  Co.,  101 
Ky.  473,  38  L.  R.  A.  819,  41  S.  W.  1024,  fact  that  performance  of  con- 
tract to  run  railroad  will  result  in  loss  does  not  justify  its  rescission. 

Right  to  terminate  contract  containing  no  stipulation  as  to  dura- 
tion.   Note,  20  Ann,  Oas.  1107. 

Language  is  considered  with  relation  to  subject;  "permanent,"  in  rail- 
way agreement,  held  not  "forever." 

Approved  in  Union  Stockyards  Co.  v.  Nashville  Pack.  Co.,  140  Fed. 
706,  72  C.  C.  A.  195,  where  stockyards  company  conveyed  land  to- 
packing-house  on  agreement  to  build  plant  thereon  and  to  do  all; 
weighing  and  handling  of  stock  at  stockyards,  and  house  built  but 
subsequently  abandoned,  deed  not  set  aside;  Lucas  v.  New  York  etc. 
R.  Co.,  130  Fed.  438,  64  C.  C.  A.  638,  where  railroad  agreed  to  make 
suitable  entrances  to  depot  grounds  in  consideration  of  dedication  of 
land  to  village  for  roadway,  and  after  this  done  city  changed  grade 
and  obstructed  entrance  by  retaining  wall,  covenant  of  railroad  not 
broken  by  opening  different  entrance ;  Western  Union  Tel.  Co.  v.  Penn- 
sylvania Co.,  125  Fed.  71,  72,  holding  executory  contract  between  tele- 
graph and  railroad  company  for  construction  of  telegraph  line  along 
right  of  way  of  railroad  company  for  their  joint  benefit  did  not  operate 
as  conveyance  to  telegraph  company  of  an  estate  in  realty;  Cleveland 
etc.  R.  R.  Co.  v.  King,  23  Ind.  App.  583,  55  N.  E.  878,  holding  where 
acts  complained  of  consisted  of  defendant's  casting  into  large  pond 
near  plaintiff's  premises  offensive  material,  the  nuisance  could  be  re- 
moved and  hence  was  not  permanent;  Sullivan  v.  Detroit  etc.  Ry.  Co., 
135  Mi«h.  672,  106  Am.  St.  Rep.  403,  64  L.  R.  A.  673,  98  N.  W.  759, 
contract  of  corporation  to  give  attorney  permanent  employment  as 
counsel  satisfied  by  employment  for  year  at  fixed  salary. 

Distinguished  in  Western  Union  Tel.  Co.  v.  Pennsylvania  Co.,  129 
Fed.  866,  68  L.  R.  A.  968,  64  C.  C.  A.  285,  denying  right  of  railroad 
to  revoke  at  will  contract  with  telegraph  company  for  construction  and 
operation  of  telegraph  line  along  railroad  right  of  way. 
XV— 13 
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Specific  performance  cannot  be  decreed  of  railroad  agreement  to  keep 
terminus  at  certain  city,  because  requiring  endless  supervision,  remedy  is  at 
law. 

Approved  in  Beasley  v.  Texas  &  Pac.  Ry.  Co.,  191  U.  S.  497,  48 
L.  Ed.  276,  24  Sup.  Ct.  164,  holding  specific  performance  of  covenant 
in  deed  not  to  build  railroad  depot  within  three  miles  of  one  stipulated 
for  cannot  be  decreed,  affirming:  Beasley  v.  Texas  etc.  Ry.  Co.,  115  Fed. 
955,  956,  53  C.  C.  A.  434,  holding  contract  by  railroad  company  to 
establish  station  at  particular  place  and  maintain  no  other  station 
within  certain  distance  is  contrary  to  public  policy ;  York  Haven  Water 
etc.  Co.  v.  York  Haven  Paper  Co.,  201  Fed.  278,  279,  119  C.  C.  A.  508, 
refusing  injunction  to  restrain  breach  of  covenant  to  furnish  water- 
power  "for  all  time";  Miller  v.  Chicago  &  A.  R.  Co.,  198  Fed.  699, 
refusing  to  compel  consolidated  railroad  company  to  keep  separate 
accounts  for  its  constituent  lines;  United  Cigarette  Mach.  Co.  v.  Win- 
ston Cigarette  Mach.  Co.,  194  Fed.  958,  114  C.  C.  A.  583,  refusing 
injunction  to  restrain  breach  of  long  term  contract ;  Kansas  City  South- 
ern Ry.  Co.  v.  Quigley,  181  Fed.  205,  206,  denying  injunction  to  prevent 
removal  of  railroad  division  point;  Sewerage  &  Water  Board  v.  How- 
ard, 175  Fed.  560,  99  C.  C.  A.  177,  refusing  specific  performance  of 
contract  to  supply  water  for  distributing  system ;  Shubert  v.  Woodward, 
167  Fed.  57,  92  C.  C.  A.  509,  refusing  to  compel  party  to  act  as  theatri- 
cal manager;  General  Elec.  Co.  v.  Westinghouse  Elec.  &  Mfg.  Co., 
144  Fed.  462,  denying  specific  performance  of  fifteen  year  contract 
whereby  defendant  agreed  not  to  make  certain  articles  and  plaintiff 
agreed  to  sell  to  former  all  such  articles  needed;  Grand  Trunk  etc.  R. 
Co.  v.  Chicago  etc.  R.  Co.,  141  Fed.  801,  73  C.  C.  A.  43,  construing 
contract  by  lessee  railroad  to  run  trains  over  tracks  of  lessor  during 
term  of  lease  on  wheel  basis  rental  as  not  binding  lessee  to  use  tracks; 
Berliner  Gramophone  Co.  v.  Seaman,  110  Fed.  34,  49  C.  C.  A.  99,  hold- 
ing where  contract  is  one  establishing  business  relations  between  par- 
ties containing  mutual  covenants,  court  will  not  decree  specific  per- 
formance; Strang  v.  Richmond  etc.  R.  R.  Co.,  101  Fed.  517,  41  C.  C.  A. 
474,  holding  contract  to  build  railroad  cannot  be  specifically  enforced; 
Willson  v.  Winchester  etc.  R.  Co.,  99  Fed.  644,  645,  holding  where 
railroad,  in  consideration  of  right  of  way  over  land  of  plaintiff,  agreed 
to  maintain  station  on  plaintiff's  land  and  plaintiff  was  to  operate  it 
and  receive  fees,  upon  refusal  of  defendant  to  longer  maintain  it, 
plaintiff's  remedy  is  at  law  and  not  specific  performance;  Elliott  v. 
Elliott,  3  Alaska,  363,  grubstake  contract  may  be  specifically  enforced; 
Marks  v.  Gates,  2  Alaska,  527,  529,  530,  denying  specific  performance 
of  grubstake  contract  whereby  defendant  agreed  to  convey  fifth  inter- 
est in  all  properties  acquired  in  Alaska;  Leonard  v.  Board  of  Directors, 
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79  Ark.  45,  9  Ann.  Oas.  159,  94  S.  W.  922,  refusing  specific  performance 
of  contract  to  construct  levee;  J.  B.  Brown  &  Sons  v.  Boston  etc.  R.  R., 
106  Mo.  257,  76  Atl.  695,  refusing  to  enforce  specifically  agreement  to 
maintain  overhead  street  crossing;  Newcomb  v.  Norfolk  etc.  Ry.  Co., 
179  Mass.  450,  61  N.  E.  43,  holding,  under  Pub.  Stats.,  c.  113,  §  7., 
relating  to  street  railway  companies,  the  court  may  compel  company  to 
comply  with  condition  that  it  should  sprinkle  street;  Jacquelin  v.  Erie 
j  R.  R.  Co.,  69  N.  J.  Eq.  437,  445,  446,  61  Atl.  20,  23,  24,  denying  pre- 
liminary injunction  in  suit  to  prevent  discontinuance  of  railroad  sta- 
tion; Swift  v.  Delaware  L.  &  W.  R.  R.  Co.,  66  N.  J.  Eq.  49,  57  Atl.  462, 
refusing  to  compel  maintenance  of  switch  and  siding  according  to 
agreement;  Soloman  v.  Wilmington  Sewerage  Co.,  142  N.  C.  448, 
6  L.  R.  A.  (N.  8.)  391,  55  S.  E.  303,  refusing  to  enforce  specifically 
contract  to  furnish  sewerage  service  for  annual  rental;  Northern  Pac. 
R.  R.  Co.  v.  Dustin,  142  U.  S.  509,  35  L.  Ed.  1099,  12  Sup.  Ct.  289, 
mandamus  will  not  lie  to  compel  establishment  of  station  at  particular 
place;  Seaboard  Air  Line  Ry.  v.  Anniston  Mfg.  Co.,  186  Ala.  279,  65 
South.  192,  arguendo. 

Distinguished  in  Montgomery  Light  etc.  Co.  v.  Montgomery  Trac- 
tion Co.,  219  Fed.  969,  specifically  enforcing  contract  of  power  com- 
pany to  furnish  current  to  street  railway  company;  Texas  Co.  v.  Cen- 
tral Fuel  Oil  Co.,  194  Fed.  14, 15,  114  C.  C.  A.  21,  specifically  enforcing 
contract  for  sale  of  product  of  oil  wells  to  be  delivered  into  purchaser's 
pipe-line;  Western  Union  Tel.  Co.  v.  Pennsylvania  Co.,  129  Fed.  870, 
871,  68  L.  R.  A.  968,  64  C.  C.  A.  285,  granting  specific  performance  of 
contract  between  railroad  and  telegraph  company  for  construction  and 
operation  of  telegraph  line  along  right  of  way;  United  States  Electric 
Lighting  Co.  v.  Metropolitan  Club,  6  App.  D.  C.  546,  semble,  that  con- 
tract with  electric  lighting  company  may  be  enforced,  notwithstanding 
lack  of  mutuality;  Taylor  v.  Florida  etc.  Ry.  Co.,  54  Fla.  650,  127 
Am.  St  Rep.  155,  14  Ann.  Gas.  472,  16  L.  R.  A.  (N.  S.)  307,  45  South. 
579,  granting  specific  performance  of  contract  to  maintain  spur-track, 
depot  and  platform;  Gloe  v.  Chicago  etc.  R.  Co.,  65  Neb.  688,  91  N.  W. 
549,  decreeing  specific  performance  of  agreement  by  railroad  to  main- 
tain under-crossings  for  convenience  of  grantee  of  right  of  way  in 
working  land;  Joy  v.  St.  Louis,  138  U.  S.  49,  34  L.  Ed.  859.  11  Sup.  Ct. 
257,  where  enforcement  of  agreement  necessitated  determination,  from 
time  to  time,  of  reasonableness  of  rates;  Strang  v.  Richmond  etc. 
R.  R.  Co.,  93  Fed.  73,  refusing  to  enforce  performance  of  contract  for 
construction  of  railroad,  covenants  lacking  mutuality;  South  &  North 
Alabama  R.  R.  v.  Highland  Ave.  etc.  R.  R.  Co.,  98  Ala.  409,  39  Am. 
St.  Rep.  82,  13  South.  685,  ordering  specific  performance  of  contract 
to  maintain  railway  crossings. 
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When  specific  performance  of  a  contract  will  not  be  decreed,  owing 
to  the  court's  inability  to  enforce  its  decree.  Note,  68  Am.  St. 
Rep.  756. 

When  specific  performance  of  a  valid  contract  will  be  refused,  the 
refusal  not  being  because  the  property  is  of  any  particular 
class.    Note,  128  Am.  St.  Rep.  395. 

Specific  performance  of  construction  contract  or  contract  to  repair. 
Note,  9  Ann.  Gas.  160. 

Specific  performance  of  contract  to  perform  continuous  acts. 
Note,  3L.R.A.  (N.  S.)  829. 

Validity  of  railroad's  contract  to  establish  and  maintain  station. 
Note,  15  L.  R.  A.  (N.  8.)  596. 

Specific  performance  of  contract  to  establish  or  maintain  railroad 
station.    Note,  16  L.  R.  A.  (N.  S.)  309. 

136  U.  8.  408-436,  34  L.  Ed.  388,  10  Sup.  Ot.  934,  RICHELIEU  ETC.  NAV. 
CO.  y.  BOSTON  MARINE  INS.  CO. 

Canadian  vessel  in  waters  and  between  ports  of  Canada  Is  bound  by 
its  laws. 

Approved  in  The  New  York,  175  U.  S.  197,  44  L.  Ed.  131,  20  Sup.  Ct. 
71,  admiralty  court  may  judicially  notice  Canadian  acts  regulating 
navigation;  Fline  etc.  R.  R.  Co.  v.  Marine  Ins.  Co.,  71  Fed.  215,  irre- 
spective of  statute  of  place  of  navigation,  vessel  should  proceed  slowly 
in  fog. 

Insured  has  burden  of  proving  vessel's  loss  not  due  to  violating  naviga- 
tion laws;  it  is  not  prima  fade  covered. 

Approved  in  Yang-Tsze  Ins.  Assn.  v.  Furness,  Withy  &  Co.,  215  Fed. 
863,  132  C.  C.  A.  201,  privileged  one  of  two  crossing  vessels  held  liable 
for  unnecessary  change  of  course;  Burley  v.  Compagnie  De  Navigation 
Francaise,  194  Fed.  338,  115  C.  C.  A.  199  (affirming  183  Fed.  168), 
vessel  held  liable  for  collision  where  she  was  anchored  in  improper 
place;  The  Europe,  175  Fed.  607,  moving  vessel  held  liable  for  collision 
with  anchored  vessel  in  spite  of  misplaced  lights  on  latter;  The 
Admiral  Cecille,  134  Fed.  677,  applying  rule  where  bark  anchored  in 
violation  of  harbor  regulation  was  run  into  by  steamer  in  dense  fog;  The 
Lansdowne,  105  Fed.  443,  holding  where  vessel  has  disregarded  rule  of 
navigation,  it  is  incumbent  on  her  to  show  that  violation  of  statute 
did  not  and  could  not  have  contributed  to  collision;  Belden  v.  Chase, 
150  U.  S.  699,  37  L.  Ed.  1227,  14  Sup.  Ct.  272,  The  New  York,  53  Fed. 
559,  Greenwood  v.  Town  of  Westport,  60  Fed.  567,  and  Thames  Tow- 
boat  Co.  v.  Central  R.  R.  Co.,  61  Fed.  118,  where  vessel  has  committed 
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breach  of  statute  she  must  show  that  her  fault  could  not  have  caused 
disaster;  Donnell  v.  Boston  Towboat  Co.,  89  Fed.  762,  32  C.  C.  A.  331, 
burden  is  on  sailing  vessel  to  prove  that  changing  her  course  did  not 
produce  collision  with  steamer;  Kelley  Island  Lime  etc.  Co.  v.  Cleve- 
land, 144  Fed.  212,  arguendo. 

Infringement  of  regulations  to  prevent  collisions  at  sea.    Note, 
23  E.  R.  0.  632. 

Negligence  held  proximate  cause  of  sttaadlng  on  Island,  not  the  fog 
which  obscured  it. 

Approved  in  Flint  etc.  R.  R.  Co.  v.  Marine  Ins.  Co.,  71  Fed.  218, 
proper  lookout  is  precaution  demanded  by  careful  navigation. 

Insurers,  excepting  unseaworthiness,  are  not  liable  for  loss  from  defec- 
tive compass,  whether  known  to  navigator  or  not. 

Approved  in  The  Irrawaddy,  171  U.  S.  190,  43  L.  Ed.  131, 18  Sup.  Ct. 
832,  contracts  for  marine  carriage  imply  warranty  of  actual  seaworthi- 
ness at  beginning  of  voyage;  Flint  etc.  R.  R.  Co.  v.  Marine  Ins.  Co., 
71  Fed.  220,  stranding  because  of  excessive  speed  in  fog  is  not  eovered 
by  policy,  excepting  losses  from  want  of  skill  in  navigating;  dissenting 
opinion  in  The  Caledonia,  157  U.  S.  140,  39  L.  Ed.  649.  15  Sup.  Ct.  544, 
majority  holding  implied  warranty  of  seaworthiness  is  not  affected  by 
exception  of  "damages  from  steam  boilers,  machinery,  or  defects 
therein";  The  City  of  Para,  44  Fed.  690,  arguendo. 

Distinguished  in  Boston  Marine  Ins.  Co.  v.  Metropolitan  Redwood 
Lumber  Co.,  197  Fed.  707,  117  C.  C.  A.  97,  running  full  speed  in  fog 
held  not  negligence;  Earnmoor  S.  S.  Co.  v.  Union  Ins.  Co.,  44  Fed. 
376,  master's  ordinary  negligence  is  no  defense,  where  policy  does  not 
except  losses  through  negligence. 

What  is  "peril  of  the  sea"  within  marine  insurance  policy.    Note, 
Ann.  Oas.  1912D,  1039. 

Evidence  held  to  show  that  compass  of  stranded  vessel  was  known  to 
officers  to  he  defective. 

Approved  in  The  Martello,  153  U.  S.  74,  38  L.  Ed.  641,  14  Sup.  Ct. 
727,  arguendo. 

Insurer's  acceptance  of  abandonment  held  not  proven  from  rescuing 
expedition,  sent  hef  ore  notice  of  abandonment. 

Approved  in  Monroe  v.  British  etc.  Ins.  Co.,  52  Fed.  791,  3  C.  C.  A. 
280,  jettison  of  cargo  is  not  total  loss  where  part  of  goods  are,  in  fact, 
saved. 

Distinguished  in  Alliance  Ins.  Co.  v.  Producers'  etc.  Oil  Co.,  108 
Miss.  594,  596,  597,  67  South.  59,  60,  evidence  held  to  show  acceptance 

m 

of  abandonment. 
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Evidence  of  custom  to  run  at  full  speed  in  fog,  without  lookout,  is 

inadmissible. 

Approved  in  Clements  v.  Potomac  Electric  Power  Co.,  26  App.  D.  C. 
495,  evidence  of  custom  to  nse  uninsulated  wires  inadmissible  in  view 
of  municipal  regulation  forbidding  same. 

Captain's  protest,  referred  to  In  proofs  of  loss,  became  part  thereof 
and  admissible  as  explanatory. 

Approved  in  National  Steamship  Co.  v.  Tugman,  143  U.  S.  31,  36 
L.  Ed.  64,  12  Sup.  Ct.  362,  paper  shown  to  have  been  served  on  de- 
fendant as  copy  of  affidavit  is  admissible  against  him;  Sharland  v. 
Washington  Life  Ins.  Co.,  101  Fed.  212,  41  C.  C.  A.  307,  holding 
in  action  on  life  insurance  policy,  copy  of  findings  of  coroner's  inquest 
furnished  by  beneficiary  is  admissible  on  behalf  of  insurer  to  establish 
suicide;  dissenting  opinion  in  Craiger  v.  Modern  Woodmen  of  America, 
40  Ind.  App.  286,  80  N.  E.  431,  majority  holding  proof  of  death  and 
attached  coroner's  verdict  and  evidence  inadmissible. 

Proof  and  evidence  of  foreign  laws  and  their  effect.    Note,  113 
Am.  St.  Rep.  872. 

How  case  determined  when  proper  foreign  law  not  proved.    Note, 
67  L.  B.  A,  34. 

136  U.  8.  436-449,  34  L.  Ed.  519,  10  Sup.  Ct.  930,  IN  BE  KEMMLEB. 

Error  to  highest  State  court  is  not  of  right,  and  will  be  denied  where 
obvious  that  Judgment  will  be  affirmed. 

Approved  in  McNulty  v.  California,  149  U.  S.  648,  37  L.  Ed.  884, 
13  Sup.  Ct.  960,  State  court's  decision  that  defendant  should  be  pun- 
ished under  law  as  it  existed  at  time  of  conviction,  involves  no  Federal 
question;  Lambert  v.  Barrett,  157  U.  S.  699,  39  L.  Ed.  866,  15  Sup.  Ct. 
723,  contention  that  execution  a  day  later  than  that  set  in  sentence 
is  illegal  cannot  be  brought  to  Supreme  Court  on  error;  In  re  Buchanan, 
158  U.  S.  36,  39  L.  Ed.  887,  15  Sup.  Ct.  725,  Supreme  Court  cannot 
review  State  decision  on  competency  of  juror;  Matter  of  Buchanan,  146 
N.  Y.  272,  40  N.  E.  885,  Federal  court  cannot  review  State  court's  con- 
viction to  determine  whether  execution  after  expiration  of  reprieve  is 
legal. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal 
Supreme  Court  for  review.    Note,  66  L.  B.  A.  836. 

State  decision  sustaining  validity  of  electrocution  law  raises  no  Fed- 
eral question. 

Approved  in  Patterson  v.  Colorado,  205  U.  S.  461,  10  Ann.  Gas.  689, 
51  L.  Ed.  881,  27  Sup.  Ct.  556,  refusing  to  review  judgment  on  informs- 
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tion  for  contempt;  People  v.  Elliott,  272  111.  598,  112  N.  E.  303,  eighth 
amendment  does  not  apply  to  State  legislation;  Martin  v.  Johnson,  11 
Tex.  Civ.  App.  634,  33  S.  W.  308,  and  In  re  McKee,  19  Utah,  235,  57 
Pac.  24,  first  ten  constitutional  amendments  were  designed  as  restric- 
tions on  Federal  government  exclusively. 

Doe  process  provided  in  Fourteenth  Amendment  means  law  of  land 
in  each  State. 

Approved  in  Collins  v.  Johnston,  237  U.  S.  510,  59  L.  EcL  1079,  35 
Sup.  Ct.  649,  sentence  of  fourteen  years  for  perjury  does  not  violate 
Fourteenth  Amendment;  Jordan  v.  Massachusetts,  225  U.  S.  175,  56 
L.  Ed.  1041,  32  Sup.  Ct.  651,  prisoner  not  deprived  of  due  process 
because  issue  of  jutot's  insanity  was  determined  by  mere  preponder- 
ance of  evidence;  Graham  v.  State  of  West  Virginia,  224  U.  S.  631, 
56  L.  Ed.  924,  32  Sup.  Ct.  583,  70  W.  Va.  804,  upholding  statute  pro- 
viding for  trial  of  convict  to  determine  whether  he  has  had  prior 
convictions;  Thomas  v.  Texas,  212  U.  S.  281,  58  L.  Ed.  513,  29  Sup.  Ct. 
393,  refusing  to  review  action  of  jury  commissioners  in  selection  of 
colored  jurors ;  Twining  v.  New  Jersey,  211  U.  S.  97, 102,  53  L.  Ed.  105, 
107,  29  Sup.  Ct.  14,  exemption  against  self-incrimination  is  not  safe- 
guarded against  State  action;  Ughbanks  v.  Armstrong,  208  U.  S.  487, 
52  L.  Ed.  584,  28  Sup.  Ct.  372,  upholding  indeterminate  sentence  law; 
Felts  v.  Murphy,  201  U.  S.  129,  50  L.  Ed.  692,  26  Sup.  Ct.  366,  denying 
habeas  corpus  where  one  convicted  in  State  court  though  testimony  not 
read  to  him,  he  being  unable  to  hear  it  from  deafness ;  Lochner  v.  New 
York,  198  U.  S.  53,  49  L.  Ed.  940,  25  Sup.  Ct.  539,  holding  void  New 
York  act  of  1897,  limiting  hours  of  labor  in  bakeries ;  Maxwell  v.  Dow, 
176  U.  S.  594,  44  L.  Ed.  602,  20  Sup.  Ct.  453,  holding  State  statute 
providing  .for  jury  of  eight  in  criminal  case  is  valid;  Bolln  v.  Nebraska, 
176  U.  S.  86,  44  L.  Ed.  38S.  20  Sup.  Ct.  288,  holding  proceeding  by 
information  for  felony  is  not  insufficient  to  constitute  due  process  of 
law  under  U.  S.  Const.,  Fourteenth  Amendment;  Wiseman  v.  Tanner, 
221  Fed.  698,  upholding  statute  forbidding  collection  of  fee  by  em- 
ployment agent;  In  re  Gilstrap,  171  Cal.  113,  152  Pac.  44,  upholding 
State  license  tax  upon  itinerant  venders  of  drugs;  People  v.  Coleman, 
145  Cal.  614,  79  Pac.  285,  upholding  increased  punishment  for  persons 
convicted  of  prior  offenses,  and  procedure  in  such  cases ;  State  v.  Wick- 
enhoefer,  6  Penne.  (Del.)  129,  64  Atl.  276,  upholding  statute  limiting 
interest  to  be  charged  on  small  loans;  Frank  v.  State,  142  Qa.  748, 
Ii.  R.  A.  1915D,  817,  83  S.  E.  648,  absence  of  accused  held  not  to  render 
verdict  void;  Brantley  v.  State,  132  Ga.  580,  131  Am.  St.  Rep.  218,  16 
Ann.  Oaa.  1203,  64  S.  £.  679,  defendant  convicted  of  manslaughter  and 
obtaining  new  trial  can  be  tried  again  for  murder;  Inland  Steel  Co.  v. 
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Yedinak,  172  Ind.  434,  139  Am.  St  Rep.  389,  87  N.  E.  234,  upholding 
statute  limiting  hours  of  labor  of  minors;  McGuire  v.  Chicago  etc.  R. 
Co.,  131  Iowa,  356,  33  L.  R.  A.  (N.  8.)  706,  108  N.  W.  908,  upholding 
statute  making  railway  companies  liable  for  injury  to  servant  caused 
by  negligence  of  fellow-servant;  Withey  v.  Bloem,  163  Mich.  423,  35 
L.  R.  A.  (N.  8.)  628,  128  N.  W.  914,  upholding  statute  limiting  hours 
of  labor  of  females;  State  v.  Parker  Distilling  Co.,  236  Mo.  304,  139 
S.  W.  478,  upholding-  statute  licensing  liquor  dealers;  State  v.  Hogan, 
63  Ohio  St.  218,  58  N.  E.  575,  holding  section  6995,  Rev.  Stats.  Ohio, 
whereby  punishment  is  prescribed  for  threatening  to  do  injury  by 
tramp,  is  not  unconstitutional;  Anderson  v.  State,  8  Okl.  Cr.  105,  Ann. 
Cas.  19140,  314,  it  is  within  discretion  of  court  which  of  two  defendants 
jointly  indicted  shall  be  tried  first;  State  v.  Tucker,  36  Or.  294,  61 
Pac.  895,  holding  act  of  February  17,  1899,  Or.,  providing  for  proceed- 
ings by  information  in  criminal  cases,  is  constitutional;  De  Grazier  v. 
Stephens,  101  Tex.  196,  16  Ann.  Oaa.  1059.  16  L.  R.  A.  (N.  8.)  1033, 
105  S.  W.  993,  upholding  statute  providing  that  applicant  for  retail 
liquor  license  must  be  citizen  of  State  and  resident  of  county;  Smith 
v.  State,  66  Tex.  Cr.  387,  146  S.  W.  903,  upholding  statute  making  it 
criminal  for  one  to  act  as  conductor  without  two  years'  experience  as 
brakeman  or  conductor;  Pinney  v.  Providence  Loan  etc.  Co.,  106  Wis. 
401,  80  Am,  St.  Rep.  41,  50  L.  R.  A.  577.  82  N.  W.  310,  holding  Rev. 
Stats.,  §  1775b,  Wis.,  providing  for  service  of  process  on  private  cor- 
poration by  leaving  copy  with  register  of  deeds,  is  unconstitutional; 
In  re  Converse,  137  U.  S.  632,  34  L.  Ed.  799,  11  Sup.  Ct.  193,  and  Mar- 
chant  v.  Pennsylvania  R.  R.  Co.,  153  U.  S.  388,  38  L.  Ed.  755,  14 
Sup.  Ct.  897,  reaffirming  rule ;  Leeper  v.  Texas,  139  U.  S.  468,  35  L.  Ed. 
227,  11  Sup.  Ct.  579,  Fourteenth  Amendment  does  not  limit  power  of 
States  to  deal  with  crime  within  their  borders.  Under  authority  hereof, 
following  have  been  upheld  as  not  violative  of  Fourteenth  Amendment: 
McPherson  v.  Blacker,  146  U.  S.  39,  36  L.  Ed.  878,  13  Sup.  Ct.  12 
(affirming  92  Mich.  390,  31  Am.  St.  Rep.  596,  16  L.  R.  A.  480,  52  N.  W. 
473),  provision  for  election  of  presidential  electors  by  congressional 
districts  instead  of  by  State  at  large;  Hallinger  v.  Davis,  146  U.  S. 
324,  36  L.  Ed.  991,  13  Sup.  Ct.  108,  New  Jersey  statute  conferring  on 
accused  right  to  waive  jury;  Broadfoot  v.  Fayetteville,  121  N.  C.  422, 
61  Am.  St.  Rep.  670,  39  L.  R.  A.  246,  28  S.  £.  516,  acts  of  1895,  giving 
unequal  rights  to  residents  and  nonresidents  of  cities  in  relation  to 
poundage  of  livestock;  State  v.  Call,  121  N.  C.  647,  28  S.  E.  518,  act 
requiring  examination  of  persons  desiring  to  practice  medicine;  In  re 
McKee,  19  Utah,  241,  57  Pac.  26,  provision  for  trial  by  eight  jurors; 
Bittenhaus  v.  Johnston,  92  Wis.  595,  32  L.  R.  A.  382,  66  N.  W.  806, 
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In T»     ^  fi8^1  ^awB  °^  1895,  providing  different  regulations  for  different 
7g4  *^*inguished  in  Adair  v.  United  States,  208  U.  S.  173,  13  Ann.  Oas. 


lzln  -  L  Ed.  442.  28  Sup.  Ct.  277,  holding  void  Federal  statute  penal- 
labo  discharge  of  employee  of  interstate  carrier  for  membership  in 
96^  *  5*nion ;  In  re  Quarles,  158  U.  S.  536,  39  L.  Ed.  1081,  15  Sup.  Ct. 
latr  ^i^ht  of  citizen  to  inform  Federal  officials  of  violation  of  Federal 
v.  Ci^^    protected  by  Constitution;   Sacramento  Orphanage  etc.  Home 


cr^j  Rubers,  25  Cal.  App.  539,  144  Pac.  318,  statute  held  void  as  dis- 
y^^5j^ting  against  native  orphans  of  alien  parentage;  M  ^        "  ~ 
^  **iip,  71  Neb.  716, 115  Am.  St.  Rep.  614,  8  Ann.  Oas.  898, 


McConnell  v. 
65  L.  R.  A. 

«  f  9  N.  W.  507,  holding  void  statute  providing  for  summary  for- 
\fcv\ftre  of  guns  used  in  violation  of  game  laws;  Ives  v.  South  Buffalo 
Ry.  Co.,  201  N.  Y.  300,  Ann.  Oas.  1912B,  156,  34  L.  R.  A.  (N.  8.)  162, 
94  N.  E.  442,  holding  Workmen's  Compensation  Act  void. 

What  is  due  process  of  law.    Note,  20  Am.  St.  Rep.  558. 

Affirmance  of  electrocution  by  New  York  legislature  and  courts  did 
not  deprive  anyone  of  due  process. 

Approved  in  Howard  v.  Fleming,  191  U.  S.  136,  48  L.  Ed.  125,  24 
Sup.  Ct.  49,  holding  sentence  of  ten  years  for  conspiracy  to  defraud  is 
not  cruel  or  unusual   punishment;   McDonald   v.   Massachusetts,  180 
U.  S.  313,  45  L.  Ed.  547,  21  Sup.  Ct.  390,  holding  Mass.  Stats.  1887, 
c.  435,  §  1,  imposing  heavier  penalty  for  second  offense,  is  not  uncon- 
stitutional; Storti  v.  Conilth,  178  Mass.  553,  60  N.  E.  211,  holding 
Stats.  1898,  c.  326,  §  6,  Mass.,  relating  to  death  of  convicts  by  electricity, 
is  not  unconstitutional;  McDonald  v.  Commonwealth,  173  Mass.  328, 
73  Am.  St.  Rep.  295,  53  N.  £.  875,  holding  Stats.  1887,  c.  435,  Mass., 
providing  for  severer  punishment  upon  conviction  of  third  offense,  is 
not  unconstitutional ;  Hodgson  v.  Vermont,  168  U.  S.  272,  42  L.  Ed.  464, 
18  Sup.  Ct.  83,  In  re  Maxwell,  19  Utah,  501,  502,  57  Pac.  414,  prosecu- 
tion upon  information  does  not  violate  Constitution;  State  v.  Wilson, 
121  N.  C.  458,  28  S.  E.  558,  Governor's  letter  to  railroad  commissioner 
notifying  him  to  appear  and  show  cause,  and  hearing,  are  due  process. 
Under  authority  hereof  following  have  been  held  not  in  conflict  with 
Fourteenth  Amendment:  McElvaine  v.  Brush,  142  U.  S.  158,  35  L.  Ed. 
973,  12  Sup.  Ct.  157,  New  York  provisions  for  solitary  confinement; 
Giozza  v.  Tiernan,  148  U.  S.  662,  37  L.  Ed.  601,  13  Sup.  Ct.  723,  Texas 
acts  concerning  taxing  of  sellers  of  liquor;  Moore  v.  Missouri,  159 
U.  S.  677,  40  L.  Ed.  303,  16  Sup.  Ct.  181,  and  McDonald  v.  Common- 
wealth, 173  Mass.  328,  73  Am.  St.  Rep.  295,  53  N.  E.  875,  acts  requiring 
persons  previously  twice  convicted  of  felony  to  be  deemed  habitual 
criminals  and  punished  with  greater  severity;  Holden  v.  Hardy,  169 
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U.  S.  385,  42  L.  Ed.  788,  18  Sup.  Ct.  385,  act  regulating  hours  of  work 
for  underground  miners;  In  re  Considine,  83  Fed.  158,  statute  forbid- 
ding employment  of  women  in  saloons;  Bittenhaus  v.  Johnston,  92 
Wis.  598,  32  L.  R.  A.  383,  66  N.  W.  807,  State  regulation  of  method 
and  time  of  fishing. 

What  is  cruel  and  unusual  punishment.    Note,  19  Ann,  Gas.  725, 
727,  728. 

Cruel  and  unusual  punishments.    Note,  35  L.  R.  A.  561,  575. 

Punishments  are  cruel  when  they  involve  torture  or  a  lingering  death. 

Approved  in  Malloy  v.  South  Carolina,  237  U.  S.  185,  59  L.  Ed.  907, 
35  Sup.  Ct.  507,  statute  substituting  electrocution  for  hanging  held  not 
ex  post  facto  as  to  crimes  previously  committed ;  People  v.  Oppenheimer, 
156  Cal.  737,  106  Pac.  77,  death  penalty  is  not  cruel  or  unusual  punish- 
ment for  life  termer  convicted  of  assault  with  deadly  weapon;  Kinkaid 
'  v.  Jackson,  66  Fla.  381,  63  South.  707,  fine  and  imprisonment  for  dis- 
orderly conduct  are  not  cruel  or  unusual  punishments;  Loeb  v.  Jen- 
nings, 133  Ga.  801,  18  Ann.  Gas.  376,  67  S.  E.  104,  labor  on  streets  or 
other  public  works  is  not  cruel  or  unusual  punishment;  State  v.  Tomasi, 
75  N.  J.  L.  747,  69  Atl.  218,  electrocution  is  not  cruel  and  unusual  pun- 
ishment ;  State  v.  Malloy,  95  S.  C.  449,  Ann.  Gas.  1915f>,  1053,  78  S.  E. 
998,  electrocution  held  not  cruel  punishment;  State  v.  Feilen,  70  Wash. 
71,  Ann.  Gas.  1914B,  512,  41  L.  R.  A.  (N.  S.)  418. 126  Pac.  77,  operation 
of  vasectomy  held  not  cruel  punishment  for  statutory  rape;  State  v. 
Woodward,  68  W.  Va.  71,  30  L.  R.  A.  (N.  S.)  1004,  69  S.  E.  388,  fine 
and  imprisonment  not  cruel  or  unusual  punishments  for  illicit  sale  of 
liquor;  dissenting  opinion  in  Weems  v.  United  States,  217  U.  S.  389, 
400,  401,  405,  19  Ann.  Gas.  705,  54  L.  Ed.  807,  812,  814,  30  Sup.  Ct.  544, 
majority  holding  void  provision  of  Philippine  Penal  Code  prescribing 
hard  and  painful  labor  with  wearing  of  chains  as  punishment. 

Distinguished  in  Weems  v.  United  States,  217  U.  S.  370,  19  Ann.  Gas. 
705,  54  L.  Ed.  800.  30  Sup.  Ct.  544,  holding  void  provision  of  Philippine 
Penal  Code  prescribing  hard  and  painful  labor  with  wearing  of  chains 
as  punishment;  Davis  v.  Berry,  216  Fed.  417,  operation  of  vasectomy 
held  cruel  and  unusual  punishment. 

Miscellaneous.  Cited  in  Orr  v.  Oilman,  183  U.  S.  286,  46  L.  Ed.  20,  22 
-Sup.  Ct.  216,  holding  New  York  transfer  tax  law,  subjecting  to  taxation 
remainders  created  by  will  before  precedent  estate  terminates,  is  not  un- 
constitutional;  Territory  v.  Ketchum,  10  N.  M.  719,  721,  65  Pac.  169, 
holding  section  1151,  Comp.  Laws  1897,  N.  M.,  prescribing  death  penalty 
for  intent  to  commit  train  robbery,  is  valid. 
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136  U.  8.  460-467,  34  It.  Ed.  472, 10  Sup.  Ot.  990,  DISTBIOT  OF  COLOMBIA 
v.  WOODBUBT. 

District  of  Columbia,  since  act  of  1878,  Is  subject  to  same  street  law 
liability  as  before. 

Cited  in  Bauman  v.  Ross,  167  U.  S.  597,  42  L.  Ed.  291,  17  Sup.  Ct. 
985,  and  In  re  School  Committee,  26  R.  I.  166,  58  Atl.  629,  both  argu- 
endo. 

Distinguished  in  District  of  Columbia  v.  Bailey,  171  U.  S.  176,  43 
I*  Ed.  126,  18  Sup.  Ct.  874,  commissioners  of  district  have  no  power  to 
agree  to  common-law  submission  of  claim  against  district. 

District  of  Columbia  is  liable  for  its  officers'  negligence  causing  in- 
juries through  defective  streets. 

Approved  in  Workman  v.  Mayor  etc.  of  New  York,  179  U.  S.  574, 
45  L.  Ed.  325,  21  Sup.  Ct.  220,  holding  exemption  of  fireboat  from 
seizure  in  rem  will  not  relieve  city  from  liability  in  personam  under 
maritime  law  for  injuries  to  another  vessel  caused  by  negligence  of 
fireboat;  City  of  Winona  v.  Botzet,  169  Fed.  326,  23  L.  R.  A.  (N.  S.) 
204,  94  C.  C.  A.  563,  city  held  liable  where  horse  was  frightened  by 
blast  of  whistle ;  City  of  Grand  Forks  v.  Allman,  153  Fed.  534,  83  C.  C.  A. 
554,  question  of  city's  liability  for  injury  from  loose  plank  in  street 
held  for  jury;  Denver  v.  Porter,  126  Fed.  293,  61  C.  C.  A.  168,  holding 
city  is  liable  for  negligence  of  its  officers  under  whose  directions  a 
dumping  ground  is  maintained;  Scheuch  v.  District  of  Columbia,  44 
App.  D.  C.  119,  district  held  liable  for  defect  in  lid  of  coal  vault  pro- 
jecting into  alley;  District  of  Columbia  v.  Harper,  40  App.  D.  C.  576, 
district  held  liable  for  injury  from  slippery  sidewalk  caused  by  seepage 
through  walls  of  viaduct;  Roth  v.  District  of  Columbia,  16  App.  D.  C. 
333,  district  held  liable  for  careless  maintenance  of  police  ambulance 
stable;  District  of  Columbia  v.  Moulton,  15  App.  D.  C.  371,  district 
held  liable  for  injury  resulting  from  horse  being  frightened  by  disabled 
steam  roller;  District  of  Columbia  v.  Sullivan,  11  App.  D.  C.  541,  dis- 
trict held  liable  for  injury  from  sidewalk  being  constructed  too  close 
to  electric  railroad;  Carson  v.  Genesee,  9  Idaho,  256,  108  Am.  St.  Rep. 
127,  74  Pac.  865,  holding  city  liable  for  injuries  caused  by  defects  in 
sidewalk;  Allen  v.  Town  of  Minden,  127  La.  406,  53  South.  667,  town 
held  liable  for  leaving  unguarded  pit  in  street;  Workman  v.  Mayor  etc. 
of  New  York,  63  Fed.  303,  municipality  is  liable  for  negligence  of  fire 
department;  Sullivan  v.  Helena,  10  Mont.  144,  25  Pac.  96,  city  is  liable 
for  negligent  excavation;  Sweeney  v.  Butte,  15  Mont.  282,  39  Pac.  288, 
municipality  is  liable  for  dangerous  sidewalk;  Ludlow  v.  Fargo,  3  N.  D. 
492,  57  N.  W.  509,  and  Sutton  v.  Snohomish,  11  Wash.  28,  48  Am.  St 
Rep.  850,  39  Pac.  275,  city  is  liable  for  defects  without  actual  notice; 
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dissenting  opinion  in  Workman  v.  Mayor  etc.  of  New  York,  179  U.  S. 
583,  45  L.  Ed.  328,  21  Sup.  Ct.  223,  majority  holding  maritime  law  and 
not  local  law  governs  in  determining  liability  of  city  for  injury  to  vessel 
by  fireboat  owned  by  city. 

Distinguished  in  District  of  Columbia  v.  Tyrell,  41  App.  D.  C.  472, 
473,  district  held  not  liable  for  injury  resulting  from  explosion  caused 
by  leaking  gas-pipe  in  school  building;  Brown  v.  District  of  Columbia, 
29  App.  D.  C.  283,  25  L.  K  A.  (N.  8.)  98,  district  not  liable  for  injuries 
from  fall  through  opening  in  floor  of  fire-engine  house. 

Municipal  liability  for  acts  of  officers,  servants  or  agents.    Note, 
2LB.A.  (N.  8.)  150. 

Fact  that  Injured  person  contributed  to  medical  Journals  is  competent 
without  proving  compensation.    . 

Approved  in  Southern  Pac.  Co.  v.  Hall,  100  Fed.  765,  41  C.  C.  A.  50, 
holding  cost  of  artificial  limb,  purchased  in  consequence  of  injury  re- 
sulting in  amputation,  is  not  recoverable  under  general  allegation  of 
damages;  Denver  etc.  R.  Co.  v.  Roller,  100  Fed.  750,  holding  in  action 
for  personal  injuries,  received  in  railroad  collision,  plaintiff  may  re- 
cover for  injuries  to  her  health  caused  by  fright;  Storrs  v.  Los  Angeles 
Traction  Co.,  134  Cal.  94,  66  Pac.  73,  holding  in  action  for  personal 
injuries,  elements  of  damages  were  expenses  paid  for  care,  value  of 
time  lost,  compensation  for  impairment  of  earning  power  and  for  pain 
and  anxiety. 

Admission  of  Incompetent  evidence  to  establish  fact  otherwise  proven 
Is  not  prejudicial  error. 

Approved  in  Missouri  etc.  Ry.  Co.  v.  Elliott,  102  Fed.  105,  42  C.  C.  A. 
188,  holding  admission  of  incompetent  evidence  of  material  fact  is  error 
without  prejudice;  Lynch  v.  Grayson,  5  N.  M.  508,  25  Pac.  998,  admis- 
sion of  incompetent  evidence  is  not  error  if  it  does  not  appear  that 
court  relied  thereon. 

General  objections  to  evidence  have  little  weight  In  appellate  court. 
Approved  in  Chocktaw  etc.  R.  R.  Co.  v.  McDade,  191  U.  S.  69,  48 
L.  Ed.  101,  24  Sup.  Ct.  24,  holding  assignments  of  error  based  on  gen- 
eral exceptions  are  not  reviewable  on  writ  of  error  from  the  United 
States  Supreme  Court;  Prettyman  v.  United  States,  180  Fed.  37,  103 
C.  C.  A.  384,  objections  to  evidence  failing  to  state  precise  grounds 
held  unavailable;  Davis  v.  United  States,  107  Fed.  757,  46  C.  C.  A.  619, 
holding  objection  to  evidence  that  it  is  incompetent  is  not  available  on 
writ  of  error,  as  it  is  not  specific;  Carmody  v.  Capital  Traction  Co., 
43  App.  D.  C.  251,  Ann.  Oas.  1916D,  706,  objection  to  instruction  which 
failed  to  point  out  ground  and  particular  portion  of  instruction  objected 
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to  held  insufficient;  Dixon  v.  Great  Falls  etc.  Ry.  Co.,  43  App.  D.  C. 
215,  mere  objection  to  evidence,  without  stating  ground,  is  not  suffi- 
cient to  sustain  assignment  of  error;  District  of  Columbia  v.  Duryee, 
29  App.  D.  C.  332,  and  Moore  v.  Duke,  84  Vt.  407,  80  Atl.  197,  both 
holding  objection  to  evidence  must  state  ground;  McKown  v.  Powers, 
86  Me.  295,  29  Atl.  1080,  exceptions  to  record  as  a  whole  will  not  be 
considered. 

Municipality  is  deemed  to  tore  notice  of  defective  street,  not  from 
fact  itself,  but  from  Its  long  existence. 

Approved  in  Tackett  v.  Henderson  Bros.  Co.,  12  Cal.  App.  664,  108 
Pac.  153,  electric  light  company  held  liable  where  it  left  live  wire  on 
street  for  two  days;  District  of  Columbia  v.  Wood,  41  App.  D.  C.  107, 
District  held  liable  for  injury  from  defective  door  over  areaway  in 
public  alley;  Domer  v.  District  of  Columbia,  21  App.  D.  C.  292,  it  is 
question  for  jury  whether  District  was  liable  for  injury  resulting  from 
defective  gate  in  park;  District  of  Columbia  v.  Boswell,  6  App.  D.  C. 
418,  419,  District  held  liable  for  injury  from  falling  over  gas-box  which 
projected  above  sidewalk;  District  of  Columbia  v.  Boiling,  4  App. 
D.  C.  403,  instruction  held  erroneous  which  precluded  idea  of  construc- 
tive notice;  Dehaven  v.  Danville  Gaslight  Co.,  150  Ky.  245,  150  S.  W. 
324,  leaving  cellar  entrance  in  public  sidewalk  unguarded  held  negligent 
as  matter  of  law;  Thompson  v.  West  Bay  City,  137  Mich.  100,  100 
fN.  W.  282,  city  not  liable  for  injuries  caused  by  negligence  of  con- 
tractor in  erecting  insufficient  barriers  while  building  sidewalk;  Bourke 
v.  Butte  etc.  Power  Co.,  33  Mont.  284,  83  Pac.  474,  holding  power  com- 
pany liable  for  injuries  to  one  injured  by  coming  in  contact  with  wires 
negligently  maintained;  Freeholders  v.  Hough,  55  N.  J.  L.  642,  28  Atl. 
91,  open  and  notorious  lack  of  temporary  guard  on  bridge  undergoing 
repair  is  notice  to  authorities;  Mitchell  v.  Light  etc.  Co.,  45  S.  C.  158, 
31  L.  E.  A.  582,  22  S.  E.  771,  defendant  may  be  negligently  ignorant 
of  breaking  of  wire;  dissenting  opinion  in  Borell  v.  Cumberland  Tel. 
&  Tel.  Co.,  133  La.  635,  63  South.  249,  majority  holding  electric  light 
plant  not  liable  for  damage  from  high  voltage  wires  in  absence  of 
knowledge  of  their  defective  condition. 

Distinguished  in  District  of  Columbia  v.  Blackman,  32  App.  D.  C.  39, 
District  held  not  liable  for  injury  from  falling  into  excavation,  in 
absence  of  actual  knowledge;  Scott  v.  District  of  Columbia,  27  App. 
D.  C.  420,  denying  recovery  for  injuries  from  slipping  on  defective 
sewer-plate  in  sidewalk,  in  absence  of  evidence  that  same  was  defec- 
tive; Columbus  v.  Penrod,  173  Ohio  St.  216,  76  N.  E.  828,  city  granting 
permit  to  put  building  materials  in  street,  not  liable  for  injuries  caused 
by  failure  to  erect  barriers  or  lights. 
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Municipality  is  not  liable  for  Injury  from  sidewalk  excavation  made 
without  permit  or  notice. 

Approved  in  Costello  v.  District  of  Columbia,  21  D.  C.  611,  when 
District  authorizes  excavations,  it  must  see  that  proper  safeguards  are 
provided;  Sutton  v.  Snohomish,  11  Wash.  30,  48  Am.  St.  Rep.  852,  39 
Pac.  275,  fact  that  permit  was  granted  is  notice  to  authorities  that 
work  is  in  progress. 

Distinguished  in  Louisville  v.  Keher,  117  Ky.  850,  79  S.  W.  272, 
where  one  injured  by  striking  obstruction  in  street  caused  by  building 
materials  deposited  pursuant  to  building  permit,  instruction  that  city 
not  liable  unless  it  had  notice  need  not  be  given  where  obstruction 
existed  for  weeks. 

Liability  of  municipal  corporations  to  persons  injured  by  defects 
in  or  want  of  repair  of  public  streets.  Note,  103  Am.  St.  Rep. 
262. 

What  municipal  corporations  are  answerable  for  injuries  due  to 
defects  in  streets  and  other  public  places.  Note,  108  Am.  St. 
Rep.  159. 

Municipal  liability  for  injuries  to  travelers  from  use  of  space 
under  street.    Note,  61  L.  R.  A.  584,  586. 

Liability  of  municipality  for  defects  or  obstructions  in  streets. 
Note,  20  L.  R.  A.  (N.  S.)  544,  545,  555,  708. 

Municipality  must  see  that  party  excavating  street  protects  it,  and  is 
liable  after  notice  of  removal  of  protection. 

Approved  in  Krause  v.  Juneau,  2  Alaska,  635,  town  having  author- 
ity to  keep  sidewalks  in  repair  is  liable  for  personal  injuries  caused 
by  defective  sidewalk;  Tepfer  v.  City  of  Wichita,  90  Kan.  723,  49 
L.  R.  A.  (N.  S.)  844,  136  Pac.  319,  city  which  gives  third  party  permis- 
sion to  plow  street  must  provide  for  safety  of  traveling  public;  City  of 
Rome  v.  Davis,  9  Ga.  App.  65,  70  S.  E.  595,  and  Kinsey  v.  City  of  Kin- 
ston,  145  N.  C.  110,  58  S.  E.  913,  both  holding  city  liable  for  failure 
to  supervise  excavation  made  by  individual  under  its  permit. 

Distinguished  in  Town  of  Bellevue  v.  Rentz,  152  Ky.  428,  153  S.  W. 
733,  where  town  authorizes  obstruction  of  part  of  street,  it  is  not 
found  to  take  notice  of  obstructions  beyond  permit. 

Whether  protection  against  sidewalk  excavation  is  sufficient  Is  for 
Jury. 

Approved  in  Sutton  v.  Snohomish,  11  Wash.  32,  48  Am.  St  Rep. 
853,  39  Pac.  276,  whether  board  resting  on  barrels  was  sufficient  pro- 
tection is  for  jury. 

Damages  for  injury  from  defective  street  embrace  lost  time,  expense 
and  compensation  lot  suffering. 
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Approved  in  Graham  v.  Mattoon  City  Ry.  Co.,  234  III  487,  14  Ann. 
Gas.  853,  84  N.  E.  1070,  admitting  evidence  that  party  injnred  was  not 
sufficiently  educated  to  fill  .clerical  position ;  Stynes  v.  Boston  Elevated 
Ry.  Co.,  206  Mass.  77,  30  L.  R.  A.  (N.  8.)  737,  91  N.  E.  1000,  evidence 
that  person  injured  was  compelled  to  employ  servants  to  perform 
work  he  formerly  did  himself  held  admissible;  Garrigan  v.  Kennedy, 
19  S.  D.  21,  117  Am.  St.  Rep.  927,  8  Ann.  Oas.  1125,  101  N.  W.  1084, 
evidence  as  to  damages  sustained  from  wrongful  death  held  sufficient; 
El  Paso  Electric  Ry.  Co.  v.  Murphy,  49  Tex.  Civ.  590,  109  S.  W.  491, 
admitting  evidence  of  salaries  received  by  plaintiff  as  showing  im- 
pairment of  earning  capacity;  Louisville  etc.  R.  R.  Co.  v.  Clarke,  152 
U.  S.  242,  38  L.  Ed.  425,  14  Sup.  Ct.  582,  age,  probable  expectancy  of 
life,  occupation,  ability  to  labor,  usual  earnings,  are  all  proper  ele- 
ments in  awarding  compensation  for  death;  Illinois  Cent.  R.  R.  Co.  v. 
Davidson,  76  Fed.  522,  22  C.  C.  A.  306,  evidence  of  earnings  for  sev- 
eral years  past  is  admissible  where  injuries  have  prevented  working 
for  long  time. 

Stenographic  report  of  oral  opinion  in  lower  court  cannot  control 
certified  record. 

Approved  in  In  re  McCall,  145  Fed.  902,  76  C.  C.  A.  430,  on  appeal 
transcript  imports  absolute  verity;  Territory  v.  Donahue,  16  N.  M.  24, 
113  Pac.  603,  stenographer's  record  will  not  be  received  to  control 
record  in  case. 

District  of  Columbia  1b  municipal  corporation. 
Approved  in  United  States  v.  MacFarland,  28  App.  D.  C.  558,  Dis- 
trict commissioners  held  to  have  no  right  to  revoke  plumber's  license. 

Excessiveness  of  verdicts  for  personal  injuries.    Note,  L.  R.  A. 
1915F,  158,  348,  366,  456. 

Miscellaneous.  Cited  in  Gray  v.  Commutator  Co.,  85  Minn.  470,  89 
N.  W.  324,  holding  it  is  duty  of  master  to  furnish  safe  machinery  for 
use  of  servant,  and  presumption  is  that  machinery  is  safe;  Snook  v. 
City  of  Anaconda,  26  Mont.  105,  66  Pac.  758,  holding  city  organized 
under  Comp.  Stats.  1887,  Gen.  Laws  Mont.,  div.  5,  c.  22,  providing  for 
taxation  for  improvement  of  streets,  is  responsible  for  damages  result- 
ing from  dangerous  condition  of  street;  Connole  v.  Boston  etc.  Min. 
Co.,  20  Mont.  526,  52  Pac.  264,  not  in  point. 

136  TT.  8.  468-478,  34  I*  Ed.  461,  10  Sop.  Ot.  911,  STEVENS  V.  FTJLLEB. 

Habeas  corpus  proceeding  cannot  review  Irregularities  of  debtor's  ex- 
amination before  proper  commissioners. 

Approved  in  Ex  parte  Jim  Hong,  211  Fed.  76,  127  C.  C.  A.  569, 
habeas  corpus  will  not  lie  in  behalf  of  Chinese  arrested  in  exclusion 
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proceedings  pending  hearing  before  commissioner;  Palmer  ▼.  Colladay, 
18  App.  D.  C.  430,  refusing  to  review  action  of  committing  magistrate 
on  habeas  corpus  where  he  acted  in  good  faith;  Ex  parte  Martinez,  66 
Tex.  Cr.  8,  146  S.  W.  963,  refusing  relief  by  habeas  corpus  where  no 
appeal  had  been  taken  in  criminal  case;  In  re  Wood,  140  U.  S.  287, 
35  L.  Ed.  509,  11  Sup.  Ct.  742,  objection  to  exclusion  of  negroes  from 
jury  cannot  be  first  raised  by  habeas  corpus;  Horner  v.  United  States, 
143  U.  S.  215,  36  L.  Ed.  130,  12  Sup.  Ct.  410,  commissioner's  decision 
in  identity  of  prisoner  is  not  reviewable  in  habeas  corpus;  Horner  v. 
United  States,  143  U.  S.  577,  578,  36  L.  Ed.  269,  12  Sup.  Ct.  524,  525, 
whether  scheme  constitutes  lottery  will  not  be  decided  in  advance  on 
habeas  corpus ;  In  re  Frederich,  149  U.  S.  75,  37  L.  Ed.  656,  13  Sup.  Ct. 
795,  remedy  by  habeas  corpus  should  be  limited  to  where  judgment  is 
clearly  void;  Gonzales  v.  Cunningham,  164  U.  S.  621,  41  L.  Ed.  575, 
17  Sup.  Ct.  185,  rule  that  habeas  corpus  cannot  be  used  as  error  applies 
to  appeals  in  habeas  corpus  cases ;  United  States  v.  Earnshaw,  45  Fed. 
784,  objections  to  merchant  appraiser  must  be  made  to  collector  to 
entitle  them  to  be  raised  in  defense  to  action  for  duties;  In  re  King, 
51  Fed.  436,  Federal  court  cannot,  on  habeas  corpus,  review  State  court 
judgment  on  ground  that  juror  was  prejudiced ;  In  re  Sing  Lee,  54  Fed. 
337,  commissioner's  findings  as  to  previous  residence  of  Chinese  cannot 
be  reviewed  on  habeas  corpus;  In  re  Lawrence,  80  Fed.  103,  refusing 
discharge  on  habeas  corpus  to  prisoner  in  custody  for  contempt  under 
resolution  of  State  senate;  Eaton  v.  West  Virginia,  91  Fed.  766,  34 
C.  C.  A.  68,  Federal  courts  will  not,  on  habeas  corpus,  procured  after 
conviction  in  State  court,  review  legality  of  extradition;  Turner  v. 
Conkey,  132  Ind.  249,  32  Am.  St.  Rep.  252,  17  L.  R.  A.  509,  31  N.  E. 
778,  habeas  corpus  cannot  be  used  to  remedy  erroneous  denial  of 
change  of  venue. 

Habeas  corpus  to  review  errors  or  irregularities  in  proceedings. 
Note,  11  Ann.  Oaa.  1051. 

Conclusiveness  of  judgment.    Note,  23  Am.  St.  Rep.  109. 

136  U.  S.  479-519,  34  L.  Ed.  329,  10  Sup.  Ot*  1061,  INDIANA  ▼.  KEN- 
TUCKY. 

State  granting  territory  on  one  side  of  river  retains  title  to  river; 
e.  g.f  Kentucky  includes  Ohio  River. 

Approved  in  Moore  v.  McGuire,  142  Fed.  790,  reaffirming  rule;  Hol- 
raan  v.  Hodges,  112  Iowa,  720,  84  N.  W.  952,  holding  where  island 
arose  in  navigable  river  apart  from  riparian  owner's  land,  such  owner 
has  no  title  thereto  by  reason  of  riparian  rights  though  land  was  after- 
ward joined  to  his  land;  State  v.  Faudre,  54  W.  Va.  124,  136,  102 
Am.  St.  Rep.  927,  63  L.  R.  A.  877,  46  S.  E.  270,  275,  West  Virginia  can- 
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not  punish  one  acting  under  Ohio  ferry  franchise  for  charging  one  com- 
ing from  Ohio  more  than  allowed  by  West  Virginia  law  for  ferriage 
over  Ohio  River;  Henderson  Bridge  Co.  v.  Henderson  City,  173  U.  S. 
612,  43  L.  Ed.  830, 19  Sup.  Ct.  561,  Henfferson,  Kentucky,  has  authority  to 
tax  so  much  of  bridge  as  lies  between  low-water  marks  on  Kentucky 
and  Indiana  shores;  Meyler  v.  Wedding,  107  Ky.  310,  92  Am.  St.  Rep. 
347,  53  S.  W.  813,  concurrent  jurisdiction  of  Indiana  and  Kentucky 
over  Ohio  River  is  legislative  only,  that  of  Indiana  courts  extends  only 
to  low  water  on  Indiana  shore;  Forest  River  Lead  Co.  v.  Salem,  165 
Mass.  202,  42  N.  £.  803,  boundary  between  Salem  and  Marblehead, 
fixed  by  general  repute  and  long  recognized,  will  be  adopted  by  courts. 
Distinguished  in  Welsh  v.  State,  126  Ind.  74,  9  L.  R.  A.  665,  25  N.  £. 
884,  Indiana  law,  regulating  sale  of  liquor,  applies  to  boat  anchored  in 
Ohio  River;  Memphis  etc.  Packet  Co.  v.  Pikey,  142  Ind.  308,  40  N.  E. 
529,  Indiana  court  has  jurisdiction  of  suit  for  wrongful  killing  on  Ohio 
River  below  low-water  mark. 

Jurisdiction  over  boundary  rivers.    Note,  65  L.  R.  A.  956,  968. 

Kentucky's  dominion  over  Ohio  River  lands  la,  as  at  time  of  admission, 
unaffected  by  river's  changed  course. 

Approved  in  Moore  v.  McGuire,  142  Fed.  792,  reaffirming  rule;  Mis- 
souri v.  Nebraska,  196  U.  S.  35,  49  L.  Ed.  875,  25  Sup.  Ct.  155,  apply- 
ing rule  in  determining  boundary  between  Missouri  and  Nebraska; 
,  Western  Pac.  Ry.  Co.  v.  Southern  Pac.  Co.,  151  Fed.  401,  80  C.  C.  A. 
606,  one  acquiring  tide-lands  from  State  acquires  no  vested  right  to 
possible  future  accretion;  State  v.  Muncie  Pulp  Co.,  119  Tenn.  109,  127, 
104  S.  W.  453,  458,  change  in  channel  of  Mississippi  occurring  within 
two  days  held  to  be  avulsion  and  not  to  affect  State  boundaries; 
Vaughn  v.  Foster,  20  Ky.  Law  Rep.  682,  47  S.  W.  334,  law  of  accretion 
does  not  apply  where  boundary  stream  shifts. 

Effect  of  title  of  riparian  owner  of  change  in  course  of  navigable 
stream.    Note,  13  Ann.  Gas.  51. 

Rivers  and  lakes  as  State  boundaries.    Note,  15  L.  R.  A.  188,  189. 

Change  of  channel  as  changing  State  boundary.    Note,  39  L.  R.  A. 
(N.  8.)  200. 

State's  boundary  as  recognized  and  acquiesced  In  for  one  hundred 
years,  and  property  rights  thereunder,  forbid  change. 

Approved  in  Louisiana  v.  Mississippi,  202  U.  S.  54,  50  L.  Ed.  932, 
26  Sup.  Ct.  408,  Moore  v.  McGuire,  142  Fed.  799,  800,  and  Franzini  v. 
Layland,  120  Wis.  77,  97  N.  W.  501,  all  following  rule;  Maryland  v. 
West  Virginia,  217  U.  S.  42,  54  L.  Ed.  658,  30  Sup.  Ct.  268,  holding 
"Deakin"  or  "old  State"  line  to  be  correct  boundary  between  Mary- 
XV— 14 
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land  and  West  Virginia;  State  v.  Muncie  Pulp  Co.,  119  Tenn.  96,  104 
S.  W.  449,  holding  boundary  between  Tennessee  and  Arkansas  to  be 
middle  of  Mississippi;  Virginia  v.  Tennessee,  148  U.  S.  523,  37  L.  Ed. 
544,  13  Sup.  Ct.  736,  State  boundary,  recognized  for  years,  is  con- 
clusive; Town  of  Searsburg  v.  Town  of  Woodford,  76  Vt.  372,  57  Atl. 
961,  arguendo. 

Distinguished  in  Meyler  v.  Wedding,  107  Ky.  325,  92  Am.  St.  Rep* 
356,  53  S.  W.  813,  60  S.  W.  22,  holding,  under  section  11  compact  with 
Virginia  (13  Hen.  &  M.  Stats.  Va.,  p.  19),  which  provides  for  use  of 
Ohio  River  and  jurisdiction  thereon,  Indiana  judgment  rendered  upon 
service  of  process  in  Ohio  River  outside  low-water  mark  on  Indiana 
shore  is  void  in  Kentucky;  McMillan  v.  Hannah,  106  Tenn.  694,  61 
S.  W.  1022,  holding  fact  that  Cheatham  County,  Tennessee,  acquiesced 
for  fourteen  years  in  action  of  legislature  (Acts  1881,  c.  143)  in  trans- 
ferring certain  lands  from  that  county  to  Dickson  County,  did  not 
estop  Cheatham  County  from  then  asserting  claim  to  the  land  under 
Const.,  art.  X,  §  4. 

Maximum   "nullum  tempus   occurrit  regi."    Note,   101   Am.   St. 
Rep.  153. 

Estoppel  to  assert  governmental  power.    Note,  16  L.  R.  A.  178. 

Miscellaneous.  Cited  in  United  States  v.  Martinez,  184  U.  S.  449, 
46  L.  Ed.  635,  22  Sup.  Ct.  425,  holding  failure  to  make  patentees  of 
parties  to  suit  for  confirmation  of  land  within  Spanish  grant  does  not 
affect  validity  of  decree  where  patents  are  undisputed;  Nugent  v.  Mal- 
lory,  145  Ky.  826,  141  S.  W.  850,  referring  historically  to  cited  case; 
United  States  v.  Texas,  143  U.  S.  640,  648,  36  L.  Ed.  291,  294,  12  Sup. 
Ct.  491,  494,  Supreme  Court  has  jurisdiction  of  suit  to  determine 
boundary  between  State  and  territory;  State  v.  Ohio  Oil  Co.,  150  Ind. 
28,  49  N.  E.  831,  State  and  Federal  courts  are  open  to  State  both  in 
sovereign  capacity  and  by  virtue  of  corporate  rights. 

136  U.  &  519-548,  34  L.  Ed.  531,  10  Sap.  Ct.  1037,  THAW  ▼.  RITCHIE. 

By  Maryland  act  of  1798,  orphans'  court  In  District  of  Columbia  could 
sell  infant's  realty. 

Approved  in  Middleton  v.  Parke,  3  App.  D.  C.  158,  159,  orphans* 
court  may  mortgage  infant's  realty. 

Distinguished  in  Clark  v.  Mathewson,  7  App.  D.  C.  384,  court  of 
equity  cannot  sell  lands  of  lunatic  for  purpose  of  better  investment. 

Infants'  equitable  estates  or  vested  remainders  might  be  sold  by 
orphans'  court  in  District  jof  Columbia. 

Approved  in  Merrill  v.  Harris,  65  Ark.  357,  67  Am.  St.  Rep.  930, 
41  L.  R.  A.  715,  46  S.  W.  539,  probate  court,  in  which  guardianship 
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is  pending,  may  order  sale,  for  their  benefit,  of  homestead  left  by 
parent. 

Devise  to  widow,  in  trust  for  self  and  children,  remainder  to  children, 
or  if  previously  dead,  to  wife,  construed. 

Approved  in  Land  Title  etc.  Co.  v.  McCoach,  127  Fed.  386,  holding, 
under  will  bequeathing  property  in  trust,  income  to  wife,  and  after  her 
death  to  be  divided  between  his  children,  children  took  vested  interest 
which  was  subject  to  legacy  tax  under  U.  S.  Comp.  Stats.  1901,  p.  2307; 
White  v.  Smith,  87  Conn.  672,  89  Atl.  275,  devise  to  three  married  per- 
sons, or  as  many  of  them  as  might  be  living  at  expiration  of  preced- 
ing life  estate,  held  to  pass  vested  interests;  Archer  v.  Jacobs,  125 
Iowa,  479,  101  N.  W.  199,  uncertainty  whether  remainderman  will  out- 
live life  tenancy  and  come  into  actual  possession  does  not  make  re- 
mainder contingent;  Pineland  Club  v.  Robert,  213  Fed.  556,  130 
C.  C.  A.  125,  arguendo. 

Sale  of  infant's  realty  not  Impeachable  collaterally  lor  want  of  notice 
or  record  of  evidence. 

Approved  in  Spade  v.  Morton,  28  Okl.  390,  114  Pac.  727,  and  Eaves 
v.  Mullen,  25  Okl.  702,  107  Pac.  441,  both  reaffirming  rule;  Godchaux 
v.  Morris,  121  Fed.  485,  57  C.  C.  A.  434,  holding  sale  under  decree  pro- 
viding for  sale  at  place  other  than  courthouse  as  required  by  U.  S. 
Comp.  Stats.  1901,  p.  710,  does  not  render  it  void;  Clark  v.  Rossier,  10 
Idaho,  359,  78  Pac.  360,  applying  rule  to  probate  sale  of  decedent's 
realty;  Threadgill  v.  Colcord,  16  Okl.  40,  85  Pac.  710,  purchaser  at 
master's  sale  in  receivership  proceedings  to  which  he  is  party  cannot 
collaterally  attack  decree  of  sale;  Simmons  v.  Saul,  138  U.  S.  455,  34 
L.  Ed.  1061,  11  Sup.  Ct.  374,  purchaser  at  probate  sale  (in  Louisiana) 
is  not  bound  to  look  beyond  decree  recognizing  its  necessity;  Garrett  v. 
Boeing,  68  Fed.  61,  15  C.  C.  A.  209,  order  of  sale  cannot  be  collaterally 
attacked;  Scarf  v.  Aldrich,  97  Cal.  366,  33  Am.  St.  Rep.  194,  32  Pac. 
326,  proceedings  by  guardian  for  sale  of  ward's  estate  are  not  adverse 
to  ward;  Myers  v.  McGavock,  39  Neb.  862,  42  Am.  St.  Rep.  637,  58 
N.  W.  526,  notice  to  wards  of  application  for  license  to  sell  real  estate 
for  their  maintenance  is  not  essential  to  jurisdiction  to  grant  license. 

Notice   of  application   as   affecting  validity   of  guardian's   sales. 
Note,  120  Am.  St.  Rep.  148. 

Office  of  proviso  defined. 
Approved  in  San  Francisco  v.  Pacific  Tel.  ft  Tel.  Co.,  166  Cal.  251, 
135  Pac.  974,  constitutional  amendment  imposing  gross  percentage  tax 
upon  telephone  company  held  to  exempt  it  from  municipal  license  tax. 
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136  V.  a  549-569,  34  It.  Bd.  525,  10  Sup.  Ot.  1067,  GIBBONS  ▼.  MAHOH. 

Corporate  property  Is  in  corporation,  not  shareholders;  their  right  la 
to  dividend*  and  snare  on  dissolution, 

Approved  in  Coltrane  v.  Blake,  113  Fed.  790,  791,  792,  51  C.  C.  A. 
457,  holding  holders  of  fully  paid-up  stock  by  building  and  loan  asso- 
ciation, who  are  paid  interest  instead  of  proportionate  share  of  profits, 
are  stockholders  and  not  creditors,  and  on  insolvency  of  corporation 
are  entitled  to  no  preference  over  common  stockholders;  United  States 
Radiator  Corp.  v.  State,  208  N.  Y.  162,  46  L.  R.  A.  (H.  S.)  585,  101 
N.  E.  786,  transfer  of  stock  to  holding  company  held  subject  to  tax  on 
stock  transfer;  People's  Nat.  Bank  v.  Board  of  Commrs.  of  Kingfisher 
County,  24  Okl.  150,  104  Pac.  55,  stockholder,  after  sale  of  his  stock, 
is  not  estopped  to  claim  property  inadvertently  mingled  with  assets  of 
corporation;  Tubb  v.  Fowler,  118  Tenn.  336,  99  S.  W.  990,  "income" 
of  bank  stock  does  not  include  surplus  and  undivided  profits;  Bryan  v. 
Sturgi's  Nat.  Bank,  40  Tex.  Civ.  311,  90  S.  W.  705,  accumulated  profits 
of  bank  in  which  wife  owned  stock  held  not  liable  for  husband's  debt; 
Van  Dyke  v.  City  of  Milwaukee,  159  Wis.  466,  146  N.  W.  814,  dividend 
from  mining  stock  is  subject  to  income  tax  though  accumulated  before 
tax  went  into  effect ;  Richter  v.  Henningsan,  110  Cal.  534,  42  Pac.  1078, 
stockholder  of  distillery  corporation,  paying  taxes  thereon,  is  entitled 
to  contribution  from  others;  Second  Ward  Sav.  Bank  v.  Milwaukee, 
94  Wis.  593,  69  N.  W.  361,  bank  surplus  should  be  included  in  assess- 
ing shares ;  Pritchett  v.  Nashville  Trust  Co.,  96  Tenn.  489,  33  L.  R.  A. 
863,  36  S.  W.  1068,  arguendo. 

Distinguished  in  Knapp  v.  Publishers  George  Knapp  &  Co.,  127  Mo. 
72,  29  S.  W.  890,  where  additional  shares  are  created  on  account  of 
existing  capital,  new  shares  are  property  of  owners  of  old  shares. 

When    dividend   becomes    enforceable    debt    against    corporation. 
Note,  Ann.  Gas.  1913B,  553. 

Corporation,  throufh  its  directors  may,  in  good  faith,  retain  earnings 
for  accumulation  or  capital. 

Approved  in  Union  Pac.  R.  Co.  v.  Frank,  226  Fed.  921,  mere  fact 
that  railroad  company  has  earned  net  profits  in  designated  year  does 
not  entitle  preferred  stockholders  to  dividends;  Wilson  v.  American 
Ice  Co.,  206  Fed.  738,  741,  dismissing  bill  asking  that  corporation  be 
compelled  to  declare  dividends  on  preferred  stock;  Kaufman  v.  Char- 
lottesville Woolen  Mills,  93  Va.  676,  25  S.  E.  1004,  one  selling  stock, 
reserving  dividend  to  be  declared  at  certain  date,  can  claim  only  cash, 
not  stock  dividends. 

Corporate  accumulated  earnings,  undistributed,  axe  capital,  not  Income, 
as  between  life  tenant  and  remainderman. 
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Approved  in  McLane  v.  Cropper,  6  App.  D.  C.  297,  word  "accumula- 
tions" in  will  held  to  have  reference  to  increases  in  stocks;  Jackson 
v.  Maddox,  136  Ga.  32,  Ann.  Caa.  1912B,  1216,  70  S.  E.  866,  remainder- 
man held  entitled  to  stock  dividend  based  upon  accumulated  earnings; 
Kalbach  v.  Clark,  133  Iowa,  219,  12  Ann.  Oaa.  647,  12  L.  R.  A.  (N.  S.) 
801,  110  N.  W.  601,  remaindermen  held  entitled  to  stock  dividend  which 
did  not  represent  earnings;  Dooge  v.  Leeds,  176  Mass.  661,  67  N.  E. 
1026,  holding  where  corporation  issued  bonds  to  stockholders,  payable 
out  of  fund  after  payment  of  debts  of  company,  the  bonds  were  capital 
and  not  income,  and  passed  to  remaindermen,  not  to  life  tenant  under 
will  providing  for  payment  of  income  to  certain  persons  during  life 
and  principal  thereafter  to  others;  Lancaster  Trust  Co.  v.  Mason,  162 
N.  C.  661,  136  Am.  St.  Rep.  851,  68  S.  E.  236,  "dividend"  reserved  in 
sale  of  stock  held  to  include  only  cash  dividend;  Wilberding  v.  Miller, 
90  Ohio  St.  60,  106  N.  E.  671,  where  stock  was  bequeathed  to  trustees, 
corporate  surplus  from  earnings  held  to  belong  to  corpus  of  trust 
fund;  State  v.  Mitchell,  104  Tenn.  343,  58  S.  W.  367,  holding  provision 
in  corporation's  assignment  for  creditors  that  any  surplus  should  be 
divided  among  stockholders  is  ultra  vires,  since  surplus  belongs  to 
corporation;  Spooner  v.  Phillips,  62  Conn.  73,  16  L.  E.  A.  467,  24  Atl. 
527,  new  shares,  representing  profits  invested  in  extensions,  apportioned 
among  shareholders,  represent  capital  and  do  not  pass  by  gift  or  origi- 
nal shares  in  trust  to  pay  over  income  for  life;  Mills  v.  Britton,  64 
Conn.  24,  24  L.  R.  A.  541,  29  Atl.  236,  shares  representing  surplus 
profits,  declared  as  stock  dividends,  accrue  to  remainderman;  Second 
Ward  Sav.  Bank  v.  Milwaukee,  94  Wis.  595,  69  N.  W.  361,  in  assessing 
shares  value  of  bank  surplus  invested  in  real  estate  should  be  included ; 
dissenting  opinion  in  Soehnlein  v.  Soehnlein,  146  Wis.  362,  131  N.  W. 
752,  majority  holding  owner  of  life  interest  in  stock  entitled  to  stock 
dividend  based  upon  income  accumulated  during  existence  of  life  inter- 
est. 

Distinguished  in  Soehnlein  v.  Soehnlein,  146  Wis.  339,  340,  343,  344, 
345,  131  N.  W.  743,  744,  746,  owner  of  life  interest  in  stock  held 
entitled  to  stock  dividend  based  upon  income  accumulated  during  exist- 
ence of  life  interest;  People  v.  Wemple,  150  N.  Y.  51,  44  N.  E.  788, 
realty  within  State,  purchased  by  foreign  corporation  with  surplus 
earnings  and  leased,  is  not  portion  of  capital  stock  for  the  purpose  of 
taxation. 

Disapproved  in  Goodwin  v.  McGaughy,  108  Minn.  254,  122  N.  W.  9, 
stock  dividends  accumulated  from  earnings  after  commencement  of  life 
estate  belongs  to  life  tenant. 

Departed  from  in  Thomas  v.  Greg?,  78  Md.  554,  44  Am.  St.  Hep.  316, 
28  Atl.  567,  and  McLouth  v.  Hunt,  154  N.  T.  194,  39  L.  R.  A.  236,  48 
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N.  E.  561,  stock  dividend  from  surplus  earnings,  accumulated  during 
several  years,  is  income  and  belongs  to  life  tenants;  Pritchett  v.  Nash- 
ville Trust  Co.,  96  Tenn.  488,  33  L.  R.  A.  862,  36  S.  W.  1068,  dividends, 
declared  from  net  earnings  after  death  of  testator,  who  bequeathed 
stock  for  life,  belong  to  life  tenant,  not  remainderman. 

Dividends  and  the  respective  interests  of  tenants  for  life  and  re-. 
maindermen  therein.    Note,  118  Am.  St.  Rep.  167,  168, 169. 

Right  to  increased  stock  and  stock  dividends  as  between  owner  of 
capital  and  income.    Note,  16  L.  R.  A.  461,  463,  464. 

Relative  rights  to  life  tenant  and  remaindermen  to  ehattel  which 
will  be  consumed  in  the  use.    Note,  25  E.  R.  0.  50. 

Corporate  action,  In  not  distributing  earnings,  cannot  be  tried  in  suit 
between  life  tenant  and  remainderman. 

Approved  in  De  Koven  v.  Alsop,  205  111.  311,  68  N.  E.  930,  931,  932, 
holding  stock  dividends  belong  to  corpus  of  estate  devised  to  trustee 
to  pay  widow  income  are  not  payable  as  income;  Smith  v.  Hooper,  95 
Md.  26,  51  Atl.  846,  holding  under  will  bequeathing  dividends  of  fund 
to  daughter,  giving  trustees  power  to  invest  fund,  increase  from  sale 
of  property  was  not  "dividends";  Quinn  v.  Safe  Deposit  &  Trust  Co., 
93  Md.  298,  48  Atl.  837,  holding  under  will  bequeathing  income  of  prop- 
erty for  life,  dividend  declared  out  of  certain  sinking  fund  of  corpora- 
tion in  which  decedent  was  stockholder  should  be  paid  to  life  tenant; 
Hemenway  v.  Hemenway,  181  Mass.'  411,  63  N.  E.  921,  holding  dividends 
declared  upon  accumulated  profits  was  income  and  not  capital  and  went 
to  life  tenants  under  will  bequeathing  income  to  wife  and  children  and 
remainder  to  heirs ;  Thomas  v.  Gregg,  78  Md.  556,  44  Am.  St.  Rep.  318, 
28  Atl.  568,  arguendo. 

Stock  dividend  is  ordinarily  to  be  deemed  capital;  money  dividend  1s 
Income. 

Approved  in  Blinn  v.  Gillett,  208  111.  491,  100  Am.  St.  Rep.  234,  70 
N.  E.  709,  Bulkeley  v.  Worthington  etc.  Society,  78  Conn.  532,  63 
Atl.  353,  Smith  v.  Dana,  77  Conn.  555,  107  Am.  St.  Rep.  51,  69  L.  R.  A. 
76,  60  Atl.  120,  and  Thomas  v.  Gregg,  78  Md.  552,  44  Am.  St.  Rep.  315, 
28  Atl.  567,  all  reaffirming  rule;  Boston  Safe  Deposit  etc.  Co.  v.  Adams, 
219  Mass.  177,  106  N.  E.  591,  dividend  held  to  be  dividend  from  earn- 
ings though  payment  was  made  in  promissory  notes;  Gardiner  v.  Gar- 
diner, 212  Mass.  511,  99  N.  E.  172,  issue  of  shares  of  stock  to  preferred 
stockholders,  though  recited  to  be  in  purchase  of  arrears  of  dividends, 
held  to  be  stock  dividend;  Gray  v.  Hemenway,  212  Mass.  241,  98  N.  E. 
790,  dividend  payable  in  stock  of  another  corporation  held  not  stock 
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dividend;  Ballantine  y.  Toting,  79  N.  J.  Eq.  74,  81  Atl.  120,  apportion- 
ing stock  dividend  between  life  tenant  and  remainderman. 

Distinction  between  stock  and  cash  dividends.    Note,  9  Ann.  Gas. 
290. 

Life  tenant  has  no  claim  on  stock  dividend  resulting  from  Investment 
of  earnings  In  plant. 

Approved  in  Mercer  v.  Buchanan,  132  Fed.  507,  where  owner  of  cor- 
porate stock  gave  same  in  trust  to  pay  income  to  himself  for  life  and 
afterward  to  daughter  for  life,  capital  to  be  distributed  on  her  death, 
and  after  donor's  death  company  sold  entire  plant,  receiving  half  cash 
and  half  stock  in  purchase,  all  of  which  was  distributed  as  dividends, 
it  was  not  income  to  which  daughter  entitled. 

Distinguished  in  Pritchett  v.  Nashville  Trust  Co.,  96  Tenn.  487,  88 
L.  R.  A.  862,  36  S.  W.  1068,  dividends  from  net  earnings,  after  death 
of  testator  bequeathing  stock,  go  to  life  tenant,  not  remainderman. 

Right  to  stock  dividend  as  between  life  tenant  and  remainderman. 
Notes,  12  Ann.  Oas.  650,  651,  652;  Ann.  Gas.  1912B,  1219,  1220. 

Right,  as  between  life  tenant  and  remainderman,  in  corporate  dis- 
tributions.   Note,  12  L.  R.  A.  (N.  S.)  769,  778,  794. 

Right,  as  between  life  tenant  and  remainderman,  in  dividends  or 
distributions  by  corporations.  Note,  35  L.  R.  A.  (N.  8.)  564, 
566. 

Testator  neld  to  have  used  word  "dividends"  as  having  same  meaning 
as  'Income"  or  'Interest." 

Approved  in  Lauman  v.  Foster,  157  Iowa,  280,  50  L.  R.  A.  (N.  S.) 
581,  135  N.  W.  16,  "income,"  as  used  in  will  bequeathing  stock,  means 
' 'dividend";  In  re  Bradley's  Estate,  238  Pa.  441,  86  Atl.  292,  "stocks 
on  interest"  held  to  mean  productive  stocks. 

Assets  of  corporation  as  consideration  for  stock  increase.  Note, 
50  L.  R.  A.  (N.  S.)  69. 

Miscellaneous.  Cited  in  Mercer  v.  Buchanan,  132  Fed.  502,  intent 
of  donor  governs  gifts. 

136  U.  8.  570-671,  34  I*.  Ed.  540,  10  Sup.  Ok  1063,  SHERMAN  v.  ROBERT- 
SON. 

Hartranftv.    Oliver,  125  TJ.  &  525,  31  L.  Ed.  813,  8  Sup.  Ot.  958, 
followed. 

Approved  in  De  Pass  v.  Bidwell,  124  Fed.  622,  holding,  under  Foraker 
Act  of  April  12,  1900  (c.  191,  31  Stat.  77),  goods  brought  from  Porto 
Rico  after  its  cession  and  voluntarily  left  in  warehouse  until  after 
passage  of  act  are  subject  thereto. 
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136  U.  8.  572-678,  34  L.  Ed.  539,  10  Sup.  Ct.  1063,  INLAND  ETO.  COAST- 
ING CO.  v.  TOLSON. 

Dismissal  of  writ  of  error  for  nonjoinder  of  sureties  below  rescinded, 
with  leave  to  join  them. 

Approved  in  Lamon  v.  Speer  Hardware  Co.,  190  Fed.  735,  111  C.  C.  A. 
462,  writ  of. error  dismissed  for  nonjoinder  of  sureties;  Slater  v. 
Hamacher,  15  App.  D.  C.  299,  allowing  appellant  to  amend  where  neces- 
sary parties  had  been  omitted  in  taking  appeal;  The  City  of  Naples, 
69  Fed.  795,  16  C  C.  A.  421,  applying  rule  by  analogy  in  admiralty 
case. 

Distinguished  in  Columbia  River  Packers'  Assn.  v.  McGowan,  217 
Fed.  199, 133  CCA.  190,  holding  complainant  might  prosecute  separate 
appeal  where  judgments  against  him  and  surety  on  injunction  bond  were 
several;  Copland  v.  Waldron,  133  Fed.  218,  66  C  C  A.  271,  when 
appeal  taken  by  two  of  three  defendants  against  whom  joint  decree 
rendered,  and  record  omits  joinder  or  severance  of  other,  defect  is  not 
amendable  in  appellate  court;  Taylor  v.  Leesnitzer,  31  App.  D.  C  97, 
dismissing  appeal  which  had  been  perfected  as  to  one  only  of  two 
opposing  parties. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal 
•    Supreme  Court  for  review.    Note,  66  L.  R.  A.  840. 

Miscellaneous.  Miscited  in  Hector  Min.  Co.  v.  Robertson,  22  Colo. 
494,  45  Pac.  407. 

136  TJ.  8.  578-580,  34  L.  Ed.  540,  10  Sup.  Ot.  1064,  IRWIN  V.  SAN  FRAN- 
CISCO  SAV.  UNION. 

Swamp  lands  are  lands  too  wet  for  cultivation, 

Approved  in  Beer  v.  Whiteville  Lumber  Co.,  170  N.  C  340,  86  S.  E. 
1025,  reaffirming  rule. 

T*nd  may  be  proved  to  come  within  swamp-land  grant  of  1850  by 
oral  testimony. 

Approved  in  United  States  v.  Thibodeaux,  232  Fed.  95,  reaffirming 
rule ;  Russ  v.  Sims,  261  Mo.  34,  169  S.  W.  71,  arguendo. 

136  TJ.  S.  580-681,  34  It.  Ed.  548,  10  Sap.  Ot.  1064,  DAVENPORT  v.  PARIS. 

Judgment  affirmed  for  want  of  proper  findings  of  fact  or  exceptions 
below. 

Approved  in  Moller  v.  United  States,  57  Fed.  495,  6  C  C  A.  459,  and 
State  Nat.  Bank  v.  Smith,  94  Fed.  609,  36  C  C  A.  412,  both  following 
rule. 
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Motion  to  amend  writ  toy  joining  defaulting  sureties  on  postmaster's 
bond,  or  for  severance,  denied,  and  writ  dismissed. 

Approved  in  First  National  Bank  v.  Henry,  210  U.  S.  431,  52  L.  Ed. 
1135,  28  Sup.  Ct.  762,  Dakota  etc.  R.  R.  Co.  v.  Crouch,  203  U.  S.  582, 
51  L.  Ed.  327,  27  Sup.  Ct.  780,  Lamon  v.  Speer  Hardware  Co.,  190  Fed. 
735,  111  C.  C.  A.  462,  Provident  Life  &  Trust  Co.  v.  Camden  &  T.  Ry. 
Co.,  177  Fed.  858,  101  C.  C.  A.  68 ;  Taylor  v.  Leesnitzer,  31  App.  D.  C. 
98,  Faulkner  v.  Hutchins,  6  Ind.  Ter.  444,  98  S.  W.  154,  Griffin  v. 
Southern  Pae.  Co.,  31  Utah,  298,  87  Pac.  1092,  Port  v.  Schloss  Bros.  & 
Co.,  149  Fed.  732,  79  C.  C.  A.  437,  Holbrook  etc.  Contracting  Co.  v. 
Menard,  145  Fed.  500,  and  Copland  v.  Waldron,  133  Fed.  219,  66 
C.  C.  A.  271,  all  following  rule;  In  re  Key,  189  U.  S.  85,  47  L.  Ed.  721, 
23  Sup.  Ct.  624,  holding  mandamus  will  not  lie  to  compel  Court  of 
Appeals  of  District  of  Columbia  to  reinstate  appeal  from  Supreme 
Court  of  District  in  action  brought  before  justice  of  the  peace  where 
appeal  was  dismissed  by  Court  of  Appeals  for  want  of  jurisdiction; 
Loveless  v.  Ransom,  107  Fed.  627,  46  C.  C.  A.  515,  holding  where  judg- 
ment is  joint,  all  parties  against  whom  it  is  rendered  must  join  in 
appeal;  Kidder  v.  Fidelity  Ins.  etc.  Co.,  105  Fed.  823,  44  C.  C.  A.  593, 
holding  where  one  of  several  interveners  appeals  from  decree  in  equity 
after  term,  and  cites  only  complainant  and  receiver  of  one  defendant, 
the  appeal  will  be  dismissed  as  it  was  necessary  to  include  all  parties; 
The  New  York,  104  Fed.  563,  44  C.  C.  A.  38,  holding  sureties  on  stipu- 
lation entered  into  under  Rev.  Stats.,  §  911,  do  not  become  parties  to 
suit  so  as  to  require  that  they  should  be  joined  in  appeal  by  claimant 
whose  sureties  they  are;  Grand  Island  etc.  R.  Co.  v.  Sweeney,  103  Fed. 
344,  43  C.  C.  A.  255,  holding,  under  Sess.  Laws  S.  D.  1893,  c.  116, 
§  4,  relating  to  parties  defendant  in  equity  on  foreclosure  of  mechanic's 
lien,  inferior  lienholders  are  necessary  parties  to  appeal  by  railroad; 
Dol»n  v.  Jennings,  139  U.  S.  388,  35  L.  Ed.  218,  11  Sup.  Ct.  585,  and 
Missouri  etc.  Ry.  Co.  v.  Evans,  175  U.  S.  723,  44  L.  Ed.  387,  20  Sup.  Ct. 
1023,  dismissed  ou  authority  hereof;  Hardee  v.  Wilson,  146  U.  S.  183, 
36  L.  Ed.  934,  13  Sup.  Ct.  40,  all  defendants  must  join  in  appeal  from 
joint  decree;  In  re  Humes,  149  U.  S.  193,  37  L.  Ed.  699,  13  Sup.  Ct. 
836,  remedy  of  sureties  against  whom  excessive  judgment  is  entered  is 
by  error;  Humes  v.  Third  Nat.  Bank,  54  Fed.  920,  4  C.  C.  A.  668,  sure- 
ties on  supersedeas  bond,  after  affirmance  on  appeal,  cannot  have 
adverse  judgment  thereafter  entered  in  trial  court  reviewed  on  error 
without  joining  principal  and  other  defendants  or  obtaining  severance; 
Hook  v.  Mercantile  Trust  Co.,  95  Fed.  49,  36  C.  C.  A.  645,  motion  to 
dismiss  for  nonjoinder  of  necessary  parties  may  be  entertained  at  any 
time  before  final  disposition  of  appeal. 
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Distinguished  in  Columbia  itiver  Packers'  Assn.  v.  McGowan,  217 
Fed.  199,  133  G.  G.  A.  190,  holding  complainant  might  prosecute  sepa- 
rate appeal  where  judgments  against  lien  and  surety  on  injunction  bond 
were  several. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal 
Supreme  Court  for  review.    Note,  66  L.  R.  A.  840,  855. 

136  TJ.  a  586-627,  34  L.  Ed.  500,  10  Sup.  Ct.  560,  IN  BE  BUBEUB.. 

Federal  court  can  Issue  habeas  corpus  only  In  aid  of  Federal  authority 
or  rights. 

Approved  in  Carfer  v.  Caldwell,  200  U.  S.  296,  50  L.  Ed.  489,  26  Sup. 
Ct.  264,  denying  Federal  habeas  corpus  to  release  one  committed  for 
contempt  in  refusing  to  appear  before  legislative  committee;  Ex  parte 
Baez,  177  U.  S.  389,  44  L.  Ed.  817,  20  Sup.  Ct.  677,  holding  leave  to 
file  petition  for  habeas  corpus  will  be  denied  where  restraint  will  ter- 
minate before  return  day;  Ex  parte  Januszewski,  196  Fed.  126, 
dismissing  application  based  on  ground  that  statute  violated  State  Con- 
stitution; Erickson  v.  Hodges,  179  Fed.  178,  102  C.  C.  A.  443,  dis- 
missing petition  on  behalf  of  one  accused  in  State  court ;  West  Virginia 
v.  Laing,  133  Fed.  889,  66  C.  C.  A.  617,  upholding  Federal  jurisdiction 
to  issue  habeas  corpus  when  member  of  marshal's  posse  held  under 
State  process  for  killing  one  resisting  Federal  arrest;  In  re  Laing, 
127  Fed.  216,  holding  Federal  court  has  jurisdiction  to  determine  on 
habeas  corpus  whether  officer  of  Federal  court,  indicted  by  State  court 
for  killing  prisoner  he  was  seeking  to  arrest,  was  not  unlawfully  re- 
strained of  his  liberty;  In  re  Celestine,  114  Fed.  552,  holding  Indian 
born  in  United  States  to  whom  land  has  been  allotted  becomes,  under 
1  Supp.  Rev.  Stats.,  p.  536,  citizen  of  United  States  with  right  to  sue 
in  any  proper  forum;  Whitten  v.  Tomlinson,  160  U.  S.  239,  40  L.  Ed. 
411,  16  Sup.  Ct.  300,  Federal  courts  will  not  release  prisoner  under 
State  court  custody  for  irregularity  in  indictment;  In  re  Boles,  48  Fed. 
76, 1  C.  C.  A.  48,  Circuit  Court  of  Appeals  lacks  jurisdiction  to  award 
habeas  corpus  to  be  served  without  its  circuit;  King  v.  McLean  Asy- 
lum etc.,  64  Fed.  334,  341,  343,  26  L.  R.  A.  785,  789,  790,  13  CCA. 
145,  reaffirming  rule. 

Custody  of  child  is  for  the  State;  District  Court  has  power  to  nabeaa 
corpus  child  from  grandparents  to  parent. 

Approved  in  Hoadley  v.  Chase,  126  Fed.  820,  holding  Federal  courts 
have  no  jurisdiction  to  exercise  functions  of  parens  patriae  for  deter- 
mination of  rights  to  custody  of  an  insane  person;  Simms  v.  Simms, 
175  U.  S.  167,  44  Ii.  Ed.  117.  20  Sup.  C«-..  60,  appeal  does  not  lie  from 
territorial  Supreme  Court  decree  granting  or  refusing  divorce;  King 
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<j^$^eIiean  Asylum  of  Massachusetts  General  Hospital,  64  Fed.  333, 

#c\^  ^  L.  R.  A.  784,  793,  12  C.  C.  A.  146,  Circuit  Court  has  no  juris- 

-g/V****  *°  determine  custody  of  lunatic,  question  being  of  discretion; 

yt    ^*ski  v.  Chicago  etc.  Ry.  Co.,  84  Fed.  587,  Federal  courts  will  fol- 

(^u^t:ate  rule  as  to  imputing  parents'  negligence  to  child;  Gatton  v. 

^^o  etc.  Ry.  Co.,  95  Iowa,  135,  28  L.  R.  A,  564,  63  N.  W.  596,  com- 

^Sfc  law,  as  such,  is  not  part  of  Federal  jurisprudence. 

Distinguished  in  Pullman's  Palace-Car  Co.  v.  Washburn,  66  Fed.  794, 
Federal  judgment  cannot  be  collaterally  attacked  for  want  of  proper 
jurisdictional  averments  in  removal  petition. 

Habeas  corpus  as  remedy  by  one  parent  to  recover  child  from 
custody  of  other  parent.    Note,  Ann.  Gas.  19120,  870. 

District  Court  am  no  Jurisdiction  from  diverse  dtUenship  of  contest 
over  possession  of  child. 

Approved  in  Clifford  y.  Williams,  131  Fed.  103,  106,  reaffirming  rule ; 
King  v.  McLean  Asylum  of  Massachusetts  General  Hospital,  64  Fed. 
347,  349,  26  L  R.  A.  792,  793,  12  C.  C.  A.  145,  Circuit  Court,  diverse 
citizenship  existing,  may  inquire  into  restraint  of  lunatic  on  habeas 
corpus. 

District  Court  nae  no  Jurisdiction,  by  habeas  corpus,  to  restore  child 
with  grandparents,  to  father. 

Approved  in  New  York  Foundling  Hospital  v.  Gatti,  203  U.  S.  438, 
51  L.  Ed.  259,  27  Sup.  Ct.  53,  decision  of  territorial  Supreme  Court  as 
to  custody  of  infant  is  not  appealable  to  Supreme  Court  of  United 
States;  Goldsmith  v.  Valentine,  36  App.  D.  C.  67,  court  has  no  juris- 
diction to  award  custody  of  infant  to  person  not  party  to  proceeding; 
State  v.  White,  123  Minn.  512,  144  N.  W.  159,  custody  of  dependent 
child  should  not  be  disturbed  unless  child's  interests  require  it;  King 
v.  McLean  Asylum  of  Massachusetts  General  Hospital,  64  Fed.  335,  350, 
26  L.  R.  A.  786,  794,  12  C.  C.  A.  145,  Circuit  Court  has  no  jurisdiction 
to  release  one  detained  in  insane  asylum  on  habeas  corpus;  Gatton  v. 
Chicago  etc.  Ry.  Co.,  95  Iowa,  134,  28  L.  R.  A.  563,  63  N.  W.  596,  Fed- 
eral courts  cannot  exercise  common-law  function  of  parens  patriae; 
dissenting  opinion  in  Slack  v.  Perrine,  9  App.  D.  C.  177,  majority  hold- 
ing judgment  of  court  of  another  State  on  habeas  corpus  conclusive  as 
to  custody  cf  children. 

Miscellaneous.  Cited  in  King  v.  McLean,  Asylum  of  Massachusetts 
General  Hospital,  64  Fed.  340,  344,  26  L.  R.  A.  788.  791,  12  C.  C.  A. 
145,  Rev.  Stats.,  §  765,  relating  to  proceedings  on  appeal  to  Supreme 
Court,  does  not  apply  to  Circuit  Court  of  Appeals;  In  re  Huntley,  85 
Fed.  889,  29  C.  C.  A.  468,  certified  copies  of  record  annexed  to  petition 
for  habeas  corpus  may  be  considered. 
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libelant  for  injuries  Is  not  entirely  barred  from  recovery  by  con- 
tributory negligence. 

Approved  in  The  Eugene  F.  Moran  v.  New  York  Central  etc.  R.  R. 
Co.,  212  U.  S.  476,  5S  L.  Ed.  604,  29  Sup.  Ct.  339,  holding  where  both 
colliding  tugs  were  at  fault,  damages  should  be  divided;  Workman  v. 
Mayor  etc.  of  New  York,  179  U.  S.  562,  563,  45  L.  Ed.  321,  21  Sup.  Ct. 
216,  holding  maritime  and  not  local  law  governs  in  determining  liabil- 
ity of  city  for  injuries  to  vessel  by  fireboat  owned  by  city;  The  Gran- 
ville R.  Bacon,  229  Fed.  716,  holding  where  contributory  negligence  is 
proved,  damages  will  be  divided;  The  Alcazar,  227  Fed.  663,  holding 
where  crew  has  left  vessel  only  temporarily,  it  is  quasi  derelict,  and 
liable  to  salvage;  Carter  v.  Brown,  212  Fed.  395,  129  C.  C.  A.  69,  hold- 
ing contributory  negligence  if  proved  will  only  go  to  reduce  damages; 
Murray  v.  Pacific  Coast  S.  S.  Co.,  207  Fed.  693,  holding  stevedore 
could  recover  under  common-law  remedy  or  under  liability  act; 
Spencer  v.  The  Dalles,  P.  &  A.  Nav.  Co.,  188  Fed.  867,  110  C.  C.  A. 
499,  folding  overtaking  vessel  liable  for  damages  resulting  from  colli- 
sion; J.  T.  Morgan  Lumber  Co.  v.  West  Kentucky  Coal  Co.,  181  Fed. 
275,  holding  where  log  raft  was  lost  through  fault  of  tugmaster  negli- 
gently tying  same  and  also  of  master  in  furnishing  improper  ropes, 
damages  should  be  divided;  The  General  De  Sonis,  179  Fed.  127,  hold- 
ing vessel  liable  for  negligence  of  mate  in  replacing  hatch;  Pioneer 
S.  S.  Co.  v.  McCann,  170  Fed.  880,  96  C.  C.  A.  49,  holding  owner  of 
vessel  liable  for  leaving  bunker  door  open;  The  Lackawanna,  151  Fed. 
501,  holding  where  hole  through  which  passenger  fell  was  on  deck 
where  passengers  were  not  allowed,  one-third  damages  were  all  that  he 
could  recover;  Sievers  v.  Eyre,  122  Fed.  736,  holding  where  seaman  is 
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injured  while  cleaning  a  loaded  cannon,  he  assumes  the  risk  and  cannot 
recover  damages;  State  v.  Westoll,  106  Fed.  237,  holding  stevedore 
who  fastened  chain  on  beams  of  hatch  of  vessel  and  stood  on  hatch, 
and  when  beam  struck  ordered  winchman  to  apply  more  power,  was 
guilty  of  contributory  negligence  when  sudden  jerk  threw  him  into 
hold  of  vessel;  The  Nikolai  II,  102  Fed.  175,  holding  in  action  for  per- 
sonal injuries  sustained  by  stevedore  employed  in  loading  ship,  who 
fell  into  hold  at  night,  the  evidence  as  to  amount  of  light  was  conflict- 
ing and  libelant  could  not  recover;  The  Mystic,  44  Fed.  399,  The 
Oregon,  45  Fed.  74,  The  Frank  &  Willie,  45  Fed.  495,  497,  The  Nathan 
Hale,  48  Fed.  700,  The  Julia  Fowler,  49  Fed.  279,  The  Serapis,  49  Fed. 
396,  397,  all  quoting  main  case  freely;  The  J.  &  J.  McCarthy,  55  Fed. 
86,  The  Cyprus,  55  Fed.  333,  Vessel  Owners  Towing  Co.  v.  Wilson,  63 
Fed.  630, 11  C.  C.  A.  366,  Wm.  Johnson  ft  Co.  v.  Johnson,  86  Fed.  888, 
The  Edward  Luckenback,  94  Fed.  545,  all  following  rule;  Belden  v. 
Chase,  150  U.  S.  691,  87  L.  Ed.  1224,  14  Sup.  Ct.  269,  in  action  at  com- 
mon law  neither  negligent  party  can  recover;  The  Christobal  Colon, 
44  Fed.  804,  employee  injured  while  loading  foreign  vessel  with  supply 
coal  has  lien;  Keating  v.  Pacific  etc.  Whaling  Co.,  21  Wash.  422,  58 
Pac.  226,  obedience  to  captain  is  not  negligence,  though  seaman  knows 
danger;  The  City  of  Rome,  49  Fed.  393,  plea  of  res  adjudicata  by 
action  at  common  law  must  show  judgment,  because  defendant  was 
free  from  fault,  and  not  that  plaintiff  was  guilty;  The  Victory,  68  Fed. 
400,  15  C.  C.  A.  490,  liability  of  each  vessel  may  be  measured  by  de- 
gree of  fault;  Greenwood  v.  Westport,  63  Conn.  606,  60  Fedi  578, 
person  electing  to  sue  in  admiralty  is  bound  by  its  rules  and  entitled 
to  its  remedies,  though  he  could  not  recover  at  common  law;  Ralli  v. 
Troop,  157  U.  S.  406,  39  L.  Ed.  751,  15  Sup.  Ct.  665,  scuttling  of  ship 
by  municipal  authorities,  to  extinguish  fire,  is  not  general  average  loss; 
Paxson  v.  Cunningham,  63  Fed.  134,  11  C.  C.  A.  Ill,  receivers  cannot 
enjoin  admiralty  proceeding  against  vessel  in  their  possession;  dissent- 
ing opinion  in  The  Serapis,  51  Fed.  95,  2  C.  C.  A.  102,  majority  hold- 
ing libelants  alone  at  fault;  dissenting  opinion  in  Howard  v.  Illinois 
Central  R.  R.  Co.,  207  U.  S.  538,  52  L.  Ed.  325,  28  Sup.  Ct.  141,  major- 
ity refusing  to  uphold  Federal  Liability  Act  of  June  11,  1906. 

Distinguished  in  In  re  Meyer,  74  Fed.  896,  death  of  passenger  not 
attributed  to  unseaworthiness  or  deviation  or  negligence  of  vessel; 
Kalleck  v.  Deering,  161  Mass.  472,  42  Am.  St.  Rep.  424,  37  N.  E.  452, 
damages  will  not  be  divided,  in  action  at  common  law,  for  negligence 
of  fellow-servant;  dissenting  opinion  in  Workman  v.  Mayor  etc.  of 
New  York,  179  U.  S.  586,  45  L.  Ed.  330,  21  Sup.  Ct.  225,  majority  hold- 
ing city  is  liable  by  maritime  law  for  negligence  of  its  servants  in 
charge  of  fireboat  which  collided  with  another  vessel;  dissenting  opin- 
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tan  * 

Jjjft^  Salem  Brick  etc.  Co.  ▼.  Donald,  194  Fed.'  807,  116  C.  C.  A.  501, 
^  *^r  holding  stevedore  company  liable  for  removing  stay   from 
^  ^  ^loney  v.  New  York  etc.  Co.,  132  Fed.  325,  arguendo. 

'  \>ntributory  negligence  in  entering  or  remaining  in  employment. 

Note,  49  L.  R.  A.  37. 

Admiralty  jurisdiction  of  suit  for  injury  to  stevedore.    Note,  57 
L.  R.  A.  (N.  S.)  1159. 

Contributory  negligence  as  bar  to  recovery.    Note,  19  E.  R.  0.  207. 

Conflict   between    admiralty    law    and    Workmen's    Compensation 
Acts.    Note,  10  N.  0.  C.  A.  692. 

Miscellaneous.  Cited  in  Smith  v.  City  of  Shakopee,  103  Fed.  242,  44 
C.  C.  A.  1,  holding  where  city  "fails  to  maintain  light  on  drawbridge 
required  by  law,  and  pilot  attempts  to  take  vessel  through  draw  be- 
fore it  is  fully  opened,  both  parties  are  guilty  of  negligence  and  dam- 
ages will  be  divided;  The  Serapis,  51  Fed.  96,  2  C.  C.  A.  102,  The 
Anaces,  93  Fed.  244,  34  C.  C.  A.  558,  libel  may  be  maintained  for  per- 
sonal injury  of  stevedore. 

137  U.  a  15-21,  34  L,  Bd.  604,  11  Sap.  Ot.  9,  YORK  Y.  TEXAS. 
Federal  follow  State  courts  on  State  statutes. 
Approved  in  Daniels  v.  Case,  45  Fed.  845,  following  rule ;  Venner 
v.  Great  Northern  Ry.  Co.,  153  Fed.  411,  holding  shareholder  cannot 
maintain  suit  on  behalf  of  corporation  unless  he  was  shareholder  at 
time  of  act  complained  of;  Cady  v.  Associated  Colonies,  119  Fed.  424, 
holding  appearance  of  defendant  in  State  court  to  file  petition  for  re- 
moval is  special,  and  is  not  waiver  of  right  to  object  to  jurisdiction; 
Mavsville  ft  B.  S.  R.  R.  Co.  v.  Ball,  108  Ky.  261,  56  S.  W.  193,  holding 
special  entry  of  appearance  by  defendant  for  purpose  of  objecting  to 
jurisdiction  was  an  appearance  for  all  purposes;  Maysville  &  B.  S. 
R.  B.  Co.  v.  Ball,  108  Ky.  259,  56  S.  W.  192,  holding  amendment  to 
Civ  Code  Proc.  51,  Ky.,  providing  for  service  of  summons  on  persons 
operating  railroad,  is  not  unconstitutional. 

Appearance  by  defendant  in  Texas  to  challenge  jurisdiction  waives 
illegality  of  service  under  Texas  law. 

Approved  in  Fairbanks  &  Co.  v.  Blum,  2  Tex.  Civ.  App.  481,  21 
S.  W.  1009,  1010,  quoting  and  explaining  main  case;  Grizzard  v. 
Brown,  2  Tex.  Civ.  App.  586,  22  S.  W.  253,  answer  specially  to  juris- 
diction and  also  to  merits  constitutes  appearance;  Caskey  v.  Cheno- 
weth,  62  Fed.  715,  10  C.  C.  A.  605,  defendant  cannot  answer  and  also 
reserve  right  to  question  service. 

Distinguished  in  Southern  Pac.  Cc  v.  Denton,  146  U.  S.  208, 
36  L.  Ed.  945,  13  Sup.  Ct.  46,  and  Mexican  Central  Ry.  Co.  v.  Pinkney, 
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149  U.  S.  203,  204,  205,  37  L.  Ed.  703,  13  Sap.  Ct.  863,  864,  Bach  prac- 
tice is  not  applicable  to  actions  in  Federal  courts. 

Stale  has  fun  power  over  procedure  In  its  courts,  provided  right  is 
secured  without  unreasonable  harden. 

Approved  in  McLaughlin  Bros.  v.  Hallowell,  228  U.  S.  289,  57  L.  Ed. 
840,  33  Sup.  Ct.  465,  holding  State  court  may  deny  second  petition  for 
removal  where  Federal  court  has  remanded  cause  on  first  petition; 
Raher  v.  Raher,  150  Iowa,  523,  538,  Ann.  Gas.  1912D,  680,  35  L.  R.  A. 
(N.  S.)  #2&2,  129  N.  W.  498,  503,  holding  personal  service  is  necessary 
in  providing  for  appointment  of  guardian;  Groel  v.  United  Elec.  Co.,  69 
N.  J.  Eq.  404,  60  Atl.  825,  defendant  must  either  stand  on  his  asserted 
immunity,  or  abandon  it  and  litigate  on  merits;  Mexican  Central  Ry. 
Co.  v.  Pinkney,  149  U.  S.  203,  37  L.  Ed.  703,  13  Sup.  Ct.  863,  and  Kirk- 
patrick  ▼.  Post,  53  N.  J.  Eq.  599,  32  Atl.  270,  order  of  publication  in 
personal  action  against  nonresident,  jointly  and  severally  liable  with 
resident,  is  not  unconstitutional  under  Fourteenth  Amendment. 

Law  making  qualified  appearance  waiver  of  illegality  Held  due  process 
of  law. 

Approved  in  Missouri  etc.  Ry.  Co.  v.  Goodrich,  234  U.  S.  754,  58 
L.  Ed.  1578,  34  Sup.  Ct.  998,  Missouri  etc.  Ry.  Co.  v.  Goodrich,  229 
U.  S.  607,  57  L.  Ed.  1349,  33  Sup.  Ct.  776,  Kauffman  v.  Wootters,  138 
U.  S.  287,  34  L.  Ed.  962,  11  Sup.  Ct.  298,  and  Kirkpatrick  v.  Post,  53 
N.  J.  Eq.  599,  32  Atl.  270,  all  following  rule ;  Coe  v.  Armour  Fertilizer 
Works,  237  U.  S.  425,  59  L.  Ed.  1082,  35  Sup.  Ct.  625,  holding  execu- 
tion against  stockholder  after  return  of  execution  nulla  bona  against 
corporation  does  not  afford  due  process,  where  no  hearing  is  afforded; 
Western  Life  Indemnity  Co.  v.  Rupp,  235  U.  S.  272,  273,  59  L.  Ed.  224, 
35  Sup.  Ct.  37,  holding  no  Federal  question  arises  where  State  simply 
construes  statute  of  sister  State  without  touching  on  its  validity;  Cin- 
cinnati etc.  Ry.  Co.  v.  Slade,  216  U.  S.  83,  54  L.  Ed.  398,  30  Sup.  Ct. 
230,  holding  railroad  giving  replevin  in  attachment  suit  waived  objec- 
tion to  State  jurisdiction  over  attachment;  Missouri  etc.  R.  Co. 
v.  Goodrich,  213  Fed.  340,  129  C.  C.  A.  599,  holding  one  appearing 
specially  to  quash  service  brings  himself  within  jurisdiction;  Foster 
Milburn  Co.  v.  Chinn,  202  Fed.  177,  122  C.  C.  A.  577,  and  Chinn  v. 
Foster-Milburn  Co.,  195  Fed.  163,  holding  appeal  from  adverse  judg- 
ment after  trial  on  merits  is  waiver  of  order  refusing  to  quash  service; 
Brown-Ketcham  Iron  Works  v.  George  B.  Swift  Co.,  53  Ind.  App.  639, 
100  N.  £.  587,  upholding  act  requiring  foreign  corporation  to  appoint 
agent  for  service  of  process. 

Distinguished  in  Southern  Pac.  Co.  v.  Denton,  146  U.   S.  208,  36 
L.  Ed.  945,  13  Sup.  Ct.  46,  Mexican  Central  Ry.  Co.  v.  Pinkney,  149 
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U.  8.  203,  37  L.  Ed.  70S,  13  Sup.  Ct.  863,  and  Goldey  v.  Morning  News, 
156  U.  S.  521,  39  L.  Ed.  518,  15  Sup.  Ct.  561,  though  constructive  ser- 
vice in  personal  action  may  be  valid  in  courts  of  a  government,  it  can- 
not be  so  recognized  by  courts  of  another  government;  National  Ace. 
Soc.  v.  Spiro,  78  Fed.  781,  24  G.  G.  A.  334,  defendant,  failing  on  defense 
of  f  act  of  agency,  cannot  attack  statute  allowing  service  on  such  agent. 

Service   of  process   constituting   due  process   of   law.    Note,   50. 
L.  R.  A.  585,  589. 

Contest  on  merits  after  special  appearance,  as  waiver  of  objections 
to  jurisdiction  over  person.    Note,  16  L.  R.  A.  (N.  8.)  184. 

137  tT.  8.  21-30,  34  L.  Ed.  582,  11  Bop.  Ct.  25,  BUTLER  Y.  STBOKEX* 

Patent  for  pretzel-cutters,  requiring  mere  mechanical  Skill  for  cutting 
dough  into  shape*,  is  void. 

Approved  in  Positive  Lock  Washer  Co.  v.  Reliance  Mfg.  Co.,  214 
Fed.  136,  refusing  to  uphold  Barnett  patent  for  die  for  making  lock- 
washers;  Potts  v.  Creager,  44  Fed.  684,  clay  separator,  quoting  freely; 
Mahon  v.  McGuire  Mfg.  Co.,  51  Fed.  684,  bending  block,  quoting; 
Baumer  v.  Will,  53  Fed.  375,  candle-shaping  machine  held  to  be  narrow 
invention,  for  which  doctrine,  of  equivalents  could  not  be  invoked; 
Dayton  etc.  Crupper  Co.  v.  Ruhl,  55  Fed.  651,  crupper  machine,  quot- 
ing; American  Patents  Co.  v.  De  Beer,  57  Fed.  625,  machine  for  mak- 
ing balls  out  of  leather  scraps. 

137  U.  &  30-41,  34  L.  Ed.  568,  11  8up.  Ct.  1,  HOSTETTER  V.  PARS. 

Deviation  la  voluntary  departure  without  necessity  or  reasonable  cause. 
Approved  in  Constable  v.  National  S.  S.  Co.,  154  U.  S.  66,  88  L.  Ed. 
911,  14  Sup.  Ct.  1068,  following  rule;  Pacific  Coast  Co.  v.  Yukon  ete. 
Transp.  Co.,  155  Fed.  34,  83  C.  C.  A.  625,  holding  where  vessel  failed 
to  keep  contract  by  holding  goods  at  Nome  until  ice  went  out  of  Yukon 
River,  she  was  liable  in  damages;  McKahan  v.  American  Express  Co., 

209  Mass.  273,  Ann.  Oas.  1912B,  612,  35  L.  B.  A.  (N.  8.)  1046,  95  N.  £. 
786,  holding  where  carrier  transferred  horses  to  train  where  keeper 
could  not  accompany  them,  it  was  liable  in  damages;  Swift  v.  Furness, 
87  Fed.  346,  "with  liberty  to  make  deviation"  permits  only  such  de- 
partures as  are  necessary  and  reasonable. 

Effect  of  deviation  upon  carrier's  rights  and  liabilities.    Note,  2 
B.  R.  O,  589,  590. 

Stopping  at  port  is  not  deviation,  M  within  usage  of  trade. 
Approved  in  Empire  State  Cattle  Co.  v.  Atchison  Topeka  ete.  Ry.  Co., 

210  U.  S.  21,  15  Ann.  Cm.  70,  52  L.  Ed.  941,  28  Sup.  Ct.  607,  holding 
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carrier  selecting  new  route  on  account  of  flood  will  not  be  deemed  guilty 
of  negligence;  Constable  v.  National  S.  S.  Co.,  154  U.  S.  66,  38  L.  Ed. 
911,  14  Sup.  Ct.  1068,  berthing  of  ship  at  pier  other  than  her  own  is  not 
deviation,  rendering  carrier  insurer  of  goods  there  unladen;  The  Citta 
Di  Mesina,  169  Fed.  476,  holding  stopping  at  port  for  thirteen  days 
while  awaiting  cargo  did  not  constitute  deviation;  H.  S.  Emerson  Co. 
v.  Reunis,  65  Wash.  516,  517,  518,  37  L.  R.  A.  (N.  S.)  222,  118  Pac. 
632,  633,  holding  shipping  oranges  from  Japan  to  Seattle  by  way  of 
Honolulu  and  San  Francisco  did  not  constitute  deviation. 

Duty  of  carrier  as  to  route.    Note,  37  L.  R.  A.  (N.  S.)  223. 

Contract  on  subject  where  known  usage  prevails  presumably  contem- 
plates such  usage. 

Approved  in  Moore  v.  United  States,  196  U.  S.  166,  49  L.  Ed.  433, 
25  Sup.  Ct.  202,  contract  to  deliver  on  wharf  controls  custom  holding 
consignee  for  delay  due  to  crowded  wharf;  Cleveland-Cliffs  Iron  Co.  v. 
East  Itasca  Min.  Co.,  146  Fed.  235,  76  C.  C.  A.  598,  contract  requiring 
thorough  exploration  to  determine  character  and  extent  of  iron  deposit 
requires  usual  exploration;  Anderson  v.  Munson,  104  Fed.  917,  holding 
whether  charterer  of  vessel  under  time  charter  has  authority  to  send 
vessel  on  voyage  which  owner  knows  cannot  be  performed  in  time  may 
be  determined  by  custom;  Johnson  etc.  Hat  Co.  v.  Lightbody,  18  Colo. 
App.  241,  70  Pac.  958,  contract  for  one  year,  season  commencing  De- 
cember 1,  1897,  "season"  held  to  qualify  "year";  Eddy  v.  Northern 
S.  S.  Co.,  79  Fed.  365,  term  "close  of  navigation  of  season  of  1894" 
means  that  time  fixed  by  custom;  Bradbury  v.  Butler,  1  Colo.  App.  435, 
29  Pac.  464,  in  mechanic's  lien  on  irrigation  ditch;  Goode  v.  Chicago 
etc.  Ry.  Co.,  92  Iowa,  373,  60  N.  W.  631,  custom  that  carload  consists 
of  certain  number  of  pounds  governs  contract;  Pickering  v.  Weld,  159 
ii ass.  524,  34  N.  E.  1082,  time,  place  and  manner  of  delivery  of  cargo. 

Miscellaneous.  Cited  in  First  Nat.  Bank  v.  Golden,  19  Cal.  App. 
505,  126  Pac.  499,  holding  where  fact  that  note  was  not  payable  until 
after  thirty  days  notice' to  bank  was  not  obvious  on  face,  note  was  not 
negotiable. 

137  XT.  8.  41-43,  34  L.  Ed.  618,  11  Sop.  Ok  8,  DABLE  ETC.  SHOVEL  CO. 

V.  FLINT. 

Act  of  1839,  authorizing  employer's  use  of  employee's  machine,  la  not 
invalid  deprivation  of  property. 

Approved  in  Poirier  v.  Bradford,  119  Minn.  479,  48  L.  R.  A.  (N.  S.) 
142,  138  N.  W.  689,  holding  right  to  manufacture  of  patented  article 
included  right  of  sale  and  after  revocation  of  right  of  manufacture, 
goods  on  hand  might  be  sold. 
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lights  of  licensee  as  to  royalties  where  patent  is  invalid.    Note, 
SO  E.  R.  0.  769. 

T^Pi-oved  in  Federal  Const.  Co.  v.  Park  Improvement  Co.,  166  Fed. 
.»  holding  inventor  leaving  invention  in  public  park  cannot  sue  one 
^^  it. 

Celling  of  machine  before  patent  seta  It  free  from  the,  patentee's 
***tent  for  invention  as  a  monopoly.    Note,  20  E.  R.  0.  8. 

137  >w 

J*  ft.  43-48,  84  1m.  Ed.  580,  11  Sop.  Ot.  6,  HARDING  v.  WOODCOCK. 

^M^^Wrnal  revenue  collector  la  not  liable  for  enforcement  of  commls- 
*w*  assessment  apparently  regular. 

Approved  in  Bryan  v.  Ker,  222  U.  S.  113,  56  L.  Ed.  118,  32  Sup.  Ct. 
26,  holding  writ  issued  in  usual  form  will  protect  marshal  in  seizure 
of  vessel;  Kercheval  v.  Allen,  220  Fed.  267,  135  C.  C.  A.  1,  holding 
revenue  officers  may  search  place  at  night  if  door  be  left  open ;  Armour 
v.  Roberts,  151  Fed.  852,  refusing  to  hold  collector  liable  for  in- 
heritance tax  wrongfully  assessed;  Agnew  v.  Haymes,  141  Fed.  638, 
72  C.  C.  A.  325,  reasonable  cause  avails  officer  sued  for  unlawful  seiz- 
ure; Crystal  Springs  Distillery  Co.  v.  Cox,  47  Fed.  696,  and  demurrer; 
Crystal  Springs  Distillery  Co.  ▼.  Cox,  49  Fed.  561,  1  C.  C.  A.  365, 
both  arguendo. 

Distinguished  in  Haymes  v.  Brown,  132  Fed.  526,  530,  where  re- 
covery was  allowed,  on  ground  that  tax  in  principal  case  might  have 
been  paid  under  protest. 

137  TJ.  8.  48-56,  34  L.  Ed.  614,  11  Sup.  Ot.  10,  TEXAS  ETC.  BY.  OO.  ▼. 
SOUTHERN  PAC.  CO. 

To  give  Supreme  Court  jurisdiction,  Federal  right  denied  must  appear 
to  have  been  properly  claimed. 

Approved  in  Huber  v.  Jennings  etc.  Syndicate,  201  U.  S.  641,  50 
L  lid.  901,  26  Sup.  Ct.  759,  and  Schuyler  Nat.  Bank  v.  Bollong,  150 
U.  S.  88,  87  L.  Ed.  1009,  14  Sup.  Ct.  25,  both  following  rule ;  Duncan  v. 
Missouri,  152  U.  S.  384,  88  L.  Ed.  488,  14  Sup.  Ct.  572,  after  refusal 
of  rehearing,  motion  to  transfer  is  too  late ;  State  v.  Schuman,  36  Or. 
24,  58  Pac.  663,  immunity  from  prosecution  must  be  set  up  in  trial 
court  to  be  urged  on  appeal. 

Time  and  manner  of  raising  and  deciding  questions  in  State  court 
to  obtain  review  in  Federal  Supreme  Court.  Note,  63  L.  R.  A. 
41. 

What  record  must  show  as  to  presentation  and  decision  of  Fed- 
eral question  in  State  court  to  confer  jurisdiction  on  Federal 
Supreme  Court.    Note,  63  L.  R.  A.  473. 
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It  is  not  properly  claimed  wban  lint  tot  op  in  petition  for  rehearing. 
Approved  in  Bushnell  v.  Crooke  Min.  Co.,  148  U.  S.  689,  37  L.  Ed. 
613,  13  Sup.  Ct.  774,  Loeber  v.  Schroeder,  149  U.  S.  585,  37  L.  Ed.  859, 
13  Sup.  Ct.  936  (reprinted  in  76  Md.  352),  Miller  v.  Texas,  153  U.  S. 
539,  38  L.  Ed.  813,  14  Sup.  Ct.  876,  and  Miller  v.  Cornwall  R.  R.  Co., 
168  U.  S.  134,  42  L.  Ed.  411,  18  Sup.  Ct.  35,  all  following  rule ;  Meyer 
V.  Richmond,  172  U.  S.  92,  43  L.  Ed.  378,  19  Sup.  Ct.  110,  motion  in 
trial  court  to  set  aside  judgment  on  constitutional  grounds  is  in  time; 
Lamar  Canal  Co.  v.  Amity  Land  &  Irr.  Co.,  26  Colo.  380,  77  Am.  St. 
Rep.  261,  58  Pac.  603,  State  court  will  deny  certificate  of  Federal  ques- 
tion, when  raised  for  first  time  on  petition  for  rehearing;  Apex  Transp. 
Co.  v.  Garbade,  32  Or.  592,  54  Pac.  368,  application  to  State  court  for 
writ  of  error  to  Supreme  Court  denied  when  Federal  question  raised 
first  time  on  petition  for  rehearing. 

Judgment  by  agreement  is  not  refused  due  effect  by  decision  that  par- 
ticular portion  of  agreement  not  in  controversy. 

Approved  in  Ex  parte  Loung  June,  160  Fed.  259,  holding  discharge 
of  Chinese  in  deportation  proceedings  did  not  constitute  discharge  on 
merits;  Rankin  v.  City  of  Chariton,  160  Iowa,  271, 139  N.  W.  562,  hold- 
ing parties  might  consent  to  judgment  on  municipal  warrants,  void  on 
account  of  exceeding  constitutional  limit;  Lawrence  Mfg.  Co.  v.  Janes- 
ville  Mills,  138  U.  S.  562,  84  L.  Ed.  1009,  11  Sup.  Ct.  405,  court  may 
decline  to  treat  as  res  ad  judicata  a  decree  by  consent;  Great  Western 
Tel.  Co.  v.  Purdy,  162  U.  S.  335,  40  L.  Ed.  990,  16  Sup.  Ct.  812,  Su- 
preme Court  must  judge  for  itself  true  nature  and  effect  of  judgment 
which  is  denied  effect  by  State  court;  Alabama  Nat.  Bank  v.  Mary 
Lee  Coal  etc.  Ry.  Co.,  108  Ala.  298,.  19  South.  409,  decree  fraudulently 
and  collusively  obtained  is  taken  as  act  of  parties  and  not  as  judgment 
of  the  court;  Union  Bank  of  Richmond  v.  Commissioners  of  Town  of 
Richmond,  119  N.  C.  227,  34  L.  R.  A.  490,  25  S.  E.  969,  consent  judg- 
ment against  municipality  for  subscription  to  railroad  company  is  ultra 
vires ;  dissenting  opinion  in  Oakland  v.  Oakland  Water  etc.  Co.,  118  Cal. 
227,  50  Pac.  303,  majority  holding  city  not  estopped  by  consent  decree 
to  claim  title  to  land. 

Miscellaneous.  Cited  in  Missouri  etc.  Ry.  Co.  v.  Texas  etc.  Ry.  Co., 
50  Fed.  153. 

137  XT.  8.  56-69,  84  L.  Ed.  673,  11  Sap.  Ot.  6,  SHENFTJELD  V.  NASHAWAN- 
NTTCK  MPCk  00. 

Not  cited* 
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137  U.  8.  60-61,  34  L   Ed.  585,  11  Sup.  Ot.  8,  FISHBUBN  v.  CHICAGO 
ETC.  BY.  CO. 

Federal  courts  are  independent  of  Stat*  practice  as  to  now  trial  and 
un  of  exceptions. 

Approved  in  Van  Stone  v.  Stillwell  Mfg.  Co.,  142  U.  S.  133,  36  L.  Ed* 
963,  12  Sup.  Ct.  182,  Lowry  v.  Mt.  Adams  etc.  By.  Co.,  68  Fed.  829, 
Prichard  v.  Budd,  76  Fed.  717,  22  C.  C.  A.  504,  Louisville  etc.  R.  R.  Co. 
v.  White,  100  Fed.  243,  40  C.  C.  A.  352,  and  City  of  Manning  v.  Ger- 
man Ins.  Co.,  107  Fed.  57,  46  C.  C.  A.  144,  all  following  rule ;  United 
States  v.  Mayer,  235  U.  S.  70,  59  L.  Ed.  136,  35  Sup.  Ct.  16,  holding 
Federal  courts  cannot  vacate  judgment  after  term;  Hudson  v.  Parker, 
156  U.  S.  281,  39  L.  Ed.  425,  15  Sup.  Ct.  452,  writ  of  error  to  Cir- 
cuit Court  may  be  allowed  by  any  justice  of  Supreme  Court;  Rupert 
v.  United  States,  181  Fed.  89,  104  C.  C.  A.  255,  holding  indictment 
in  words  of  statute  is  sufficient;  Duke  v.  St.  Louis  &  S.  F.  R.  Co., 
172  Fed.  686,  holding  court  cannot  arbitrarily  order  remittitur  from 
ezeess  verdict  but  must  leave  plaintiff  to  his  option;  Detroit  United 
Ry.  v.  Nichols,  165  Fed.  295,  91  C.  C.  A.  257,  holding  introduction  of 
evidence  after  denial  of  directed  verdict  is  waiver  of  objection  thereto ; 
Francisco  v.  Chicago  etc.  R.  Co.,  149  Fed.  359,  9  Ann,  Cas.  628,  79 
C.  C.  A.  292,  where  plaintiff,  under  State  practice,  tried  to  appeal  from 
invited  nonsuit;  Williamson  v.  Liverpool  etc.  Ins.  Co.,  141  Fed.  58, 
5  Ann.  Cas.  402,  72  C.  C.  A.  542,  Missouri  rule  that  filing  amended 
petition  where  parts  thereof  were  erroneously  stricken  out  is  waiver 
of  error,  not  binding  on  Federal  courts ;  James  P.  Witherow  Co.  v.  Bar- 
deleben  Coal  etc.  Co.,  99  Fed.  674,  40  C.  C.  A.  65,  holding  Rev.  Stats., 
§  914,  requiring  Federal  courts  to  conform  to  State  practice,  does  not 
apply  to  procedure  on  appeal,  and  ruling  on  motion  for  new  trial  is  not 
reviewable. 

Overruling  of  motion  for  new  trial  is  not  subject  of  exception  by 
Fedaxal  practice. 

Approved  in  Newport  News  etc.  Ry.  &  E.  Co.  v.  Yount,  136  Fed.  590, 
69  C.  C.  A.  363;  Northern  Pac.  R.  Co.  v.  Charless,  51  Fed.  579,  2 
C.  C.  A.  380,  Alexander  v.  United  States,  57  Fed.  830,  6  C.  C.  A.  602, 
Southwestern  etc.  Imp.  Co.  v.  Frari,  58  Fed.  173,  7  C.  C.  A.  149,  Edge 
Moor  Bridge  Wks.  v.  Fields,  58  Fed.  174,  7  C.  C.  A.  152,  and  Prichard 
v.  Budd,  76  Fed.  716,  22  C.  C.  A.  504,  all  following  rule ;  Boatmen 's 
Bank  v.  Trower  Bros.  Co.,  181  Fed.  807,  104  C.  C.  A.  314,  and  Latchti- 
macker  v.  Jacksonville  Towing  &  Wrecking  Co.,  181  Fed.  277,  both  re- 
fusing to  review  ruling  on  motion  for  new  trial ;  Connecticut  Fire  Ins. 
Co.  v.  Manning,  177  Fed.  896,  101  C.  C.  A.  107,  holding  judgment  of 
nonsuit  is  reviewable  on  writ  of  error;  Sanford  v.  White,  108  Fed.  929, 
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holding  motion  for  new  trial  in  October,  1900,  of  cause  tried  in  Octo- 
ber, 1899,  in  Federal  court  comes  too  late. 

Bight  of  review  on  error  is  limited  to  question*  of  law  on  face  of 
record. 

Approved  in  Stevenson  v.  Barbour,  140  U.  S.  48,  85  L.  Ed.  388,  11 
Sup.  Ct.  690,  record  presenting  no  questions  of  law  nor  assignments 
of  errors,  judgment  is  affirmed. 

137  XT.  a  61-62,  84  L.  Ed.  573,  11  Sup.  Ot.  5,  LA  OONFIANOE  ETC. 
^ASSURANCE  v.  HAI&. 

Removal  petition  must  show  diverse  dtlsenshlp  at  commencement  of 
suit  as  well  as  tnen. 

Approved  in  Kinney  v.  Columbia  Savings  etc.  Assn.,  191  U.  S.  81, 
48  L.  Ed.  105,  24  Sup.  Ct.  30,  holding  leave  to  amend  petition  for 
removal  to  show  citizenship  of  plaintiff  may  be  granted  after  filing 
removal  papers;  La  Belle  Box  Co.  v.  Stricklin,  218  Fed.  533,  134  C.  C.  A. 
257,  holding  petition  alleging  that  plaintiff  "is"  a  citizen  is  defective; 
Kellam  v.  Keith,  144  U.  S.  570,  36  L.  Ed.  545, 12  Sup.  Ct.  922,  and  Mat- 
tingly  v.  Northwestern  etc.  R.  R.  Co.,  158  U.  S.  56,  39  L.  Ed.  895,  15 
Sup.  Ct.  726,  all  following  rule;  Craswell  v.  Belanger,  56  Fed.  530, 
6  C.  C.  A.  1,  and  La  Montague  v.  T.  W.  Harvey  Lumber  Co.,  44  Fed. 
647,  jurisdictional  fact  of  citizenship  must  exist  at  commencement  of 
suit  as  well  as  at  petition;  Grand  Trunk  Ry.  Co.  v.  Twitchell,  59  Fed. 
730,  8  C.  C.  A.  237,  record  must  show  on  its  face,  at  application,  that 
cause  is  removable — amendment  not  allowed  nor  evidence  from  bond; 
Dowell  v.  Applegate,  152  U.  S.  336,  38  L.  Ed.  467,  14  Sup.  Ct.  615, 
arguendo. 

137  XT.  8.  62-68,  84  L.  Ed.  572,  11  Sup.  Ot.  4,  WASHINGTON  MARKET 
CO.  t.  DISTRICT  OF  COLUMBIA. 

Appeal  dismissed  l>y  Supreme  Court,  without  costs,  where  controversy 
terminated  by  circumstances. 

Approved  in  Keely  v.  Ophir  Hill  Consol.  Min.  Co.,  169  Fed.  605,  95 
C.  C.  A.  99,  bolding  where  action  at  law  and  bill  in  equity  are  com- 
menced at  same  time,  determination  of  action  at  law  will  render  bill 
in  equity  a  moot  question;  Widekind  v.  Bell,  26  Nev.  413,  69  Pac.  614, 
bolding  conveyance  by  plaintiff  of  all  his  interest  in  subject  of  action 
to  third  person,  and  settlement  between  him  and  defendant  pending 
appeal  is  settlement  of  controversy;  Barber  Asphalt  Paving  Co.  v.  Ham- 
ilton, 80  Wash.  57,  141  Pac.  201,  holding  where  contract  is  completed, 
pending  suit  to  restrain  commissioners  from  advertising  for  new  bids, 
suit  will  be  dismissed;  South  Spring  Hill  Gold  Min.  Co.  v.  Amador 
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^eon  Min.  Co.,  145  U.  S.  301,  36  L.  Ed.  713,  12  Sup.  Ct.  921,  where 
c°ntTr>l  of  both  corporations  parties  passed  into  hands  of  same  persons; 
Myls  v.  Green,  159  U.  S.  655,  40  L.  Ed.  294,  16  Sup.  Ct.  133,  where  an 
ev*nt  makes  it  impossible  for  appellate  court  to  grant  plaintiff  relief; 
^ball  v.  Kimball,  174  U.  S.  163,  43  L.  Ed.  934,  19  Sup.  Ct.  641, 
*here,  pending  writ  of  error,  rights  of  widow  are  determined  in  judg- 
ment of  Surrogate's  Court;  In  re  Kaeppler,  7  N.  D.  309,  75  N.  W.  253, 
where  respondent,  after  successfully  resisting  involuntary  insolvency 
proceedings,  instituted  voluntary  proceedings;  State  v.  Wickersham,  16 
Wash.  162,  47  Pac.  421,  where  one  sought  to  be  ousted  was  legally 
appointed  to  office  pending  suit;  Hice  v.  Orr,  16  Wash.  164,  47  Pac. 
424,  where,  pending  mandamus  to  compel  mayor  to  appoint  city  attor- 
ney, he  legally  appointed  one;  Hogan  v.  La  Crosse,  104  Wis.  107,  80 
N.  W.  105,  where,  pending  appeal,  plaintiff  consented  to  street  assess- 
ment, to  enjoin  which  action  was  brought. 

137  U.  a  63-44,  34  I*.  Ed,  567,  11  Sup.  Ot.  4,  »  BE  HUNTINGTON. 

Supreme  Court  refuses  to  Hsu*  Habeas  corpus  where  proper  Circuit 
Court  available  therefor. 

Approved  in  Re  Lincoln,  202  U.  S.  182,  50  L.  Ed.  986,  26  Sup.  Ct. 
602,  court  refusing  habeas  corpus  after  conviction  in  District  Court 
where  imprisonment  had  almost  expired,  no  exceptional  circumstances 
appearing;  Riggins  v.  United  States,  199  U.  S.  550,  50  L.  Ed.  304,  26 
Sup.  Ct.  147,  indictment  found  in  District  Court  and  removed  to  Cir- 
cuit Court  cannot  ordinarily  be  tested  by  habeas  corpus  in  latter  court ; 
In  re  Chapman,  156  U.  S.  217,  39  L.  Ed.  403,  15  Sup.  Ct.  333,  court 
refuses  to  interfere  with  proceedings  in  courts  of  District  of  Columbia 
pending  final  proceedings. 

137  U.  g.  64-78,  34  I*.  Ed.  574, 11  Sup.  Ct.  20,  FLOBSHEIM  V.  SCHILUNG. 
ftubstltution  of  better  materials  la  not  patentable  if  no  change  of 
method  or  novelty  of  use. 

Approved  in  Laffcrty  Mfg.  Co.  v.  Acme  Ry.  Signal  &  Mfg.  Co.,  138 
Fed.  730,  71  C.  C.  A.  285,  substitution  of  paper  for  metal  in  dome- 
shaped  cap  of  railway  torpedo  not  invention;  Union  Hardware  Co.  v. 
Selchow,  112  Fed.  1009,  holding  Gordon  patent  No.  552,470,  for  hose 
supporter,  was  patentable;  Kilbourne  v.  W.  Bingham  Co.,  50  Fed.  703, 
1  C.  C.  A.  617,  substitution  of  steel  or  iron  in  lieu  of  cast  metal  is  not 
invention;  Klein  v.  Seattle,  77  Fed.  205,  23  C.  C.  A.  114,  insulating 
Pins;  Lafferty  Mfg.  Co.  v.  Acme  Ry.  Signal  &  Mfg.  Co.,  143  Fed.  321, 
74  C  C.  A.  521,  arguendo. 

Combination  of  old  Into  new  article  without  new  mode  of  operation  fa 

*<*  Invention. 
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Approved  in  E.  E.  Johnson  Co.  v.  Grinnell  Washing  Mach.  Co.,  231 
Fed.  994,  refusing  to  uphold  Phillips'  patent  for  washing-machine; 
Eeene  v.  New  Idea  Spreader  Co.,  231  Fed.  709,  refusing  to  uphold 
Keene  patent  for  manure  spreader;  Milwaukee  Bronze  Casting  Co.  v. 
Avery,  209  Fed.  618, 126  C.  C.  A.  572,  refusing  to  uphold  Avery  patent 
for  reflector  for  auto  lamps;  McCaskey  Register  Co.  v.  Diverts,  181 
Fed.  172,  holding  McCaskey  patent  for  account-recording  device 
showed  no  new  invention;  Tost  Electric  Mfg.  Co.  v.  Perkins  Electric 
Switch  Mfg.  Co.,  179  Fed.  513,  103  C.  C.  A.  116,  upholding  Perkins 
patent  for  incandescent  lamp  socket;  New  York  Belting  etc.  Co.  v. 
Sierer,  158  Fed.  823,  86  C.  C.  A.  79,  holding  Furness  patent  for  tile 
floor  showed  no  new  invention;  Rapp  v.  Central  Fire-Proof  etc.  Co., 
158  Fed.  448,  holding  Rapp  patent  for  fire-proof  door  showed  no  new 
invention;  O'Rourke  Eng.  etc.  Co.  v.  McMullen,  150  Fed.  350,  no  inven- 
tion in  applying  packing  to  air-lock  to  make  it  air-tight  for  use  where 
heavy  atmospheric  pressure  is  necessary;  Louden  Mach.  Co.  v.  Janes- 
ville  Hay  Tool  Co.,  141  Fed.  978,  combination  of  rings  and  hook-bolts, 
making  hay-sling  longer  or  shorter  as  desired,  held  new  mode  of  opera- 
tion; Sloan  Filter  Co.  v.  Portland  Gold  Min.  Co.,  139  Fed.  26,  71 
C.  C.  A.  460,  barrel  filter  for  use  in  filtering  precious  metal  solution 
held  not  patentable,  as  only  substituting  equivalent  parts  or  materials; 
West  Boylston  Mfg.  Co.  v.  Wallace,  137  Fed.  927,  tenting  cloth  to  cover 
tobacco  and  other  plants  not  patentable;  Rodiger  v.  Thaddeus  Davids 
Mfg.  Co.,  126  Fed.  964,  965,  holding  Rodiger  patent  No.  649,864,  for 
paste-cut  and  mucilage-holder,  is  void  for  lack  of  patentable  invention; 
Greist  Mfg.  Co.  v.  Parsons,  125  Fed.  119,  60  C.  C.  A.  34,  holding  John- 
son patent  No.  324,261,  for  ruffling  or  gathering  attachment  for  sewing- 
machines,  is  void  for  lack  of  invention ;  Eames  v.  Worcester  Polytechnic 
Inst.,  123  Fed.  72,  60  C.  C.  A.  37,  holding  Walker  patent  No.  425,839, 
for  improvement  on  twist-drill  grinding  machine  of  patent  No.  411,845, 
valid;  Bradley  v..Eccles,  122  Fed.  870,  holding  Bradley  design  patent 
No.  82,747,  for  thill  coupling,  and  No.  28,571,  for  washer  for  thill  coup- 
ling, valid;  Goodyear  Tire  etc.  Co.  v.  Rubber  Tire  etc.  Co.,  116  Fed. 
369,  53  C.  C.  A.  583,  holding  Grant  patent  No.  554,675,  for  rubber  tire 
wheel,  void  for  lack  of  patentable  invention;  J.  L.  Mott  Iron  Works  v. 
Hoffman  &  Billings  Mfg.  Co.,  110  Fed.  775,  holding  Hammann  patent 
No.  449,880,  for  supplying  connections  for  basins  or  baths,  void  for 
lack  of  patentable  invention;  Durham  v.  Seymour,  6  App.  D.  C.  100, 
refusing  patent  for  improved  drainage  apparatus  for  buildings;  Busell 
Trimmer  Co.  v.  Stevens,  137  U.  S.  433,  34  L.  Ed.  723,  11  Sup.  Ct.  154, 
rotary  cutter  for  trimming  sole  leather;  Lovell  Mfg.  Co.  v.  Cary,  147 
U.  S.  637,  37  L.  Ed.  312,  13  Sup.  Ct.  477,  mode  of  tempering  springs; 
Potts  v.  Creager,  44  Fed.  685,  clay  separator;  Campbell  v.  Bailey,  45 
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Fed.  565,  catch-basin  cover,  composed  of  old  elements,  each  operating 

in  its  own  way;  Johnson  Co.  v.  Pacific  Rolling  Mills  Co.,  47  Fed.  591, 

sbeet  railroad  rails;  Mahon  v.  McGuire  Mfg.  Co.,  51  Fed.  684,  "bend- 

«* block";  Deere  Co.  v.  J.  I.  Case  Plow  Works,  56  Fed.  844,  6  C.  C.  A. 

157>  corn-cultivator;  Frank  v.  Wm.  P.  Mockridge  Mfg.  Co.,  65  Fed. 

™»  cuff-holder,  limited  to  specific  form  of  hook  described;  J.  G.  Brill 

**•  v.  Wilson,  75  Fed.  1004,  street  railway  summer  cars;   William 

s<*warzwaelder  &  Co.  v.  Detroit,  77  Fed.  892,  folding-chair;  Interior 

Lumber  Co.  v.  Perkins,  80  Fed.  531,  25  C.  C.  A.  613,  shingle  machine ; 

Kelly  v.  Clow,  89  Fed.  303,  32  C.  C.  A.  205,  to  deprive  combination 

claim  of  novelty  all  its  elements  need  not  have  been  used  together 

before  and  in  same  relation;  Foos  Mfg.  Co.  v.  Springfield  Engine  & 

Thresher  Co.,  49  Fed.  643, 1  C.  C.  A.  410,  arguendo. 

Distinguished  in  Thomson-Houston  El.  Co.  v.  Ohio  Brass  Co.,  129 
Fed.  379,  making  body  portion  of  turn-buckle  for  span  wire  in  over- 
head trolley  systems  of  insulating  material  is  patentable  combination. 

Right  to  patent  for  new  combination  of  machines  or  processes. 
Note,  20  £.  R,  G.  158. 

Miscellaneous.  Cited  in  Brush  Electric  Co.  v.  Western  Electric  Co., 
76  Fed.  765,  22  C.  C.  A.  543. 

197  U.  g.  78-85,  34  L.  Bd.  606,  11  Sup.  Ot.  17,  HENNEMT  V.  BACON. 

One  intending  to  rescind  for  nonperformance  must  give  notice  unless 
dispensed  with. 

Approved  in  Lovell  v.  Isidore  Newman  &  Son,  192  Fed.  756,  113 
C.  C.  A.  39,  holding  where  purchasers  failed  to  notify  seller  of  rescis- 
sion, they  will  be  deemed  to  have  waived  objections,  and  title  to  goods 
is  in  them  and  not  in  trustee  of  seller. 

Compromise  of  disputed  claim,  fairly  made,  ought  not  to  be  overthrown 
wen  if  legal  rights  surrendered. 

Approved  in  Kiefer  Oil  &  Gas  Co.  v.  McDougal,  229  Fed.  939,  hold- 
ing mistake  of  law  will  not  invalidate  compromise;  Williams  v.  First 
National  Bank,  216  U.  S.  595,  54  L.  Ed.  631,  30  Sup.  Ct.  441,  holding 
abandonment  of  contest  over  Indian  allotment  is  good  consideration  for 

*  

issuance  of  promissory  note;  Chicago  etc.  R.  Co.  v.  Wilcox,  116  Fed. 
914,  54  c.  C.  A.  147,  holding  where  complainant  compromised  claim 
for  damages  on  advice  of  physician,  believing  her  injuries  not  serious, 
lt  would  not  be  set  aside  upon  discovery  of  their  serious  character; 
Wallingham  v.  Jordan,  75  Ark.  272,  87  S.  W.  426,  part  of  land  accepted 
ty  one  who  claimed  the  whole,  where  he  knew  that  his  ancestor  had 
l°st  possession  and  several  parties  claimed  title;  Howard  v.  Straight 
Creek  Coal  Co.,  140  Ky.  705, 131  S.  W.  806,  holding  fact  that  one  party 
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discovers  he  might  have  obtained  judgment  more  favorable  will  not 
invalidate  compromise;  Bowers  Hydraulic  Dredging  Co.  v.  Hess,  71 
N.  J.  L.  331,  60  Atl.  364,  bona  fide  agreement  to  settle  amicably  dis- 
puted claim  of  infringement  good  consideration,  even  though  wholly 
unfounded;  Sango  v.  Parks,  44  Okl.  242,  143  Pac.  1164,  holding  fact 
that  disposition  made  is  not  one  which  court  would  have  decreed  will 
not  invalidate  same;  Continental  Nat.  Bank  v.  McGeoch,  92  Wis.  313, 
314,  66  N.  W.  614,  compromise  is  good  consideration  for  promise  to 
pay;  dissenting  opinion  in  Rauh  v.  Waterman,  29  Ind.  App.  357,  63 
N.  E.  45,  47,  majority  holding  fraudulent  representation  of  purchaser 
that  agent  of  buyer  had  extended  credit  was  sufficient  to  entitle  seller 
to  rescind. 

Distinguished  in  Duck  v.  Antle,  5  Okl.  156,  47  Pac.  1057,  dismissal 
of  unfounded  and  extortionary  contest  of  homestead  entry  not  good 
consideration  for  note. 

Concealment   of  facts   as   avoiding  compromise   and   settlement. 
Note,  16  Ann.  Gas.  935. 

Validity  of  compromise  of  unfounded  claim.    Note,  15  Is.  R.  A.  439. 

Right  to  rescind  or  abandon  contract  for  other  party's  default. 
Note,  30  L.  R.  A.  43. 

Void,  invalid  or  unfounded  claim  as  subject  of  valid  compromise. 
Note,  25  L.  R.  A.  (N.  S.)  286. 

137  U.  8.  86-96,  84  L.  Ed.  620,  11  Sup.  Ot.  13,  CROWLEY  V.  OHBISTEN- 


All  rights  are  subject  to  necessary  regulations  lor  public  safety, 
health,  peace,  etc 

Approved  in  Adair  v.  United  States,  208  U.  S.  173,  13  Ann.  Gas. 
764,  52  L.  Ed.  442,  28  Sup.  Ct.  277,  holding  interstate  carrier  may  dis- 
charge employee  for  affiliation  with  labor  union ;  Cox  v.  Texas,  202  U.  S. 
451,  50  L.  Ed.  1101,  26  Sup.  Ct.  671,  law  exempting  producers  of  domes- 
tic wines  from  tax  and  bond  required  of  others  does  not  violate  Four- 
teenth Amendment ;  New  York  v.  Van  De  Carr,  199  U.  S.  558,  50  L.  Ed. 
309,  26  Sup.  Ct.  144,  discretionary  power  granted  health  board  to  give 

•  or  withhold  permits  to  sell  milk  does  not  violate  Fourteenth  Amend- 

ment; California  Reduction  Co.  v.  Sanitary  Reduction  Works,  199 
U.  S.  324,  50  L.  Ed.  212,  26  Sup.  Ct.  100,  upholding  ordinance  requiring 
garbage  to  be  delivered  to  specified  crematory  to  be  destroyed  at  ex- 

|  pense  of  person  conveying  same;  Jacobson  v.  Massachusetts,  197  U.  S. 

!  26,  49  Is.  Ed.  650,  25  Sup.  Ct.  358,  upholding  compulsory  vaccination 

!  law;  Fisher  v.  St.  Louis,  194  U.  S.  371,  i*  L.  Ed.  1024,  24  Sup.  Ct.  673, 

upholding  ordinance  forbidding  dairy  or  cow-stable  in  city,  without  per- 
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mission  from  municipal  assembly;  Gundling  v.  Chicago,  177  U.  S.  188, 
44  L.  Ed.  729,  20  Sup.  Ct.  636,  holding  ordinamce  giving  mayor  power 
to  determine  whether  person  applying  for  license  to  sell  cigarettes  has 
good  character  is  valid ;  Grainger  v.  Douglas  Park  Jockey  Club,  148  Fed. 
521,  522,  542,  8  Ann.  Oaa.  997,  78  C.  C.  A.  199,  upholding  Kentucky 
statute  creating  State  racing  commission  and  prohibiting  running  races 
not  licensed  by  the  commission  and  under  its  regulation;  Young  v. 
Lemieux,  79  Conn.  440,  129  Am.  St.  Rep.  193,  8  Ann,  Oas.  452,  20 
L  R.  A.  (N.  S.)  160,  65  Atl.  439,  upholding  law  requiring  seven  days' 
notice  on  sale  of  stock  of  goods ;  District  of  Columbia  v.  Kraft,  35  App. 
D.  C.  266,  30  L.  R.  A.  (N.  S.)  957,  and  Lansburgh  v.  District  of  Colum- 
bia, 11  App.  D.  C.  522,  both  upholding  law  prohibiting  issuance  of 
trading  stamps ;  Kentucky  Board  of  Pharmacy  v.  Cassidy,  115  Ky.  702, 
74  S.  W.  732,  law  forbidding  one  not  registered  pharmacist  to  retail 
or  compound  drugs  constitutional;  Lawson  v.  Halifax-Tonopah  Min. 
Co.,  36  Nev.  605,  135  Pac.  615,  holding  contract  of  indemnity  entered 
into  by  employee  will  not  bar  suit  against  employer  for  injury;  Ex 
parte  Boyce,  27  Nev.  340,  65  Is.  R.  A.  47,  75  Pac.  6,  upholding  law 
establishing  eight-hour  day  in  mines,  smelters  and  ore-mills;  State  v. 
Currens,  111  Wis.  436,  87  N.  W.  563,  holding  Rev.  Stats.  1898,  §  1435b, 
prescribing  prerequisites  to  license  to  practice  medicine,  valid;  State  v. 
Heinemann,  80  Wis.  256,  27  Am.  St.  Rep.  35,  49  N.  W.  818,  act  for- 
bidding unregistered  pharmacists  from  doing  business,  is  valid ;  Water- 
Pierce  Oil  Co.  v.  State,  19  Tex.  Civ.  App.  13,  44  S.  W.  941,  anti- 
trust law  is  valid  exercise  of  police  power;  dissenting  opinion  in 
LochneT  v.  New  York,  198  U.  S.  67,  49  L.  Ed.  946,  25  Sup.  Ct.  539, 
majority  holding  void  law  limiting  work  in  bakeries  to  ten  hours  a 
day  and  sixty  hours  a  week. 

Distinguished  in  Lochner  v.  New  York,  198  U.  S.  53,  49  L.  Ed.  940, 
25  Sup.  Ct.  539,  law  limiting  work  in  bakeries  to  ten  hours  a  day  and 
sixty  hours  a  week  violates  Fourteenth  Amendment;  Commonwealth 
v.  Boston  Adv.  Co.,  188  Mass.  352,  108  Am.  St.  Rep.  494,  69  L.  R..A. 
817,  74  N.  E.  602,  rule  of  park  commission  that,  without  their  permis- 
sion, no  sign  or  advertisement  shall  be  placed  near  enough  to  be  con- 
spicuous therefrom,  takes  property  without  compensation. 

Acts   which  the   legislature  may  and  may  not   declare  criminal. 
Note,  78  Am.  St.  Rep.  253. 

Sale  of  Intoxicating  liquors  Is  not  an  Inherent  right  and  States  may 
restrict  without  infringing  Federal  limitations. 

Approved  in  Thomas  v.  State  of  Kansas,  205  U.  S.  536,  51  L.  EcL 
919,  27  Sup.  Ct.  789,  dismissing  for  want  of  jurisdiction;  Price  v.  Illi- 
nois, 238  U.  S.  452,  59  L.  Ed.  1405,  35  Sup.  Ct.  892,  upholding  prohibi- 
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tion  against  sale  of  preservatives  containing  boric  acid;  Atlantic  Coast 
J  Line  R.  R.  Co.  v.  City#  of  Goldsboro,  232  U.  S.  558,  58  L.  Ed.  726,  34 

Sup.  ,Ct.  364,  holding  city  may  prohibit  daylight  shifting  of  cars  by 
railroad ;  Purity  Extract  etc.  Co.  v.  Lynch,  226  U.  S.  201,  57  L.  Ed.  187, 
33  Sup.  Ct.  44,  holding  State  may  prohibit  sale  of  malt  liquors ;  Chicago 
etc.  R.  R.  Co.  v.  McGuire,  219  U.  S.  567,  568,  55  L.  Ed.  338,  339,  31 
Sup.  Ct.  259,  upholding  statute  prohibiting  contracts  of  railroads  limit- 
ing its  common-law  liability  to  employees;  Atlantic  Coast  Line  R.  R. 
Co.  v.  Riverside  Mills,  219  U.  S.  206,  31  L.  R.  A.  (N.  S.)  7,  65  I*  Ed. 
182,  31  Sup.  Ct.  164,  holding  railroad  cannot  limit  its  liability  beyond 
its  own  line;  Cronin  v.  Adams,  192  U.  S.  114,  48  L.  Ed.  368,  24  Sup.  Ct. 
220,  holding  municipal  ordinance  which  prohibits  sale  of  liquor  to 
females  and  which  prohibits  employment  of  females  from  serving  liquor 
.  is  valid;  Wiseman  v.  Tanner,  221  Fed.  698,  upholding  act. prohibiting 
employment  agencies  from  collecting  fees ;  St.  Louis,  I.  M.  &  S.  Ry.  Co. 
v.  Conley,  187  Fed.  952,  110  C.  C.  A.  97,  holding  action  under  Federal 
Liability  Act  may  be  maintained  in  State  courts;  Duluth  Brewing  etc. 
Co.  v.  City  of  Superior,  123  Fed.  356,  59  C.  C.  A.  481,  holding  ordinance 
of  city  of  Superior,  November  25,  1895,  requiring  all  liquor  dealers  to 
procure  license,  applies  to  nonresident  manufacturer  who  maintains 
depot  in  city;  In  re  Marshall,  102  Fed.  325,  holding  county  ordinance 
making  it  a  misdemeanor  for  any  person  to  use  any  repeating  gun  for 
purpose  of  killing  game  is  unconstitutional;  Gherna  v.  State,  16  Ariz. 
360,  Ann.  Gas.  1916D,  94, 146  Pac.  501,  upholding  State  prohibition  law ; 
Dreyfus  v.  Boone,  88  Ark.  360, 114  S.  W.  721,  holding  city  may  provide 
for  removal  of  excretions  from  unsewered  privies;  McClure  v.  Topf, 
112  Ark.  346,  348,  166  S.  W.  175,  upholding  local  option  law;  Cooke 
v.  Loper,  151  Ala.  550,  44  South.  79,  upholding  discretion  of  board  to 
issue  licenses;  Ex  parte  Quong  Wo,  161  Cal.  231,  111  Pac.  719,  uphold- 
ing ordinance  prohibiting  maintenance  of  laundry  in  residence  district; 
Dobbins  v.  City  of  Los  Angeles,  139  Cal.  183,  72  Pac.  971,  holding 
ordinance  making  it  unlawful  to  maintain  gas-works  within  certain 
limits  is  valid ;  Ritz  v.  Iightston,  10  Cal.  App.  688,  103  Pac.  364,  hold- 
ing council  can  confer  right  to  sell  liquor  on  hotels  only;  Ex  parte 
Murphy,  8  Cal.  App.  447,  97  Pac.  202,  holding  law  prohibiting  keeping 
of  pool-tables  cannot  discriminate  in  favor  of  hotels;  Reed  v.  Collins, 
5  Cal.  App.  498,  90  Pac.  975,  holding  board  must  grant  hearing  on  issu- 
ance of  liquor  license ;  Schwartz  v.  People,  46  Colo.  249,  277,  104  Pac. 
95,  105,  upholding  local  option  law;  Adams  v.  Cronin,  29  Colo.  498,  69 
Pac.  593,  holding  Denver  City  Charter,  §  20,  subd.  12,  providing  that 
women  shall  not  be  allowed  to  enter  a  saloon,  is  valid;  Houston  v. 
Walton,  23  Colo.  App.  300,  129  Pac.  270,  holding  city  may  proclaim 
incorporated  club,  selling  liquor  without  license,  to  be  nuisance;  Appeal 
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of  Allyn,  81  Conn.  538,  129  Am.  St.  Rep.  225,  23  L.  R.  A.  (K.  S.)  630, 
71  AtL  795,  and  Reed  v.  Firemen's  Ins.  Co.,  74  N.  H.  478,  16  L.  R.  A. 
(N.  S.)  1115,  69  Atl.  723,  both  upholding  law  requiring  license  for 
sale  of  liquor;  State  v.  Grier,  4  Boyce  (Del.),  356,  88  AtL  593,  upholding 
law  prohibiting  importation  of  liquor  in  local  option  territory;  Rich- 
ards t.  Geiger,  39  App.  D.  C.  284,  holding  excise  board  of  district  has 
power  to  issue  licenses;  Moses  v.  United  States,  16  App.  D.  C.  438, 
(50  L.  R.  A.  582,  upholding  law  prohibiting  emission  of  dense  black 
smoke;  Thomas  v.  Saunders,  56  Fla.  102,  47  South.  796,  upholding 
ordinance  providing  for  closing  of  saloons  between  9  P.  M.  and  5  A.  M. ; 
Eliopolo  v.  Stubbs,  143  Ga.  605,  85  S.  E.  854,  upholding  law  providing 
for  abatement  of  ''blind  tigers";  Gillesby  v.  Board  of  Commrs.,  17 
Idaho,  604,  107  Pac.  77,  upholding  local  option  law;  Darby  v.  Pence,  17 
Idaho,  710,  27  L.  R.  A.  (N.  S.)  1194,  107  Pac.  489,  holding  board  may 
pass  on  qualification  and  fitness  of  applicant  for  license;  Perkins  v~ 
Lota,  14  Idaho,  613,  95  Pac.  696,  holding  city  might  refuse  to  furnish 
liquor  license  to  one  of  disreputable  character;  State  v.  Calloway,  11 
Idaho,  736,  84  Pac.  32,  ordinance  compelling  saloons  to  close  between 
12  and  6  in  morning  and  all  day  Sunday,  valid ;  People  v.  Harrison, 
256  HL  106,  Ann.  Gas.  1913E,  862,  99  N.  E.  904,  holding  city  might 
limit  licenses  according  to  population;  Stead  v.  Fortner,  255  111.  475, 
99  N.  E.  683,  upholding  local  option  law  of  Illinois ;  Inland  Steel  Co.  v. 
Yedinak,  172  Ind.  434,  139  Am.  St.  Rep.  389,  87  N.  E.  234,  upholding 
law  providing  ten  hour  work  day  for  those  under  sixteen;  State  v. 
Riehcreek,  167  Ind.  225,  119  Am.  St.  Rep.  491,  10  Ann.  Gas.  899,  5 
L  E.  A.  (N.  S.)  874,  77  N.  E.  1088,  upholding  act  requiring  that  indi- 
vidual conducting  banking  business  be  a  resident ;  Jordan  v.  Evansville, 
163  Ind.  516,  518,  67  L.  R.  A.  613,  72  N.  E.  545,  546,  law  empowering  city 
to  require  license  to  sell  liquor  within  four  miles  of  corporate  limits  con- 
stitutional; Boomershine  v.  Uline,  159  Ind.  502,  503,  65  N.  E.  514, 
holding,  under  Burns'  Rev.  Stats.  1901,  §§  7278,  7283i,  Ind.,  providing 
for  granting  liquor  licenses,  grounds  influencing  remonstrance  need 
not  be  stated ;  State  v.  United  States  Express  Co.,  164  Iowa,  136,  137, 
146  N.  W.  460,  upholding  Webb-Kenyon  law  prohibiting  importation 
of  liquor  into  prohibition  territory;  McGuire  v.  Chicago  etc.  R.  Co., 
131  Iowa,  355,  33  L.  R.  A.  (N.  S.)  706,  108  N.  W.  907,  upholding  law 
making  railroad  liable  for  injuries  to  employees;  State  v.  Durein,  70 
Kan.  21,  22,  38,  80  Pac.  989,  990,  995,  upholding  discretion  vested  in 
probate  judge  to  permit  sale  of  liquor  for  medical,  scientific  and 
mechanical  purposes;  Dwiggins  Wire  Fence  Co.  v.  Patterson  166  Ky. 
282, 179  S.  W.  226,  upholding  law  requiring  five  days'  notice  on  sale* 
of  stock  in  trade;  State  v.  Gurry,  121  Md.  544,  Ann.  Caa  1915B,  957, 
47  L.  R.  A.  (K.  S.)  1087,  88  AtL  550,  and  Harris  v.  Louisville,  165. 
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Ky.  570,  177  S.  W.  476,  both  upholding  ordinance  prohibiting  colored 
and  white  people  living  in  same  block;  Silva  v.  City  of  Newport,  150 
Ky.  785,  Ann.  Gas.  1914D,  613,  42  L.  R.  A.  (N.  S.)  1060,  150  S.  W. 
1025,  upholding  ordinance  requiring  railroad  to  furnish  seats  for  motor- 
men;  City  of  Baton  Rouge  v.  Butler,  118  La.  76,  77,  42  South.  651,  652, 
holding  legislature  may  authorize  towns  to  pass  prohibition  ordinance; 
New  Orleans  v.  Machico,  112  La.  562,  36  South.  591,  city  charter  pro- 
vision that  barroom  shall  not  be  permitted  except  upon  petition  of 
majority  of  bona  fide  householders  or  property  holders  within  three 
hundred  feet,  etc.,  constitutional;  Chesapeake  etc.  TeL  Co.  v.  Golds- 
borough,  125  Md.  676,  94  Atl.  325,  holding  State  may  regulate  planting 
of  trees  along  highway;  Mayor  etc.  Hagerstown  v.  Baltimore  etc.  R.  Co., 
107  Md.  190,  126  Am.  St.  Rep.  382,  68  Atl.  493,  upholding  law  requiring 
permit  to  keep  domestic  animals  in  town;  People  v.  Schafran,  168 
Mich.  329,  134  N.  W.  31,  holding  grantee  of  license  has  no  vested  right 
in  same;  Withey  v.  Bloem,  163  Mich.  423,  35  L.  R.  A.  (N.  S.)  628,  128 
N.  W.  914,  upholding  law  providing  nine  hour  day  for  women;  Gowan 
v.  Smith,  157  Mich.  465,  122  N.  W.  294,  holding  commission  has  no 
authority  to  summarily  close  saloon  found  open  after  closing  time 
prescribed;  People  v.  Case,  153  Mich.  102,  18  L  R.  A.  (N.  S.)  657, 
116  N.  W.  560,  upholding  prohibition  against  employment  of  females  in 
saloons;  American  Express  Co.  v.  Beer,  107  Miss.  549,  Ann.  Gas.  1916D, 
127,  65  South.  582,  upholding  law  requiring  express  company  to  keep 
record  of  goods  shipped  into  State;  State  v.  Thompson,  160  Mo.  344, 
60  S.  W.  1079,  holding  act  April  7,  1897 ;  §  2,  providing  for  pool-selling 
licenses,  is  constitutional;  In  re  Hastings  Brewing  Co.,  83  Neb.  114, 
17  Ann.  Gas.  998,  119  N.  W.  29,  holding  city  may  license  one  to  engage 
in  wholesale  trade  in  liquor ;  In  re  Jugenheimer,  81  Neb.  839, 18  Is.  R.  A. 
(N.  S.)  386,  116  N.  W.  968,  upholding  right  of  city  to  limit  number 
of  licenses;  Hoboken  v.  Goodman,  68  N.  J.  L.  221,  51  Atl.  1093,  holding 
sale  of  intoxicating  drinks  at  retail  may  be  prohibited;  Rapp  v.  Ven- 
able,  15  N.  M.  515,  110  Pac.  836,  upholding  law  prohibiting  saloon 
within  five  miles  of  United  States  sanatorium;  Meehan  v.  Board  of 
Excise  Commrs.,  73  N.  J.  L.  386,  64  All.  690,  upholding  resolution  re- 
quiring license  for  sale  of  liquor;  People  v.  Department  of  Health, 
189  N.  Y.  191,  13  L.  R.  A.  (N.  S.)  894.  82  N.  E.  188,  upholding  law 
requiring  permit  for  sale  of  milk;  Glenn  v.  Southern  Express  Co.,  170 
N.  C.  294,  87  S.  E.  141,  holding  express  company  might  refuse  to  ex- 
press liquor  into  prohibition  territory;  Town  of  Shelby  v.  Cleveland 
Mill  &  Power  Co.,  155  N.  C.  202,  Ann.  Gas.  19120,  179,  35  L.  R.  A. 
(N.  S.)  488,  71  S.  E.  220,  upholding  law  prohibiting  emptying  of 
sewage  in  river;  Paul  v.  Washington,  134  N.  C.  386,  65  L.  R.  A.  902, 
47  S.  E.  801,  liquor  dealer  bound  by  ordinances  under  which  he  accepted 
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lima*  ;  state  v.  Baker,  50  Or.  384,  IS  L.  R.  A.  (N.  8.)  1040,  92  Pac.  1078, 
folding  law  prohibiting  females  under  twenty-one  years  from  entering 
saloons ;  state  Board  of  Health  v.  City  of  Greenville,  86  Ohio  St.  22, 
Alu^  Oa*.  1913D,  52,  98  N.  E.  1022,  upholding  right  of  board  of  health 
*°  *«*ulate  sewage;  Sandys  v.  Williams,  46  Or.  341,  80  Pac.  647,  np- 
JtVding  ordinance  against  sale  of  liquor  in  private  room,  excepting 
^teU;  Buffalo  etc.  Film  Corp.  v.  Breitinger,  250  Pa.  234,  95  Atl.  436, 
upholding  law  providing  board  of  censors  for  moving-picture  theaters; 
Commonwealth  v.  Pflaum,  236  Pa.  299,  Ann.  Gas.  1913E,  1287,  84  Atl. 
844,  upholding' act  prohibiting  use  of  sulphur  dioxide  in  preparation  of 
dried  fruits;  State  v.  Barber,  19  S.  D.  10,  101  N.  W.  1081,  holding 
where  voters  passed  on  permits,  they  were  good  for  one  year;  Webster 
v.  State,  110  Tenn.  505,  82  S.  W.  182,  upholding  law  forbidding  sales 
of  liquor  within  four  miles  of  institutions  of  learning;  Berger  v.  De 
Loach,  56  Tex.  Civ.  536,  121  S.  W.  593,  upholding  ordinance  limiting 
liquor  licenses  to  two  for  every  half  block;  McLaury  v.  Watelsky,  39 
Tex.  Civ.  398,  87  S.  W.  1047,  upholding  law  allowing  recovery  on  liquor 
dealer's  bond  where  liquor  is  sold  to  minors;  St.  Louis  etc.  Ry.  Co. 
v.  Smith,  20  Tex.  Civ.  459,  49  S.  W.  631,  holding  Rev.  Stats.  1895,  tit. 
102,  c.  7,  Tex.,  giving  livestock  sanitary  commission  authority  to  pro- 
hibit importation  of  diseased  cattle  into  State,  is  constitutional;  Smith 
v.  State,  66  Tex.  Cr.  387,  146  S.  W.  903,  upholding  act  requiring  two 
years'  experience  to  be   conductor  on  train;   Smyth   v.  Butters,   38 
Utah,  160,  32  L.  B.  A.  (N.  S.)  393,  112  Pac.  812,  refusing  to  mandamus 
commissioners  to  issue  license;  State  Board,  of  Health    v.  Village  of 
Si  Johnsbury,  82  Vt.  283,  18  Ann.  Cas.  496,  23  L.  R.  A.  (N.  S.)  766, 
73  Atl.  583,  holding  board  of  health  may  regulate  source  of  city's 
vater  supply;  Danville  v.  Hatcher,  101  Va.  527,  44  S.  E.  725,  holding 
'Elation  of  sale  of  intoxicating  liquors  is  within  police  power  of 
State;  State  v.  Ereutzberg,  114  Wis.  538,  91  Am.  St.  Rep.  940,  90 
*  W.  HOI,  holding  Rev.  Stats.  1898,  §  4466b,  as  amended  by  Laws 
1899,  c    332,  providing  that  no  person  shall  discharge  an  employee 
teeaase   he  is   member  of  labor  union,  is  void;   City  of  Tacoma  v. 
Ke*«el,  68  Wash.  694,  40  L.  R.  A.  (N.  S.)  757,  124  Pac.  140,  upholding 
°rdiiia.nce  prohibiting  treating  in  saloons ;  State  v.  Board  of  Commrs.  of 
N*fcrona  County,  18  Wyo.  167,  105  Pac.  298,  holding  law  prohibiting 
jpfcxiting  of  liquor  license  was  not  void  because  it  allowed  existing 
«cetujea  to  expire;  Giozza  v.  Tiernan,  148  U.  S.  662,  37  I*  Ed.  602, 
13  Sxrp.  ct   742,  following  rule;  Cantini  v.  Tillman,  54  Fed.  972,  973, 
sustaining  fte  gouth  Carolina  "dispensary  act";  Ex  parte  Hayes,  98 
CaL   55^  20  L.  E.  A.  701,  33  Pac.  338,  sustaining  ordinance  establish- 
ing  license  and  forbidding  sale  in  dance-halls  or  where  females  attend; 
Foster   v.  Police  Commrs.,  102  Cal.  430,  491,  41  Am.  St.  Rep.  196, 
!»■»  37  Pac.  764,  765,  ordinance  is  valid  forbidding  license  to  one  who 
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had  employed  females;  Deeie  y.  Brown,  167  Mass.  291,  45  N.  E.  766, 
number  of  licensed  places  may  be  limited;  Sherlock  v.  Stuart,  96 
Mich.  197,  21  L.  R.  A.  583,  65  N.  W.  846,  State  may  prohibit  the  low, 
vicious  and  criminal  from  engaging  in  liquor  business;  State  v.  Aiken, 
42  S.  C.  233,  242,  247,  26  L.  R.  A.  352,  356,  357,  20  S.  E.  225,  229,  231, 
"Dispensary  Act"  held  constitutional;  Perry  v.  City  Council  of  Salt 
Lake  City,  7  Utah,  152,  11  L.  R.  A.  448,  25  Pac.  741,  city  council  has 
reasonable  discretion  in  giving  license;  State  v.  City  Council  of  Chey- 
enne, 7  Wyo.  434,  435, 40  L.  R.  A.  715,  716,  52  Pac.  979,  980,  place  of  sale 
may  be  regulated;  Holden  v.  Hardy,  169  U.  S.  393,  42  L.  Ed.  791,  18 
Sup.  Ct.  388,  eight-hour  per  day  law  is  valid  exercise  of  police  power, 
not  unconstitutional;  In  re  Flaherty,  105  Cal.  567,  27  L.  R.  A.  532, 
38  Pac.  984,  ordinance  forbidding  beating  of  drums  on  streets  is  valid ; 
Jamieson  v.  Indiana  Natural  Gas  &  Oil  Co.,  128  Ind.  565,  576,  12  L. 
R.  A.  655,  28  N.  E.  79,  statute  regulating  pressure  under  which  natural 
gas  may  be  conveyed  is  valid;  Eureka  v.  Wilson,  15  Utah,  66,  48  Pac. 
45,  city  may  prohibit  moving  buildings  on  streets  without  permission; 
dissenting  opinion  in  McCullough  v.  Brown,  41  S.  C.  281,  23  L.  R.  A. 
434,  19  S.  E.  486,  majority  holding  "Dispensary  Act"  unconstitu- 
tional— State  cannot  take  away  traffic  except  by  declaring  it  unlawful; 
dissenting  opinion  in  Bush  v.  District  of  Columbia,  1  App.  D.  C.  12, 
majority  holding  where  law  regulating  liquor  traffic  is  repealed,  license 
remains  in  force  until  expiration;  People  v.  Griesbach,  211  111.  39,  71 
N.  E.  875,  arguendo. 

Distinguished  in  Grainger  v.  Douglas  Park  Jockey  Club,  148  Fed. 
530,  531,  532,  8  Ann.  Gas.  997,  78  C.  C.  A.  199,  suggesting  that  prin- 
cipal case  might  be  upheld  on  the  ground  that  discretion  conferred  was 
not  "uncon trolled1 '  but  " reasonable' ';  Sopher  v.  State,  169  Ind.  193, 
14  Ann.  Cas.  27,  14  L.  R.  A.  (N.  S.)  172,  81  N.  E.  918,  holding  in 
order  to  constitute  saloon  nuisance,  it  must  be  conducted  in  disorderly 
manner;  City  of  Versailles  v.  Kentucky  Highland  R.  Co.,  153  Ky.  86, 
154  3.  W.  390,  refusing  to  uphold  ordinance  requiring  railroad  to  roof 
over  cuts ;  State  ex  rel.  Galle  v.  New  Orleans,  113  La.  379,  67  L.  R.  A. 
70,  36  South.  1002,  mandamus  lies  against  city  council  where  liquor 
license  is  refused  without  good  reason ;  State  v.-  Parker  Distilling  Co., 
236  Mo.  252,  254,  274,  301,  139  S.  W.  460,  461,  468,  477,  holding  statute 
exempting  local  products  from  wine  tax  is  void;  Merchants'  Exchange 
v.  Knott,  212  Mo.  645,  111  S.  W.  573,  refusing  to  uphold  statute  pro- 
viding for  inspection  of  grain  warehouses;  McCord  v.  State,  2  Okl. 
Cr.  222,  101  Pac.  283,  holding  State  prohibition  law  cannot  affect  inter- 
state shipments  until  after  they  have  reached  their  destination ;  Motlow 
v.  State,  125  Tenn.  570,  145  S.  W.  183,  holding  State  cannot  prohibit 
importations  from  other  States;  Ex  parte  Jervey,  66  Fed.  961,  South 


241  CROWLEY  v.  CHRISTENSEN.         137  U.  S.  86-95 

Carolina  "Dispensary  Aet"  void  in  restricting  bringing  liquor  into 
State  where  not  unloaded;  Ex  parte  Theisen,  30  Fla.  537,  541,  32 
Am.  fit.  Rep.  41,  43,  11  South.  903,  904,  ordinance  permitting  arbitrary 
discrimination  void  a  matter  exclusively  under  statutory  regulation; 
dissenting  opinion  in  St.  Louis  Gunning  Advertisement  Co.  v.  City  of 
St.  Louis,  235  Mo;  218,  137  S.  W.  967,  majority  upholding  ordinance 
regulating  height  of  billboards. 

Power  of  municipal  corporations  to  regulate  business  of  dealing 
in  intoxicating  liquors.    Note,  114  Am.  St.  Rep.  299. 

General  power  of  State  to  regulate  and  prohibit  traffic  in  intoxi- 
cating liquors.    Note,  2  Ann.  Gas.  98. 

Constitutional  right  to  prohibit  sale  of  intoxicants.  Note,  15 
L.  R.  A.  (N.  S.)  934. 

California  decision  upheldinf  lienor  ordinance  binds  Supreme  Court  if 
Federal  law  not  violated. 

Approved  in  Dreyer  v.  Pease,  88  Fed.  979,  where  State  statute  is 
sustained  by  State  courts,  one  held  thereunder  may  test  its  constitu- 
tionality in  Federal  courts. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  action  originating  in,  or  removed  to,  Federal  courts. 
Note,  40  L.  R.  A.  (N.  S.)  442. 

Retain  on  writ  of  habeas  corpus  imports  verity  and  needs  no  evidence 
until  impeached. 

Approved  in  Stretton  v.  Rudy,  176  Fed.  730,  101  C.  C.  A.  223,  hold- 
ing where  return  to  writ  showed  accused  to  be  alien  woman  having 
engaged  in  prostitution,  it  was  sufficient  to  deny  release,  in  absence  of 
denial  of  allegation  in  return ;  Slack  v.  Perrine,  9  App.  D.  C.  156,  hold- 
ing habeas  corpus  decree  regarding  custody  of  children  is  conclusive 
on  parties;  Holden  v.  Minnesota,  137  U.  S.  492,  34  L.  Ed.  737,  11  Sup. 
Ct.  146,  presumption  that  prisoner  was  confined  will  not  be  indulged 
where  it  imputes  to  officer  enforcement  of  statute  not  applicable  to 
ease. 

Determination  on  habeas  corpus  of  constitutionality  of  statute  or 
ordinance  under  which  petitioner  is  held.  Note,  3  Ann.  Oas. 
581. 

City  police  commissioners*  refusal  to  grant  liquor  license  presents  no 
reviewable  Federal  question. 

Approved  in  Water-Pierce  Oil  Co.  v.  State,  19  Tex.  Civ.  App.  14,  44 
S.  W.  942,  anti-trust  law  is  not  invalid  as  elass  legislation. 
XV— 16 
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Municipal  ordinances — Test  of  validity  as  denying  equal  protec- 
tion of  the  laws.    Note,  128  Am.  St.  Rap.  41. 

Municipal    corporations — Constitutionality    of    ordinances.    Note, 
31  Am.  St.  Rep.  224. 

Consent  of  abutting  owners  to  issuance  of  liquor  license.    Note,  1 
Ann.  Oaa.  60. 

Validity  of  discrimination  in  favor  of  established  saloons.    Note, 
6  L.  R.  A.  (N.  S.)  722. 

Municipal  power  to  make  right  to  transact  certain  business  de- 
pendent on  consent.    Note,  9  L.  R.  A.  (N.  S.)  661. 

Power  of  municipality  to  prohibit  factories.    Note,  41  L.  R.  A. 
(N.  S.)  178. 

Miscellaneous.  Cited  in  Gleason  v.  Weber,  155  Ky.  435,  159  S.  W. 
978,  discussing  jurisdiction  of  police  courts;  dissenting  opinion  in  Eck- 
hoff  v.  Gilbert,  124  Mich.  264,  83  N.  W.  114,  majority  holding  circular 
charging  candidate  for  office  with  being  champion  of  saloon  lawless- 
ness is  libelous  per  se. 

137  U.  8.  95-98,  34  L.  Ed.  699,  11  Sup.  Ot.  28,  SEEBEROER  V.  OAHN. 

Words  in  act  receive  their  commercial  meaning;  goods  specifically  taxed 
are  removed  from  general  class. 

Approved  in  B.  Blumenthal  &  Co.  v.  United  States,  144  Fed.  385,  75 
C.  C.  A.  322,  rhinestone  buttons  made  of  paste  not  buttons  of  "glass," 
because  elsewhere  in  Tariff  Act  paste  distinguished  from  glass;  United 
States  v.  Nordlinger,  121  Fed.  692,  58  C.  C.  A.  438,  holding  trade  mean- 
ing of  word  in  Tariff  Act  is  inadmissible  unless  it  is  different  from 
common  meaning;  Cadwalader  v.  Zeh,  151  U.  S.  177,  88  L.  Ed.  118,  14 
Sup.  Ct.  290,  commercial  meaning  prevails  over  meaning  among  the 
people ;  Bogle  v.  Magone,  152  U.  S.  626,  38  L.  Ed.  575,  14  Sup.  Ct.  720, 
article  coming  within  two  or  more  descriptions  is  assigned  to  most 
specific  and  restrictive;  United  States  v.  Klumpp,  169  U.  S.  213,  42 
L.  Ed.  721,  18  Sup.  Ct.  312,  under  act  of  1894,  worsteds  are  dutiable 
as  manufactures  of  wool;  United  States  v.  Hopewell,  51  Fed.  801,  2 
C.  C.  A.  510,  goat  hair,  in  act  of  1890,  receiving  specific  duty,  is  not 
within  general  clause;  United  States  v.  Field,  71  Fed.  514,  18  C.  C.  A. 
225,  carpets  are  not  dutiable  as  manufacturers  of  wool. 

Worsteds  and  shoddy  are  taxable  as  such,  where  specific  tax,  not  as 
wools. 

Approved  in  United  States  v.  Klumpp,  169  U.  S.  215,  42  L.  Ed.  722, 
18  Sup.  Ct.  313,  distinction  between  wools  and  worsteds  done  away 
with  by  acts  of  1890  and  1894;  Murphy  v.  United  States,  68  Fed.  909, 
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redaction  on  " manufactures  of  wool"  in  act  of  1894  does  not  include 
manufactures  of  worsted. 

Ck»o4s  known  to  trade  m  worsteds  are  so  taxable  by  act  of  1883,  not 


Approved  in  United  States  v.  Ballin,  144  U.  S.  10,  36  L.  Ed.  326,  12 
Sup.  Ct.  511,  main  case  suggested  act  of  1890,  making  worsteds  duti- 
able  as    woolen  cloths. 

137 17.    S.  98-113,  34  L.  Ed.  608,  11  Sup.  Ct.  36,  FITZGERALD  &  MAIXOBY 
OOISTSTBTTCTION  CO.  ▼.  FITZGESAU). 

Process  served  on   one   inveigled   Into   court's   Jurisdiction   will,   on 
motion,    1^  set  agi^e. 

Approved  in  Sessoms  Grocery  Co.  v.  International  Sugar  Feed  Co., 
188  Ala.  235,  6  South.  480,  holding  one  claiming  right  of  action  against 
nonresident  cannot  fraudulently  order  carload  of  stuff  from  latter,  in 
order    -fcliat  same  might  be  attached  to  cover  his  claim;  National  Metal 
Co-  ^.    Greene  Consol  Copper  Co.,  11  Ariz.  114,  9  L.  R.  A.  (N.  S.)  1062, 
™  £*«►<*     537,  holding  court  will  enjoin  enforcement  of  judgment  based 
on  voi^  service;  Anderson  v.  Morton,  21  App.  D.  C.  449,  holding  appeal 
lies  on    erroneous  decision  of  justice  as  to  jurisdiction ;  Bluefield  Water- 
works   «  Imp.  Co.  v.  Sanders,  63  Fed.  337,  11  C.  C,  A.  232,  courts  will 

scra-fciia.xze  service  upon  one  unintentionally  and  ignorantly  in  jurisdic- 
tion. 

^x^"tixiguished  in  Commercial  Mutual  Accident  Co.  v.  Davis,  213  U.  S. 
256,  S3  L.  Ed.  787,  29  Sup.  Ct.  445,  holding  medical  representative  who 
com^s  into  State. to  adjust  loss  may  be  served  with  process;  Capwell  v. 
^P^*  Si  Fed.  668,  service  upon  nonresident  while  within  a  State  can- 
not >>^  collaterally  attacked;  Sipe  v.  Copwell,  59  Fed.  972,  8  C.  C.  A. 
^y>  decision  of  State  court  sustaining  service  is  binding  on  Federal 
cour-fc    ^.nd  cannot  be  collaterally  attacked. 

^^  ^.lidity  of  personal  service  of  process  procured  by  fraud  or  force. 
Uote,  Ann.  Gas.  19160,  612. 

^^^Tendant  waives  fault  In  service  of  process  by  pleading  to  merits 
*****   knowledge  of  It. 

^"PX^oved  in  Stead  v.  Curtis,  205  Fed.  451,  123  C.  C.  A.  507,  holding 
"*n   ** ^    nonresidents  appear  to  contest  probate  of  will,  they  are  bound 
W    decree  rendered,  and  cannot  raise  question  of  valid  notice  in  col- 
la  ^x^l  proceeding;  Southern  Pac.  Co.  v.  Arlington  Heights  Fruit  Co., 
XVJi-   -E*ed.  105,  111  C.  C.  A.  581,  holding  special  appearance  to  attack 
jurisdiction  cannot  be  construed  into  general  appearance;  Sanderson  v. 
p^bopj  i7i  Fed.  771,  holding  filing  of  answer  is  general  appearance; 
£eamer  v.  Werner,  159  Fed.  101,  86  C.  C.  A.  289,  holding  where  in  suit 
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to  set  aside  contract  for  sale  of  land  defendant  served  by  publication 
pleads  to  merits,  suit  becomes  one  in  personam  and  not  in  rem;  Jones 
t.  Gould,  141  Fed.  699,  defendant  objecting  to  jurisdiction  of  court 
over  person  and  also  subject  matter  makes  voluntary  general  appear- 
ance ;  Mahr  v.  Union  Pac.  R.  Co.,  140  Fed.  924,  right  to  make  special 
appearance  not  inherent,  defendant  challenging  jurisdiction  over  both 
person  and  subject  matter  makes  general  appearance;  Ellsworth  Trust 
Co.  v.  Parramore,  108  Fed.  908,  48  C.  C.  A.  132,  holding  special  appear- 
ance by  defendants  to  object  to  jurisdiction  over  person  is  not  waiver 
of  legal  service;  Fischer  v.  Munsey  Trust  Co.,  44  App.  D.  C.  216,  hold- 
ing where  service  of  process  raises  question  of  law,  same  may  be  de- 
termined on  motion  to  quash;  White  v.  Rio  Grande  etc.  Ry.,  25  Utah, 
359,  71  Pac.  597,  holding  right  conferred  by  Const.  Utah,  art.  VIII,  §  5, 
to  have  action  tried  in  county  where  it  arose,  was  waived  by  failure 
to  object;  Teater  v.  King,  35  Wash.  142,  76  Pac.  690,  after  issuance 
of  summons  and  writ  of  restitution  in  unlawful  detainer,  defendant 
moving  to  quash  summons  and  writ  held  to  have  appeared  generally; 
St.  Louis  etc.  Ry.  Co.  v.  McBride,  141  U.  S.  132,  35  L.  Ed.  661,  11  Sup. 
Ct.  984,  pleading  to  merits 'waives  objection  to  venue;  Texas  etc.  Ry. 
v.  Cox,  145  U.  S.  603,  36  L.  Ed.  832,  12  Sup.  Ct.  908,  general  demurrer 
waives  objection  to  venue;  German  Ins.  Co.  v.  Frederick,  58  Fed.  147, 
7  C.  C.  A.  122,  where,  pending  motion  to  quash,  defendant  answers 
under  a  new  service,  he  waives  objection  to  former  service;  Long  v. 
Long,  73  Fed.  372,  after  petition  for  removal  by  defendant  plaintiff 
cannot  remand  on  ground  of  no  jurisdiction  over  defendant;  Western 
etc.  Irr.  Co.  v.  First  Nat.  Bank,  9  N.  M.  5,  11,  47  Pac.  722,  725,  gar- 
nishee brought  before  court,  according  to  statute,  cannot  object  after 
judgment  that  summons  was  irregular;  Creagh  v.  Equitable  etc.  Assur. 
Soc.,  83  Fed.  850,  by  petition  for  removal  one  waives  objection  to  venue. 
Distinguished  in  Davis  v.  Cleveland  etc.  Ry.  Co.,  146  Fed.  408,  re- 
moval of  cause  does  not  preclude  defendant  from  challenging  juris- 
diction over  his  person,  nor  does  special  appearance  to  quash  attach- 
ment constitute  general  appearance;  Ahlhauser  v.  Butler,  50  Fed.  707, 
petition  for  removal  does  not  waive  objection;  Beck  &  Pauli  Lith.  Co. 
v.  Wacker  &  Becker,  etc.  Co.,  76  Fed.  14,  22  C.  C.  A.  11,  defendant,  not 
served,  does  not  submit  to  jurisdiction  by  joining  defendant  served  in 
motion  to  quash. 

Foreign  corporation  la  not  within  State  for  purpose  of  service,  If  not 
In  business  or  represented. 

Approved  in  Riverside  etc.  Cotton  Mills  v.  Menefee,  237  U.  S.  193, 
59  L.  Ed.  912,  35  Sup.  Ct.  579,  holding  where  foreign  corporation  has 
not  done  business  within  State,  court  cannot  render  money  judgment; 
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Atchison,  T.  &  S.  F.'Ry.  Co.  v.  Gilliland,  193  Fed.  611,  113  C.  C.  A. 
476,  atrxd  Matter  of  Moore,  209  U.  S.  503,  14  Ann.  Gas.  1164,  52  L.  Ed. 
910,   28   Sup.  Ct.  585,  706,  holding  two  nonresidents  being  parties  in 
Federal  court  might  consent  to  jurisdiction;  Smithson  v.  Roneo,  23t 
Fed.   352,  holding  managing  director  of  English  company  in  States  on 
pleasux-e  trip  is  not  amenable  to  process;  William  Grace  Co.  v.  Henry 
Marti  x*  Brick  Mach.  Mfg.  Co.,  174  Fed.  133,  -98  C.  C.  A.  167,  holding 
traveling  salesman  is  not  agent  of  foreign  corporation;  Courtney  v. 
Pradfc,    160  Fed.  570,  87  C.  C.  A.  463,  holding  executor  or  administrator 
can  o:n.ly  be  sued  in  State  of  his  appointment;  Venner  v.  Great  Northern 
*v*   Co.,  153  Fed.  412,  holding  shareholders,  to  sue  on  behalf  of  cor- 
poration, must  have  been  shareholder  at  time  of  act  complained  of; 
**dd      Petals  Co.  v.  American  Min.  Co.,  152  Fed.  1010,  holding  where 
secret  «ary  of  foreign  corporation  comes  into  State  for  purpose  of  tak- 
ln£   depositions,  he  is  not  amenable  to  process;  Case  v.  Smith  Linea- 
weave:*:  &  Co.,  152  Fed.  733,  holding  foreign  corporation  maintaining 
office     :f  or  sales  agent  is  not  doing  business  in  State;  Central  Grain  etc. 
E*ch_      v.  Board  of  Trade,  125  Fed.  467,  60  C.  C.  A.  299,  holding  return 
?  -P^-o-cess  against  foreign  corporation  in  Federal  court  showing  ser- 
*   Ct2       oa  officer  is  not  sufficient  unless  corporation  was  at  time  doing 
usx-x^^sg  in  state;  Frawley  v.  Pennsylvania  Casualty  Co.,  124  Fed.  263, 
.     »      ^£C37,  holding  writing  of  four  insurance  policies  in  Pennsylvania  to 
.  tt;^-^*j  in  Wisconsin,  by  correspondence  and  without  medium  of  agent, 
*~         :*^<at  constitute  doing  business  in  Wisconsin;  Eldred  v.  American 
PaL**-««  Car  Co.,  105  Fed.  450,  45  C.  C.  A.  1,  holding  Federal  court  does 
no       ^*-<^<juire  jurisdiction  over  defendant  which  is  corporation  of  another 
^*^     "which  does  not  carry  on  business  in  State  of  the  suit  and  has  no 
reP"*~^^  mutative  therein,  by  service  of  process  on  one  who  was  a  director 
t#T      ^^ars  Previously;  Doe  v.  Springfield  Boiler  &  Mfg.  Co.,  104  Fed. 
^_*    J^=*4  C.  C.  A.  128,  holding  where  broker  in  California,  who  at  his 
s0    C5x Nation  was  furnished  prices  by  foreign  corporation  and  occasion- 
a.  ^     ^^taade  a  sale,  and  articles  were  delivered  on  cars,  adding  commis- 
51  "to  price,  and  company  had  declined  to  appoint  him  its  agent,  the 

^^^^^"ation  was  not  doing  business  in  California;  McCord  Lumber  Co. 
v'  XZ^c>^le,  97  Fed.  23,  38  C.  C.  A.  34,  holding  mode  of  service  prescribed 
"^      ^t:ate  for  obtaining  jurisdiction  over  foreign  corporations  will  be 
T     °BT*iized  in  Federal  courts;  Brown-Ketcham  Iron  Works  v.  George 
P-    ®  Wift  Co.,  53  Ind.  App.  640,  100  N.  E.  587,  upholding  law  requiring 
.    °x&i  corporations  to  file  name  of  agent  with  Secretary  of  State;  Zel- 
^^i  Supply  Co.  v.  Cotton  Oil  Co.,  103  Mo.  App.  97,  77  S.  W.  322,  juris- 
d^tioii  to  render  personal  judgment  against  foreign  corporation  only  ob- 
1**11  able  when  **  ^oes  brauw88  or  has  office  or  agency  in  State;  Wilson  v. 
i^erican  Palace  Car  Co.,  65  N.  J.  Eq.  735,  55  Atl.  998,  corporation  by 
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doing  business  within  State  or  availing  itself  of  right  or  privilege  condi- 
tionally granted  not  subject  to  special  mode  of  acquiring  jurisdiction  over 
it ;  Goldey  v.  Morning  News,  156  U.  S.  622,  39  L.  Ed.  618,  15  Sup.  Ct.  561, 
service  cannot  be  made  upon  an  officer  temporarily  within  State;  Bar- 
row S.  S.  Co.  v.  Kane,  170  U.  S.  Ill,  42  L.  Ed.  968,  18  Sup.  Ct.  530, 
corporation  doing  business  in  a  State  may  be  sued  there  in  Circuit 
Court,  upon  cause  of  action  arising  out  of  State,  though  State  laws 
are  otherwise;  N.  K.  Fairbank  Co.  v.  Cincinnati  etc.  Ry.  Co.,  54  Fed. 
423,  425,  4  C.  C.  A.  403,  service  cannot  be  had  upon  solicitor  of  for- 
eign railroad  company;  Hazeltine  v.  Mississippi  etc  Ins.  Co.,  55  Fed. 
745,  substituted  service  upon  insurance  commissioner  applies  only  to 
companies  doing  business  in  the  State;  Bluefield  Waterworks  &  Imp. 
Co.  v.  Sanders,  63  Fed.  337,  11  C.  C.  A.  232,  United  States  Graphite 
Co.  v.  Pacific  Graphite  Co.,  68  Fed.  444,  service  upon  officer  casually 
within  State  is  insufficient,  though  there  on  corporation's  business; 
Evansville  Courier  Co.  v.  United  States,  74  Fed.  920,  service  upon 
correspondent  of  newspaper  or  telegraph  agent  is  insufficient  as  upon 
publisher. 

Distinguished  in  American  Gold  Mining  Co.  v.  Giant  Powder  Co., 
1  Alaska,  671,  one  receiving  giant  powder  from  corporation  not  quali- 
fied to  operate  in  territory,  selling  such  powder  occasionally  and  ac- 
{  counting  to  corporation  for  sale,  is  agent  for  service  with  summons; 

dissenting  opinion  in  Menefee  v.  Riverside  etc.  Cotton  Mills,  161  N.  C. 
v  169,  76  S.  E.  744,  majority  holding  valid  service  may  be  had  on  resi- 
dent director  of  foreign  corporation. 

Jurisdiction  of  foreign  corporations.    Note,  85  Am.  St.  Rep.  912, 
913,  920. 

Right  to  issue  attachment  against  foreign  corporation  on  ground 
of  nonresidence.    Note,  Ann.  Gas.  1916E,  863. 

Corporate   president's    signing    of    corporate   promise   to    pay,    with 
directors'  knowledge,  binds  company,  though  Irregular. 

Approved  in  United  States  v.  West  Side  Irr.  Co.,  230  Fed.  288,  hold- 
ing stockholders  delaying  two  years  in  objecting  to  corporation's 
settlement  of  water  rights  will  be  bound  by  action  therein;  Alaska  & 
Chicago  Commercial  Co.  v.  Solner,  123  Fed.  860,  69  C.  C.  A.  662,  hold- 
ing action  of  secretary  of  Illinois  corporation  who  had  management 
of  its  business,  in  selling  certain  property  in  Alaska,  the  consideration 
of  which  was  used  by  corporation,  cannot  be  set  aside  for  want  of 
authority  in  secretary;  Mahoney  v.  Hartford  Inv.  Corporation,  82 
Conn.  286,  73  Atl.  769,  holding  plumbing  contract  entitled  to  recover 
on  promise  of  corporation  manager  to  pay  for  extra  work;  Potts- 
Thompson  Liquor  Co.  v.  Potts,  135  Ga.  461,  69  S.  E.  738,  holding  where 
stockholders  permit  president  to  make  contracts,  they  will  be  bound 


to 
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ky  them;  Bennett  ▼.  Millville  Imp.  Co.,  67  N.  J.  L.  322,  51  Atl.  707, 
holding  corporation  is  bound  by  acts  of  its  .president  within  scope  of 
his  authority,  which  it  accepts  benefits  of;  Baines  v.  Coos  Bay  Nav.  Co., 
45  Or.  311,  77  Pac.  401,  general  manager  of  railroad  can  execute  cor- 
porate note  to  discharge  lien  on  corporate  property,  if  pressing  de- 
mand; Haynes  v.  Kenocha  St.  Ry.  Co.,  139  Wis.  241,  119  N.  W.  572, 
holding  sufficient  consideration  existed  where  railroad  company  issued 
bonds  to  one  agreeing  to  hold  it  harmless  under  construction  contract; 
Hadden  v.  Natchaug  Silk  Co.,  84  Fed.  83,  First  Nat.  Bank  v.  G.  V.  B. 
*».  Co.,  89  Fed.  445,  and  G.  V.  B.  Min.  Co.  v.  First  Nat.  Bank,  95  Fed. 
30,35  C.  C.  A.  510,  all  following  rule;  Augusta  etc.  R.  Co.  v.  Kittel,  52 
^ed.  74,  2  C.  C.  A.  615,  mortgage  of  railroad  by  its  president  cannot 
«•  set  aside  by  directors  long  afterward. 

Corporate  obligation  la  not  affected  by  fact  that  creditor  Is  Its  director, 
Manager  and  promoter. 

Approved  in  Jas.  Clark  v.  Colton,  91  Md.  211,  46  Atl.  390,  holding 

payments  by  bank  to  president  and  directors  on  day  previous  to  its 
insolvency  are  unlawful  preferences;  Wagner  v.  Edison  Elec.  Co.,  177 
Mo.  62,  75  S.  W.  971,  holding  where  several  companies  join  and  elect 
committee  to  supervise  placing  their  electric  wires  underground,  and 
one  of  the  committee  is  elected  engineer  for  the  work,  he  is  entitled  to 
Tecover  on  quantum  meruit;  Coe  v.  East  &  West  R.  Co.,  52  Fed.  543, 

contract  between  two  corporations  having  same  officers  is,  at  most, 

only  voidable. 
Distinguished  m  Elliott  v.  Farmers'  Bank,  61  W.  Va.  654,  57  S.  E. 

247,  holding  where   directors   causing   loss   are   also   creditors,   their 

claims  may  be  postponed. 

Bank  or  other  corporation  may  be  bound  by  implied  contract  to  pay 
for  services  rendered. 

Approved  in  Montana  Tonopah  Min.  Co.  v.  Dunlap,  196  Fed.  619, 
116  C.  C.  A.  286,  holding  officer  and  director  of  corporation  entitled 
to  fair  compensation  for  services  rendered;  Bassett  v.  Fairchild,  132 
Cal.  643,  64  Pac.  1084,  holding  director  performing  duties  as  manager 
not  pertaining  to  his  duties  as  director  is  entitled  to  compensation 
therefor;  Bassett  v.  Fairchild,  6  Cal.  Unrep.  465,  61  Pac.  793,  holding 
fact  that  director  was  present  when  salary  was  voted  would  have  no 
evil  effect  where  he  did  not  vote;  Huffaker  v.  Kreiger's  Assignee,  107 
Ky.  206,  53  S.  W.  289,  holding  where,  after  committee  authorized  to 
sell  corporation  plant  abandoned  its  efforts,  certain  directors  who  suc- 
ceeded in  making  the  sale  were  entitled  to  compensation;  Marcy  v. 
Shelburne  Falls  etc.  St.  Ry.  Co.,  210  Mass.  201,  96  N.  E.  132,  hold- 
ing evidence  showed  that  directors  understood  that  officer  was  not  to 
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be  paid;  Dodge  v.  Lansing  etc.  Traction  Co.,  152  Mich.  104,  115  N.  W. 
1005,  holding  evidence  did  not  show  that  secretary  expected  payment 
for  services;  Bell  v.  Peper  Tobacco  Warehouse  Co.,  205  Mo.  492,  103 
S.  W.  1018,  holding  resolution  of  corporation  to  pay  manager  for  ser- 
vices related  only  to  past  services;  Taussig  v.  St.  Louis  etc.  Ry.  Co., 
166  Mo.  34,  35,  65  S.  W.  970,  holding  director  who  at  request  of  the  other 
directors  performs  services  as  attorney  is  entitled  to  reasonable  value 
therefor;  Watcham  v.  Inside  Inn  Co.,  159  Mo.  App.  41,  139  S.  W.  230, 
holding  assistant  hotel  manager  can  recover  for  extra  services  rendered 
when  manager  was  incapacitated;  Wagner  v.  Edison  Election  Illuminat- 
ing Co.,  141  Mo.  App.  73,  121  S.  W.  336,  holding  where  chairman  of 
committee  organized  to  construct  conduit  for  wires  acted  also  as  en- 
gineer, he  was  entitled  to  compensation ;  Chiles  v.  United  States  Furni- 
ture Mfg.  Co.,  167  N.  C.  575,  83  S.  E.  812,  holding  where  minimum  and 
maximum  salary  was  provided  for  salesman  president,  jury  was  judge 
as  to  what  salary  he  was  entitled;  Barenstecher  v.  The  Hof  Brau,  67 
Or.  197,  135  Pac.  518,  holding  where  president  and  director  rendered 
valuable  services  on  death  of  officer,  he  was  entitled  to  extra  compen- 
sation; Union  Bank  &  Trust  Co.  v.  Long  Pole  Lumber  Co.,  70  W.  Va. 
{  566,  41  L.  R.  A.  (N.  8.)  663,  74  S.  E.  677,  holding  corporation  must 

!  notify  of  revocation  of  agent's  authority;  Symmes  v.  Union  Trust  Co., 

j  60  Fed.  867,  corporation  may  employ  agent  and  contract  to  pay  him 

{  reasonable    compensation;    Security    Co.    v.    Bennington     Monument 

'.  Assn.,  70  Vt.  204,  40  Atl.  45,  refusing  claim  for  services  because  agree- 

f  ment  not  to  pay;  Huffaker  v.  Krieger's  Assignee,  .107  Ky.  200,  46 

L.  R.  A.  384,  53  S.  W.  289,  compensation  to  directors  for  valuable  ser- 
vices not  set  aside  at  suit  of  dissenting  stockholders;  Reeve  v.  Harris 
(Tenn.),  50  S.  W.  660,  officer  may  receive  compensation  for  services 
outside  of  official  duty. 

Distinguished  in  Title  Ins.  etc.  Co.  v.  Home  Telephone  Co.,  200  Fed. 
266,  holding  claim  of  director  for  services  is  not  entitled  to  priority 
j  over  mortgage  bondholders;  Notley  v.  First  State  Bank,  154  Mich.  680, 

1  118  N.  W.  488,  holding  resolution  appointing  president  of  bank  con- 

tained no  implied  argument  to  pay  him;  Lowe  v.  Ring,  123  Wis.  374, 
1  101  N.  W.  699,  president  of  corporation  cannot  sue  on  implied  con- 

I  tract  for  pay  for  services  as  such  where  he  is  stockholder  or  director; 

Brown  v.  Silver  Mines,  17  Colo.  425,  16  L.  R.  A.  428,  30  Pac.  68,  direc- 
tor is  entitled  to  compensation  only  when  expressly  provided  for  in 
charter  or  contract;  Southwestern  etc.  Imp.  Co.  v.  Frari,  58  Fed.  173, 
7  C.  C.  A.  149,  on  facts. 

Service  by,  and  remuneration  of,  directors  of  corporation.    Note, 
7  B.  R.  0.  611. 
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New  trial  U  discretionary,  sot  renewable  en  appeal. 
Approved  in  Philip  Schneider  Brewing  Co.  v.  American  Ice-Mach. 
Co.,  77  Fed.  149,  23  C.  C.  A.  89,  following  rule. 

Who  may  be  served  with  process  in  suit  against  foreign  corpo- 
ration.   Note,  23  L.  R.  A.  493. 

Service  of  process  constituting  dne  process  of  law.  Note,  50 
L.  R.  A.  592. 

Nonresident's  right  to  sue  foreign  corporation.  Note,  70  L.  R.  A. 
532,  536. 

Service  upon  nonresident  officer  of  foreign  corporation  while  in 
State  in  connection  with  transaction  to  which  action  relates. 
Note,  43  L.  R.  A.  (N.  8.)  1019. 

Miscellaneous.  Cited  in  Fox  v.  Mick,  20  CaL  App.  601,  129  Pac. 
973,  holding  judge  taking  judicial  notice  of  judgment  of  sister-  State 
may  declare  same  void;  Flint  v.  Comly,  95  Me.  256,  49  Ati.  1046, 
holding  nonresident  defendant  causing  unconditional  appearance  to  be 
made  for  him  submits  himself  to  jurisdiction  of  the  court. 

1S7  U.  g.  113-138,  34  L.  Ed.  590,  11  Bap.  Ot.  43,  WTTJ.TAMfl  v.  UNITED 
STATES. 

Virginia  commissioner's  report  as  to  rights  of  military  officer  held  not 
to  conclude  United  States. 

,  Approved  in  Lee  Leong  v.  United  States,  217  Fed.  49,  133  C.  C.  A. 
34,  holding  certificate  of  secretary  of  territory  of  Hawaii  regarding 
nativity  of  person  has  no  effect  on  immigration  laws  of  United  States. 

137  U.  a  139-141,  34  L.  Bd.  600,  11  Sup.  Ot  S3,  LAWRENCE  y.  RECTOR. 

Miscellaneous.  Cited  in  Sumpter  v.  Arkansas  Nat.  Bank,  69  Ark. 
233,  62  S.  W.  581,  holding  tenant  cannot  dispute  title  of  landlord 
while  in  possession;  Goode  v.  Gaines,  145  U.  S.  152,  36  L.  Ed.  656,  12 
Sup.  Ct.  841,  and  Gaines  v.  Bugg,  148  U.  S.  229,  37  L.  Ed.  432,  13 
Sup.  Ct.  611,  generally. 

137  TJ.  8.  141-145,  34  L.  Ed.  601,  11  Sup.  Ot.  34,  OURNEB  V.  PATRICK 
COUNTY. 

Repeal  of  law  conferring  jurisdiction,  without  reservation  of  pending 
cases,  defeats  them  also. 

Approved  in  Emhlen  v.  Lincoln  Land  Co.,  102  Fed.  562,  42  C.  C.  A. 
499,  holding  Congress  may  pass  act  withdrawing  contest  over  right 
of  entry  to  public  lands  and  determine  rights  of  parties  itself;  Sims 
v.  Black  Dog,  9  Okl.  671,  60  Pac.  505,  law  giving  jurisdiction  of  actions 
against  certain  Indian  tribe  to  one  court,  divesting  court  formerly  pos- 
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sessing  jurisdiction,  applies  to  action  already  pending  in  latter;  Na- 
tional Exchange  Bank  v.  Peters,  144  U.  S.  572,  36  L.  Ed*  546,  12 
Sup.  Ct.  768,  following  rule;  In  re  Hall,  167  U.  S.  42,  42  L.  Ed.  70, 
17  Sup.  Ct.  725,  repealing  act  taking  away  jurisdiction  of  Court  of 
Claims;  Emblen  v.  Lincoln  Land  Co.,  94  Fed.  713,  Congress  may  with- 
draw to  itself  a  contest  before  Land  Department;  Burlington  v.  Burling- 
ton Traction  Co.,  70  Vt.  495,  41  Atl.  515,  suit  is  not  pending  within  a 
reservation  until  service  of  process. 

Distinguished  in  Day  v.  Madden,  9  Colo.  App.  469,  48  Pac.  1055,  act 
repealing  ground  of  attachment  does  not  affect  attachments  levied. 

Effect  of    statutes  to  defeat    or  preserve  pending    civil  actions. 
Note,  14  L.  R.  A.  721,  722. 

Remanding  order  s  is  not  Anal  judgment  reviewable  by  Supreme  Court. 

Approved  in  Birdseye  v.  Schaeffer,  140  U.  S.  118,  35  L.  Ed.  403,  11 
Sup.  Ct.  885,  Joy  v.  Adelbert  College,  146  U.  S.  357,  36  L.  Ed.  1004, 
13  Sup.  Ct.  186,  and  Powers  v.  Chesapeake  etc.  Ry.  Co.,  169  U.  S.  98, 
42  L.  EcL  675,  18  Sup.  Ct.  266,  all  following  rule;  German  Nat.  Bank 
v.  Speckert,  181  U.  S.  407,  45  L.  Ed.  927,  21  Sup.  Ct.  689,  holding 
decision  of  Circuit  Court  of  Appeals,  reversing  decree  of  Circuit  Court 
denying  motion  to  remand  cause  to  State  court,  is  not  appealable  to 
United  States  Supreme  Court  under  Act  March  3, 1891,  c.  517;  Vaughan 
v.  McArthur  Bros.  Co.,  227  Fed.  366,  holding  where  plaintiff  delayed 
eight  years  in  seeking  to  have  cause  remanded,  costs  were  properly 
taxable  to  him. 

Miscellaneous.  Cited  in  Guardian  Trust  Co.  v.  White  Cliffs  Port- 
land Cement  &  C.  Co.,  109  Fed.  531,  holding  under  clause  in  mortgage 
given  to  secure  bonds  allowing  mortgagor  to  lease  its  works  while  not 
in  default  in  payment  of  interest  or  principal,  trustee  in  mortgage  may 
maintain  suit  to  cancel  lease  given  after  default  in  payment  of  interest; 
Hurlbut  Land  etc.  Co.  v.  Truscott,  165  U.  S.  719,  41  L.  Ed.  1185, 17  Sup. 
Ct.  994,  generally. 

137   U.   8.   145-146;   84  I*.   Ed.   608>   11   Sup.   Ot.   35,   THE   8TKAMKHTP 
HAVERTON. 

Not  cited. 

137  U.  8.  147-157,  34  L.  Ed.  636,  11  Sap.  Ot.  54,  IK  BE  CtEIMIET. 

Civil  court  may  discharge  one  not  amenable  to  sentence  of  court- 
martial. 

Approved  in  Ex  parte  Bakley,  148  Fed.  59,  60,  parents  of  boy  under 
eighteen,  who  enlisted  in  navy  without  their  consent,  entitled  to  his 
discharge  on  habeas  corpus,  no  court-martial  pending;  In  re  Fair,  100 


251  IN  BE  GRIMLEY.  137  U.  S.  147-157 

Fed.  XS5,  holding  officer  of  United  States  who  does  an  act  within  scope 
of  His  authority  cannot  be  held  to  answer  therefor  under  criminal 
laws  of  different  government;  Reaves  v.  A  ins  worth,  28  App.  D.  C.  165, 
holding-  writ  of  certiorari  from  Supreme  Court  of  District  of  Columbia 
will  not  lie  to  board  of  examination  for  promotion  and  retirement  of 
anay  officers;  McGorray  v.  Murphy,  80  Ohio  St.  417,  17  Ann.  Cas.  444, 
88  N".  E.  882,  holding  member  of  Ohio  National  guard  is  amenable  to 
court-martial. 

°ivll  courts  may  not  exercise  supervisory  or  corrective  power  over 


^T>F>x*oved  in  Ex  parte  Tucker,  212  Fed.  570,  holding  no  ground  exists 
for    -w  x-it  of  habeas  corpus  on  account  of  fact  that  judge-advocate  was 
allowed  to  be  present  at  trial  of  naval  officer;  Ex  parte  Hubbard,  182 
Pea.    SO,  holding  habeas  corpus  will  not  reach  minor  held  on  charge  of 
des«*-tion.  Dillingham  v.  Booker,  163  Fed.  698,  16  Aim.  Oas.  127,  18 
L.  "R*.    A.  (N.  8.)  956,  90  C.  C.  A.  280,  holding  habeas  corpus  will  not 
xe»*eH  minor  being  held  by  military  authorities  under  charge  of  fraudu- 
lent enlistment ;  Reid  v.  United  States,  161  Fed.  470,  holding  discharge 
o*   Person  without  honor  cannot  be  reviewed  by  courts;  Kirkman  v. 
■tf^Claughry,  152  Fed.  259,  holding  where  enlisted  man  is  convicted  of 
two  offenses,  sentences  are  to  run  consecutively. 

Wstinguished  in  Ex  parte  Chung  Kin  Tow,  218  Fed.  186,  holding 
habeas  corpus  will  lie  to  identify  one  held  under  extradition  process. 

Review  of  proceeding  of  courts-martial  by  civil  courts.    Note,  17 
Ann.  Oas.  446. 

Enlistment  changes  statu*;  no  treacn  of  contract  destroys  it  or  Its 
obligations. 

Approved  in  In  re  Morrissey,  137  U.  S.  159,  34  L.  Ed.  645,  11  Sup. 
Ct  57,  infant  cannot  take  advantage  of  minority;  In  re  Dowd,  90  Fed. 
719,  enlistment  of  minor  without  consent  is  voidable  only;  Gould  v. 
Gould,  78  Conn.  246,  2LR.A.  (N.  8.)  531,  61  Atl.  605,  marriage  with 
epileptic  not  void,  though  prohibited. 

Becrult  aged  forty  cannot  take  advantage  of  fact  that  age  limit  of 
enlistment  is  thirty-five. 

Approved  in  In  re  Morrissey,  137  U.  S.  158,  34  L.  Ed.  645,  11  Sup. 
Ct.  57,  refusing  petition  for  discharge  by  one  a  minor  at  time  of  enlist- 
ment; United  States  v.  Reaves,  126  Fed.  129,  130,  132,  60  C.  C.  A.  675, 
holding,  under  act  of  February  23,  1881  (U.  S.  Comp.  Stats.  1901, 
p.  1007),  providing  for  enlistment  in  navy,  enlistment  by  boy  under 
eighteen  is  voidable  only  as  to  father;  Ex  parte  Reaves,  121  Fed.  855, 
holding  under  U.  S.  Comp.  Stats.  1901,  p.  1007,  providing  that  enlist- 
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ment  of  minors  between  fourteen  afid  eighteen  years  of  age  in  the 
navy  without  consent  of  parents  is  void,  son  is  not  guilty  of  desertion 
in  leaving  his  ship  and  returning  home;  In  re  Miller,  114  Fed.  841, 
62  C.  C.  A.  472,  holding  minor  between  sixteen  and  twenty-one  years 
of  age  who  enlisted  in  the  army  is  subject  to  court-martial  for  past 
military  offenses,  although  subject  to  release  from  service  upon  appli- 
cation of  his  parents. 

Distinguished  in  State  v.  Long,  136  La.  8,  11,  L.  R.  A.  1915E,  285,  66 
South.  379,  380,  holding  State  cannot,  by  change  in  law,  charge  contract 
of  enlistment  in  militia. 

Miscellaneous.  Cited  in  Coe  v.  Hill,  201  Mass.  21,  86  N.  E.  960, 
holding  devise  to  daughter  to  take  effect  on  death  of  husband  or  legal 
separation  from  him  was  not  invalid. 

137  U.  8.  167-160,  34  L.  Bd.  644,  11  top.  Ot.  57,  IK  KB  MOEEISSET. 

Provision  requiring  parents'  assent  to  minor's  enlistment  is  for  former's, 
not  latter**,  benefit. 

Approved  in  Ex  parte  Dunakin,  202  Fed.  291,  holding- where  guardian 
failed  to  obtain  discharge  of  minor  after  hearing  of  his  enlistment, 
she  will  be  deemed  to  have  consented;  Doane  v.  Burkman,  190  Fed. 
542,  111  €.  C.  A.  373,  holding  where  minor  enlisted  without  parent's 
consent,  latter  could  obtain  his  discharge;  United  States  v.  Pendleton, 
167  Fed.  692,  holding  habeas  corpus  will  not  reach  minor  being  pun- 
ished for  breach  of  naval  regulation;  In  re  Scott,  144  Fed.  80,  75 
C.  €.  A.  237,  habeas  corpus  denied  father  on  behalf  of  minor  son,  who 
enlisted  in  marine  corps  without  his  consent,  pending  proceedings 
against  son  for  fraudulent  enlistment;  Solomon  v.  Davenport,  87  Fed. 
320,  30  C.  C.  A.  664,  In  re  Perrone,  89  Fed.  150,  and  In  re  Dowd,  90 
Fed.  719,  enlistment  of  minor  without  consent  is  voidable  only. 

Distinguished  in  United  States  v.  Williford,  220  Fed.  292,  and  Ex 
parte  Lewkowitz,  163  Fed.  647,  both  holding  habeas  corpus  will  not 
reach  minor  held  by  military  authorities  for  fraudulent  enlistment; 
Ex  parte  Bakley,  148  Fed.  59,  60,  parents  of  boy  under  eighteen,  who 
enlisted  in  navy  without  their  consent,  entitled  to  his  discharge  on 
habeas  corpus,  no  court-martial  pending;  Acker  v.  Bell,  62  Fla.  110, 
116,  Ann.  Cas.  19130,  1269,  39  L.  R.  A.  (N.  8.)  454,  57  South.  357,  359, 
holding  minor  bound  by  enlistment  in  national  guard  whether  with  or 
without  parent's  consent. 

Right  of  infant  unlawfully  enlisted  to  release  from  detention  of 
military  or  naval  authorities.    Note,  16  Ann.  Cas.  129. 

Right  of  minor  unlawfully  enlisted  to  discharge  upon  habeas  cor- 
pus from  custody  of  court-martial  under  charge  of  desertion  or 
fraudulent  enlistment.    Note,  18  L.  R.  A.  (N.  8.)  957. 
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Enlistment  of  minor  without  parent's  consent.    Note,  89  L.  £.  A* 
(N.  8.)  459. 


Agt  whan  Infant  may  perform  duties,  ctrll  or  military,  is  for  legis- 

^proved  in  Solomon  v.  Davenport,  87  Fed.  320,  30  C.  C.  A.  664, 
*toflor  who  enlists  in  army  without  consent  of  parent  or  guardian  and 
^nfcsequently  deserts  is  a  deserter. 

•Enlistment  Is  contract  changing  status;  therefore,  not  voidable  by 

^PF>r©ved  in  United  States  v.  Reaves,  126  Fed.  130,  132,  60  C.  C.  A. 
"'d;    -holding  person  enlisting  in  naval  service  becomes  seaman   and 
entitlG<±    to  all  benefits  and  liable  to  all  responsibilities  until  end  of 
enliatm^nt  by  discharge  or  cancellation  upon  application  of  parent; 
(Jnite«a    States  ▼.  Reaves,  126  Fed.  129,  60  C.  C.  A.  675,  holding  enlist- 
ment   of  minor  in  military  service  is  good  as  to  minor  and  voidable  at 
insta-xxoe  of  parents;  In  re  Miller,  114  Fed.  842,  52  C.  C.  A.  472,  holding 
tinted   Rev.  Stats.  U.  S.,  §§  1116-1118,  one  between  sixteen  and  twenty- 
0ue  ^dilating  in  army  may  be  released  on  application  of  father,  who 
cattf*ofc    prevent  court-martial  for  previous  offense;  United  States  v. 
"§&y\on,  3  Alaska,  90,  holding  civilian  residing  on  military  reservation 
tift*  exempt  from  road  tax  outside  reservation. 

Contracts  of  infants.    Note,  18  Am.  St.  Rep.  641. 

appeal  and  not  writ  of  error  Is  proper  method  of  reviewing  decision 
on  habeas  corpus. 

Approved  in  Rainbow  v.  Young,  154  Fed.  489,  83  C.  C.  A.  421,  fol- 
lowing rule ;  Fisher  v.  Baker,  203  U.  S.  182,  7  Ann.  Cas.  1018,  51  L.  Ed. 
144,  27  Sup.  Ct.  135,  holding  appeal  on  writ  of  error  is  proper  method  of 
reviewing  decision  of  court  of  Philippine  Islands  in  habeas   corpus 
case. 

137  U.  B.  160-171,  84  L.  Ed.  640,  11  Sup.  Ot  57,  UNITED  STATES  V. 
TRINIDAD  ETC.  COKING  CO. 

United  8tates  may  set  aside  patent  to  coal  lands  fraudulently  taken 
by  corporation  In  agent's  name. 

Approved  in  Diamond  Coal  etc.  Co.  v.  United  States,  233  U.  S.  241, 
58  L.  Ed.  940,  34  Sup.  Ct.  507,  holding  United  States  may  sue  to  cancel 
homestead  entry  covering  mineral  lands;  United  States  v.  Munday, 
222  U.  S.  177, 181,  56  L.  Ed.  152,  154,  32  Sup.  Ct.  53,  and  United  States 
v.  Keitel,  211  U.  S.  391,  393,  58  L.  Ed.  242,  243,  29  Sup.  Ct.  123,  hold- 
ing making  fraudulent  entry  is  made  criminal  offense  by  Rev.  Stats* 
§  2350 ;  United  States  v.  Bell  Tel.  Co.,  167  U.  S.  240,  42  L.  Ed.  154,  17 
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Sup.  Ct.  BIO,  United  States  may  set  aside  patent  for  invention;  Wilson 
Coal  Co.  v.  United  States,  188  Fed.  547, 110  C.  C.  A.  343,  holding  where 
parties  made  entries  intending  to  transfer  same  to  corporation,  same 
is  not  purged  of  fraud  by  reason  of  fact  that  they  refused  to  reconvey ; 
United  States  v.  Doughten,  186  Fed.  230,  upholding  indictment  charging 
conspiracy  to  obtain  coal  lands  in  Alaska  by  means  of  fraudulent  en- 
tries; United  States  v.  Allen,  180  Fed.  860,  holding  where  patentees 
were  officers  of  corporation  purchasing  claims  latter  was  not  bona  fide 
purchaser;  United  States  v.  Portland  Coal  etc.  Co.,  173  Fed.  569,  hold- 
ing persons  cannot  associate  so  as  to  make  joint  entries  on  public  coal 
lands;  United  States  v.  Detroit  Timber  &  Lumber  Co.,  124  Fed.  399, 
holding  fact  that  company  lent  money  to  person  to  enter  and  pay  for 
timber  land,  with  hope  that  company  could  buy  timber  after  entry, 
does  not  invalidate  entry;  Kennedy  v.  Lonabaugh,  19  Wyo.  360,  Ann. 
Cas.  1913E,  133,  117  Pac.  1081,  holding  where  party  was  to  receive 
stock  in  corporation  in  consideration  of  fraudulently  obtaining  coal 
lands,  he  could  not  sue  in  specific  performance. 

Distinguished  in  United  States  v.  Home  Coal  etc.  Co.,  200  Fed.  915, 
917, 119  C.  C.  A.  206,  holding  where  entry  is  made  in  behalf  of  another 
qualified  to  make  entry,  same  is  not  void;  United  States  v.  Hyde,  174 
Fed.  180,  holding  where  patented  land  has  passed  into  hands  of  bona 
fide  purchaser,  United  States  is  not  entitled  to  cancel  patent;  United 
States  v.  Barber  Lumber  Co.,  172  Fed.  962,  holding  one  having  made 
application  for  land  under  Timber  and  Stone  Act  may  contract  to  sell 
his  title. 

Corporation  Is  within  prohibition  of  Berlsed  Statute*,  sections  2347, 
2350,  against  acquisition  of  coal  land. 

Approved  in  Utah  Power  etc.  Co.  v.  United  States,  230  Fed.  337, 
340,  holding  public  lands  of  United  States  in  Utah  not  subject  to  con- 
demnation under  eminent  domain  as  conferred  by  State;  United  States 
v.  Lonabaugh,  158  Fed.  320,  and  United  States  v.  Robbins,  157  Fed. 
1000,  upholding  indictment  against  those  conspiring  to  fraudulently 
obtain  coal  land  for  corporation;  United  States  v.  Kedtel,  157  Fed. 
402,  holding  indictment  for  conspiracy  to  defraud  United  States  is 
defective  where  it  fails  to  allege  that  entrymen  were  not  qualified  to 
make  entry;  Grand  Lodge  A.  O.  U.  W.  v.  Bollman,  22  Tex.  Civ.  Ill, 
53  S.  W.  832,  holding  change  of  allegation  from  charging  defendant 
as  corporation  to  one  charging  it  as  voluntary  association  does  not 
implead  different  defendant;  Opinion  of  The  Justices,  66  N.  H.  630, 
33  Atl.  1077,  arguendo. 

Distinguished  in  Burke  v.  Southern  Pacific  R.  R.  Co.,  234  U.  S.  675, 
58  L.  Ed.  1542,  34  Sup.  Ct.  907,  sustaining  title  of  Southern  Pacific  to 
mineral  lands  covered  by  railroad  land  grant;  Pereles  v.  Weil,  157 
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**i  426,  428,  holding  indictment  for  fraudulently  obtaining  coal  land 
toost  aver  that  defendants  were  employed  by  coal  company. 

United  States  setting  aside  fraudulent  coal  patent  to  corporation  need 
not  refund  payment. 

Approved  in  Causey  v.  United  States,  240  U.  S.  402,  60  L.  Ed.  713. 
36  Sap.  Ct.  367,  holding  an  offer  to  return  land  scrip  certificates  re- 
ceived is  not  necessary  prerequisite  to  suit  to  cancel  patent;  Heckman 
v.  United  States,  224  U.  S.  447,  56  L.  Ed.  833,  32  Sup.  Ct.  424,  holding 
United  States  may  sue  to  cancel  unauthorized  conveyances  by  Indian 
allottees ;  Light  v.  United  States,  220  U.  S.  537,  55  L.  Ed.  574,  31  Sup. 
Ct  485,  holding  Secretary  of  Agriculture  may  require  permit  for  graz- 
ing of  cattle  on  public  domain;  United  States  Midway  Northern  Oil 
Co.,  232  Fed.  634,  holding  trespassers  on  oil  land  of  United  States  not 
entitled  to  value  of  improvements;  State  v.  Hackley,  Hume  &  Joyce, 
124  La.  861,  50  South.  775,  holding  rule  applies  to  State  seeking  to 
cancel  sale  of  land;  United  States  v.  Budd,  144  U.  S.  162,  36  L.  Ed. 
386, 12  Sup.  Ct.'  577,  hardship  of  such  rule  requires  that  proof  be  very 
clear;  Stimson  v.  Clarke,  45  Fed.  763,  arguendo. 

Distinguished  in  United  States  v.  Colorado  Anthracite  Co.,  225  U.  S. 
225,  66  L.  Ed.  1065,  32  Sup.  Ct.  617,  holding  United  States  on  cancel- 
ing entry  made  by  one  as  agent  for  another  must  refund  purchase 
price. 

Location  of  mining  claim.    Note,  7  L.  E.  A.  (N.  S.)  816,  851. 

Miscellaneous.  Cited  in  Durham  v.  Richmond  etc.  R.  R.  Co.,  108 
N.  C.  401,  generally;  St.  John's  Military  Academy  v.  Edwards,  143 
Wis.  555,  189  Am.  St.  Rep.  1123,  128  N.  W.  114,  discussing  tax  ex- 
emption of  educational  institution. 

137  V.  8.  171-202,  34  L.  Ed.  625,  11  Sup.  Ct.  61,  MOBGAITS  LOUISIANA 
ETC.  STEAMSHIP  OO.  v.  TEXAS  ETC.  RY.  CO. 

Railroad  mortgage  stipulation  tnat  trustee  may  take  possession  and 
»U  under  certain  circumstances  does  not  exclude  ordinary  power  to  fore- 
dose  In  equity. 

Approved  in  Farmers f  etc.  Trust  Co.  v.  Chicago  etc.  R.  Co.,  61  Fed. 
546,  following  rule;  Guardian  Trust  Co.  v.  White  Cliffs  Portland 
Cement  ft  C.  Co.,  109  Fed.  530,  531,  holding  provision  in  mortgage  giv- 
^  trustee  right  to  take  possession  on  default  is  not  exclusive  of  right 
to  foreclose;  Las  Vegas  Ry.  &  Power  Co.  v.  Trust  Co.,  15  N.  M.  643, 
HO  Pac.  859,  holding  trustee  need  not  inform  corporation  of  any  de- 
feat under  deed  of  trust;  Guaranty  Trust  etc.  Co.  v.  Green  Cove 
brings  etc.  R.  R.  Co.,  139  U.  S.  142,  85  L.  Ed.  118,  11  Sup.  Ct.  514, 
ad  Toler  v.  East  etc.  Ry.  Co.,  67  Fed.  179,  limitation  of  right  to  fore- 
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close  should  be  strictly  construed;  General  Electric  Co.  v.  La  Grande 
etc.  Electric  Co.,  79  Fed.  25,  bondholders  cannot  foreclose  tilt  trustee 
refuses  or  neglects  to;  Low  v.  Blackford,  87  Fed.  399,  in  foreclosure, 
court  is  not  bound  to  follow  terms  of  mortgage  as  to  sale;  McFadden 
v.  Mays  Landing  etc.  R.  R.  Co.,  47  N.  J.  Eq.  188,  22  Atl.  937,  remedies 
are  cumulative,  and  bondholder  may  foreclose  on  refusal  of  trustee  s& 
to  do. 

Representation    of   bondholders   by    mortgage    trustee.    Note,    16 
L.  R.  A.  (N.  S.)  1007. 

'    Advances  for  operation,  expenses  or  Interest  does  not  give  lien  prior 
to  mortgage. 

Approved  in  Gregg  v.  Metropolitan  Trust  Co.,  197  U.  S.  188,  49 
L.  Ed.  719,  25  Sup.  Ct.  415,  claim  for  ties  for  preservation  of  railroad 
furnished  within  six  months  of  receiver's  appointment  not  preferred  to 
prior  mortgage  in  absence  of  special  circumstances;  Martin  Metal  Mfg. 
Co.  v.  United  States  ft  Mexican  Trust  Co.,  225  Fed.  964,  holding  ex- 
pectation on  part  of  one  selling  supplies  to  railroad  that  he  will  be 
paid  out  of  income  will  not  give  claim  priority;  Chicago  etc.  R.  Co.  v. 
United  States  ft  Mexican  Trust  Co.,  25  Fed.  945,  holding  traffic  bal- 
ances of  connecting  carriers  are  not  entitled  to  preference;  Title  Ins. 
etc..  Co.  v.  Home  Telephone  Co.,  200  Fed.  267,  holding  president's  claim 
for  services  is  not  entitled  to  priority  over  mortgage  bondholders; 
Gay  v.  Hudson  River  Electric  Power  Co.,  182  Fed.  910,  holding  surety 
paying  on  supersedeas  bond  of  corporation  is  not  entitled  to  priority 
over  bondholders;  Whelan  v.  Enterprise  Transp.  Co.,  175  Fed.  213, 
holding  in  settlement  of  insolvent  transportation  company,  claims  of 
connecting  carriers  for  traffic  balances  are  not  entitled  to  priority; 
Bowling  Green  Trust  Co.  v.  Virginia  Passenger  etc.  Co.,  164  Fed.  758, 
holding  bondholders  may  intervene  where  trustee  fails  to  contest  valid- 
ity of  prior  mortgage;  Hardaway  v.  National  Surety  Co.,  150  Fed.  471, 
80  C.  C.  A.  283,  lender  of  money  to  complete  government  contract  can- 
not recover  deficit  on  contractor's  bond  given  to  secure  laborers  and 
extended  corporation  on  faith  of  payment  from  current  earnings,  not 
materialmen;  Fordyce  v.  Omaha  etc.  R.  R.,  145  Fed.  559,  credits  not 
preferred  to  mortgage  covering  all  property  including  net  earnings; 
Westinghouse  Air-Brake  Co.  v.  Kansas  City  So.  R.  Co.,  137  Fed.  40,  71 
C.  C.  A.  1,  one  who  assists  in  diverting  income  to  payment  of  interest, 
to  keep  bondholders  from  taking  property,  not  preferred  to  mortgage; 
J.  P.  Browder  ft  Co.  v.  Hill,  136  Fed.  823,  69  C.  C.  A.  499,  one  ad- 
vancing goods  to  pay  wages  of  corporation's  employees  not  subrogated  to 
their  lien  on  corporate  property;  Fidelity  Insurance  etc.  Co.  v.  Norfolk 
etc.  R.  Co.,  114  Fed.  393,  holding  judgment  for  tort  against  company 
committed  before  appointment  of  receiver  is  not  entitled  to  priority  over 
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mortgagee  from  earnings  to  receivership;  Contracting  etc.  Co.  v.  Con- 
tinental Trust  Co.,  108  Fed.  4,  17  C.  C.  A.  143,  holding  lender  of  money 
to  pay  interest  on  mortgage  to  prevent  foreclosure  is  not  preferred  to 
mortgagee;  Illinois  Trust  etc.  Bank  v.  Doud,  105  Fed.  133,  149,  52 
Li.   A  481,  44  C.  C.  A.  389,  holding  claim  of  creditor  for  money 
loaned    to  pay  interest  upon  prior  mortgage  debt  is  inferior  to  prior 
mortgage;  New  York  Security  etc.  Co.  v.  Louisville  etc.  B.  Co.,  102 
Fed.  391,  392,  393,  holding  where  complainant  assented  to  payment  of 
operating  expenses  by  receiver  of  insolvent  railroad,  it  cannot  require 
the  expenses  to  be  apportioned  among  the  various  mortgagees  when  its 
own  mortgage  would  thereby  obtain  a  preference;  Maryland  Steel  Co. 
v.  Gettysburg  etc.  R.  Co.,  99  Fed.  153,  holding  debt  for  rebuilding 
power-liouse  destroyed  by  fire  does  not  constitute  preferred  claim  over 
pnor  mortgage  on  all  property;  International  Trust  Co.  v.  United  Coal 
Co.,  2T    Colo.  254,  60  Pac.  624,  holding  receiver  appointed  for  ordinary 
insolvent  private  business  corporation  has  no  authority  to  incur  in- 
debtedness for  carrying  on  business  and  giving  preference  over  prior 
lienholders;  Quincy  etc.  R.  R.  Co.  v.  Humphreys,  145  U.  S.  103,  36 
L.  M^  689,  12  Sup.  Ct.  794,  equity  does  not  give  preference  to  interest, 
taxes,   repairs  and  rental  out  of  proceeds  of  sale;  Farmers'  etc.  Trust 
Co.  v.  Gxeen  Bay  etc.  Ry.  Co.,  45  Fed.  665,  claim  for  death  of  person  is 
not  entitled  to  priority;  Finance  Co.  v.  Charleston  etc.  R.  Co.,  62  Fed. 
208,  lo  C.  C.  A.  323,  equity  may  order  payment  of  preferential  debts 
uP°ix  appointment  of  receiver;  Central  Trust  Co.  v.  Charlotte  etc.  R. 
Co.,  65  pe(j#  269,  judgment  for  tort  has  priority  over  mortgage  under 
astute  in  force  when  mortgage  given;  St.  Louis  Trust  Co.  v.  Riley,  70 
Ye^  36,  37,  30  L.'  R.  A.  459,  16  C.  C.  A.  610,  claim  for  personal  injuries 
ttot  entitled  to  priority  over  mortgage;  Whiteley  v.  Central  Trust  Co., 
76  Fed.  77,  34  L.  R*  A.  305,  22  C.  C.  A.  67,  surety  on  supersedeas  bond 
is  not  entitled  to  priority  over  mortgage ;  Atlantic  Trust  Co.  v.  Wood- 
bridge  etc.  Ir.  Co.,  79  Fed.  40,  priority  of  labor  and  supply  claims  is 
applicable  to  irrigation  company;  Lackawanna  etc.  Coal  Co.  v.  Farmers' 
etc.  Trust  Co.,  79  Fed.  210,  24  C.  C.  A.  487,  works  of  reconstruction 
are  not  entitled  to  preference ;  Southern  Development  Co.  v.  Farmers ' 
etc.  Trust  Co.,  79  Fed.  215,  24  C.  C.  A.  497,  money  for  floating  debt, 
coupons  and  necessary  rails  not  entitled  to  preference;  United  States 
Trust  Co.  v.  Western  Contract  Co.,  81  Fed.  464,  26  C.  C.  A.  472,  following 
mle;  Terre  Haute  etc.  R.  Co.  v.  Harrison,  88  Fed.  924,  32  C.  C.  A.  130, 
money  advanced   for  betterments  not   entitled   to   preference;   Inter- 
national Trust  Co.  v.  Townsend  etc.  Contr.  Co.,  95  Fed.  863,  864,  37 
C.  C.  A  396,  preference  for  operating  expenses  extends  to  income  only ; 
Drennen  ▼.  Mercantile  etc.  Deposit  Co.,  115  Ala.  606,  67  Am.  St.  Rep.  77, 
39  L.  &  A.  625,  23  South.  166,  preference  for  wages  applied  to  mining 
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and  coke  company;  Farmers'  etc.  Trust  Co.  v.  Bankers'  etc.  Tel.  Co., 
148  N.  Y.  324,  51  Am,  St.  Rep.  693,  81  L.  R.  A.  406,  42  N.  E.  709, 
money  loaned  to  embarrassed  corporation,  however  used,  not  entitled 
to  preference;  dissenting  opinion  in  Illinois  Trust  etc.  Bank  v.  Doud, 
105  Fed.  153,  52  L.  R.  A.  481,  44  C.  C.  A.  389,  majority  holding  court 
may  prefer  unpaid  current  expenses  of  operation  to  bondholders  secured 
by  prior  mortgage. 

Distinguished  in  Farmers 9  etc.  Trust  Co.  v.  Grape  Creek  Coal  Co., 
50  Fed.  482,  16  L.  R.  A.  604,  such  priority  of  mortgage  does  not  extend 
to  private  corporation;  The  Allianca,  65  Fed.  247,  248,  claims  for  in- 
surance and  for  operating  ships  are  not  analogous  to  supply  claims 
prior  to  railroad  mortgage. 

What  claims  take  precedence  over  mortgages  of  railway  and  like 
property.    Note,  54  Am.  St.  Rep.  414. 

Priority  of  claims   against  property  in  receiver's  hand  over  re- 
corded liens.    Note,  2  L.  R.  A.  (N.  S.)  1029. 

Cross-bill  may  claim  affirmative  relief  on  rights  different  from  those 
allowed  in  original. 

Approved  in  Electric  Boat  Co.  v.  Lake  Torpedo  Boat  Co.,  215  Fed. 
380,  holding  in  suit  for  infringement  of  patent,  defendant  may  cross- 
complain  for  infringement  of  another  patent;  Christmas  Gold  Min.  Co. 
v.  Milliken,  200  Fed.  317,  holding  cross-bill  filed  along  with  answer 
may  be  filed  without  leave  of  court ;  Newton  v.  Gage,  155  Fed.  604,  607, 
609,  holding  new  parties  cannot  be  brought  in  by  cross-bill;  Huff  v. 
Bidwell,  151  Fed.  566,  81  C.  C.  A.  43,  holding  filing  of  cross-bill  is 
within  discretion  of  court;  In  re  Whitener,  105  Fed.  186,  4  C.  C.  A. 
434,  holding,  under  Bankruptcy  Act  of  1898,  court  has  jurisdiction  to 
restrain  proceedings  in  State  court  to  recover  possession  of  property 
in  possession  of  trustee  and  to  entertain  petition  of  intervention  by 
claimant  in  the  bankruptcy  proceedings;  Forbes  v.  Thorpe,  209  Mass. 
583,  95  N.  E.  960,  holding  defendant  cannot  bring  in  new  parties  by 
cross-bill;  Gregory  v.  Pike,  67  Fed.  845,  846,  15  C.  C.  A.  33,  as  to  cross- 
bill and  intervention;  Morgan  Envelope  Co.  v.  Walton,  82  Fed.  470, 
where  defendants  asked  same  relief  against  complainants  as  latter 
asked  against  them. 

Circuit  Court's  jurisdiction  on  cross-bill  does  not  depend  on  citizenship 
where  subject  of  litigation  is  In  court's  possession  under  original  bill. 

Approved  in  G.  &  C.  Merriam  Co.  v.  Saalfield,  241  U.  S.  31,  60  L.  Ed. 
873,  note  holding  appeal  lies  to  Federal  Supreme  Court  from  order  of 
District  Court  quashing  service  of  process ;  Hull  v.  Burr,  234  U.  S.  721, 
58  L.  Ed.  1562,  34  Sup.  Ct.  892,  holding  injunction  will  not  issue  from 
Federal  court  to  restrain  trustee  in  bankruptcy  from  suing  in  State 
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courts  ;  Wabash  R.  R.  Co.  v.  Adelbert  College,  208  U.  S.  55,  52  L.  Ed. 
386,    28  Sup.  Ct.  182,  holding  jurisdiction  of  Federal  court  of  res  in 
suit   to  foreclose  mortgage  entitled  it  to  prevent  State  court  from  sell- 
ing   property  to  satisfy  equipment  lien;  United  States  v.  Mackey,  214 
Fed.    154,  retaining  jurisdiction  under  cross-bill  even  though  there  was 
no  diversity  of  citizenship;  City  of  New  Orleans  v.  Howard,  160  Fed. 
398,    87  C.  C.  A.  345,  holding  where  Circuit  Court  has  jurisdiction  of 
partition  suit,  citizenship  of  parties  will  have  no  effect  on  same ;  Miller 
*  Luac  v.  Rickley,  146  Fed.  584,  cross-bills  between  defendants  in  suit 
to  determine  appropriators'  rights  to  waters  of  stream  within  Federal 
juris cliction,  regardless  of  citizenship;  Ames  Realty  Co.  v.  Big  Indian 
*&**-     Co.,  146  Fed.  169,  181,  in  suit  against  several  appropriators  of 
watex*    from  same  stream,  court  may  entertain  cross-bills  against  com- 
plaixi^xit  or  codefendants,  regardless  of  citizenship;  Craig  v.  Dorr,  145 
Fed.     321,  76  C.  C.  A.  559,  bill  to  set  aside  deeds  against  grantor  and 
S^^tees,  after  decree  for  complainant,  cross-bill  of  grantees  for  pur- 
chase    xetained  regardless  of  citizenship;  Peacock  etc.  Co.  v.  T haggard, 
128     S^ed.  1008,  holding  where  rights  of  defendants  in  foreclosure  re- 
quix-^      affirmative  relief  they  may  file  cross-bills;   Meyers  v.  Luzerne 
Coan^ty^  124  Fed.  437,  holding  Federal  court  has  jurisdiction  to  deter- 
mine   x-ights  to  proceeds  of  judgment  paid  into  court  as  between  differ- 
ent    oloimants  irrespective  of  citizenship;  Lilienthal  v.  McCormick,  117 
red.     9$,  54  C.  C.  A.  475,  holding  when  Federal  court  has  jurisdiction 
to  eri-f  «>rce  iien  on  property  by  reason  of  diversity  of  citizenship,  it 
m*y     determine  rights  of  defendants  or  interveners  who  assert  liens  on 
Prop>ox-ty  by  cross-bills;  Davis  v.  Martin,  113  Fed.  9,  51  C.  C.  A.  27, 
«0lOang  Circuit  Court  in  foreclosure  which  has  seized  property  for  pur- 
P°ft^    *>:f  sale  has  jurisdiction  of  suit  by  third  party  claiming  ownership 


0  ^^VSoin  sale;  Turner  v.  Southern  Home  Building  etc.  Assn.,  101  Fed. 
*  ^1  C.  C.  A.  379,  holding  in  suit  by  building  and  loan  association 
f*  lxx5st  borrowing  stockholdei  to  foreclose  mortgage,  where  no  account- 
m^  **x-  cancellation  of  stock  is  asked  the  same  can  only  be  decreed  on 
J*°*^l*ill;  In  re  Tyler,  149  U.  S.  181,  S7  L.  Ed.  694,  13  Sup.  Ct.  789, 
TPr  **  v.  Letcher,  JL56  U.  S.  49,  39  L.  Ed.  842,  15  Sup.  Ct.  267,  Carey 
x'  ^«*Oston  etc.  Ry.  Co.,  161  U.  S.  133,  40  L.  Ed.  645,  16  Sup.  Ct.  543, 

S^^  v.  Houston  etc.  Ry.,  52  Fed.  674,  Compton  v.  Jesup,  68  Fed.  281, 
^fT»    ^5  C.  C.  A.  397,  Mercantile  Trust  Co.  v.  Atlantic  etc.  R.  Co.,  70 

*e^~     523,  525,  Park  v.  New  York  etc.  R.  Co.,  70  Fed.  642,  Fish  v. 

°S^**lrargh  etc.  R.  Co.,  79  Fed.  132,  and  Toledo  etc.  R.  Co.  v.  Continental 
Trx*st    Co^  95  Fed   504>  36  c   c   A   155.  Central  Trugt  Co   y   Carter 

*e<J.  233,  24  C.  C.  A.  73,  where  property  is  in  its  actual  possession, 
*°/**t  may  decide  conflicting  claims  to  its  ultimate  possession;  Ray  v. 
*B°*fce  etc.  Invest.  Co.,  106  Ga.  497,  32  S.  E.  606,  one  bringing  suit  out 
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of  his  county  must  submit  to  counterclaim  there;  Baltimore  etc.  Loan 
Assn.  v.  Alderson,  90  Fed.  147,  32  C.  C.  A.  542,  arguendo. 

Distinguished  in  Baltimore  etc.  Loan  Assn.  v.  Alderson,  90  Fed.  146, 
32  C.  C.  A.  542,  where  property  was  without  district  of  court. 

Miscellaneous.  Cited  in  Bennett  t.  Chandler,  199  111.  109,  64  N.  E. 
1056,  holding  agent  of  mortgagee  who  paid  interest  coupons  on  failure 
of  mortgagor,  without  knowledge  of  either  party,  is  not  subrogated  to 
right  of  mortgagee ;  Burlew  v.  Smith,  68  W.  Va.  461,  69  S.  E.  910,  hold- 
ing in  suit  to  enforce  vendor's  lien,  all  subsequent  purchasers  from 
vendee  are  necessary  parties;  Compton  v.  Jesup,  68  Fed.  279, 15  C.  C.  A. 
397,  every  court  may  prevent  its  own  process  from  working  injustice. 

137  U.  B.  202-224,  34  L.  Ed.  691,  11   Sup.  Ot.  80,   JONBS  y.  UNITED 
STATES. 

Criminal  jurisdiction  of  Federal  Courts  is  wholly  statutory. 
Approved  in  Manchester  v.  Massachusetts,  139  U.  S.  263,  35  L.  Ed. 
166,  11  Sup.  Ct.  564,  following  rule ;  Kentucky  v.  Powers,  201  U.  S.  24, 
50  L.  Ed.  644,  26  Sup.  Ct.  387,  criminal  case  can  be  removed  from  State 
to  Federal  court  only  when  authorized  by  statute;  Kaufman  v.  United 
States,  212  Fed.  616,  Ann.  Oas,  19160,  466,  129  C.  C.  A.  149,  upholding 
conviction/  of  president  of  bankruptcy  corporation  for  concealing 
assets;  Jones  v.  United  States,  162  Fed.  419,  89  C.  C.  A.  303,  holding 
criminal  cases  in  Federal  courts  are  governed  by  Federal  statutes  and 
decisions;  United  States  v.  Dietrich,  126  Fed.  663,  holding  in  Rev. 
Stats.,  §  1038,  providing  that  any  District  Court  may  remit  any  indict- 
ment to  next  session  of  Circuit  Court,  word  "session"  means  sitting 
and  not  term;  Barclay  v.  United  States,  11  Okl.  509,  69  Pac.  800,  not 
criminal  to  steal  property  in  State  or  territory  and  bring  it  into  place 
in  exclusive  Federal  jurisdiction. 

Adoption  of  common  law  in  relation  to  crime.    Note,  Ann.  Cas. 
1913E,  1252. 

Crimes  not  committed  within  a  State  may  be  tried  where  Congress 
directs. 

Approved  in  Cook  v.  United  States,  138  U.  S.  181,  34  L.  Ed.  913,  11 
Sup.  Ct.  274,  place  of  trial  may  be  directed  after  offense  is  committed; 
Billingsley  v.  United  States,  178  Fed.  657,  101  C.  C.  A.  465,  holding 
crime  committed  in  territory  of  Oklahoma  is  triable  in  new  district  as 
established  after  admission  of  State;  Higgins  v.  Brown,  20  Okl.  4U7f 
1  Okl.  Cr.  82,  94  Pac.  723,  holding  district  court  of  Oklahoma  has  juris- 
diction of  crime  committed  in  northern  district  of  Indian  Territory. 

Crime  on  high  seas  or  elsewhere  beyond  States  is  triable  where  offender 
found  or  first  brought. 
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Approved  in  Cook  v.  United  States,  138  U.  S.  182,  34  L.  Ed.  913,  11 
Sap.  Ct.  275,  holding  place  of  trial  may  be  directed  after  offense  is 
committed;  United  States  v.  Newth,  149  Fed.  303,  District  Court  does 
not  lose  jurisdiction  to  try  defendant  arrested  therein  for  crime  on 
high  seas  because  first  arrested  in  Alaska,  whose  courts  had  no  juris- 
diction; Mahaffey  v.  Territory,  11  Okl.  225,  226,  66  Pac.  346,  provision 
of  sixth  amendment  that  accused  shall  be  tried  in  district,  previously 
ascertained,  where  crime  was  committed,  not  applicable  to  judicial  dis- 
tricts in  territories. 

New  territory  may  be  acquired  by  discovery  or  occupation  as  well  as 
conquest. 

Approved  in  Downes  v.  Bidwell,  182  U.  S.  306,  45  L.  Ed.  1114,  21 
Sup.  Ct.  794,  holding  Porto  Rico  by  treaty  became  territory  appur- 
tenant to  United  States,  but  not  a  part  of  it;  Shively  v.  Bowlby,  152 
U.  S.  50,  38  L.  Ed.  350,  14  Sup.  Ct.  567,  title  to  Oregon  acquired  by 
discovery  and  settlement  was  absolute. 

Who  Is  sovereign  of  territory  Is  question  for  political  not  judicial 
department. 

Approved  in  Pearcy  v.  Stranahan,  205  U.  S.  263,  51  L.  Ed.  794,  27 
Sup.  Ct.  545,  holding  Isle  of  Pines  under  jurisdiction  of  Republic  of 
Cuba;  United  States  v.  Holt,  168  Fed.  145,  holding  boundaries  of  mili- 
tary fort  are  not  subject  of  judicial  scrutiny;  Brickhouse  v.  Brooks, 
165  Fed.  546,  holding  State  Constitution  acquiesced  in  and  enforced  by 
various  departments  cannot  be  attacked  in  Federal  courts;  American 
Banana  Co.  v.  United  Fruit  Co.,  160  Fed.  187,  holding  letter  written 
by  Secretary  of  State  regarding  jurisdiction  over  land  in  Costa  Rico  is 
admissible  as  showing  position  of  United  States;  Tartar  Chemical  Co. 
v.  United  States,  116  Fed.  730,  holding  question  whether  Algeria  is 
part  of  France,  within  scope  of  President's  proclamation  putting  in 
force  certain  commercial  agreement,  must  be  determined  by  law  of 
France;  Rodriguez  v.  Hernandez,  35  Tex  Civ.  80,  79  S.  W.  344,  that 
State  asserts  authority  to  river,  conclusive  on  courts;  In  re  Cooper, 
143  U.  S.  503,  36  L.  Ed.  242,  12  Sup.  Ct.  460,  pending  negotiations  by 
political  department,  courts  will  not  pass  upon  territorial  jurisdiction 
of  Behring  Sea;  The  James  G.  Swan,  50  Fed.  Ill,  courts  are  bound  by 
political  department  assuming  jurisdiction  over  three-mile  limit  of 
Alaska  waters;  dissenting  opinion  in  In  re  Gunn,  50  Kan.  231,  232, 
10  L.  R.  A.  542,  32  Pac.  954,  majority  holding  courts  may  inquire  into 
transactions  in  legislature. 

Courts  must  Judicially  notice  territory  of  their  sovereign  and  its 
recognition  of  foreign  sovereignties. 
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Approved  in  Wilson  v.  Shaw,  204  U.  S.  32,  51  L.  Ed.  356,  27  Sup.  Ct. 
233,  upholding  title  of* United  States  to  Panama  Canal  zone;  Leonard 
v.  Lennox,  181  Fed.  764,  104  C.  C.  A.  296,  holding  courts  will  judicially 
notice  regulations  of  Land  Department;  Portland  Gold  Min.  Co.  v. 
Duke,  164  Fed.  184,  90  C.  C.  A.  16,  holding  courts  will  judicially 
notice  fact  that  statute  of  March  28,  1901,  of  Colorado,  abrogating 
fellow-servant  rule,  never  became  law;  New  York  Indians  v.  United 
States,  170  U.  S.  32,  42  L.  Ed.  938,  18  Sup.  Ct.  540,  courts  notice  public 
documents  as  to  status  of  Indian  reservation;  The  James  G.  Swan,  50 
Fed.  Ill,  and  United  States  v.  Flournoy  etc.  Real  Estate  Co.,  71  Fed. 
578,  averments  contradicting  matters  within  judicial  knowledge  are 
unavailing;  Central  Trust  Co.  v.  Ashville  Land  Co.,  72  Fed.  366,  18 
C.  C.  A.  590,  courts  notice  judicial  districts  from  public  records;  Apis 
v.  United  States,  88  Fed.  933,  courts  notice  order  creating  Indian  reser- 
vation. 

Judicial  notices  of  localities  and  boundaries.    Note,  82  Am,  St. 
Rep.  440. 

Judicial  notice  of  geographical  facts.    Note,  12  Aim.  Oas.  928. 

Courts  may  inform  themselves  from  trustworthy  sources,   on  facts 
Judicially  noticed. 

Approved  in  Moore  v.  McGuire,  205  U.  S.  220,  51  L.  Ed.  777,  27 
Sup.  Ct.  483,  holding  channel  of  Mississippi  River  ran  to  east  of  Island 
No.  76;  Portland  Gold  Min.  Co.  v.  Duke,  191  Fed.  696,  113  C.  C.  A. 
316,  holding  whether  purported  statute  became  law  is  matter  for  judi- 
cial determination ;  Sprinkle  v.  United  States,  141  Fed.  820,  73  C.  C.  A. 
285,  courts  notice  instructions,  rules  and  regulations  of  Commissioner 
of  Internal  Revenue;  In  re  Taylor,  118  Fed.  197,  holding  in  habeas 
corpus  proceedings  for  discharge  of  prisoner  held  for  extradition  court 
may  determine  for  itself  political  status  of  country  where  offense  is 
laid;  Smith  v.  City  of  Shakopee,  103  Fed.  241,  44  C.  C.  A.  1,  holding 
Court  of  Admiralty  will  take  judicial  notice  of  regulation  of  lighthouse 
board  prescribing  number  and  kinds  of  lights  to  be  placed  on  draw- 
bridges; State  v.  Bowman,  89  Ark.  433,  116  S.  W.  897,  holding  crime 
committed  on  " Choctaw  Strip"  was  within  jurisdiction  of  Arkansas; 
Prather  v.  United  States,  9  App.  D.  C.  93,  holding  courts  will  judicially 
notice  regulation  requiring  stamps  on  oleomargarine;  Grand  Trunk  etc. 
Ry.  Co.  v.  City  of  South  Bend,  174  Ind.  220,  89  N.  E.  891,  holding 
allegation  of  complaint  stating  width  of  street  included  sidewalks;  In 
re  McConaughy,  106  Minn.  414,  415,  119  N.  W.  416,  417,  holding  courts 
must  determine  whether  constitutional  amendment  has  been  legally 
submitted  to  people;  State  v.  Erickson,  39  Mont.  282,  283,  102  Pac. 
337,  holding  courts  will  not  consider  fact  that  amendments  to  enrolled 
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bill  were  never  adopted;  O'Neill  v.  Central  Leather  Co.,  87  N.  J.  L. 
553,  94  Atl.  789,  holding  President's  message  to  Congress  may  prove 
fact  of  revolution  of  1913  to  1914  in  Mexico ;  Matter  of  Viemeister,  179 
ft  Y.  240,  103  Am.  St.  Rep.  859,  70  L.  E,  A.  796,  72  N.  E.  99,  courts 
notice  common  belief  that  vaccination  prevents  smallpox;  Milwaukee 
County  v.  Iseuring,  109  Wis.  26,  85  N.  W.  137,  138,  holding  journals  of 
both  houses  of  legislature  may  be  referred  to  by  the  courts  as  to  steps 
taken  in  passage  of  bills;  Heath  v.  Wallace,  138  U.  S.  584,  34  L.  Ed. 
1068,  11  Sup.  Ct.  384,  courts  notice  official  statements  of  Interior  De- 
partment as  to  swamp-lands;  In  re  Duncan,  139  U.  S.  457,  35  L.  Ed. 
22Sf  11   Sup.  Ct.'  576,  of  matters  which  courts  will  not  notice  till  their 
attention  is  called  to  them;  Jenkins  v.  Collard,  145  U.  S.  561,  36  L.  Ed. 
«17,  12   6up.  Ct.  873,  President's  proclamation  of  amnesty  at  close  of 
Civil  War  has  force  of  statute,  which  courts  notice;  Nix  v.  Hedden,  149 
U.  S.  307,  87  L.  Ed.  746,  13  Sup.  Ct.  882,  courts  notice  ordinary  meaning 
of  all    -words,  for  which  dictionaries  are  admissible;  Caha  v.  United 
States,  152  U.  S.  222,  38  L.  Ed.  419,  14  Sup.  Ct.  517,  courts  notice  rules 
and  x-egiilations  of  Land  Department;  Lyons  v.  Woods,  153  U.  S.  664, 
38  I*.  Ed.  859,  14  Sup.  Ct.  965,  whether  act  has  regularly  become  a  law 
w  question  for  court,  not  .fury;  Mills  v.  Green,  159  U.  S.  658,  40  L.  Ed. 
295,    16    Sup.  Ct.  135,  court  takes  notice  of  day  of    election  and  of 
assem"bling  0f  constitutional    convention;    The  Paquete  Habana,  175 
U.  S.    696,  44  L.  Ed.  327,  20  Sup.  Ct.  298,  courts  notice  coast  fishing 
boats    -were  exempt  from  capture  in  Mexican  war;  United  States  v. 
Ftoux-noy  etc.  Real  Estate  Co.,  71  Fed.  578,  Wilkins  v.  United  States, 
96  F<«*«I.  841,  37  C.  C.  A.  588,  regulations  of  departments  have  force 
ot  la.w   an(j  are  recognized ;  Jamieson  v.  Indiana  Natural  Gas  &  Oil  Co., 
128  Iud.  574,  12  L.  B.  A.  658,  28  N.  E.  82,  courts  notice  qualities  of 
natural  gas,  and  averments  contradicting  same  are  unavailing;  Racer 
v-  Sta.te,  131  Ind.  402,  31  N.  E.  84,  averments  contradicting  matters 
Judicial  knowledge  are  unavailing;  dissenting  opinion  in  Tucker  v. 
Alsamixoff,  183  u.  S.  467,  46  L.  Ed.  282,  23  Sup.  Ct.  212,  majority  hold- 
in&  treaty  intended  for  mutual  protection  must  be  construed  in  spirit 
**oe:rrima  fides;  dissenting  opinion  in  State  v.  Joseph,  175  Ala.  609, 
Anxi-  Cas.  1914D,  248,  57  South.  952,  majority  holding  Governor  cannot 
^J^T**  ^^  t°  House  when  it  is  not  in  session. 

Uxstinguished  in  People  v.  Michigan  Cent.  R.  Co.,  145  Mich.  155,  108 
*•  _**"•  777,  holding  courts  will  not  judicially  notice  reports  of  corpo- 
ra lotx  regarding  taxation. 

A«  to  International  affairs,  courts  may  inform  themselves  from  State 
depart**,* 

approved  in  Underhill  v.  Hernandez,  168  U.  S.  253,  42  L.  Ed.  468, 
18  Sup.  Ct.  85,  civil  war  in  Venezuela  and  attitude  of  United  States 
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thereto;  Lumley  v.  Wabash  Ry.  Co.,  71  Fed.  26,  courts  notice  treaties 
and  that  Canadian  citizens  are  aliens  for  purpose  of  jurisdiction. 

Act  of  1866  for  acquisition  of  Guano  Island  is  valid. 
Approved  in  Downes  v.  Bidwell,  182  U.  S.  307,  45  L.  Ed.  1115,  21 
Sup.  Ct.  796,  holding  Porto  Rico  after  cession  continued  to  be  foreign 
to  United  States  in  domestic  sense,  but  was  merely  appurtenant  thereto 
as  a  possession;  Duncan  v.  Navassa  Phosphate  Co.,  137  U.  S.  651,  663, 
34  L.  Ed.  827,  828,  11  Sup.  Ct.  242,  243,  right  to  remove  guano  from 
such  island  does  not  create  estate  subject  to  dower. 

Title  to  islands.    Note,  58  L.  R.  A.  673. 

Miscellaneous.  Cited  in  Warder  v.  Cotton,  207  U.  S.  582,  52  L.  Ed. 
350,  28  Sup.  Ct.  259,  dismissing  for  want  of  jurisdiction;  Forsyth  v. 
Hammond,  71  Fed.  449,  18  C.  C.  A.  175,  generally. 

137  U.  8.  225-234,  84  L.  Ed.  645,  11  Sup.  Ot.  41,  TALK  v.  BOBEBT80K. 

By  act  of  1883,  wrapping  leaf  tobacco  in  bale  of  leaf  is  not  dutiable 
as  leaf  if  separable. 

Approved  in  United  States  v.  Citroen,  223  U.  S.  415,  56  L.  Ed.  488, 
32  Sup.  Ct.  259,  holding  loose  drilled  pearls,  unset  and  unstrung,  are 
taxable  as  pearls  in  their  natural  state;  Rothschild  v.  United  States, 
179  U.  S.  467,  45  L.  Ed.  279,  21  Sup.  Ct.  199,  holding  leaf  tobacco  suit- 
able for  cigar  wrappers  is  dutiable  under  paragraph  213  of  Tariff  Act 
of  July  24,  1897;  White  v.  United  States,  65  Fed.  790,  jute  and  flax 
paddings  are  not  dutiable  as  burlaps. 

Distinguished  in  United  States  v.  Schoverling,  146  U.  S.  81,  36 
L.  Ed.  895,  13  Sup.  Ct.  26,  gunstocks  are  not  dutiable  as  guns;  In  re 
Blumlein,  49  Fed.  233,  where  the  grades  of  tobacco  were  not  distin- 
guishable; Soby  v.  Hubbard,  49  Fed.  266,  but  one  rate  is  payable  upon 
a  unit  of  quantity,  where  same  is  honestly  packed;  United  States  v. 
Rothschild,  87  Fed.  799,  under  act  of  1897,  percentage  system  is  aban- 
doned, and  all  wrapper  tobacco  wherever  found  pays  higher  duty. 

By  act  of  1883,  unit  for  tobacco  duty  is  not  the  bale,  but  the  separable 
portion. 

Distinguished  in  Soby  v.  Hubbard,  49  Fed.  236,  237,  the  unit  is  the 
separated  quantity  of  uniform  grade;  In  re  Blumlein,  55  Fed.  386, 
387,  5  C.  C.  A.  142,  bale  as  packed  at  plantation  is  unit,  if  not  contain- 
ing separable  quantity  of  superior  tobacco ;  United  States  v.  Rosenwald, 
67  Fed.  326,  14  C.  C.  A.  399,  the  percentage  test  is  the  commercial  bale. 

137  U.  S.  234-239,  34  L.  Ed.  655,  11  Sup.  Ct.  52,  FOURTH  NAT.  BANK  ▼. 
AMERICAN  MILLS  CO. 

Right  of  insolvent  corporation  to  prefer  creditors.    Note,  15  Ann. 
Cas.  1225. 
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137  17.  8.  239-245,  34  L.  Ed.  664,  11  Sup.  Ot.  90,  FRENCH  ▼.  CARTER. 

French  patent  for  stone  vault  roof  held  not  Invention  in  view  of  state 
of  an. 

Approved  in  Bassett  v.  Erickson  Const.  Co.,  213  Fed.  813,  130 
C.  C.  A.  468,  holding  pointed  book  relating  to  subject  matter  of  patent 
and  shown  to  have  been  in  patentee's  hands  previous  to  issuance  will 
defeat  patent;  Aiken  v.  Riter  &  Conley  Mfg.  Co.,  205  Fed.  534,  uphold- 
ing Aiken  patent  for  roof  structure  for  large  buildings;  C.  E.  Tayntor 
Granite  Co.  v.  Goetchius,  171  Fed.  Ill,  refusing  to  uphold  Tayntor  pat- 
ent, for  roof  for  mausoleums;  E.  L.  Watrous  Mfg.  Co.  v.  American 
Hardware  Mfg.  Co.,  161  Fed.  364,  refusing  to  decree  infringement  of 
Bailey  patent  for  door-check;  Hickory  Wheel  Co.  v.  Frazier,  100  Fed. 
102,  40  C.  C.  A.  296,  holding  Elliott  patent  No.  494,113,  for  improve- 
ments in  sulkies,  is  void  for  want  of  patentable  novelty;  Bonnell  v. 
Stoll,  61  Fed.  768,  10  C.  C.  A.  48  (affirming  57  Fed.  397),  applying  rule 
to  bedspring  patent ;  Simonds  Mfg.  Co.  v.  Atkins,  63  Fed.  587,  change 
in  size  of  saw  is  not  invention. 

Invalidation    of   patent   by   prior   invention   once   publicly  used, 
though  since  disused.    Note,  20  E.  R.  0.  526. 

Scientific  books  and  treaties  as  evidence.    Note,  40  L.  R.  A.  575. 

137  U.  S.  245-268,  34  L.  Ed.  669,  11  Sup.  Ot.  76,  WHKF.T.F.1t  v.  JACKSON. 

Limitation  of  time  for  bringing  action  on  ^^"g  causes  may  he 
shortened  if 'reasonable  time  left. 

Approved  in  Ochoa  v.  Hernandez  y  Morales,  230  U.  S.  162,  57  L.  Ed. 
1488,  33  Sup.  Ct.  1033,  holding  where  military  governor  of  Porto  Rico 
reduced  time  from  twenty  years  to  six  years  within  which  adverse  pos- 
session might  ripen  into  good  title*must  be  construed  as  leaving  rea- 
sonable time  to  owners;  Campbell  v.  Haverhill,  155  U.  S.  615,  39  L.  Ed. 
282,  15  Sup.  Ct.  219,  statutes  of  limitation  are  applicable  to  actions  for 
infringement  of  patents ;  Blackburn  v.  Irvine,  205  Fed.  228,  123  C.  C.  A. 
405,  holding  limitation  does  not  commence  to  run  against  stockholder 
until  there  has  been  assessment  made  and  default  in  payment;  Cum- 
mings  v.  Rosenberg,  12  Ariz.  329,  330,  331,  100  Pac.  812,  holding  act 
barring  right  to  contest  adverse  possession  after  ten  years  have  elapsed 
from  accrual  of  cause  of  action,  operates  against  those  whose  cause  of 
action  accrued  before  passage  of  act;  Fitzgerald  v.  Scovil  Mfg.  Co., 
77  Conn.  529,  60  Atl.  133,  year  limitation  for  action  for  personal  inju- 
ries not  unconstitutional  as  to  existing  cause  of  action  where  plaintiff 
had  entire  year  to  commence  action;  Taylor  v.  Drainage  Dist.  No.  56, 
167  Iowa,  55,  L.  R.  A.  1916B,  1193, 148  N.  W.  1044,  holding  publication 
of  notice  once  a  week  for  two  successive  weeks  is  sufficient  on  forma- 
tion of  drainage  district;  Mulvey  v.  City  of  Boston,  197  Mass.  185, 
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14  Ann.  Oas.  349,  83  N.  E.  405,  holding  allowance  of  thirty  days  within 
which  to  bring  action  barred  by  reduction  in  statute  of  limitations  is 
reasonable ;  State  v.  National  Bond  etc.  Co.,  105  Minn.  431,  21  L.  R.  A. 
(N.  S.)  157,  117  N.  W.  784,  holding  tax  title  becomes  absolute  after 
expiration  of  eight  months  and  thirteen  days;  State  v.  Dickerson,  33 
Nev.  558,  113  Pac  110,  holding  mandamus  to  compel  Governor  to  ac- 
cept bonds  of  sister  State  being  issued  on  eve  of  convening  of  legisla- 
ture, will  be  suspended  in  order  to  give  that  body  time  to  act;  Cole  v. 
Van  Ostrand,  131  Wis.  467, 110  N.  W.  889,  holding  extension  of  time  for 
redemption  from  tax  deed  did  not  prejudice  one  whose  title  had  not 
yet  been  perfected. 

Retrospective  operation  of  statutes  of  limitation.  Note,  111  Am. 
St  Rep.  459. 

Constitutionality  of  new  limitation  of  action  applying  to  existing 
causes  of  action  as  dependent,  upon  its  reasonableness.  Note, 
8  Ann.  Oaa.  525,  526. 

Statute  of  limitations  does  not  impair  contracts  unless  unreasonable 
limitation. 

Approved  in  Davis  v.  Mills,  194  U.  S.  456,  48  L.  Ed.  1071,  24  Sup.  Ct. 
692,  limitation  not  unconstitutional  because  it  qualifies  right  of  action 
outside  State  and  so  far  destroys  existing  right;  Schauble  v.  Schulz, 
137  Fed.  392,  393,  69  C.  C.  A.  581,  creation  of  title  by  adverse  posses- 
sion reasonable  where  year  remained  to  bring  suit;  Towson  v.  Denson, 
74  Ark.  307,  86  S.  W.  662,  law  that* unimproved  land  be  deemed  in  his 
possession  who  pays  taxes  for  seven  years  constitutional,  since  reason- 
able time  to  avoid  consequences  is  given;  Bradley  v.  Lightrap,  201  111. 
524,  66  N.  E.  550,  holding  Rev.  Stats.,'c.  77,  §  30,  p.  625,  providing  for 
redemption  of  land  sold  on  foreclosure,  was  not  unconstitutional  as 
impairing  obligation  of  trust  deed  executed  prior  to  its  enactment; 
Ashley  Co.  v.  Bradford,  109  La.  653,  33  South.  639,  holding  where 
property  is  sold  for  taxes  upon  prima  facie  valid  assessment,  valid  title 
may  be  acquired  and  is  conclusive  after  three  years;  Tyler  v.  Court  of 
Registration,  175  Mass.  74,  55  N.  E.  813,  holding  Stats.  1898,  c.  562, 
Mass.,  providing  for  cutting  off  adverse  interests  in  land,  is  not  uncon- 
stitutional; State  v.  Haynie,  169  N.  C.  281,  84  S.  E.  387,  holding  stat- 
ute establishing  public  roads,  cartways  used  for  ten  years,  cannot  apply 
to  those  used  in  past;  Allen  v.  Peterson,  38  Wash.  603,  80  Pac.  851,  act 
allowing  foreclosure  of  tax  certificate  after  three  years  instead  of  three 
years  from  following  December  1st  applies  to  taxes  already  delinquent ; 
Hayes  v.  Douglass  Co.,  92  Wis.  446,  53  Am.  St.  Rep.  934,  31  L.  R.  A. 
219,  65  N.  W.  487,  limitation  of  forty  days  in  which  to  avoid  an  assess- 
ment is  unreasonable  and  void;  Tuttle  v.  Block,  104  Cal.  449,  38  Pac. 
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HO,  upholding  act  requiring  tax  deeds  to  be  made  in  reasonable  time 
after  act ;  Swamp  Land  Dist.  v.  Glide,  112  Cal.  90,  44  Pac.  453,  argu- 
endo. 

Distinguished  in  Lamb  v.  Powder  River  Live  Stock  Co.,  132  Fed.  439, 
44JL,  67  I*.  B.  A.  558,  65  C.  C.  A.  570,  limitation  of  three  months,  within 
which  to   bring  action  on  foreign  judgment  unreasonable  and  void. 

Miscellaneous.  Cited  in  Lohstrofer  v.  Lohstrofer,  140  Mich.  564,  104 
Jf.  "W-  147,  act  permitting  appeal,  where  right  already  lost,  unconsti- 
tutional ;  Germania  Sav.  Bank  v.  Suspension  Bridge,  159  N.  Y.  369,  54 
jfm  E-  35,    retroactive  right  of  appeal  is  beyond  power  of  legislature. 

j57  XT.  S.    268,  34  I*  Ed.  664,  11  Sup.  Ot.  71,  MAOFABLAND  v.  JACKSON. 

X&l  V*  S-    268-266,  34  L.  Ed.  652,  11  Sup.  Ot.  79,  DOBBON  v.  LEES. 

B-6**5***^  Is  an  amendment,  only  allowable  for  inadvertent,  not  Inten- 
^ot&  ~M«ion. 

^pprov^d  in  Grand  Rapids  Show  Case  Co.  v.  Baker,  216  Fed.  351, 132 
-,   C-  ^*"  ^^5,  holding  Kennedy  reissue  patent  for  wardrobe  was  extended 
*    aB  ^*°    cover  new  claims,  and  was  void;  Cover  v.  American  Thermo- 
•rif&Xe     °-t  188  Fed.  672,  holding  cover  patent  for  new  material  in  making 
ve-g°6gle  showed  no  new  invention;    Toledo  Computing    Scale  Co.  v. 
^jot*c^*eight  Scale  Co-> 178  Fed.  558, 559,  allowing  reissue  of  De  Vilbiss 
_^t,et^  for  computing  scale  so  as  to  put  claims  in  proper  form  so  as  to 
^ver  invention;  Milloy  Elec.  Co.  v.  Thompson-Houston  Elec.  Co.,  148  Fed. 
$4-6,  ?8  C  C.  A.  533,  reissue  must  be  promptly  applied  for  seven  years 
0,fter  original  issue  and  three  years  after  decision  of  invalidity,  too 
late;  Franklin  v.  Illinois  Moulding  Co.,  128  Fed.  50,  70  C.  C.  A.  484, 
holding  Adams'  second  reissue  patent  No.  11,980,  for  machine  for 
mounting  ornamental  composition  directly  upon  circular  picture  frames, 
claims  11  to  18,  inclusive,  are  void  as  covering  matters  not  in  original 
patent;  American  Soda  Fountain  Co.  v.  Zwietusch,  75  Fed.  577,  and 
Hover  v.  Coupe,  146  U.  S.  532,  36  L.  Ed.  1077,  13  Sup.  Ct.  169,  where 
claims  are  withdrawn  to   obtain  patent,  same   cannot   afterward  be 
claimed ;  Wollensak  v.  Sargent,  151  U.  S.  229,  38  L.  Ed.  141,  14  Sup.  Ct. 
294,  that  patentee  followed  advice  of  solicitor  in  delaying  to  apply  for 
reissue  within  time  does  not  justify  delay;  Coif  v.  Seneca,  56  Fed.  156, 
patentee  is  bound  by  his  disclaimer;  Olmsted  v.  A.  H.  Andrews  &  Co., 
77  Fed.  839,  23  C.  C.  A.  488,  acquiescence  in  rejection  of  claim  con- 
cludes patentee. 

Distinguished  in  Reece  Button  Hole  Mach.  Co.  v.  Globe  Button  Hole 
Mach.  Co.,  61  Fed.  969,  10  C.  C.  A.  194,  interpretation  will  be  liberal 
where  invention  is  broad  and  there  is  no  issue  of  novelty  or  invention. 
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New  claim  In  reissue  is  Invalid  wnere  rejected  and  withdrawn  at 
original  lama. 

Approved  in  In  re  Lacroix,  30  App.  D.  C.  306,  refusing  Lacroix  pat- 
ent for  cigar-bunch  shaping  machine;  Peoria  Target  Co.  v.  Cleveland 
Target  Co.,  47  Fed.  737,  patentee  is  estopped  by  sworn  statement  from 
setting* up  claims  in  reissue;  Fox  v.  Perkins,  52  Fed.  208,  3  C.  C.  A.  32, 
in  suit  for  infringement,  claims  rejected  in  patent  or  reissue  cannot 
be  set  up. 

137  U.  8.  266-280,  84  L.  Ed.  648,  11  flop.  Ct.  78,  BROOM  v.  ARMSTRONG. 
Foreclosure  is  proceeding  in  rem  and  within  court's  power  till  judgment. 
Approved  in  Deck  v.  Whitman,  96  Fed.  889,  following  rule. 
Law  of  lis  pendens.    Note,  56  Am.  St.  Rep.  868. 

137  U.  8.  280-287,  34  I*  Ed.  700,  11  Sap.  Ot.  414,  UNITED  STATES  v. 
LYNCH. 

Validity  of  act  or  authority  is  not  drawn  in  question  when  disputed 
but  when  denied. 

Approved  in  Moore  v.  United  States,  216  U.  S.  608,  54  L.  Ed.  636, 
30  Sup.  Ct.  575,  New  York  Continental  Jewell  Filtration  Co.  v.  Wyn- 
coop,  207  U.  S.  582,  52  L.  Ed.  850,  28  Sup.  Ct.  259,  Columbian  etc.  Col- 
lege v.  Cortelyou,  200  U.  S.  616,  50  L.  Ed.  621,  26  Sup.  Ct.  758,  United 
States  v.  Taft,  195  U.  S.  626,  49  L.  Ed.  350,  25  Sup.  Ct.  792,  United 
States  v.  Ware,  189  U.  S.  508,  47  L.  Ed.  922,  23  Sup.  Ct.  853,  South 
Carolina  v.  Seymour,  153  U.  S.  359,  38  L.  Ed.  745,  14  Sup.  Ct.  873,  and 
Muse  v.  Arlington  Hotel  Co.,  168  U.  S.  435,  42  L.  Ed.  533,  18  Sup.  Ct. 
Ill,  all  following  rule;  Cook  Co.  v.  Calumet  etc.  Canal  Co.,  138  U.  S. 
653,  34  L.  Ed.  1116, 11  Sup.  Ct.  440,  where  validity  of  authority  was  not 
denied,  nor  denial  made  subject  of  inquiry ;  Linf ord  v.  Ellison,  155  U.  S. 
508,  39  L.  Ed.  241,  15  Su'p.  Ct.  181,  judgment  against  tax  collector  does 
not  draw  in  question  validity  of  territorial  organic  act;  Abbott  v. 
National  Bank  of  Commerce  of  Tacoma,  175  U.  S.  413,  44  L.  Ed.  218. 
20  Sup.  Ct.  155,  distinction  between  denial  of  authority  and  of  right 
claimed  under  it ;  United  States  v.  Fisher,  227  U.  S.  451,  57  L.  Ed.  594, 
33  Sup.  Ct.  329,  holding  action  of  Land  Department  in  withholding 
patent  was  not  within  jurisdiction  of  Supreme  Court;  New  Mexico  v. 
Denver  etc.  R.  R.  Co.,  203  U.  S.  47,  61  L.  Ed.  86,  27  Sup.  Ct.  1,  holding 
where  matte?  in  dispute  is  right  of  shipper  to  have  goods  shipped  by 
common  carrier,  it  is  within  jurisdiction  of  Federal.  Supreme  Court; 
United  States  v.  Taft,  203  U.  S.  464,  51  L.  Ed.  276,  27  Sup.  Ct.  148,  hold- 
ing  Federal  Supreme  Court  has  no  jurisdiction  over  question  whether  civil 
service  employee  was  dismissed  with  proper  formality;  Sweringen  v. 
St.  Louis,  185  U.  S.  44,  46  L.  Ed.  799,  22  Sup.  Ct.  570,  holding  decision 
of  State  court  that  distances  in  United  States  patent  do  not  bring 
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eastern  boundary  of  land  to  Mississippi  River  does  not  raise  Federal 
question  under  U.  S.  Rev.  Stats.,  §  709,  clauses  1  and  3. 

What  adjudications  of  State  courts  reviewable  in  Federal  Su- 
preme Court.    Note,  62  L.  R.  A.  521,  525. 

Validity  of  controller's  autnorlty  la  not  Involved  where  only  accuracy 
of  fees  allowed  la  questioned. 

Approved  in  South  Carolina  v.  Seymour,  153  U.  S.  360,  38  L.  Ed. 
745, 14  Sup.  Ct.  874,  mandamus  by  a  State  to  commissioner  of  patents 
to  register  trademark. 

137  V.  8.  287-299,  34  L.  Bd.  670,   11  8up.  Ot.  92,  GROVE*  ft  BAKER 

SEWING  MAOH.  00.  v.  RADOLIFFB. 

Jurisdiction  of  foreign  court  may  always  De  inquired  into;  anotner 
State  is  foreign  in  tills  sense. 

Approved  in  National  Exchange  Bank  v.  Wiley,  195  U.  S.  270,  49 
L  Ed.  190,  25  Sup.  Ct.  70,  warrant  of  attorney  to  confess  judgment  in 
favor  of  holder  will  not  support  judgment  in  favor  of  nonowner ;  Chinn 
v.  Foster-Milbura  Co.,  195  Fed.  162,  holding  decision  of  State  court 
as  to  validity  of  service  of  process  is  binding  on  Federal  court;  Hig- 
gins  v.  Eaton,  188  Fed.  960,  holding  court  of  Michigan  may  deny  pro- 
bate to  codicil  of  will  despite  fact  that  New  York  court  admitted  same 
to  probate;  Kirk  v.  United  States,  137  Fed.  755,  70  C.  C.  A.  187, 
surety's  liability  on  bail  bond  where  he  lives  in  another  district  must 
be  enforced  in  latter;  In  re  Culp,  2  Cal.  App.  81,  83  Pac.  94,  judgment 
may  be  attacked  for  want  of  notice,  though  it  recites  such  notice; 
Citizens'  State  Bank  v.  Read,  45  Ind.  App.  160,  90  N.  E.  493,  holding 
judgment  entered  by  clerk  of  court  is  not  judgment  rendered  by  court 
of  competent  jursdiction;  Roberts  v.  Leutzke,  39  Ind.  App.  580,  78 
N.  E.  636,  holding  complaint  on  foreign  judgment  need  not  show  that 
same  was  responsive  to  issues;  Fred  Miller  Brewing  Co.  v.  Capital 
Ins.  Co.,  Ill  Iowa,  600,  82  N.  W.  1026,  holding  Wisconsin  judgment 
entered  by  clerk  in  default  case,  as  authorized  by  Rev.  Stats.,  §  2891, 
is  entitled  to  recognition  in  courts  of  sister  State ;  First  Nat.  Bank  v. 
White,  220  Mo.  727,  132  Am.  St.  Rep.  612,  16  Ann.  Oas.  889,  120  S.  W. 
38,  refusing  to  uphold  judgment  confessed  under  warrant  of  attorney; 
Williams  v.  Hirschfield,  32  Okl.  605,  122  Pac.  542,  holding  fact  that 
defendant  was  neither  resident  of  State  where  judgment  rendered  nor 
where  sought  to  be  enforced  will  not  bar  relief;  Harn  v.  Cole,  20  Okl. 
558,  95  Pac.  417,  refusing  to  enforce  judgment  invalid  on  its  face; 
De  Vail  v.  De  Vail,  57  Or.  135,  109  Pac.  759,  holding  judgment  of 
sister  State,  on  being  recorded  on  lien  docket  in  Oregon,  does  not  be- 
come an  encumbrancer  in  property  in  that  State;  Ferry  v.  Miltimore 
Elastic  Steel  Car  Wheel  Co.,  71  Vt.  458,  76  Am.  St.  Rep.  787,  45  Atl. 
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1035,  holding  in  action  on  foreign  judgment  question  of  jurisdiction  to 
render  judgment  eannot  be  raised  by  demurrer  where  want  thereof  does 
not  appear  by  record;  Miller  v.  Miller,  90  Wash.  338, 156*Pac.  10,  hold- 
ing judgment  entered  on  warrant  of  attorney  contained  in  note  is 
valid  judgment;  Pond  v.  Simons,  17  Ind.  App.  86,  45  N.  E.  48,  and 
Gates  v.  Newman,  18  Ind.  App.  394,  46  N.  E.  655,  both  following  rule; 
In  re  James,  99  Cal.  377,  87  Am,  St.  Rep.  68,  33  Pac.  1123,  and  Greenz- 
weig  v.  Strelinger,  103  Cal.  279,  37  Pac.  398,  though  record  recites 
jurisdictional  facts ;  Great  Western  Telegraph  Co.  v.  Purdy,  162  U.  S. 
335,  40  L.  Ed.  990,  16  Sup.  Ct.  812,  Supreme  Court  must  judge  for 
itself  nature  of  judgment  denied  effect;  Betts  v.  Johnson,  68  Vt.  551, 
555,  35  Atl.  490,  491,  where  judgdment  is  confessed,  a  second  judgment 
scire  facias  is  without  effect;  Wood  v.  Augustins,  70  Vt.  641,  41  Atl. 
584,  may  show  that  attorney  had  no  authority  to  confess  judgment; 
Fisher  v.  Fielding,  67  Conn.  105, 106,  52  Am.  St.  Rep.  273,  274,  32  L.  R.  A. 
289,  34  Atl.  715,  State  court  will  enforce  English  judgment,  where 
court  has  jurisdiction;  Cuykendall  v.  Doe,  129  Iowa,  458,  105  N.  W. 
700,  arguendo. 

Distinguished^  in  Guenther  v.  American  etc.  Hoop  Co.,  116  Ky.  585, 
586,  76  S.  W.  420,  where  nonresident  does  business  within  State,  law 
authorizing  service  on  agent  within  State  constitutional;  Crim  v.  Crim, 
162  Mo.  558,  63  S.  W.  492,  holding  where  defendant  gave  note  author- 
izing any  attorney  to  waive  process  and  enter  judgment  against  him 
in  such  appearance,  it  authorizes  personal  judgment  which  may  be  sued 
on  in  another  State;  Shelmerdine  v.  Lippincott,  69  N.  J.  L.  85,  54 
Atl.  238,  warrant  of  attorney  to  confess  judgment  not  void  because  in- 
cluded in  body  of  note. 

Judgment  by  default  Has  no  validity  in  personam  where  no  personal 
service  of  process  within  the  State. 

Approved  in  Clarke  v.  Clarke,  178  U.  S.  195,  44  L.  Ed.  1083,  20  Sup. 
Ct.  876,  holding  interest  of  minor  devisee  in  land  situated  in  another 
State  cannot  be  determined  in  suit  to  construe  will  in  which  guardian 
ad  litem  is  appointed  for  infant;  Flexner  v.  Farson,  268  111.  439,  Ann. 
Cas.  1916D,  810,  109  N.  E.  328,  holding  serving  process  on  agent  of 
partners  residing  in  another  State  will  not  bind  partners;  Raher  v. 
Raher,  150  Iowa,  524,  538,  Ann.  Oaa.  1912D,  680,  86  L.  R.  A.  (N.  S.) 
292,  129  N.  W.  499,  503,  holding  proceeding  for  appointment  of  guard- 
ian requires  personal  service;  Bryant  v.  Smite's  Ex'r.,  147  Ky.  274, 
277,  144  S.  W.  31,  33,  holding  where  statute  authorized  service  at  de- 
fendant's usual  abode,  same  will  support  judgment  even  though  he 
never  received  summons ;  Old  Dominion  Copper  Mining  etc.  Co.  v.  Bige- 
low,  203  Mass.  209,  211,  40  L.  R.  A.  (N.  S.)  814,  89  N.  E.  215,  216, 
holding  judgment  of  dismissal  entered  against  one  joint  tort-feasor  in 
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New   \r 

v  i*-.     or^  is  not  bar  to  suit  against  other  in  Massachusetts;  Rayraor 

note  ic^iRBn  Trust  Co'  165  Mich'  264,  130  N"  W*  596>  holdinS  where 
JQ^^^ovided  that  any  attorney  might  enter  judgment  against  maker, 

vani**^*1*  was  void  when  not  entered  by  attorney;  Central  Pennsyl- 

I4g    j^  Conference  Educational  Society  v.  La  Rue,  164  Mo.  App.  96, 97, 100, 

ant^  W.  153,  154,  holding  where  one  confessing  judgment  had  no 

etc.    y***ty  to  do  so,  same  will  not  be  enforced;  Hinton  v.  Pennsylvania 

JDd^5^*s.  Co.,  126  N.  C.  24,  78  Am.  St.  Rep.  640,  35  S.  E.  184,  holding 

deB^**^nt  in  personam  cannot  be  rendered  when  return  recites  nonresi- 

14^»         **f  defendant  and  service  without  State;  Brooks  v.  Dun,  51  Fed. 

S^^  ^bstituted  process  is  not  constitutional  as  to  citizens  of  another 

tfo\v*  *    °de11  V'  ^y1101**9'  70  Fed-  e62»  17  C-  C-  A-  317>  Judgment  by 
^•^sion,  erroneously  entered,  may  be  corrected  after  term ;  Du  Pont 

^ .  &W,  81  Fed.  534,  where  defendant  is  made  party  by  reason  of  prop- 
erty in  jurisdiction,  no  general  judgment  can  be  had;  De  La  Montanya 
v.  De  La  Montanya,  112  Cal.  114, 122,  53  Am.  St.  Rep.  172,  82  L.  R.  A. 
86,  89,  44  Pac.  348,  351,  alimony  cannot  be  granted  under  substituted 
service;  National  Bank  of  Wilmington  &  Brandywine  v.  Furtick,  2 
Marv.  (Del.)  52,  69  Ajdl  St.  Rep.  104,  44  L.  R.  A.  118,  42  Atl.  481,  to 
garnishee  a  corporation,  an  officer  must  be  served;  Tillinghast  v.  Boston 
etc.  Lumber  Co.,  39  S.  C.  495,  22  L.  R.  A.  53,  18  S.  E.  124,  personal 
service  on  corporation  out  of  State,  without  attachment,  gives  no  juris- 
diction; Betts  v.  Johnson,  where  judgment  is  confessed,  second  judg- 
ment'scire  facias  is  without  effect;  Wood  v.  Augustins,  70  Vt.  641,  41 
Atl.  584,  and  Central  Trust  Co.  v.  Chattanooga  etc.  R.  Co.,  68  Fed.  688, 
attachment  cannot  be  maintained  in  Federal  courts  without  personal 
service. 

Distinguished  in  Hazel  v.  Jacobs,  78  N.  J.  L.  463,  20  Ann.  Oaa.  260, 
27  L.  R.  A.  (N.  S.)  1066,  75  Atl.  904,  holding  judgment  may  be  entered 
on  warrant  of  attorney  contained  in  note. 

Jurisdiction  over  absent  citizens.    Note,  53  Am.  St.  Rep.  191. 

Validity  and  effect  in  one  State  of  judgment  rendered  on  warrant 
of  attorney  in  another  State.    Note,  20  Ann.  Oas.  262. 

Validity  of  personal  judgments  on  constructive  service.    Note,  16 
L.  R.  A.  232.  J 

Service  of  process  constituting  due  process  of  law.    Note,  50  L. 
R.  A.  581. 

Judgment  of  sister  State  being  sued  on,  defendant  may  set  up  want 
of  service  or  appearance. 

Approved  in  Owens  v.  Henry,  161  U.  S.  646,  40  L.  Ed.  838,  16  Sup. 
Ct.  694,  where  judgment  of  sister  State  was  revived  by  scire  facias; 
First  Nat.  Bank  v.  Cunningham,  48  Fed.  515,  judgment  by  confession 
fraudulently  obtained  may  be  collaterally  attacked. 
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Effect  of  judgment  on  unauthorized  appearance.    Note,  21  L.  R.  A. 
857. 

Comity  does  not  compel  State  to  enforce  lister  State's  Judgment  in- 
valid under  former's  law/ 

Approved  in  Rodgers  v.  Adriatic  Ins.  Co.,  148  N.  Y.  39;  42  N.  E. 
516,  following  rule;  Thorman  v.  Frame,  176  U.  S.  356,  44  L.  Ed.  503. 
20  Sup.  Ct.  448,  holding  appointment  of  administrator  in  State  where 
decedent  died  and  where  property  is  situated  does  not  constitute  adju- 
dication that  decedent  was  domiciled  there;  Kirk  v.  United  States, 
124  Fed.  339,  holding  where  defendant,  resident  of  New  York,  was 
indicted  by  Federal  court  of  Georgia  and  arrested  in  New  York,  where 
bail  was  given,  upon  default  in  appearing,  execution  from  Georgia 
could  not  be  enforced  in  New  York;  Moredock  v.  Kirby,  118  Fed.  183, 
holding  service  of  summons  on  defendant,  who  is  citizen  and  resident 
of  another  State,  made  on  agent  under  Civ.  Code  Prac,  Ky.,  §  51,  will 
not  support  personal  judgment;  Dunn  v.  Dilks,  31  Ind.  App.  682,  68 
N.  E.  1038,  holding  suit  cannot  be  maintained  in  Indiana  on  judgment 
recovered  in  Pennsylvania  without  personal  service  where  defendant 
was  nonresident  of  Pennsylvania ;  Old  Wayne  etc.  Life  Assn.  v.  Flynn, 
31  Ind.  App.  474,  68  N.  E.  327,  holding  in  action  on  judgment  of  sister 
State  presumption  of  jurisdiction  does'~not  arise  where  all  the  facts 
appear  in  record ;  Anthony  v.  Masters,  28  Ind.  App.  246,  62  N.  E.  507, 
holding  error  to  strike  out  in  action  on  foreign  judgment  defense  that 
no  process  was  served  and  sheriff  made  false  return;  Kemper-Thomas 
Paper  Co.  v.  Shyer,  108  Tenn.  458,  67  S.  W.  859,  860,  holding  section 
5298,  Shannon's  Code  Tenn.,  providing  for  execution  for  deficiency 
judgment  against  nonresident,  is  void  in  so  far  as  it  attempts  to  reach 
more  than  impounded  property. 

Validity  of  statute  providing  for  service  on  agent  of  nonresident 
partnership.    Note,  Ann.  Gas.  1916D,  813. 

Miscellaneous.  Cited  in  Frank  v.  Wolf,  17  Ga.  App.  469,  87  S.  E. 
698,  without  opinion. 

137  U.  S.  300-309,  34  L.  Ed.  683,  11  flop.  Ct.  Ill,  JOHNSON  ▼.  BISK. 

To  give  Supreme  Court  jurisdiction,  necessary  Federal  question  must 
have  been  adversely  decided. 

Approved  in  Adams  v.  Russell,  229  U.  S.  360,  361,  57  L.  Ed.  1227,  33 
Sup.  Ct.  846,  holding  Supreme  Court  will  not  review  decision  of  State 
court  refusing  habeas  corpus  to  convict  whose  parol  had  been  an- 
nulled ;  Leathe  v.  Thomas,  207  U.  S.  99,  52  L.  Ed.  120,  28  Sup.  Ct.  30, 
holding  no  Federal  question  arises  when  State  court  upheld  plea  of 
res  adjudicata  as  to  two  pleas  but  rendered  judgment  on  two  separate 
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pleas;  Bachtel  ▼.  Wilson,  204  XT.  S.  42,  51  L.  Ed.  360,  27  Sup.  Ct.  243, 
refusing  to  review  judgment  of  Ohio  court  upholding  State  Banking  Act  of 
1879,  -where  Federal  question  not  clearly  shown;  Cook  Co.  v.  Calumet 
etc.  Canal  &  Dock  Co.,  138  U.  S.  651,  34  L.  Ed.  1115,  11  Sup.  Ct.  440, 
O  'Neil  v.  Vermont,  144  U.  S.  336,  36  L.  Ed.  457,  12  Sup.  Ct.  698,  and 
Eustis  v.  BoUes,  150  U.  S.  367,  87  L.  Ed.  1112,  14  Sup.  Ct.  132,  all 
following  rule;  dissenting  opinion  in  Meyer  v.  Richmond,  172  U.  S.  101, 
43  L.  Ed.  381,  19  Sup.  Ct.  114,  majority  holding  constitutional  question 
in  motion  to  set  aside  judgment  is  in  time. 

Time  and  manner  of  raising  and  deciding  questions  in  State  court 
to  obtain  review  in  Federal  Supreme  Court.  Note,  63  L.  R.  A. 
56. 

What  record  must  show  as  to  presentation  and  decision  of  Fed- 
eral question  in  State  court  to  confer  jurisdiction  on  Federal 
Supreme  Court.    Note,  63  L.  E.  A.  474,  476,  477. 

When   non-Federal   ground   of   State   decision   Inadequate,    Federal 
ground  will  sustain  Supreme  Court's  jurisdiction. 

Approved  in  Southern  Pacific  Co.  v.  Schuyler,  227  U.  S.  610,  43 
L.  R.  A.  (N.  S.)  901,  57  L.  Ed.  669,  33  Sup.  Ct.  277,  holding  Supreme 
Court  will  review  decision  of  State  court  as  to  whether  railway  mail 
clerk  was  gratuitous  passenger;  Western  Union  Tel.  Co.  v.  Wilson,  213 
U.  S.  53,  53  L.  Ed.  694,  29  Sup.  Ct.  403,  holding  refusal  of  State  court 
to  allow  filing  of  plea  setting  up  Federal  question  is  not  reviewable  by 
Supreme  Court;  Walter  A.  Wood  Co.  v.  Skinner,  139  U.  S.  297,  35 
L.  Ed.  195,  11  Sup.  Ct.  530,  Henderson  Bridge  Co.  v.  Henderson,  141 
TJ.  S.  688,  35  L.  Ed.  904,  12  Sup.  Ct.  118,  and  Eustis  v.  BoUes,  150 
U.  S.  370,  37  L.  Ed.  1113,  14  Sup.  Ct.  134,  all  holding  if  independent 
ground  be  broad  enough,  writ  of  error  will  be  dismissed. 

Distinguished  in  Allen  v.  Arguimbau,  198  U.  S.  155,  49  L.  Ed.  993, 
25  Sup.  Ct.  622,  if  non-Federal  ground  for  State  decision  is  sufficient, 
court  will  not  take  jurisdiction;  Central  Trust  Co.  v.  Louisville  Trust 
Co.,  87  Fed.  27,  bill  in  equity  against  mortgagees  for  compensation  of 
trustee  in  foreclosure,  and  for  costs  and  attorney's  fees,  under  contract 
of  indemnity,  may  be  maintained  as  to  latter,  though  mortgagees  are 
not  liable  for  trustee's  compensation. 

Supreme  Court  should  not  resort  to  critical  conjecture  as  to  State 
court's  action  on  non-Federal  defense. 

Approved  in  Central  Trust  Co.  v.  Louisville  Trust  Co.,  100  Fed.  547, 
40  C.  C.  A.  530,  holding  Federal  court  will  not  interfere  with  posses- 
sion of  property  by  receiver  of  State  court. 
XV— 18 
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Necessity  for  actual  damage  before  recovery  on  indemnity  eon- 
tract.    Note,  3  Ann.  Oas.  481. 

Miscellaneous.  Cited  in  German  Sav.  Soc.  v.  Dormitzer,  192  U.  S. 
127,  48  L.  Ed.  376,  24  Sup.  Ct.  222,  holding  decree  of  divorce  may  be 
impeached  collaterally  in  courts  of  another  State  by  showing  court  had 
no  jurisdiction  on  account  of  want  of  domicile  in  plaintiff;  In  re 
Lathrop  etc.  Co.,  216  Fed.  107,  132  C.  C.  A.  346,  holding  damages  for 
breach  of  contract  of  indemnity  is  amount  actually  paid;  Dancel  v. 
Goodyear  Shoe  Mach.  Co.,  137  Fed.  159,  distinction  between  covenant 
in  bond  of  indemnity  and  agreement  to  pay  debts  clear;  Cud  aback  v. 
Hay,  134  Fed.  124,  agreement  of  partner  to  pay  firm  debts  not  contract 
of  indemnity,  but  broken  by  failure  to  pay;  United  States  v.  Smythe, 
120  Fed.  33,  holding  superintendent  of  mint  is  liable  on  his  bond  for 
loss  of  currency  by  fire  through  negligence  of  a  subordinate;  Johnson 
v.  Martin,  83  Wash.  373,  L.  R.  A.  19160,  1067,  145  Pac.  432,  holding 
obligee  of  bond,  to  secure  building  contract,  is  subrogated  to  mortgage 
given  by  contractor;  cited  in  Brown  v.  Ligon,  92  Fed.  856,  construing 
conditions  of  bond  of  one  contracting  with  county  for  erection  of  build- 
ings. 

137   U.    8.    310-330,   94   L.   Ed.    674,   11    Sup.    Ct.    103,    AUFFMORDT  ▼. 
HEDDEN. 

Appraisers  do  not  try  question  of  dutiable  value  like  a  suit,  tat 
summarily. 

Approved  in  Hedden  v.  Iselin,  142  U.  S.  679,  681,  35  L.  Ed.  1156r 
1157,  12  Sup.  <?t.  331,  332,  and  Origet  v.  Hedden,  155  U.  S.  236,  237, 
39  L.  Ed.  133,  15  Sup.  Ct.  95,  both  following  rule;  United  States  v. 
Chas.  M.  Taylor's  Sons,  171  Fed.  156,  holding  where  appraiser  hearing 
part  of  evidence  did  not  take  notice  of  evidence  brought  before  first 
appraiser,  same  did  not  deprive  him  of  jurisdiction. 

Government  may  prescribe  terms  of  suit  against  it  In  revenue  cases. 
Approved  in  Muser  v.  Magone,  155  U.  S.  247,  39  L.  Ed.  137,  15  Sup. 
Ct.  80,  following  rule;  Armour  v.  Roberts,  151  Fed.  853,  holding  cestui 
que  trustees  may  join  with  trustee  in  suit  to  recover  inheritance  tax 
wrongfully  assessed;  John  Shillito  Co.  v.  McClung,  51  Fed.  875,  2 
C.  C.  A.  526,  action  against  collector  is  suit  against  government. 

Regularly  appointed  appraisers'  decision,  with  scope  of  powers,  is  con- 
clusive. 

Approved  in  Muser  v.  Magone,  155  U.  S.  247,  89  L.  Ed,  137,  15  Sup. 
Ct.  80,  and  United  States  v.  Kenworthy,  68  Fed.  908,  16  C.  C.  A.  61, 
both  following  rule;  In  re  Coe,  154  Fed.  163,  holding  alien  may  act  as 
trustee  in  bankruptcy. 
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One  string  for  back  duties  may  not  prow  appraisers'  records,  nor  value 
of  goods. 

Approved  in  Hedden  v.  Iselin,  142  U.  S.  679,  86  L.  Ed.  1156,  12  Sap. 
Ct.  331,  and  Origet  v.  Hedden,  155  U.  S.  236,  39  L.  E<L  133,  15  Sup.  Ct. 
95,  both  following  rule. 

Vercfcant  appraiser  is  not  officer  required  to  be  appointed  by  president, 
court  or  department  bead. 

Approved  in  Scully  v.  United  States,  193  Fed.  187,  holding  deputy 

United  States  surveyor  is  not  officer  of  United  States ;  Martin  v.  United 

States,  168  Fed.  204,  93  C.  C.  A.  484,  holding  clerk  to  commissioner  of 

Five  Civilized  Tribes  is  not  officer  of  United  States;  United  States  v. 

Schlierholz,  137  Fed.  618,  621,  special  agent  of  Land  Department  paid 

out  of  appropriation  to  protect  timber  on  public  lands,  but  without 

fired  salary  or  tenure  of  office,  not  officer;  State  v.  Stevens,  34  Nev. 

143,  116  Pac.  604,  holding  town-site  trustee  is  not  "an  office* '  which 

judg-e  is  prohibited    from  holding;    Hand  v.  Cook,  29  Nev.  543,  544, 

92  Pac.  10,  holding  government  mineral  surveyor  is  not  public  officer 

prohibited  from  making  entry  on  public  land;  United  States  v.  Mc- 

Crorry,  91  Fed.  296,  33  C.  C.  A.  515,  letter  carrier  is  officer  of  United' 

States;  dissenting  opinion  in  Wilmington  v.  Bryan,  141  N.  C.  690,  54 

S.  E.  551,  majority  holding  city  attorney  collecting  delinquent  taxes 

under  agreement  is  entitled  only  to  percentage  of  claims  collected. 

Revised  Statutes,  section  2930,  is  not  inralld  because  making  appraise- 
ment for  duties  final,  but  a  rule  of  evidence. 

Approved  in  United  States  v.  Brown-Alaska  Co.,  4  Alaska,  91,  hold- 
ing value  of  coke  brought  into  Alaska  is  determined  according  to  market 
value;  Origet  v.  Hedden,  155  U.  S.  236,  238,  39  L.  Ed.  133,  134,  15 
Sup.  Ct.  95,  96,  and  Muser  v.  Magone,  155  U.  S.  247,  39  L.  E<L  137,  15 
Sup.  Ct.  80,  both  following  rule;  Grether  v.  Wright,  75  Fed.  750,  23 
C  C.  A.  498,  denial  of  jury  trial  in  controversies  over  legality  of  tax  is 
constitutional. 

137  U.  8.  330-342,  34  L.  Ed.  687,  11  Sup.  Ot  122,  THE  KAOOOOREB. 

Steamer  is  in  fault  for  collision  with  schooner  keeping  its  course, 
unless  unavoidable  accident. 

Approved  in  The  Chattahoochee,  74  Fed.  902,  21  C.  C.  A.  162,  schooner 
sailing  at  five  knots  is  not  moderate. 

In  fog,  steamer  must  go  slowly  enough  to  be  able  to  stop  before  col- 
lision after  vessel  visible. 

Approved  in  The  Umbria,  166  U.  S.  417,  41  L.  Ed.  1061,  17  Sup.  Ct. 
615,  The  George  E.  Stair,  47  Fed.  751,  The  Bolivia,  49  Fed.  171,  1 
C.  C.  A.  221,  The  Fuldar,  52  Fed.  401,  The  Laurence,  54  Fed.  544,  4 
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C.  C.  A.  501,  The  Trave,  55  Fed.  119,  The  Parthian,  55  Fed.  432, 
5  C.  C.  A.  171,  The  North  Star,  62  Fed.  84,  10  C.  C.  A.  262,  The  Trave, 
68  Fed.  391,  15  C.  C.  A.  485,  The  Arthur  Orr,  69  Fed.  352,  The  Gren- 
adier v.  The  August  Korff,  74  Fed.  975,  The  Nymphaea,  84  Fed.  715, 
Donnell  v.  Boston  Towboat  Co.,  89  Fed.  760,  32  C.  C.  A.  331,  and  The 
Patria,  92  Fed.  414,  all  following  rule ;  The  Julia  Luckenbach,  219  Fed. 
604,  holding  speed  of  ten  knots  per  hour  excessive  in  Chesapeake  Bay; 
The  Fullerton,  211  Fed.  838,  128  C.  C.  A.  359,  holding  seven  miles  per 
hour  in  harbor  of  San  Francisco  is  -excessive;  The  Pallanza,  189  Fed. 
44, 110  C.  C.  A.  607,  holding  fact  that  mate  was  burdened  with  too  many 
duties  is  no  ground  for  contributory  negligence  where  he  performed 
them  all  properly ;  The  Director,  180  Fed.  610,  holding  vessel  under  way 
is  prima  facie  at  fault  for  colliding  with  vessel  at  anchor,  where  there 
was  opportunity  to  avoid  same;  The  Bailey  Gatzert,  179  Fed.  48,  102 
C.  C.  A.  612,  holding  steamer  in  fog  on  Willamette  River  going  at 
fifteen  knots  per  hour  was  going  at  excessive  speed;  Pennell  v.  United 
States,  162  Fed.  67,  and  Palmer  v.  Merchants'  etc.  Transp.  Co.,  154 
Fed.  689,  both  holding  schooner  going  at  three  and  one-half  knots 
per  hour  was  going  at  moderate  speed  in  fog;  The  No.  4,  161  Fed. 
848,  849,  88  C.  C.  A.  665,  holding  where  colliding  steamer  was  going  at 
excessive  speed  in  fog,  and  vessel  collided  with  made  no  attempt  to 
get  out  of  way,  both  were  at  fault;  The  Charlotte,  128  Fed.  40,  62 
C.  C.  A.  546,  holding  in  collision  in  fog  between  schooner  tacking  down 
and  steamer  running  at  a  speed  of  ten  knots,  steamer  is  liable;  Watts 
v.  United  States,  123  Fed.  112,  holding  war  vessel  running  at  speed  of 
six  knots  an  hour  across  track  of  outgoing  and  incoming  vessels  in  fog 
is  not  running  at  moderate  speed  under  U.  S.  Comp.  Stats.  1901, 
p.  2870;  The  Columbia,  104  Fed.  107,  holding,  under  26  U.  S.  Stats.  320, 
relating  to  speed  of  vessels  in  bad  weather,  steamer  running  thirteen 
knots  an  hour  is  not  running  at  moderate  speed. 

Distinguished  in  The  Orange,  46  Fed.  410,  vessel  unnecessarily  ob- 
strucing  ferry-boat  should  be  solely  responsible  for  collision. 

Liability  for  collision  during  fog.    Note,  23  E.  R.  C.  671. 

In  fog,  steamer  should  not  go  at  rate  dangerous  to  craft  she  ought  to 
see. 

Approved  in  The  Etruria,  147  Fed.  218,  77  C.  C.  A.  442,  steamer's 
speed  excessive  if  she  could  not  come  to  standstill  before  collision  with 
vessel  she  ought  to  have  seen;  The  H.  F.  Dimock,  77  Fed.  228,  23 
C.  C.  A.  123,  where  steamer  was  in  much  used  thoroughfare. 

Every  vessel  should  go  at  moderate  speed  in  fog;  mist,  snow  or  heavy 
rain. 

Approved  in  The  Belgian  King,  125  Fed.  876,  60  C.  C.  A.  451,  holding 
vessel  which  fails  to  reduce  speed  after  entering  fog,  or  to  stop  then 
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ttP<m  Hearing  signals  of  another  vessel,  is  liable  for  damages  resulting 

from  collision;  The  Northern  Queen,  117  Fed.  911,  holding  steamer 

inning  in  fog  at  full  speed  through  place  where  vessels  were  likely  to 

a*ichor  was  not  exercising  proper  precaution;  The  Saale,  59  Fed.  718, 

*nd  The  Saale,  63  Fed.  480,  11  C.  C.  A.  302,  reduction  of  one  knot  from 

speed  at  sixteen  knots  is  not  moderate. 

.       ^booner  wrongfully  holding  her  course  in  extremis  caused  by  steamer, 
*  *°*  aufault. 

j  ^^P^oved  in  The  Sarah  Thorp,  44  Fed.   640,  following  rule;   The 
*    -Ajnes,  121  Fed.  921,  holding  steamer  liable  for  collision  with  sail- 
ing ^e^sei  when  steamer  strikes  sailing  vessel  while  attempting  to  clear 
fD£p     ***  steamer;  The  Columbian,  100    Fed.  993,  holding   variation  of 
^   point  in  course  of  sailing  vessel  does  not  constitute  a  change  of 

^«^each  of  local  rules  of  navigation  by  one  ship  as  cause  of  colli- 
sion.   Note,  19  E.  R.  0.  237. 

k^beence  of  lookout  la  not  negligence  if  not  contributing  to  collision, 
approved  in  The  Blue  Jacket,  144  U.  S.  389,  36  L.  Ed.  477,  12  Sup.  Ct. 
T\8,  following  rule;  The  Pocomoke,  150  Fed.  198,  considering  size  of 
launch,  business  in  hand,  waters  to  be  traversed,  no  lookout  in  addition 
to  captain  and  deckhand  required;  The  Nettie  Quill,  124  Fed.  671, 
holding  steamer  towing  barge  is  not  liable  for  damage  to  barge  whicli 
struck  log  in  channel  when  steamer  had  a  lookout  and  presence  of  log 
was  unknown. 

Distinguished  in  The  City  of  Augusta,  80  Fed.  299,  25  C.  C.  A.  430, 
absence  throws  burden  of  proving  fault  on  other  vessel. 

137  U.  S.  342-348,  34  L.  Ed.  667,  11  Sup.  Ot.  88,  SOLOMONS  v.  UNITED 
STATES. 

Government  may  not  appropriate  employee's  invention. 

Approved  in  Pressed  Steel  Car  Co.  v.  Hansen,  137  Fed.  411,  413, 
415,  2  L  R.  A.  (N.  8.)  1172,  71  C.  C.  A.  207,  in  absence  of  express 
contract  or  specific  employment  to  invent,  employer  has  only  shop  right 
or  irrevocable  license  to  use  invention;  Sheriff  v.  Turner,  119  Fed.  784,* 
holding  government  without  license  has  no  right  to  use  patentable  article ; 
Gill  v.  United  States,  160  U.  S.  435,  40  L.  Ed.  484,  16  Sup.  Ct.  326, 
following  rule;  Ft.  Wayne  etc.  R.  R.  Co.  v.  Haberkorn,  15  Ind.  App. 
485,  44  N.  E.  324,  railroad  has  no  right  in  patent  of  its  master  mechanic ; 
Eustis  Mfg.  Co.  v.  Eustis,  51  N.  J.  Eq.  570,  27  Atl.  441,  applying  prin- 
ciple to  employer  and  employee. 

Distinguished  in  dissenting  opinion  in  137  Fed.  416,  2LR.  A.  (N.  S.) 
1185,  majority  holding  in  absence  of  express  agreement  or  employment 
to  invent,  employer  has  only  shop  right  or  license  to  use  invention. 
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Rights  of  an  employer  to  inventions  made  by  his  employees.    Note, 
62  Am.  St.  Rep.  820,  221. 

Patent  rights  as  property.    Note,  17  Ann.  Oas.  391. 

Master's  right  to  servant's  inventions.    Note,  2  L  B.  A.  (N.  S.) 
1179. 

Rights  as  to  things  produced  by  labor  of  employee.    Note,  6  L.  R.  A. 
(N.  S.)  1179,  1182,  1183,  1186. 

Employee  cannot  charge  employer  for  use  of  patent  of  device  he  was 
hired  to  perfect. 

Approved  in  Schmidt  v.  Central  Foundry  Co.,  218  Fed.  467,  469, 
where  inventor  had  employer  install  machinery  for  use  of  patented 
article ;  National  Wire  Bound  Box  Co.  v.  Healy,  189  Fed.  56, 110  C.  C.  A. 
613,  holding  where  company  marketing  patented  article  under  agreement 
made  certain  improvements,  it  held  same  in  trust  for  benefit  of  common 
enterprise;  Wilson  v.  American  Circular  Loom  Co.,  187  Fed.  845,- 109 
C.  C.  A.  600,  where  plaintiff  received  increase  in  salary  from  eighteen 
hundred  dollars  to  five  thousand  dollars  per  year;  Bowers  v.  Lake 
Superior  Contracting  etc.  Co.,  149  Fed.  988,  79  C.  C.  A.  493,  from  cir- 
cumstances and  conduct  of  parties,  assignable  quality  may  be  given  to 
license  originally  unassignable ;  Barber  v.  National  Carbon  Co.,  129  Fed. 
374,  64  C.  C.  A.  40,  plaintiff,  employed  by  defendant  as  mechanical 
engineer,  invented  improved  process  of  electro-plating  and  installed 
teeven  machines,  held  to  have  given  perpetual  license  for  latter;  Amer- 
ican Circular  Loom  Co.  v.  Wilson,  198  Mass.  202,  203,  126  Am.  St.  Rep. 
409,  84  N.  E.  135,  136,  holding  employee  of  manufacturer  will  not  be 
allowed  to  secretly  purchase  patent  which  he  knows  his  employer  is 
about  to  obtain;  Portland  Iron  Works  v.  Willett,  49  Or.  251,  89  Pac. 
423,  holding  inventions  worked  out  during  term  of  employment  belonged 
to  employer;  D.  M.  Steward  Mfg.  Co.  v.  Steward,  109  Tenn.  303,  70 
S.  W.  812,  holding  where  president  of  corporation  purchased  articles 
from  corporation  and  sold  same  at  profit,  he  was  accountable  to  corpo- 
ration for  profits;  Lane  &  Bradley  Co.  v.  Locke,  150  U.  S.  199,  87 
L.  Ed.  1051,  14  Sup.  Ct.  80,  where  inventor  permitted  use  of  invention 
for  long  time ;  McAleer  v.  United  States,  150  U.  S.  430,  37  L.  Ed.  1138, 
14  Sup.  Ct.  162,  where  employee  of  treasury  department  licensed  use 
of  his  patent ;  Gill  v.  United  States,  160  U.  S.  431,  434,  436,  40  L.  Ed. 
482,  483,  484,  16  Sup.  Ct.  324,  325,  326,  devices  by  machinist  in  arsenal; 
Withington-Cooley  Mfg.  Co.  v.  Kinney,  68  Fed.  505,  506,  507, 15  C.  C.  A. 
531,  license  construed  to  extend  not  through  life  of  a  machine,  but 
through  life  of  patent,  with  license  to  make  machines;  Blauvelt  v. 
Interior  Conduit  Insulation  Co.,  80  Fed.  909,  26  C.  C.  A.  243,  where  em- 
ployee used  tools  and  shop  of  employer  and  permitted  use  of  machine; 


i 
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Ft.  Watyne  etc.  R.  R.  Co.  v.  Haberkorn,  15  Ind.  App.  487,  44  N.  E.  325 ; 
railroad  has  no  right  in  patent  of  its  master  mechanic;  Burton  v.  Bur- 
ton  etc.  Car  Co.,  171  Mass.  439,  50  N.  E.  1029,  license  may  be  given 
before     patent;  may  be  inferred  as  also  royalty;  Eustis  Mfg.  Co.  v. 
Enstis,   51  N.  J.  Eq.  571,  27  Atl.  441,  right  to  exclusive  use  by  employer 
may   l>o  inferred ;  Dempsey  v.  Dobson,  174  Pa.  St.  130,  52  Am.  St.  Rep. 
*18,    32  L.  R.  A.  763,  34  Atl.  460,  and  Dempsey  v.  Dobson,  184  Pa.  St. 
593,   63  Am.  St.  Rep.  811,  40  L.  R.  A.  551,  39  Atl.  493,  master  has  license 
*°  t*s«     process  patented  by  servant;  Fry  v.  Rockwood  Pottery  Co.,  90 
Fed.    500,  arguendo. 

Distinguished  in  Dielman  v.  White,  102  Fed.  895,  holding  when  work 
°f  *x-t  not  in  existence  is  executed  and  sold,  it  belongs  unreservedly  to 
patron.^  unless  artist  reserves  copyright  therein;  American  Stay  Co.  v. 
Delaney,  211  Mass.  232,  Ann.  Caa.  1913B,  609,  97  N.  E.  912,  holding 
whex-^  employee  was  not  employed  to  originate  inventions  same  did  not 
inure*  ±^  employer;  City  of  Boston  v.  Allen,  91  Fed.  250,  33  C.  C.  A. 
™"t    Mc«nse  does  not  extend  beyond  article  made  while  employed. 

^tt* plication  from  use  of  patented  article,  of  promise  to  pay  roy- 
alty.   Note,  44  L.  R.  A.  (N.  8.)  337. 

I-*os8  of  right  to  patent  by  public  use  of  invention  for  some  time 
before  application  for  patent.    Note,  20  E.  R.  0.  496. 

Miscellaneous.  Cited  in  National  Dump  Car  Co.  v.  Ralston  Steel 
Car  Co.,  172  Fed.  407,  97  C.  C.  A.  91,  holding  Caswell  patent  for  car 
<ranvj>  xiot  infringed  by  device  which  does  not  contain  longitudinal  shaft 
for  closing  doors;  International  Postal  Supply  Co.  v.  Bruce,  114  Fed. 
512,  5X3,  holding  jurisdiction  of  Federal  court  over  action  brought  by 
patentee  against  government   official   for  using  patented   device  being 

doubtful,  C0Tirt  will  dismiss  bill. 


"**.    8.  348-354,  34  I..  Ed.  681,  11  Sup.  Ot.  96,  MONTANA  RT.  OO.  v. 
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°U  error  to  court's  judgment,  only  Its  ruHngB  axe  open  to  consideration, 
approved  in  Magrudef  v.  Drury,  235  U.  S.  113,  .59  L.  Ed.  154,  35 
Sup-   Ct.  77,  holding  Federal  Supreme  Court  will  not  disturb  allowance 
to  trustee;  Gila  Valley  etc.  Ry.  Co.  v.  Hall,  232  U.  S.  99,  58  L.  Ed.  523, 
3*  Sup.  Ct.  229,  holding  remitting  part  of  excessive  fine  is  within  dis- 
cretion of  trial  judge;  Grant  Bros.  Construction  Co.  v.  United  States, 
®2  XJ.  S.  660,  58  L.  Ed.  784,  34  Sup.  Ct.  452,  holding  in  prosecution 
f°T  violation  of  contract  labor  provisions  of  Alien  Immigration  Act, 
absence  of  allegation  that  acts  were  knowingly  done  will  be  deemed 
waived  when  raised  for  first  time  on  appeal;  Territory  v.  McNabb,  16 
$•  M.  641,  120  Pac.  912,  holding  presumption  of  sanity  prevails  in 
criminal  prosecution  until  defense  overcomes  same;  Duncan  v.  Holder, 
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15  N.  M.  332,  107  Pae.  688,  holding  in  action  against  broker  for  nnre- 
I>orted  portion  of  selling  price,  damage  was  such  unreported  portion; 
State  v.  Bost,  125  N.  C.  711,  34  S.  E.  651,  holding  under  Laws  of  1898, 
c.  471,  §§5,  6,  N.  C,  relating  to  appeals  in  criminal  cases,  either  party 
must  appeal  when  the  other  appeals  to  review  any  adverse  rulings; 
Old  Jordan  Min.  Co.  v.  Soci&l  Des  Mines,  164  U.  S.  265,  41  L.  Ed.  429, 
17  Sup.  Ct.  114,  following  ruler  Rosen  v.  United  States,  161  U.  S.  44, 
40  L.  Ed.  611, 16  Sup.  Ct.  480,  rulings  to  be  considered,  must  be  assigned 
for  error ;  United  States  v.  Claasen,  46  Fed.  69,'  exceptions  must  be  in 
bill;  dissenting  opinion  in  J.  B.  McFarlan  Carriage  Co.  v.  Solanas,  106 
Fed.  153,  45  C.  C.  A.  253,  majority  holding  judgment  of  Circuit  Court 
on  a  motion  cannot  be  reviewed  where  record  does  not  show  any  objec- 
tion or  exception. 

Witnesses  familiar  with  mining  claim  and  surwondlngB,  may  testify 
to  value. 

Approved  in  South  Memphis  Land  Co.  v.  McLean  Hardwood  Lumber 
Co.,  179  Fed.  423, 102  C.  C.  A.  563,  holding  where  part  consideration  for 
purchase  of  land  was  vendor's  promise  to  obtain  railroad  connections, 
damages  were  difference  in  value  of  land  with  and  without  connections: 
The  Mobila,  147  Fed.  883,  finding  of  commissioner  as  to  value  of  vessel 
entitled  to  great  respect;  Eckington  etc.  Ry.  Co.  v.  McDevitt,  18  App. 
D.  C.  507,  holding  where  railroad  breaches  contract  to  run  railroad  over 
land,  damage  is  difference  in  value  of  land;  Sandy  Valley  etc.  Ry.  Co. 
v.  Bentley,  161  Ky.  560,  171  S.  W.  180,  holding  in  condemnation  pro- 
ceedings, where  witnesses  are  unable  to  state  facts,  they  may  give  their 
opinion  as  to  value  of  land;  Gossage  v.  Philadelphia  etc.  R.  R.  Co.,  101 
Md.  701,  61  Atl.  693,  waterman  of  twenty  years'  experience,  knowing 
value  of  boats,  and  having  special  knowledge  of  vessel  in  question, 
competent  to  give  opinion  as  to  value;  Union  R.  R.  Co.  v.  Hunton,  114 
Tenn.  628,  88  S.  W.  187,  witness  acquainted  with  property  in  neigh- 
borhood, with  many  years'  experience  in  real  estate,  but  acquainted  with 
only  two  rental  contracts,  can  testify  to  real  value;  Meyer  Bros.  Drug 
Co.  v.  Madden,  Graham  &  Co.,  45  Tex.  Civ.  78,  99  S.  W.  725,  holding 
witnesses  may  testify  as  to  fitness  of  building  after  fire ;  Texas  etc.  Ry. 
Co.  v.  Warner,  42  Tex.  Civ.  286,  93  S.  W.  491,  holding  witness  may 
give  opinion  as  to  how  goods  were  damaged  in  transit;  Cluck  v.  Hous- 
ton etc.  R.  R.  Co.,  34  Tex.  Civ.  453,  79  S.  W.  81,  witness'  statement  that 
lands  in  neighborhood  were  rented  for  pasture,  that  he  knew  amount 
of  rent,  and  had  himself  rented  such  land,  admissible  as  to  value  of 
land ;  Maloy  v.  Berkin,  11  Mont.  150,  27  Pac.  444,  following  rule ;  St. 
Louis  etc.  Ry.  Co.  v.  Bradley,  54  Fed.  632,  4  C.  C.  A.  528,  one  familiar 
with  scene  may  give  opinion  on  effect  of  bridge  to  cause  overflow;  St. 
Louis  etc.  Ry.  Co.  v.  Edwards,  78  Fed.  749,  24  C.  C.  A.  300,  one  familiar, 
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etc.  t^ve  opinion  of  damage  to  cattle  detained  by  carrier;  Galveston 
*ay^>%  Co.  v.  Daniels,  9  Tex.  Civ.  App.  258,  28  S.  W.  550,  nonexpert 
^Ve  opinion  on  cause  of  bridge  falling,  when  familiar  with  facts. 


of  knowledge  neeeeaary  for  expert,  is  largely  wltMn  trial  court's 


Approved  in  Inland  etc.  Coasting  Co.  v.  Tolson,  139  U.  S.  559,  35 
L.  Ed.  273,  11  Snp.  Ct.  656,  Chateaugay  Iron  Co.  v.  Blake,  144  U.  S. 
484,  36  L.  Ed.  513,  12  Sup.  Ct.  732,  St.  Louis  etc.  Ry.  Co.  v.  Bradley, 
54  Fed.  633,  4  C.  C.  A.  528,  and  Union  Pac.  Ry.  Co.  v.  Novak,  61  Fed. 
580,  9  C.  C.  A.  629,  all  following  rule ;  Chicago  Great  Western  Ry .  Co. 
v.  McDonough,  161  Fed.  662,  88  C.  C.  A.  517,  refusing  to  disturb  ruling 
of  trial  court  as  to  testimony  of  expert  witness ;  Glasier  v.  Nichols,  112 
Fed.  881,  holding  witness  who  has  not  been  in  mine,  or  heard  testimony 
of  those  who  had,  cannot  give  expert  testimony;  Marks  v.  Bradshaw 
Mountain  R.  Co.,  8  Ariz.  382,  76  Pac.  471,  holding  exclusion  of  testi- 
mony of  one  witness  in  condemnation  proceedings  was  not  error  where 
two  other  witnesses  were  allowed  to  testify  as  to  facts ;  Louisville  etc. 
R.  Co.  v.  Elliott,  166  Ala.  425,  52  South.  30,  holding  whether  injured 
plaintiff  was  able  to  walk  at  certain  time  is  not  subject  of  expert  tes- 
timony; Sloan  v.  Baird,  162  N.  T.  333,  56  N.  E.  754,  holding  question 
whether  expert  witness  is  qualified  to  testify  is  for  judge  in  first  in- 
stance; Seattle  etc.  Ry.  Co.  v.  Roeder,  30  Wash.  251,  94  Am.  St.  Rep. 
868,  70  Pac.  501,  holding  person  who  had  been  on  land  and  bought  and 
sold  similar  land  in  vicinity  was  qualified  to  testify  as  an  expert  as 
to  value  of  the  land ;  Traver  v.  Spokane  St.  Ry.  Co.,  25  Wash.  253,  65 
Pac.  294,  holding  motorman  familiar  with  cars  may  give  expert  testi- 
mony as  to  distance  within  which  car  may  be  stopped. 

Qualification  of  witness  to  testify  as  expert  as  resting  in  discretion 
of  trial  court.    Note,  Ann.  Gas.  1912D,  817. 

Measure  of  damages  for  appropriation  of  mineral  lands.    Note,  2 
Ann.  Oas.  966. 

Effect  of  adaptability  for  other  uses  on  compensation  on  condemna- 
tion.   Note,  16  L.  R.  A.  (N.  8.)  681. 

Miscellaneous.  Cited  in  Steele  v.  Tanana  Mines  Ry.  Co.,  2  Alaska, 
459,  railroad  cannot  take  possession  of  right  of  way  without  making 
payment,  even  though  only  "prospect"  for  mineral  value;  Howard  v. 
United  States,  75  Fed.  992,  34  L.  R.  A.  514,  21  C.  C.  A.  586,  Northern 
etc.  Ry.  Co.  v.  Forbis,  15  Mont.  455,  48  Am.  St.  Rep.  694,  39  Pac.  571, 
and  Kelly  v.  Clark,  21  Mont.  338,  69  Am.  St.  Rep.  691,  42  L.  R.  A.  634, 
53  Pac.  970,  generally. 
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137  U.  a  355-365,  34  L.  Ed.  70S,  11  Sop.  Ct  120,  CENTRAL  NAT.  BANK 
T.  UNITED  STATES. 

Tax  on  capital  stock  of  corporations.    Note,  58  L.  R.  A.  586. 

137  XT.  a  366-370,  34  L.  Ed.  706,  11  Sop.  Ot.  117,  HANDLEY  v,  8TUTZ. 

Suit  for  unpaid  stock  subscriptions  must  be  by  one  or  more  creditors 
for  all,  not  himself  exclusively. 

Approved  in  First  Nat.  Bank  v.  Peavey,  75  Fed.  157,  bill  must  be 
framed  for  benefit  of  all;  Compton  v.  Jesup,  68  Fed.  299,  15  C.  C.  A. 
397,  arguendo,  co-lienholders  should  be  parties  to  suit  of  any  one  of 
them. 

Distinguished  in  Tatum  v.  Rosenthal,  95  Cal.  132,  29  Am.  St  Rep.  98, 
30  Pac.  137,  objection  to  misjoinder  cannot  be  taken,  unless  complaint 
shows  there  are  other  creditors. 

Circuit  Court  may  admit  other  creditors,  in  suit  for  unpaid  stock  sub- 
scription, where  amount  of  original  claim  gives  jurisdiction. 

Approved  in  Conway  v.  Owensboro  Savings  Bank  etc.  Co.,  165  Fed. 
826,  holding  where  claims  exceeding  two  thousand  dollars  were  sought 
to  be  recovered  from  fund  of  two  hundred  thousand  dollars,  Federal 
jurisdiction  existed;  Huff  v.  Bidwell,  151  Fed.  564,  81  C.  C.  A.  43, 
holding  where  two  creditors  sue,  claim  of  one  excluding  two  thousand 
dollars  gives  jurisdiction;  Alkire  Grocery  Co.  v.  Richesin,  91  Fed.  84,  in 
creditors'  bill,  amount  claimed  by  creditors  determines  jurisdiction,  and 
not  amount  held  by  debtor's  assignee;  Thornton  v.  Tison,  95  Ala.  592, 
10  South.  640,  distributees'  shares  of  estate  may  be  less  than  five  hun- 
dred dollars. 

Distinguished  in  Holt  v.  Bergevin,  60  Fed.  2,  claims  of  employees 
for  services  are  separate ;  Putney  v.  Whitmire,  66  Fed.  387,  in  creditors* 
bill,  interests  are  separate. 

Appellate  court  has  jurisdiction,  where  fund  decreed  exceeds  nve  thou- 
sand dollars,  though  some  creditors  get  less. 

Approved  in  McDaniel  v.  Traylor,  196  U.  S.  430,  49  L.  Ed.  540,  25 
Sup.  Ct.  369,  value  of  matter  in  dispute  in  suit  to  set  aside  judgments 
against  estate,  liens  on  real  property  inherited  by  complainants,  fraud- 
ulently obtained  by  defendants  in  concert,  aggregate  amount  of  judg- 
ments ;  New  Orleans  etc.  Ry.  Co.  v.  Parker,  143  U.  S.  52,  36  L.  Ed.  68, 
12  Sup.  Ct.  367,  bondholders,  under  mortgage,  have  common  interest; 
Robertson  v.  Conway,  188  Fed.  584,  585,  110  C.  C.  A.  377,  holding  fact 
that  one  stockholder's  liability  is  less  than  statutory  amount  will  not 
relieve  him  from  court's  decree;  Alsop  v.  Conway,  188  Fed.  575,  110 
C.  C.  A.  366,  holding  in  absence  of  demurrer,  court  does  not  lose  juris- 
diction where  claims  do  not  amount  to  two  thousand  dollars;  Conway 
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v.  Owensboro  Saving  Bk.  etc.  Co.,  186  Fed.  952,  holding  Federal  juris- 
diction exists  where  amount  of  claims  and  stockholder's  liability  ex- 
ceeds statutory  amount;  Troy  Bank  v.  Whitehead,  184  Fed.  935,  937, 
holding  two  vendors'  lien  notes  could  not  be  added  in  same  suit  so  as  to 
confer  jurisdiction;  Risley  v.  City  of  Utica,  168  Fed.  747,  holding  where 
taxpayer  attacked  contract  made  by  city,  amount  of  his  individual  tax 
governed  jurisdiction;  Jacob  v.  Mexican  Sugar  Co.,  130  Fed.  591, 
amount  sufficient  in  any  event;  Jones  v.  Mutual  Fidelity  Co.,  123  Fed. 
513,  holding  jurisdiction  of  Circuit  Court  appears  when  assets  of 
insolvent  corporation  amount  to  more  than  two  thousand  dollars;  Taylor 
v.  Decatur  Mineral  etc.  Co.,  112  Fed.  450,  holding  in  action  for  disso- 
lution of  corporation  and  distribution  of  assets,  value  of  property  to 
be  administered  is  test  of  jurisdiction. 

Distinguished  in  Clay  v.  Field,  138  U.  S.  480,  84  L.  Ed.  1050,  11 
Sup.  Ct.  425,  action  for  widow's  dower  is  separate  and  distinct  from 
elaim  of  son. 

Jurisdiction  of  Federal  Circuit  Court  as  affected  by  amount  in  con- 
troversy in  cases  of  joint  parties  plaintiff  or  defendant.  Note, 
5  Ann.  Gas.  490. 

Miscellaneous.  Cited  in  United  States  v.  Wells,  203  Fed.  148,  hold- 
ing Federal  court  has  no  authority  to  refer  issues  in  action  at  law  to 
referee. 

137  T7.  8.  370-386,  34  L.  Ed.  708,  11  Sap.  Ot.  133,  HAMILTON  v.  HOME 
INS.  CO. 

Contract  for  payment  of  money  on  contingency,  making  arbitrator's 
award  final  as  to  amount,  but  not  liability,  la  valid. 

Approved  in  Kahnweiler  v.  Phoenix  Ins.  Co.,  57  Fed.  564,  Connecticut 
Fire  Ins.  Co.  v.  Hamilton,  59  Fed.  263,  8  C.  C.  A.  114,  Mutual  Fire  Ins. 
Co.  v.  Alvord,  61  Fed.  755,  9  C.  C.  A.  623,  Manchester  Fire  Assur.  Co. 
v.  Koerner,  13  Ind.  App.  378,  66  Am.  St.  Rep.  235,  40  N.  £.  Ill,  Lesure 
Lumber  Co.  v.  Mutual  Fire  Ins.  Co.,  101  Iowa,  5?2,  70  N.  W.  763,  Dee 
v.  Key  City  etc.  Ins.  Co.,  104  Iowa,  170,  73  N.  W.  594,  Chapman  v. 
Rockford  Ins.  Co.,  89  Wis.  578,  28  L.  R.  A.  407,  62  N.  W.  424,  and  dis- 
senting opinion  in  Columbus  etc.  Ry.  Co.  v.  Burke,  54  Ohio  St.  131, 
43  N.  E.  288,  all  following  rule;  Memphis  Trust  Co.  v.  Brown-Ketchum 
Iron  Wks.,  166  Fed.  403,  93  C.  C.  A.  162,  holding  consent  to  submit  to 
arbitration  may  be  revoked  before  right  to  thereto  exists.   • 

Revoeability  of  agreement  to  submit  to  arbitration.  Note,  Ann.  Cas. 
1914B,  300. 

Agreements  to  arbitrate.  Notes,  15  L.  R.  A.  148;  47  L.  R.  A. 
(N.  S.)  379,  390,  398. 
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Insurance  policy,  rortoldding  action  thereon,  until  after  atttratLan, 
makes  that  a  condition  precedent. 

Approved  in  Phoenix  Fire  Assur.  Co.  v.  Murray,  187  Fed.  810,  109 
C.  C.  A.  569,  holding  failure  of  insured  to  name  appraiser  can  only  be 
used  as  defense  when  there  was  disagreement ;  Dickson  Mfg.  Co.  v. 
American  Locomotive  Co.,  119  Fed.  489,  holding  provision  for  arbitra- 
tion in  bill  of  sale  does  not  make  settlement  as  to  whether  certain  ex- 
penses  are  to  be  taken  as  "costs  to  vendor'1  condition  precedent;  Green 
v.  American  Cotton  Co.,  112  Fed.  745,  holding  in  action  on  insurance 
policy  providing  all  damages  for  breach  thereof  should  be  submitted  to 
arbitration,  allegation  that  plaintiff  offered  to  arbitrate  and  defendant 
refused  is  sufficient;  Rutter  &  Hendrix  v.  Hanover  Fire  Ins.  Co.,  138 
Ala.  214,  35  South.  36,  where  amount  of  loss  under  insurance  policy  has 
been  fixed  by  appraisers,  as  provided  in  policy,  only  amount  of  their 
award  can  be  recovered;  Soudan  Planting  Co.  v.  Stevenson,  94  Ark. 
610,  128  S.  W.  578,  holding  when  purchaser  of  land  refused  to  submit 
question  of  damages  to  arbitration,  his  right  to  same  was  barred; 
Roche  v.  Baldwin,  135  Cal.  528,  534,  67  Pac.  906,  holding  under  con- 
tract where  defendant  was  to  fix  value  of  services,  such  fixing  is  condi- 
tion precedent  to  commencing  action;  Southern  Home  Ins.  Co.  v.  Faulk- 
ner, 57  Fla.  197,  131  Am.  St.  Rep.  1098,  49  South.  543,  and  Jones  v. 
Enoree  Power  Co.,  92  S.  C.  267,  Amu  Cas.  1914B,  293,  75  S.  E.  454, 
holding  failure  to  arbitrate  defeats  cause  of  action;  Goldberg  v.  Provi- 
.  dent  etc.  Ins.  Co.,  144  Ga.  788,  87  S.  E.  1079,  holding  insured  need  not 
'take  initiative  in  bringing  about  appraisement;  Munk  v.  Kanzler,  26 
Ind.  App.  110,  58  N.  E.  544,  holding  agreement  in  builder's  contract 
that  dispute  as  to  value  of  any  change  shall  be  appraised  by  architects 
does  not  make  such  appraisement  condition  precedent  to  suit;  Fisher 
v.  Merchant's  Ins.  Co.,  95  Me.  490,  85  Am.  St.  Rep.  428,  holding  unless 
insurance  policy  provides  that  no  action  shall  be  brought  thereon  until 
arbitration,  its  performance  is  not  condition  precedent;  Henry  Smith  & 
Sons  v.  Jewell,  104  Md.  283,  65  Atl.  9,  holding  where  contractor 
abandoned  work,  owner  could  recover  difference  between  cost  of  com- 
pletion and  contract  price;  Royal  Ins.  Co.  v.  Ries,  80  Ohio  St.  283,  88 
N.  E.  640,  holding  where  appraisement  has  been  made,  insured  cannot 
recover  greater  amount;  Graham  v.  German  American  Ins.  Co.,  75 
Ohio  St.  401,  9  Auxl  Cas.  79,  15  L.  R.  A.  (N.  S.)  1055,  79  N.  E.  932, 
holding  no  cause  of  action  is  shown  where  insured  is  unable  to  allege 
submission  to  appraisers;  Palatine  Ins.  Co.  v.  Morton-Scott-Robertson 
Co.,  106  Tenn.  572,  61  S.  W.  790,  holding  when  policy  provides  that  no 
suit  shall  be  brought  until  after  compliance  with  its  provisions,  a  clause 
requiring  appraisement  in  case  of  loss  is  condition  precedent;  North 
British  etc.  Ins.  Co.  v.  Robinett  &  Green,  112  Va.  759,  762,  72  S.  E.  670, 
holding  insurer  has  sixty  days  after  proof  of  loss  to  demand  appraise- 
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ment;  Mutual  Fire  Ins.  Co.  v.  Alvord,  61  Fed.  755,  9  C.  C.  A.  623,  con- 
dition precedent  must  expressly  or  impliedly  prohibit  suit;  Harrison 
v.  German  etc.  Ins.  Co.,  67  Fed.  585,  where  company  makes  appraise- 
ment different  from  policy  it  waives  condition  precedent;  Kahnweiler 
v.  Phoenix  Ins.  Co.,  67  Fed.  486,  14  C.  C.  A.  485,  and  Philip  Schneider 
Brewing  Co.  v.  American  Ice  Mach.  Co.,  77  Fed.  145,  23  C.  C.  A.  89, 
nonperformance  of  condition  precedent  must  be  specially  pleaded; 
Manchester  Fire  Assur.  Co.  v.  Koerner,  13  Ind.  App.  378,  56  Am.  St. 
Rep.  235,  40  N.  E.  1111,  condition  precedent  waived  by  company  itself 
adjusting  loss;  Lesure  Lumber  Co.  v.  Mutual  Fire  Ins.  Co.,  101  Iowa, 
522,  70  N.  W.  763,  provision  for  award,  upon  disagreement,  is  not  con- 
dition precedent,  unless  demanded ;  Zalesky  v.  Home  Ins.  Co.,  102  Iowa, 
620,  71  N.  W.  568,  appraisement,  if  demanded,  is  condition  precedent; 
De-e  v.  Key  City  etc.  Ins.  Co.,  104  Iowa,  170,  73  N.  W.  594,  arbitration 
is  condition  precedent,  where  payment  is  not  due  until  sixty  days  after 
award;  dissenting  opinion  in  Macdonald  v.  Aetna  Indemnity  Co.,  88 
Conn.  588,  92  Atl.  160,  majority  holding  where  indemnity  company  was 
reinsured  on  policies,  adjustment  should  be  submitted  to  arbitrators 
where  indemnity  company  became  insolvent. 

Distinguished  in  United  States  Asphalt  Refining  Co.  v.  Trinidad  Lake 
Petroleum  Co.,  222  Fed.  1010,  holding  agreement  to  arbitrate  in  London 
while  valid  under  English  Arbitration  Act,  is  unenforceable  in  Federal 
courts;  Saint  v.  Martel,  127  La.  88,  53  South.  440,  holding  agreement  to 
arbitrate  is  not  susceptible  of  specific  performance. 

Submission  to  arbitration  as  condition  precedent  to  suit  on  insur- 
ance contract  containing  stipulation  for  arbitration.  Note,  8 
Ann.  Oas.  175. 

Arbitration  as  condition  precedent  to  action  on  policy.  Note,  15 
L.  R.  A.  (N.  S.)  1056,  1066. 

If  arbitration  not  a  condition  precedent,  it  is  collateral,  and  separately 
actionable  only,  not  a  bar. 

Approved  in  Aktieselskabet  Korn-Og  Foderstof  Kompagnie  v.  Rederi- 
Aktiebolaget  Atlanten,  232  Fed.  406,  holding  provision  in  charter-party 
to  submit  to  arbitration  was  collateral  undertaking;  Fontano  v.  Rob- 
bins,  18  App.  D.  C.  415,  416,  holding  agreement  in  building  contract  to 
arbitrate  being  only  collateral,  was  not  requisite  as  condition  precedent 
to  suit;  Adams  v.  Haigler,  123  Ga.  666,  51  S.  E.  641,  stipulation  in  build- 
ing contract  that  claim  for  delay  be  submitted  to  arbitrators  will  not 
prevent  suit  unless  it  clearly  appears  that  such  submission  was  condi- 
tion precedent  or  only  mode  of  assessing  damages ;  Norcross  Bros.  Co.  v. 
Vose,  199  Mass.  94,  85  N.  E.  471,  construing  agreement  between  owner 
and  contractor  as  to  appraisement  of  damages;  Chadwick  v.  Phoenix 
Ben.  Assn.,  143  Mich.  483,  106  N.  W.  1122,  arbitration  not  condition 
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precedent  under  life  policy  providing  that  claims  thereunder  be  sub- 
mitted to  arbitration;  Anderson  v.  Odd  Fellows'  Hall,  86  N.  J.  L.  273, 
90  Atl.  1008,  holding  where  covenant  to  arbitrate  is  separate,  it  will 
be  deemed  collateral;  Smith  v.  Preferred  Masonic  Mut.  Ace.  Assn.,  51 
Fed.  523,  and  Harrison  v.  German  etc.  Ins.  Co.,  67  Fed.  589,  both  fol- 
lowing rule;  Hudmon  v.  Cuyas,  57  Fed.  358,  6  C.  C.  A.  381,  to  bar, 
plea  must  show  that  arbitration  was  condition  precedent;  Connecticut 
etc.  Ins.  Co.  v.  Hamilton,  59  Fed.  260,  8  C.  C.  A.  114  (affirming  46  Fed. 
45,  46),  joint  demand  of  arbitration  by  several  companies  cannot  take 
place  of  separate  demand ;  Burke  v.  Pierce,  83  Fed.  97,  27  C.  C.  A.  462, 
agreement  that  arbitration  shall  be  final,  to  be  a  defense,  must  have  been 
acted  on ;  Summerfield  v.  North  British  etc.  Ins.  Co.,  62  Fed.  259,  insurer's 
refusal  to  arbitrate,  except  upon  terms  not  stipulated,  is  no  bar  to  suit ; 
Read  v.  State  Ins.  Co.,  103  Iowa,  313,  64  Am.  St.  Rep.  185,  72  N.  W.  667, 
provision  for  arbitration  on  disagreement,  is  collateral;  Baillie  v.  West- 
ern Assur.  Co.,  49  La.  Ann.  661,  21  South.  737,  denial  of  all  liability 
precludes  setting  up  plea  of  want  of  appraisement,  as  condition  prece- 
dent; Kahn  v.  Traders'  Ins.  Co.,  4  Wyo.  452,  62  Am.  St.  Rep.  61,  34 
Pac.  1068,  where  insurer  denies  all  liability,  he  cannot  plead  failure 
of  condition  precedent;  Connecticut  Fire  Ins.  Co.  v.  Hamilton,  59  Fed. 
268,  270,  271,  272,  8  C.  C.  A.  114,  holding  terms  of  policy  were  not 
condition  precedent;  Cole  Mfg.  Co.  v.  Collier,  91  Tenn.  529,  30  Am. 
St.  Rep.  900,  19  S.  W.  673,  provision  in  building  contract,  for  sub- 
mission upon  disagreement,  held  not  condition  precedent;  Zalesky  v. 
Home  Ins.  Co.,  102  Iowa,  620,  71  N.  W.  568,  condition  precedent  must 
prohibit  bringing  suit  till  after  award. 

Distinguished  in  Roberts  etc.  Shoe  Co.  v.  Westinghouse  etc.  Mfg.  Co., 
143  Fed.  223,  74  C.  C.  A.  348,  contract  for  purchase  of  machinery  pro- 
vided that  disputes  should  be  submitted  to  engineer — held  that  where 
such  submission  was  made  decision  bound  parties;  Chapman  v.  Rock- 
ford  Ins.  Co.,  89  Wis.  578,  28  L.  R.  A.  407,  62  N.  W.  424,  when  appraisal 
is  demanded  upon  disagreement,  it  is  condition  precedent;  Connecticut 
Fire  Ins.  Co.  v.  Hamilton,  59  Fed.  264,  8  C.  C.  A.  114,  arguendo,  holding 
arbitration  was  made  condition  precedent. 


137  U.   8.  386-392,  34  L.  Ed.  731,   11   Sup.  Ot.  138,  THE  PROPELLER 
BURLINGTON. 

Supreme  Court  has  Jurisdiction,  where  award  In  admiralty  over  five 
thousand  dollars,  though  each  claimant  received  leas. 

Approved  in  The  City  of  Alexandria,  44  Fed.  361,  following  rule. 

Towage  contract  does  not  create  common  carrier's  liability,  and  neg- 
ligence or  unskillfulnees  must  appear. 

Approved  in  The  J.  P.  Donaldson,  167  U.  S.  603,  42  L.  Ed.  294,  17 
Sup.  Ct.  953,  and  The  E.  E.  Simpson,  60  Fed.  452,  455,  9  C.  C.  A.  66, 
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both  following  rale;  The  Coastwise,  233  Fed.  4,  holding  tag  liable  for 
bringing  tow  too  close  in  shore;  The  Kunkle  Bros.,  211  Fed.  543,  hold- 
ing: tow  responsible  for  collision  with  pier  where  mate  could  have 
avoided  same  by  taking  proper  precautions;  The  Marie  Palmer,  191 
Fed.  86,  holding  tog  owner  liable  where  tow  became  stranded  on  well- 
known  shoal;  Social  Des  Voiliers  Francais  v.  Oregon  R:  &  Nav.  Co., 
17$  Fed.  328,  holding  master  of  tug  liable  for  attempting  to  break 
through  drift ;  Thompson  v.  Winslow,  128  Fed.  82,  holding  tug  is  liable 
for  damages  sustained  by  schooner  which  is  stranded  on  J)ar  while  in 
tow  ;  The  Garden  City,  127  Fed.  300,  62  C.  C.  A.  182,  holding  steamer 
*&s  not  negligent  in  attempting  to  return  to  canal  with  tow  when  wind 
toeame  too  strong  to  continue  voyage;  In  re  Moran,  120  Fed.  567,  hold- 
lag  under  facts  tug  was  liable  for  leaving  the  dredges;  Jacobsen  v. 
Lewis   Klondike  Expedition  Co.,  112  Fed.  77,  50  C.  C.  A.  121,  holding 

^uuler  the  facts  of  this  case  steamship  was  liable  for  abandoning  her 
tow. 

On  facts,  tug  held  liable  for  want  of  caution. 
Approved  in  The  Britannia,  148  Fed.  499,  tug  held  liable  for  loss 
Wause  it  had  no  second  hawser. 

Miscellaneous.    Miscited  in  Avery  v.  Burrall,  118  Mich.  676,  77  N.  W. 
274. 

137  U.  a  393-395,  34  L.  Ed.  713,  11  Sup.  Ct.  U7,  IN  RE  LANCASTER. 

Habeas  corpus  refused  by  Supreme  Court,  where  no  application  first 
made  to  Circuit  Court  issuing  indictment. 

Approved  in  Re  Lincoln,  202  U.  S.  182,  50  L.  Ed.  986,  26  Sup.  Ct.  602, 
habeas  corpus  will  not  be  granted  person  convicted  in  District  Court 
°f  bringing  liquor  into  Indian  country,  in  absence  of  special  circum- 
stances, especially  where  imprisonment  almost  expired;  Riggins  v. 
T^ted  States,  199  U.  S.  550,  50  L.  Ed.  804,  805,  26  Sup.  Ct.  147,  suffi- 
ciency of  indictment  found  in  District  Court  and  removed  to  Circuit 
Court  cannot  be  tested  by  habeas  corpus  in  latter  court;  Hooper  v. 
Remmel,  165  Fed.  339,  91  C.  C.  A.  322,  holding  habeas  corpus  will  not 
lie  where  points  involved  might  be  raised  at  trial ;  In  re  Dykes  v.  Baker, 
13  Okl.  341,  74  Pac.  507,  court  will  not  interfere  by  habeas  corpus  until 
prisoner  has  applied  to  trial  court  for  appropriate  relief;  In  re  Chap- 
man, 156  U.  S.  217,  39  L.  Ed.  403,  15  Sup.  Ct.  333,  Supreme  Court 
refuses  to  interfere  with  proceedings  in  courts  of  District  of  Columbia, 
in  advance  of  final  determination ;  In  re  Hacker,  73  Fed.  469,  prisoner 
will  not  be  discharged,  unless  indictment  fails  to  charge  crime,  or  cir- 
cumstances require  early  action;  In  re  Peraltareavis,  8  N.  M.  33,  41 
Pac.  539,  where  court  has  jurisdiction  of  defendant  and  offense,  court 
will  not  review  on  habeas  corpus. 
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Distinguished  in  Ex  parte  Doyle,  62  Va.  282,  57  S..E.  825,  refusing 
to  uphold  rule  requiring  one  to  apply  to  Circuit  Court  before  Supreme 
Court;  In  re  Greene,  52  Fed.  106,  on  warrant  to  remove  to  another  dis- 
trict, Circuit  Court  should  examine  indictment. 


137  XT.  8.  396-408,  34  L.  Ed.  714,  11  Sup.  Ot.  98,  FOND  DU  LAO  COUNTY 
▼.  MAY. 

If  void,  court  should  so  Instruct  jury. 
Approved,  in  Market  etc.  Ry.  Co.  v.  Rowley,  155  U.  S.  625,  39  L.  Ed. 
287,  15  Sup.  Ct.  226,  Overweight  Elevator  Co.  v.  Improved  Order  Red 
Men's  Hall  Assn.,  94  Fed.  161,  36  C.  C.  A.  125,  and  Singer  Mfg.  Co.  v. 
Brill,  54  Fed.  382,  all  following  rule;  Connors  v.  Ormsby,  148  Fed.  14, 
78  C.  C.  A.  181,  combination  of  spring  with  rack  and  pinion  attach- 
ment in  transom-lifter  not  invention,  and  jury  should  have  been  so 
instructed. 

May  patent  double  door,  for  protection  of  Jailer,  held  not  patentable 
novelty. 

Approved  in  May  v.  Juneau  Co.,  137  U.  S.  409,  411,  34  L.  Ed.  729, 
11  Sup.  Ct.  102,  103,  following  rule ;  Weir  Frog  Co.  v.  Porter,  206  Fed. 
674,  675,  676,  124  C.  C.  A.  470,  refusing  to  uphold  Porter  patent  for 
derailing  switch;  O'Rourke  Eng.  etc.  Co.  v.  McMullen,  150  Fed.  349, 
application  of  packing  to  air-lock  for  use  in  caisson  not  patentable 
novelty;  Baker  v.  Duncombe  Mfg.  Co.,  146  Fed.  747,  77  C.  C.  A.  234, 
process  of  treating  ground  coffee  similar  to  that  long  used  for  clearing 
grain  lacks  novelty;  Louden  Mach.  Co.  v.  Janesville  etc.  Tool  Co.,  141 
Fed.  981,  pulley  with  detachable  head  so  that  different  forms  of  heads 
can  be  used  interchangeably  to  fit  different  hay-carriers,  not  invention. 

» 

Grating,  with  old  device  for  swinging  jail  door,  held  not  a  patentable 
combination. 

Approved  in  E.  E.  Johnson  Co.  v.  Grinnell  Washing  Mach.  Co.,  231 
Fed.  995,  refusing  to  uphold  Phillipp's  patent  for  washing-machines; 
Gas  Machinery  Co.  v.  United  Gas  Improvement  Co.,  228  Fed.  690,  re- 
fusing patent  for  device  for  measuring  amount  of  material  going  into 
machine;  Turner  v.  Quincy  Market  etc.  Warehouse  Co.,  225  Fed.  43, 
upholding  Turner  patent  for  steel  skeleton  for  concrete  construction; 
Elliott  Mach.  Co.  v.  Rothschild  &  Co.,  224  Fed.  506,  refusing  patent  for 
Elliott  shoe-buttoning  machine;  Prepayment  Car  Sales  Co.  v.  Orange 
County  Traction  Co.,  221  Fed.  941,  137  C.  C.  A.  509,  and  Prepayment 
Car  Sales  Co.  v.  Orange  Countly  T.  Co.,  214  Fed.  578,  131  C.  C.  A.  156, 
both  refusing  patent  for  "pay-as-you-enter"  cars;  Aiken  v.  Riter  & 
Conley  Mfg.  Co.,  205  Fed.  533,  holding  Aiken  patent  for  roof  structure 
for  large  buildings  showed  patentable  invention;  Knight  v.  Rieger,  203 
Fed.  52,  holding  Knight  patent  for  drainage  system  in  mausoleum  void 
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for  lack  of  novelty;  International  Mausoleum  Co.  v.  Sievert,  197  Fed. 
938,  940,  holding  Hood  patent  for  burial  crypt  not  within  patent  laws ; 
Ryan  Car  Co.  v.  live  Poultry  Transp.  Co.,  195  Ted.  527,  115  C.  C.  A. 
435,  holding  Mudd  patent  for  water-trough  for  poultry  cars  showed  no 
novelty;  American  Disappearing  Bed  Co.  v.  Arnaelsteen,  182  Fed.  325. 
105  C.  C.  A.  40,  holding  Holmes  patent  for  disappearing  bed  not  pat- 
entable novelty;  May  v.  Juneau  Co.,  137  U.  S.  409,  411,  34  L.  Ed.  730, 
11  Sup.  Ct.  102,  103,  following  rule ;  National  Progress  Bunching  Mach. 
Co.  v.  John  R.  Williams  Co.,  44  Fed.  193,  12  L.  R.  A-  109,  to  cigar- 
bunching  machine;  Potts  v.  Creager,  44  Fed.  685,  to  clay  separator; 
Campbell  v.  Bailey,  45  Fed.  565,  to  catch-basin  covers;  dissenting  opin- 
ion in  Rand,  McNally  &  Co.  v.  Exchange  Scrip-Book  Co.,  187  Fed.  991, 
HO  C.  C.  A.  322,  majority  upholding  scrip-book  with  units  expressed  in 
^oney  instead  of  miles. 

Distinguished  in  International  Mausoleum  Co.  v.  Sievert,  213  Fed.  228, 
^29  C.  C.  A.  569,  upholding  Hood  patent  for  improvement  in  mauso- 
leums; Singer  Mfg.  Co.  v.  Brill,  54  Fed.  382,  sewing-machine  treadle 
held  not  void  on  its  face,  though  elements  old ;  whether  it  produced  new 
result,  was  for  jury. 

Right  to  patent  for  new  process.    Note,  20  E.  R.  0.  181. 

Right  to  patent  for  new  combination  of  machines  or  processes. 
Note,  20  £.  R.  0. 158. 

137  U.  a  408-111,   84  L.  Ed.  729,   11  Sop.   Ot  102,   MAT  T.  JUNEAU 
COUNTY. 

Mays  jail-door  patent  held  invalid. 
Approved  in  Connors  v.  Ormsby,  148  Fed.  14,  78  C.  C.  A.  181,  com- 
bination of  spring  with  rack  and  pinion  attachment  in  transom-lifter  not 
invention;  Louden  Mach.  Co.  v.  Janesville  etc.  Tool  Co.,  141  Fed.  981, 
pulley  with  detachable  head  so  that  different  forms  of  heads  can  be  used 
interchangeably  to  fit  different  hay-carriers  not  invention. 

Want  of  patentability  la  available  defense,  though  not  set  up  In  answer 
or  plea. 

Approved  in  Stevens  v.  Rodgers  Boiler  &  Burner  Co.,  186  Fed.  637, 108 
C.  C.  A.  495,  holding  evidence  of  prior  devices  may  be  given  in  patent 
suit,  though  no  notice  given  of  it  in  answer. 

187  U.  a  411-423,  34  L.  Ed.  724,  11  Sup.  Ot.  118,  UNION  STOCK  YARDS 
BANK  ▼.  GILLESPIE. 

Bank  receiving  factor's  deposit,  known  to  be  principal's  money,  cannot 
apply  same  to  payment  of  factor's  overdraft. 

XV— 10 
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Approved  in  Hawkeye  Gold  Dredging  Co.  v.  State  Bank,  157  Fed.  263, 
following  rule;  Fidelity  &  Deposit  Co.  v.  Rankin,  33  Okl.  12, 124  Pac.  73, 
applying  rule  where  bank  knew  that  depositor  drew  from  trust  fund  to 
pay  personal  obligation ;  Boyle  v.  Northwestern  Nat.  Bank,  125  Wis.  508, 
110  Am.  St.  Rep.  844,  1  L.  R.  A.  (N.  S.)  1110,  103  N.  W.  1127,  where, 
after  failure  of  corporation  indebted  to  bank,  president  deposited  funds 
from  grain  sold  by  him  for  customers  in  corporation's  name,  bank  could 
not  apply  funds  to  corporate  debt. 

Distinguished  in  Kimmel  v.  Bean,  68  Kan.  602,  64  L.  R.  A.  785,  75  Pac. 
1119,  bank  receiving  deposit  from  agent,  without  notice  of  agency,  en- 
titled to  apply  it  on  agent 's  overdraft ;  Interstate  Nat.  Bank  v.  Claxtoti, 
97  Tex.  578,  65  L.  R.  A.  820,  80  S.  W.  607,  depositor  holding  money  in 
fiduciary  capacity  may  show  it  at  pleasure,  bank  not  liable  if  it  does 
not  participate  in  misappropriation;  Adams  v.  Citizens'  Bank,  84  Fed. 
272,  28  C.  C.  A.  329,  bank  advancing  to  consignor  has  no  equitable  lien 
on  stock,  or  proceeds  of  sale  by  consignor's  commission  men. 

Agent's  power  to  use  principal's  property  to  pay  own  debt.  Note, 
14  L.  R.  A.  235. 

Bank's  right  to  apply  deposit  by  factor  on  his  debt.  Note,  1  L.  R.  A. 
(N.  S.)  1110. 

Applicability  of  deposits  of  another's  funds  to  indebtedness  of  de- 
positor where  bank  has  no  actual  notice  of  true  character  of  funds. 
Note,  L.  R.  A.  1915A,  718,  728. 

One  receiving  from  factor  for  debt,  money  known  to  be  his  principal's, 
must  account  therefor. 

Approved  in  In  re  Stewart,  178  Fed.  471,  holding  where  banker  re- 
ceived money  knowing  himself  to  be  insolvent,  same  would  constitute 
trust  for  depositor;  Hawkeye  Gold  Dredging  Co.  v.  State  Bank,  157 Fed. 
258,  holding  where  corporation  sues  bank  to  obtain  money  wrongfully 
converted  by  treasurer,  same  must  be  brought  in  equity ;  In  re  Northrop, 
152  Fed.  767,  holding  where  insolvent  bank  was  merely  collecting  agent 
for  other  bank,  money  belonging  to  latter  might  be  claimed  from  trustee ; 
Bills  v.  Schliep,  127  Fed.  107,  62  C.  C.  A.  103,  holding  principal  may 
follow  proceeds  of  sale  of  goods  through  his  factor  into  the  hands  of  any 
person  with  notice  of  trust  character;  Hutchinson  v.  Le  Roy,  113  Fed. 
208,  51  C.  C.  A.  159,  holding  pledgor  of  stock  which  had  been  sold  by 
pledgee  had  right  to  follow  excess  of  funds,  after  paying  his  debt, 
through  hands  of  assignee  in  bankruptcy  of  pledgee  into  hands  of 
trustee  and  to  recover  from  him;  Washbon  v.  Linscott  State  Bank,  87 
Kan.  707,  125  Pac.  21,  holding  where  bank  aided  treasurer  of  lodge  in 
covering  up  his  defalcations,  it  was  liable  to  lodge;  People's  Nat.  Bank 
v.  Myers,  65  Kan.  123,  69  Pac.  164,  holding  one  who  knows  money  in 
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^nds  of  another  belongs  to  a  third  person  cannot  apply  it  in  payment 
°f  His  own  indebtedness;  First  Nat.  Bank  v.  Eastern  Trust  etc.  Co.,  103 
**°-    S3,  79  Atl.  6,  holding  where  mortgagor  of  personal  property  4s  in- 
trust od  with  same  to  sell,  mortgagee  can  follow  proceeds  in  hands  of 
J***"**    parties;  Allen  v.  Puritan  Trust  Co.,  211  Mass.  421,  L.  R.  A.  1915C, 
*-**»    97  N.  E.  919,  holding  bank  appropriating  funds  of  estate  to  cover 
^^^csliarges  on  personal  account  of  administrator  will  be  held  liable  for 
^ch     sum;  Hewitt  v.  Hayes,  205  Mass.  360,  137  Am.  St.  Rep.  448,  91 
*    -E2.  333,  holding  where  beneficiaries  of  insolvent  trustee  elect  to  pre- 
R  ****      claims,  they  are  estopped  from  suing  for  trust  fund;  Quinn  v. 
^ton,  195  Mass.  279,  81  N.  E.  257,  holding  agent  engaged  to  sell  land 
„  ^^ot  also  obtain  commission  from  buyer;  McStay  Supply  Co.  v.  John 
^e  ^ook  &  Co.,  35  Nev.  295,  298,  132  Pac.  547,  549,  holding  where  agent 
^rr^^ited  amounts  collected  to  his  own  credit  in  bank,  bank  could  not 
fc±     ^''Cfcpriate  same  to  cover  personal  obligation;  C.  M.  Keys  Commission 
t^     >*\  Beatty,  42  Okl.  725,  142  Pac.  1104,  holding  factor  held  cattle  in 
^^   ^    until  draft  on  him  had  been  paid ;  Walters  Nat.  Bank  v.  Bantock,  41 
^w  "     ^58,  L.  R.  A.  1915C,  581,  137  Pac.  719,  holding  where  bank  assumes 
^^Vority  over  check  pending  completion  of  sale  of  land,  it  may  be  sued 
"\£l  first  instance  when  amount  becomes  due;  Union  Stock  Yards  Nat. 
Bank  v.  Moore,  79  Fed.  706,  25  C.  C.  A.  150,  and  Citizens  Bank  v.  Adams, 
84  Fed.  270,  both  following  rule;  Clemmer  v.  Drovers'  etc.  Bank,  157  111. 
216,  41  N.  E.  731,  bank  cannot  apply  deposit  to  factor's  debt,  though  it 
knowB  not  who  is  the  consignor ;  Johnson  v.  Payne  etc.  Bank,  56  Mo.  A  pp. 
263,  bank  cannot  apply  deposit  to  pay  guardian 's  debt ;  Rock  Springs  etc. 
Bank  v.  Luman,  6  Wyo.  141,  42  Pac.  878,  bank  cannot  apply  proceeds 
of  mortgaged  chattels  to  its  use;  Munnerlyn  v.  Augusta  Bank,  88  6a. 
338,  SO  Am.  St.  Rep.  162,  14  S.  E.  555,  arguendo. 

Distinguished  in  Stallo  v.  Wagner,  233  Fed.  381,  holding  depositor 
certifying  to  correctness  of  bank's  monthly  statements,  could  not  later 
attack  them;  Titcomb  v.  Richter,  89  Conn.  231,  93  Atl.  528,  holding 
action  will  not  lie  by  principal  against  broker  taking  money  from  her 
agent  for  sales  on  margin;  Randolph  v.  Allen,  73  Fed.  42, 19  C.  C.  A.  353, 
bank  not  required  to  exercise  supervisory  control  over  deposit-  known 
for  special  purpose;  dissenting  opinion  in  Rock  Springs  etc.  Bank  v. 
Luman,  6  Wyo.  164,  42  Pac.  886,  majority  holding  bank  cannot  apply 
proceeds  of  chattel  mortgage  to  its  use. 

Right  of  principal  to  recover  property,  or  value  thereof,  pledged  by 
factor  or  agent  without  authority.    Note,  Ann.  Oas.  191SC,  1290. 

Equitable  owner  of  moneyB  In  bank,  In  another's  name,  may  sue  bank 
in  equity  therefor. 

Approved  in  Fidelity  &  Deposit  Co.  v.  Fidelity  Trust  Co.,  143  Fed. 
160,  funds  of  fraternal  order  deposited  in  bank  as  belonging  to  its  treas- 
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urer;  In  re  Woods,  121  Fed.  601,  holding  where  cotton  was  sold  by  mis- 
take and  proceeds  deposited  to  factor's  account,  who  were  not  con- 
signees, on  their  insolvency  owner  of  cotton  was  entitled  to  value  thereof 
from  bankrupt's  estate;  Hunter  v.  Robbins,  117  Fed.  923,  924,  holding 
equity  has  jurisdiction  to  charge  bank  as  trustee  of  fund  when  it  knew 
of  ownership  and  fraudulently  permitted  codefendant  to  withdraw  it 
and  convert  it  to  his  own  use;  Clemmer  v.  Drovers'  etc.  Bank,  157  III. 
217,  41  N.  E.  732,  Duckett  v.  National  Bank  of  Baltimore,  88  Md.  20, 
41  AtL  163,  Cady  v.  South  Omaha  Bank,  46  Neb.  763,  65  N.  W.  909,  Cady 
v.  South  Omaha  Nat.  Bank,  49  Neb.  129, 68  N.  W.  359,  all  following  rule ; 
San  Diego  Co.  v.  California  Nat.  Bank,  52  Fed.  62,  county  may  recover 
from  receiver,  deposit  by  its  treasurer,  marked  "special." 

Lien  of  bankers  not  founded  on  contract.    Note,  111  Am.  St.  Rep. 
424. 


137  U.  8.  423-136,  34  L.  Ed.  719,  11  Sup.  Ot.  150,  BUSELL  TRIMMER  CO. 
v.  8TEVEN& 

Orcutt's  rotary  cutter,  combining  old  elements,  without  new  result,  is 
not  patentable. 

Approved  in  Keene  v.  New  Idea  Spreader  Co.,  231  Fed.  710,  refusing- 
to  uphold  Keene  patent  for  manure  spreaders ;  Equitable  Asphalt  Main- 
tenance Co.  v.  Parker-Washington  Co.,  197  Fed.  928,  holding  Lutz  patent 
for  machine  for  heating  asphalt  surfaces  was  but  combination  of  old 
methods;  Ansonia  Brass  etc.  Co.  v.  Electrical  Supply  Co.,  144  U.  S.  19, 
36  L.  Ed.  330,  12  Sup.  Ct.  604,  insulated  electric  conductor;  National 
Progress  Bunching  Mach.  Co.  v.  John  R.  Williams  Co.,  44  Fed.  192,  12 
L.  R.  A.  109;  Campbell  v.  Bailey,  45  Fed.  565,  catch-basin  covers;  John- 
son Co.  v.  Pacific  Rolling  Mills  Co.,  47  Fed.  591,  street  railroad  rails 
limited  to  form  described;  Johnson  Co.  v.  Tidewater  Steel  Works,  50 
Fed.  94,  method  of  rolling  rails;  Vulcan  Iron  Works  v.  Smith,  62  Fed. 
449,  10  C.  C.  A.  493,  band  sawmills. 

Distinguished  in  Heywood  Bros  etc.  Co.  v.  Syracuse  etc.  Ry.  Co.,  152 
Fed.  464,  upholding  Aze  and  Gilfillan  patent  for  reversible  car  seat. 

Orcutt  rotary  cutter  shows  great  mechanical  skill,  but  no  original 
thought. 

Distinguished  in  Rubber  Tire  etc.  Co.  v.  Columbia  etc.  Wheel  Co.,  91 
Fed.  990,  if  successful  and  new  result  is  accomplished  it  is  invention. 

Improvement  in  degree  only,  but  accomplishing  same  object,  is  not 
patentable. 

Approved  in  Conley  v.  King  Bridge  Co.,  175  Fed.  82,  holding  Conley 
and  Conley  patent  for  guide  for  punching  holes  in  metal  shows  no  nov- 
elty; Lamson  Consol.  Service  Co.  v.  Hillman,  123  Fed.  422,  59  C.  C.  A. 
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510,  holding  McCarty  patent  No.  465,967,  for  store  service  apparatus 
for  carrying  cash  and  packages,  discloses  patentable  invention. 

Approved  in  Bowman  v.  De  Gaw,  60  Fed.  912,  improvement  in  method 
of  making  flags;  Electric  Ry.  Co.  v.  Jamaica  etc.  R.  Co.,  61  Fed.  673, 
electric  railway;  MacKnight  v.  McNiece,  64  Fed.  118,  artificial' pave- 
ment; Ferris  v.  Batcheller,  70  Fed.  715,  substitution  of  cord  or  tape  for 
thread  to  fasten  buttons,  is  not  invention ;  Klein  v.  Seattle,  77  Fed.  204, 
23  C.  C.  A.  114,  insulating  pins ;  William  Schwarzwaelder  Co.  v.  Detroit, 
77  Fed.  892,  folding-chair;  Gibbon  v.  Lower  Sole-Rounder  Co.,  79  Fed. 
327,  24  C.  C.  A.  612,  sole-cutting  machine ;  Frederick  R.  Stearns  Co.  v. 
Russell,  85  Fed.  230,  29  C.  C.  A.  121,  pill-dipping  device;  Christy  v. 
Hygeia  Pneumatic  Bicycle  Saddle  Co.,  93  Fed.  970,  36  C.  C.  A.  31, 
Christy  patent  for  bicycle  saddle  is  void;  dissenting  opinion  in  Justi  v. 
Clark,  108  Fed.  669,  47  C.  C.  A.  565,  majority  holding  Hurlbut  reissue 
patent  No.  11,696  (original  No.  563,664),  for  improved  dental  spittoon, 
disclosed  patentable  invention. 

Distinguished  in  Rubber  Tire  etc.  Co.  v.  Columbia  etc.  Wheel  Co.,  91 
Fed.  990,  on  facts. 

Patent  cannot  cover  function  not  deemed  material,  nor  claimed  as  new. 

Approved  in  Wells  v.  Curtis,  66  Fed.  323,  13  C.  C.  A.  494,  Cleveland 
Faucet  Co.  v.  Vulcan  Brass  Co.,  72  Fed.  507,  and  L.  Schreiber  &  Son  Co. 
v.  Grimm,  72  Fed.  675,  19  C.  C.  A.  67,  all  following  rule. 

137  U.  &  436,  34  L.  Ed.  730,  11  Sup.  Ot.  140,  TEXAS  LAND  *  OATTLQ 
CO.  v.  SCOTT. 

Not  cited. 

137   U.    &   436-444,   34   L.  Ed.   744,   11    Sop.   Ot    148,   ROBERTSON   v. 
OELSCHLAEOER. 

Difference  between  philosophical  instruments  and  professional,  stated. 

Approved  in  Dodge  v.  United  States,  130  Fed.  625,  orange  flower 
water  and  rose  water  not  medicines,  though  sometimes  used  medicin- 
ally ;  United  States  v.  Massachusetts  General  Hospital,  100  Fed.  934,  935, 
938,  939,  holding,  under  paragraph  585,  Tariff  Act  of  1894,  surgical  in- 
struments are  scientific  instruments;  In  re.  Massachusetts  General  Hos- 
pital, 95  Fed.  974,  975,  976,  977,  applying  rule  to  scientific  instruments; 
Elmer  v.  United  States,  87  Fed.  202,  arguendo. 

Distinguished  in  United  States  v.  Presbyterian  Hospital,  71  Fed.  867, 
18  C.  C.  A.  338,  "scientific  instruments"  refers  to  intrinsic  character  of 
thing  itself,  and  not  to  its  use. 
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137  U.  a  445-450,  34  I*.  Ed.  741,  11  Sup.  Ot.  103,  NEW  YOBK  ETC.  BELT- 
ING OO.  V.  NEW  JEBSEY  ETC.  BTJBBEB.  OO. 

It  is  not  Invention  to  transfer  to  rubber,  mat  effects,  previously  pro- 
duced to  the  eye  upon  other  materials. 

Approved  in  New  York  etc.  Packing  Co.  v.  New  Jersey  etc.  Rubber 
Co.,  53  Fed.  812,  814,  4  C.  C.  A.  21,  patent  limited  to  particular  design. 

Distinguished  in  Jackes-Evans  Mfg.  Co.  v.  Hemp  &  Co.,  140  Fed.  255, 
71  C.  C.  A.  646,  stovepipe  having  lock  for  each  joint  so  that  sheets  can 
be  flattened,  not  so  obviously  lacking  in  invention  as  to  be  declared  void 
on  demurrer. 

Whether  design  is  new  is  question  of  fact,  not  determinable  on  de- 
murrer. 

Approved  in  Ferro  Concrete  Const.  Co.  v.  Concrete  Steel  Co.,  206  Fed. 
669,  124  C.  C.  A.  466,  holding  court  may  take  cognizance  of  antecedent 
and  reliable  publications  to  reinforce  judicial  notice;  Card  v.  Standard 
•Coal  etc.  Co.,  202  Fed.  352,  holding  when  doubt  exists  demurrer  should 
be  overruled;  Lange  v.  McGuin,  177  Fed.  222,  101  C.  C.  A.  389,  holding 
judicial  knowledge  of  chancellor  must  be  such  as  would  controvert  sup- 
posed answer  to  bill  for  infringement ;  Neidich  v.  Edwards,  169  Fed.  426, 
holding  Neidich  patent  for  assimilating  printed  and  typewritten  work 
not  void  on  its  face;  Southern  Plow  Co.  v.  Atlanta  Agricultural  Wks., 
.165  Fed.  218,  holding  court  will  not  consider  prior  state  of  patents  on 
demurrer;  Stafford  v.  Morris,  161  F£d.  120,  upholding  Stafford  and  Holt 
patent  for  improvements  in  circular  knitting-machines;  American  Sul- 
phite Pulp  Co.  v.  De  Grasse  Paper  Co.,  157  Fed.  662,  87  C.  C.  A.  260, 
holding  burden  of  proof  is  on  one  asserting  invalidity  of  patent;  Chin- 
nock  v.  Paterson  etc.  Tel.  Co.,  112  Fed.  533,  60  C.  C.  A.  384,  holding 
Chinnock  patent  No.  274,562  for  process  of  suspending  cables,  is  not  so 
manifestly  lacking  in  patentable  invention  as  to  be  declared  void  on 
demurrer;  Neidich  v.  Fosbenner,  108  Fed.  267,  holding  claims  1  and  2  of 
Brill  patent  No.  478,218,  for  improvement  in  car  trucks,  not  infringed; 
Parsons  v.  Seelye,  100  Fed.  454,  40  C.  C.  A.  484,  holding  state  of  an 
art,  of  which  court  may  take  judicial  notice  in  suit  relating  to  patent, 
is  confined  to  matters  of  general  knowledge;  Lalance  etc.  Mfg.  Co.  v. 
Mosheim,  48  Fed.  452,  following  rule;  Indurated  etc.  Industries  Co.  v. 
Grace,  52  Fed.  128,  court  cannot  take  notice  of  prior  state  of  art;  Heul- 
ings  v.  Reid,  58  Fed.  870,  demurrer  overruled,  unless  patent  is  so  void 
on  its  face  as  to  require  no  defense;  Covert  v.  Travers  etc.  Co.,  70  Fed. 
789,  doubt  should  be  resolved  in  favor  of  patent;  American  Fiber 
Chamois  Co.  v.  Buckskin  Fiber  Co.,  72  Fed.  512, 18  C.  C.  A.  662,  if  court 
be  doubtful,  it  will  overrule  demurrer;  Caldwell  v.  Powell,  73  Fed.  491, 
19  C.  C.  A.  592,  where  patent  is  not  void  on  its  face,  demurrer  is  over- 
ruled; Patent  Button  Co.  v.  Consolidated  Fastener  Co.,  84  Fed.  190,  to 
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tfedare  patent  void  on  demurred,  it  must  be  clear  that  no  proofs  could 
5j*fre  it  patentable;  Heaton  etc.  Fastener  Co.  v.  Schlochtmeyer,  69  Fed. 
5»  arguendo. 

Miscellaneous.    Cited  in  New  York  etc.  Packing  Co.  v.  New  Jersey 
Ci  Rubber  Co.,  48  Fed.  556,  another  feature  of  same  controversy. 

v-  a  451-457,  34  I*  Ed.  788,  11  Sup.  Ot.  141,  IN  KB  PENNSYLVANIA 

°o. 

<lictt0^*eme  Court  may,  by  mandamus,  compel  Inferior  court  to  take  Juris- 
A|T**  *ipon  refusal. 

536    £*t>ved  in  In  re  Grossmayer,  177  U.  S.  49,  44  L.  Ed.  666, 20  Sup.  Ct. 

,  *   Elding  mandamus  will  lie  to  compel  court  to  enter  judgment  by 

^VfcuAt  where  it  declines  to  take  jurisdiction  after  sufficient  service  on 
oeiendant;  Wandelohr  v.  Rainey,  100  Tex.  475,  100  S.  W.  1157,  and 
Casey  v.  Bell,  104  Tex.  339,  137  S.  W.  919,  both  holding  mandamus  lies 
to  compel  court  to  allow  filing  of  transcript  after  time ;  In  re  Hohorst, 
150  U.  S.  664,  37  L.  EcL  1215,  14  Sup.  Ct.  225,  and  In  re  Atlantic  City 
R.  R.  Co.,  164  U.  S.  635,  41  L.  EcL  580,  17  Sup.  Ct.  208,  both  following 
rule;  Schintz  v.  Morris,  13  Tex.  Civ.  App.  594,  35  S.  W.  523,  allowing 
mandamus  to  compel  new  trial. 

Mandamus  will  not  issue  where  writ  of  error  lies,  or  there  is  otnen 
remedy. 

Approved  in  In  re  Morrison,  147  U.  S.  26,  37  L.  EcL  65,  13  Sup.  Ct. 
250,  and  American  Const.  Co.  v.  Jacksonville  Ry.  Co.,  148  U.  S.  370, 
37  L.  Ed.  489,  13  Sup.  Ct.  761,  both  following  rule ;  The  Union  Steam- 
boat Co.,  178  U.  S.  319,  44  L.  Ed.  1085,  20  Sup.  Ct.  905,  holding  decison 
of  inferior  court  upon  any  matter  left  open  by  opinion  of  higher  court 
can  only  be  reviewed  by  new  appeal  and  not  by  mandamus ;  Seymour  v. 
United  States,  10  App.  D.  C.  569,  holding  mandamus  will  not  lie  against 
commissioner  of  patents  to  compel  determination  of  question  of  priority ; 
State  v.  District  Court,  13  N.  D.  219,  100  N.  W.  249,  where,  in  proceed- 
ing by  attorney  general  to  remove  sheriff  for  malfeasance,  court  decided 
it  had  no  authority  to  remove  or  suspend  defendant  in  such  proceeding, 
mandamus  will  not  lie ;  State  v.  Second  Judicial  District  Court,  17  N.  M. 
285,  127  Pac.  24,  holding  refusing  mandamus  to  compel  review  of  order 
of  probate  court  allowing  claim  against  estate ;  State  v.  Booth,  21  Utah, 
95,  59  Pac.  555,  holding  judgment  of  dismissal  in  criminal  case  may  be 
reviewed  by  appead  by  State  under  Const.  Utah,  arts.  VIII  and  IX,  but 
not  by  mandamus. 

Act  of  1887  was  intended  to  contract  the  Jurisdiction  of  Federal  courts. 

Approved  in  Fisk  v.  Henarie,  142  U.  S.  467,  35  L.  Ed.  1083,  12  Sup.  Ct. 

210,  Shaw  v.  Quincy  Min.  Co.,  145  U.  S.  449,  36  L.  Ed.  771,  12  Sup.  Ct. 
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937,  Martin  v.  Baltimore  etc.  R.  R.  Co.,  151  U.  S.  687,  38  L  Ed.  316, 
14  Sup.  Ct.  538,  Tennessee  v.  Union  &  Planters'  Bank,  152  U.  S.  462, 
38  L.  Ed.  514,  14  Sup.  Ct.  657,  Mexican  etc.  R.  R.  Co.  v.  Davidson,  157 
U.  S.  208,  39  L.  Ed.  675,  15  Sup.  Ct.  565,  Missouri  etc.  Ry.  Co.  v.  Fitz- 
gerald, 160  U.  S.  583,  40  L.  Ed.  543,  16  Sup.  Ct.  396,  Wabash  etc.  Ry. 
Co.  v.  Brow,  164  U.  S.  277,  41  L.  Ed.  434,  17  Sup.  Ct.  127,  St.  Louis 
etc.  R.  Co.  v.  Pacific  Ry.  Co.,  52  Fed.  772,  Thurber  v.  Miller,  67  Fed.  378, 
14  C.  C.  A.  432,  Wise  v.  Nixon,  78  Fed.  204,  Farmers  &  Merchants' 
Bank  v.  Schuster,  86  Fed.  164,  29  C.  C.  A.  649,  Hartford  etc.  R.  Co.  v. 
Montague,  94  Fed.  228,  Arkansas  v.  Kansas  etc.  Coal  Co.,  96  Fed.  356, 
and  State  v.  Port  Royal  etc.  Ry.  Co.,  45  S.  C.  432,  23  S.  E.  371,  all 
following  rule ;  Roderick  Lean  Manufacturing  Co.  v.  Kuelling,  209  U.  S. 
540,  52  L.  Ed.  917,  28  Sup.  Ct.  757,  and  Bright  v.  Chesapeake  etc.  Ry. 
Co.,  226  U.  S.  602,  57  L.  Ed.  377,  33  Sup.  Ct.  115,  both  denying  writ  of 
error;  McClellan  v.  Carland,  217  U.  S.  280,  54  L.  Ed.  766,  30  Sup.  Ct. 
501,  holding  Federal  court  has  jurisdiction  to  determine  heirs  at  law 
and  next  of  kin  of  decedent ;  Ex  parte  Wisner,  203  U.  S.  459,  51  L.  Ed. 
268,  27  Sup.  Ct.  150,  holding  cause  cannot  be  removed  from  State  court 
when  Federal  court  has  no  jurisdiction  by  reason  of  nonresidence  of 
parties;  German  Nat.  Bank  v.  Speckert,  181  U.  S.  407,  45  L.  Ed.  927, 
21  Sup.  Ct.  689,  holding  decision  of  Circuit  Court  of  Appeals,  reversing 
decree  of  Circuit  Court  denying  motion  to  remand  cause  to  State  court, 
is  not  appealable  to  Supreme  Court  of  United  States  under  Act  of  Con- 
gress March  3, 1891,  c.  517;  Glover  Mach.  Wks.  v.  Cooke  Jellico  Coal  Co., 
222  Fed.  533,  holding  where  original  suit  was  for  less  than  three  thousand 
dollars,  filing  of  counterclaim  for  more  than  three  thousand  dollars  will 
not  confer  Federal  jurisdiction ;  Tullar  v.  Illinois  Cent.  R.  Co.,  213  Fed. 
282,  holding  suit  for  overcharge  of  freight  and  for  damages  to  shipment, 
not  being  within  Federal  jurisdiction  on  second  ground,  is  not  re- 
movable; Stone  v.  Chicago  B.  &  Q.  R.  Co.,  195  Fed.  836,  holding  action 
brought  in  State  court  by  citizen  of  another  State  against  railroad,  a 
citizen  of  third  State,  is  not  within  Federal  jurisdiction;  Weldon  v. 
Fritzlen,  128  Fed.  615,  holding  in  action  to  foreclose  mortgage  where 
mortgagor  defendant  and  mortgagee  are  residents  of  same  State,  a  credi- 
tor mortgagee  cannot,  being  resident  of  another  State,  remove  cause  to 
Federal  court ;  Foulk  v.  Gray,  120  Fed.  163,  holding  suit  brought  in  court 
of  State  of  which  neither  is  resident  is  not  removable  into  Federal  court 
under  Judiciary  Act  1887-88;  Parkinson  v.  Barr,  105  Fed.  83,  holding, 
on  question  of  removal,  court  will  consider  only  citizenship  and  resi- 
dence of  parties  to  record;  Wahl  v.  Franz,  100  Fed.  683,  40  C.  C.  A. 
638,  holding  proceedings  for  probate  of  will  is  not  "suit  of  a  civil 
nature  at  law  or  in  equity,' '  within  meaning  of  Judiciary  Act  of  1888; 
Pennsylvania  Co.  v.  Leeman,  160  Ind.  21,  66  N.  E.  50,  holding,  under 
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*$  Stat.  433,  435,  §  3,  providing  for  removal  of  causes,  a  plea  in  abate- 
ment is  an  answer;  Rio  Grande  etc.  Ry.  Co.  v.  Telluride  Power  Transmis- 
sion Co.,  23  Utah,  33,  63  Pac.  997,  holding  Supreme  Court  of  State  has 
0  po-wer  to  review  order  of  Federal  court  declining  jurisdiction  and 
e***^ncling  cause  to  State  court. 


.  of  1887  removed  Supreme  Court's  power  to  mandamus,  where  Olr- 

*   Oourt  improperly  remands  removed  cause. 

2  ^ *>**roved  in  Fisk  v.  Henarie,  142  U.  S.  468,  86  L.  Ed.  1083,  12  Sup.  Ct. 

g42 »     ***id  Missouri  etc.  Ry.  Co.  v.  Fitzgerald,  160  U.  S.  581,  40  L.  Ed. 

«    *    ^-O  Sup.  Ct.  395,  both  following  rule;  Powers  v.  Chesapeake  etc.  Ry. 

£*    ^^9  U.  S.  98,  42  L.  Ed.  675,  18  Sup.  Ct.  266,  order  remanding  is 

final "*"^ viewable;  Patten  v.  Cilley,  62  Fed.  497,  order  dismissing  is  not 

*rw      Judgment,  subject  to  writ  of  error;  May  v.  State  Nat.  Bank,  59 

jp*   "      €519,  after  remanding    jurisdiction  of  State  court  is  conclusive; 

gt^^^la  v.  Oregon  etc.  R.  Co.,  21  Or.  140,  27  Pac.  92,  jurisdiction  of 

t^>       court  is  not  lost  when  cause  ordered  removed  by  it  is  remanded. 

ritJt      ^ingaished  in  Detroit  v.  Detroit  etc.  Ry.  Co.,  54  Fed.  11,  neither 

K^»>  removing  nor  remanding  is  final. 

Removal  for  local  prejudice,  under  act  of  1887,  is  only  possible  where 
amount  exceeds  two  thousand  dollars. 

Approved  in  Cochran  v.  Montgomery  Co.,  199  U.  S.  270,  50  L.  Ed.  187, 
26  Sup.  Ct.  58,  suit  in  which  one  of  two  defendants  is  citizen  of  same 
State  as  plaintiff  not  removable  on  ground  of  prejudice  or  local  influ- 
ence; Iowa  etc.  Min.  Co.  v.  Bliss,  144  Fed.  455,  where  alien  sued  prin- 
cipal and  nonresident  guaranty  company  on  bond,  controversy  with 
company  separable  and  removable  to  Federal  courts ;  Swofford  v.  Cornu- 
copia Mines  of  Oregon,  140  Fed.  958,  trustee  in  bankruptcy  cannot 
remove  cause  unless  it  clearly  appears  that  jurisdictional  amount  is 
involved ;  Campbell  v.  Milliken,  119  Fed.  986,  holding  one  of  two  defend- 
ants, both  necessary  parties,  and  where  there  is  no  separable  contro- 
versy, cannot  remove  cause  for  local  prejudice  under  U.  S.  Comp.  Stats. 
1901,  p.  509,  where  codefendant  and  plaintiffs  are  residents  of  same 
State;  Montgomery  Co.  v.  Cochran,  116  Fed.  995,  holding  where  one  de- 
fendant has  right  to  removal  of  cause  to  Federal  court  for  local  prejudice, 
it  is  immaterial  that  codefendant  and  plaintiff  are  residents  of  same 
State;  Ellison  v.  Louisville  etc.  R.  R.  Co.,  112  Fed.  810,  50  C.  C.  A.  530, 
holding  under  act  of  March,  1887,  providing  for  removal  of  cause  to 
Federal  court  when  justice  cannot  be  obtained,  it  was  error  for  court 
to  refuse  plaintiff  right  to  contest  allegation  of  petition  for  removal; 
Cole  v.  Garland,  107  Fed.  762,  46  C.  C.  A.  626,  holding  where  party  has 
shown  right  to  have  case  tried  in  Federal,  and  court  below  has  remanded 
it,  his  remedy  is  by  writ  of  error  to  Supreme  Court  of  State;  Terre 
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Haute  v.  Evansville  etc.  R.  Co.,  106  Fed.  549,  holding,  under  Judiciary 
Act  1887-88,  §  2,  a  cause  may  be  removed  from  State  to  Federal  court 
for  local  prejudice  only  where  there  is  a  diversity  of  citizenship  be- 
tween parties;  Beach  v.  Southern  Ry.  Co.,  131  N.  C.  401,  42  S.  E.  857, 
holding  foreign  corporation  which  has  complied  with  Laws  of  1899,  c.  62, 
N.  C,  cannot  remove  cause  to  Federal  court  on  ground  of  local  preju- 
dice; Detroit  v.  Detroit  etc.  Ry.  Co.,  54  Fed.  5,  Tod  v.  Cleveland  etc. 
Ry.  Co.,  65  Fed.  148,  12  C.  C.  A.  521,  Middleton  v.  Middleton,  87  Iowa, 
294,  54  N.  W.  143,  and  Hunt  v.  Hardin,  14  Tex.  Civ.  App.  286,  36  S.  W. 
1019,  all  following  rule ;  In  re  Cilley,  58  Fed.  980,  986,  probate  of  will 
is  not  suit  at  common  law,  or  in  equity,  nor  removable;  Jackson  v. 
Pearson,  60  Fed.  124,  125,  defendant  in  another  State  may  remove  ou 
ground  of  prejudice,  though  codefendants  are  citizens  of  State  where 
suit  is  brought;  Thurber  v.  Miller,  67  Fed.  378,  14  C.  C.  A.  432,  restric- 
tion as  to  residence  in  second  and  fourth  clause  of  section  2,  is  implied 
in  third  clause;  In  re  Foley,  76  Fed.  394,  probate  proceedings  are  not 
removable ;  Chappell  v.  Chappell,  86  Md.  544,  39  Atl.  989,  Federal  courts 
have  no  jurisdiction  of  divorce  suit. 

Affidavit  of  local  prejudice  must  state  facts,  not  mere  belief,  sufficient 
to  satisfy  court. 

Approved  in  Harding  v.  Standard  Oil  Co.,  170  Fed.  656,  holding  ab- 
sence of  allegation  of  separable  controversy  in  petition  may  be  supplied 
by  record ;  Willard  v.  Norcross,  83  Vt.  273,  276,  277,  75  Atl.  271,  272, 
273,  holding  ruling  that  prejudice  must  "  clearly  V  appear  does  not  in- 
correctly state  measure  of  proof ;  Fisk  v.  Henarie,  142  U.  S.  468, 35  L.  Ed. 
1083,  12  Sup.  Ct.  210,  Bellaire  v.  Baltimore  etc.  R.  R.  Co.,  146  U.  S.  118, 
36  L.  Ed.  911,  13  Sup.  Ct.  17,  Walcott  v.  Watson,  46  Fed.  531,  Smith  v. 
Crosby  Lumber  Co.,  46  Fed.  821,  Reeves  v.  Corning,  51  Fed.  776,  Schwenk 
v.  Strang,  59  Fed.  211,  8  C.  C.  A.  92,  Tacoma  v.  Wright,  84  Fed.  838, 
Crotts  v.  Southern  Ry.  Co.,  90  Fed.  2,  and  Pennsylvania  Co.  v.  Versten, 
140  111.  643,  15  L.  R.  A.  800,  30  N.  E.  541,  all  following  rule ;  Curinow  v. 
Phoenix  Ins.  Co.,  44  Fed.  307,  affidavit  of  knowledge  is  insufficient;  Adel- 
bert  etc.  Reserve  Univ.  v.  Toledo  etc.  Ry.  Co.,  47  Fed.  843,  and  Carpenter 
v.  Chicago  etc.  Ry.  Co.,  47  Fed.  535,  after  removal,  court  will  not  receive 
counter-affidavits  and  motion  to  remand;  Hall  v.  Chattanooga  Agricul- 
tural Works,  48  Fed.  602,  604,  petition  should  state  facts  relied  on; 
Reeves  v.  Corning,  51  Fed.  777,  notice  of  petition  is  not  necessary; 
Detroit  v.  Detroit  etc.  Ry.  Co.,  54  Fed.  17,  but  affidavit  need  not  be  on 
personal  knowledge;  Crotts  v.  Southern  Ry.  Co.,  90  Fed.  3,  court,  having 
exercised  its  discretion,  cannot  remand  after  term;  Meyer  Drug  Co.  v. 
Malm,  7  Kan.  764,  28  Pac.  1012,  plaintiff  cannot  remove;  Herndon  v. 
Southern  R.  Co.,  73  Fed.  308,  and  Bonner  v.  Meike,  77  Fed.  487,  notice 
of  petition  to  remove  should  be  given;  Tucker  v.  Inter-State  Life  Assn.f 
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**2  N.  C.  797,  17  S.  E.  532,  and  Lawson  v.  Richmond  etc.  Ry.  Co.,  112 
•  C  396,  17  S.  E.  171,  State  court  may  decline  to  permit  removal,  er- 
fieoiisly  ordered;  dissenting  opinion  in  Matter  of  Moore,  209  U.  S. 

}l>  14  Ann.  Gas.  1164,  52  L.  Ed.  913,  28  Sup.  Ct.  585,  706,  holding 

^**iff  agreeing  to  continuance  after  removal  will  be  deemed  to  have 

£***ited  thereto. 

• l^tinguished  ^  Detroit  ▼•  Detroit  etc.  Ry.  Co.,  54  Fed.  12,  affidavit 
^^i«f  of  credible  person,  as  to  facts,  is  sufficient. 

^**<5«lIaneou8.    Cited  in  Wilson  v.  Smith,  66  Fed.  83,  incidentally. 

137  X*     «, 

Z?  -    8.  457-458,  34  I*.  Bd.  741,  11  Sup.  Ot,  143,  IN  RE  PENNSYLVANIA 

*   tsited. 

*  *  ^*  a  458-464,  34  L.  Ed.  752,  11  Bop.  Ot.  164,  BASS  v.  TA7T. 

"Sot  cited. 

137  U.  &  465-473,  34  L.  Bd.  754,  11  Sup.  Ot.  157,  HOFFMAN  v.  OVERBBY. 

Party's  admissions  while  insane  cannot  be  made  basis  of  decree  against 
htm. 

Approved  in  In  re  Calvi,  185  Fed.  652,  holding  party  cannot  discredit 
testimony  of  own  witness  nnless  he  can  produce  other  witnesses  to  con- 
tradict. 

137  U.  &  473-479,  34  L.  Bd.  759,  11  Sap.  Ot.  160,  BANK  OF  BRITISH 
NOBTH  AMERICA  v.  COOPER. 

Whether  bill  states  entire  contract,  or  may  be  aided  by  parol,  is  for 
Jury. 

Approved  in  Dennis  v.  Slyfield,  117  Fed.  479,  54  C.  C.  A.  520,  holding 
question  of  fact  whether  written  agreement  constituted  entire  agree- 
ment; dissenting  opinion  in  Kinnear  H.  Gager  Mfg.  Co.  v.  Miner,  88 
Vt.  333,  92  AtL  463,  majority  holding  contract  for  furnishing  of  build- 
rog  materials  cannot  be  varied  by  parol ;  Lillard  v.  Kentucky  Distilleries 
etc.  Co.,  134  Fed.  183,  67  C.  C.  A.  74,  arguendo. 

Bank  receiving  money,  instructed  to  pay  sender's  debt,  cannot  substitute 
creditor's  wishes  as  to.  its  transmission. 

Approved  in  American  Exchange  Nat.  Bank  v.  Loretta  Gold  &  Silver 
Min.  Co.,  165  111.  110,  56  Am.  St.  Rep.  235,  46  N.  E.  204,  such  bank  can- 
not place  deposit  to  credit  of  party 's  bank  to  whom  it  is  sent. 

Principal's  loss,  consequent  upon  agent's  disregard  of  instructions,  must 
be  borne  by  agent. 

Approved  in  Goshorn  v.  People's  Nat.  Bank,  32  Ind.  App.  431,  102 
Am.  St.  Rep.  248,  69  N.  E.  186,  transmission  of  money  function  of  bank, 
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which  is  therefore  responsible  for  cashier's  failure  to  transmit;  San 
Pedro  Lumber  Co.  v.  Reynolds,  121  Cal.  89,  53  Pac.  415,  where  funds  are 
embezzled  through  a  manager's  negligence,  burden  is  on  him  to  show 
he  is  not  liable  for  whole  loss. 


137  U.  a  480-483,  34  I*.  Ed.  765,    11  Sup.  Ct.  173,  AMBLEE  T.  EPPINGER. 

By  act  of  1887,  assignee  can  sue  in  Circuit  Court  for  trespass  to  prop- 
erty,  though  assignee  could  not. 

Approved  in  Crown  Orchard  Co.  v.  Dennis,  229  Fed.  655,  holding 
grantee  of  standing  timber  might  bring  suit  for  its  conversion;  Power 
&  Irrigation  Co.  v.  Capay  Ditch  Co.,  226  Fed.  641,  allowing  complain- 
ant company  to  redeem  from  mortgage  given  by  predecessor;  Utah- 
Nevada  Co.  v.  De  Lamar,  133  Fed.  119,  121,  66  C.  C.  A.  179,  objection 
that  assignor  could  not  have  sued  in  Circuit  Court  cannot  be  waived, 
and  fact  that  contract  is  oral  makes  no  difference ;  Buckingham  v.  Dake, 
112  Fed.  261,  50  C.  C.  A.  492,  holding  action  of  replevin  by  assignee  of 
promissory  note  secured  by  chattel  mortgage  to  recover  possession  from 
stranger  to  contract  is  not  suit  to  recover  contents  of  chose  in  action 
under  act  May  3,  1887,  Kan.;  Connecticut  v.  Chicago  etc.  R.  Co.,  48 
Fed.  178,  assignee  of  claim  for  overcharge  of  freight,  may  sue  in  Circuit 
Court;  Bertha  etc.  Mineral  Co.  v.  Vaughan,  88  Fed.  569,  assignee  of 
share  in  an  estate  may  sue;  Mexican  Central  R.  R.  Co.  v.  Davidson,  157 
U.  S.  206,  89  L.  Ed.  674,  15  Sup.  Ct.  565,  jurisdiction  on  removal  is" 
limited  to  suits  under  section  1;  suit  by  assignee  of  mortgagee  cannot 
be  removed. 

Distinguished  in  Brown  v.  Fletcher,  235  U.  S.  597,  59  L.  Ed.  377,  35 
Sup.  Ct.  154,  holding  Judicial  Code,  §  24,  did  not  apply  to  suit  by 
assignee  of  cestui  que  trust  to  enforce  interest  in  trust  fund;  Noyes  v. 
Crawford,  133  Fed.  797,  cause  of  action  arose  after  plaintiff  became 
owner  of  property. 

137  U.  8.  483-496,  34  L.  Ed.  734,  11  Sup.  Ct.  143,  HOLDEN  T.  MINNESOTA. 

Statute  repealing  previous  inconsistent  ones,  by  necessary  implications, 
leaves  consistent  laws  standing. 

Approved  in  Great  Northern  Ry.  Co.  v.  United  States,  155  Fed.  949, 
953,  957,  84  C.  C.  A.  93,  holding  Elkins  Act  (U.  S.  Comp.  Stats.  Supj>. 
1905,  599),  was  not  repealed  by  Hepburn  Act,  (Act  June  29,  1906); 
Territory  v.  Ruval,  9  Ariz.  417,  84  Pac.  1097,  holding  where  act  defin- 
ing larceny  merely  added  other  items,  it  did  not  repeal  former  act; 
Croasdale  v.  Davis,  9  Kan.-App.  192,  59  Pac.  668,  holding,  irrespective 
of  amendment  of  law  of  1869,  Kan.,  power  of  clerk  of  Court  of  Appeals 
to  tax  costs  is  determined  by  Gen.  Stats.  1868,  c.  27,  §  8 ;  dissenting 
opinion  in  Wilson  v.  People,  36  Colo.  428,  85  Pac.  190,  majority  holding 
act  of  1905  could  not  apply  to  violation  of  election  law  of  1894. 
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BegslationB  as  to  hanging,  .held  not  to  affect  substantial  rights,  and 
not  ex  post  facto. 

Approved  in  State  v.  Malloy,  95  S.  C.  448,  Ann.  Gas.  19150,  1053,  78 
S.  E.  997,  and  Malloy  v.  State  of  South  Carolina,  237  U.  S.  183,  59 
L  Ed.  906,  35  Sup.  Ct.  507,  holding  changing  method  of  administering 
capital  punishment  was  not  void  when  applied  to  those  awaiting  exe- 
cution; State  v.  Pioneer  Press  Co.,  100  Minn.  177, 117  Am.  St.  Bop.  684, 
10  Ann.  Gas,  351,  9  L.  R.  A.  (N.  S.)  480,  110  N.  W.  869,  upholding 
'conviction  for  publishing  account  of  legal  execution;  State  v.  Rooney, 
12  K.  D.  153,  154,  95  N.  W.  516,  stating  that  hanging  should  be  in 
penitentiary  not  in  county  jail,  not  ex  post  facto;  State  v.  Rooney,  12 
N\  D.  158,  95  N.  W.  518,  statute  lengthening  period  which  must  intervene 
between  judgment  and  hanging  mitigates  punishment;  Holden  v. 
Hardy,  169  U.  S.  385,  42  L.  Ed.  789,  18  Sup.  Ct.  385,  upholding  eight- 
hour  law. 

Provision  for  solitary  confinement,  being  prospective  only,  held  not 
ex  post  facto. 

Approved  in  State  v.  Haddox,  50  W.  Va.  224,  40  S.  E.  388,  hold- 
ing imposing  death  sentence  again  after  affirmance  of  judgment  on 
appeal  is  ministering  duty  of  trial  judge;  Sage  v.  State,  127  Ind.  19, 
26  N.  E.  669,  amendatory  act,  simply  re-enacting,  is  not  ex  post  facto ; 
State  v.  Kingsly,  10  Mont.  547,  prosecution  by  information,  instead  of 
indictment,  is  ex  post  facto;  People  v.  McDonald,  5  Wyo.  536,  29 
L.  R.  A.  838,  42  Pac.  18,  repealing  an  act  without  a  saving  clause,  as  to 
pending  proceedings,  prevents  affirmance  of  conviction;  McElvaine  v. 
Brash,  142  U.  S.  159,  35  L.  Ed.  973,  12  Sup.  Ct.  158,  similar  provision 
in  New  York  code  is  valid;  In  re  Tyson,  21  Colo.  80,  39  Pac.  1094, 
arguendo. 

Distinguished  in  People  v.  McNulty,  3  Cal.  Unrep.  444,  28  Pac.  817, 
holding  amendment  extending  time  within  which  criminals  might  be 
executed  ex  post  facto  and  void  when  applied  to  those  awaiting  execu- 
tion. 

Laws  changing  punishment  as  ex  post  facto  laws.    Note,  3  Ann. 
Gas.  81. 

Regulation  that  Governor  fix  date  of  execution  for  murder  is  not  undue 
process  of  law. 

Approved  in  Ex  parte  Cross,  9  Mackey  (D.  C),  573,  holding  time  and 
place  of  execution  are  not  part  of  judgment ;  Bullitt  v.  Sturgeon,  127  Ky. 
339,  14  L.  R.  A.  (N.  S.)  268,  105  S.  W.  470,  holding  Governor  may  fix 
another  day  provided  execution  is  not  enforced  on  day  specified;  Lam- 
bert v.  Barrett,  159  U.  S.  663,  40  L.  Ed.  297,  16  Sup.  Ct.  136,  following 
role;  Schwab  v.  Berggren,  143  U.  S.  451,  36  L.  Ed.  224,  12  Sup.  Ct.  528, 
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and  Cross  v.  Burke,  146  U.  S.  83,  36  L.  Ed.  897,  13  Sup.  Ct.  22,  time  and 
place  of  execution  are  not  part  of  judgment  or  sentence ;  Commonwealth 
v.  Hill,  185  Pa.  St.  393,  39  Atl.  1058,  appeal  does  not  act  as  supersedeas ; 
upon  affirmance  sheriff  may  execute. 


137  TJ.  S.  496-507,  34  I*  Ed.  762,  11  Sap.  Ct.  166,  BASSETT  T.  UNITED 
STATES. 

Neither  spouse  Is  competent  witness  against  the  other,  in  criminal 
prosecutions. 

Approved  in  Johnson  v.  United  States,  221  Fed.  251,  137  C.  C.  A. 
106,  holding  wife  cannot  testify  against  husband  in  prosecution  for 
transporting  her  for  purposes  of  prostitution;  Talbott  v.  United  States, 
208  Fed.  145,  125  C.  C.  A.  360,  holding  wife  of  one  of  several  defend- 
ants cannot  testify  against  any  of  them;  People  v.  Cunale,  137  Cal. 
538,  70  Pac.  470,  holding  intercourse  with  female  under  sixteen  years  of 
age,  with  her  consent,  is  not  criminal  violence  within  meaning  of  Pen. 
Code,  §  1322,  Cal.,  providing  husband  or  wife  is  not  competent  witness 
against  the  other;  Molyneux  v.  Willcockson,  157  Iowa,  42,  41  L.  R.  A. 
(N.  S.)  1213, 137  N.  W.  1017,  holding  forgery  of  husband  of  wife's  name 
to  instrument  is  not  crime  against  her  so  as  to  permit  her  to  testify 
against  him;  Hunter  v.  State,  10  Okl.  Cr.  127,  134  Pac.  1137,  holding 
wife  may  testify  against  husband  charged  with  failure  to  provide  for 
children;  State  v.  Burt,  17  S.  D.  9,  106  Am.  St.  Rep.  759,  62  L.  R.  A. 
172,  94  N.  W.  410,  wife  cannot,  over  his  objection,  testify  against  hus- 
bond  charged  with  incest;  Brock  v.  State,  44  Tex.  Cr.  342,  100  Am.  St. 
Rep.  859,  60  L.  R.  A.  465,  71  S.  W.  22,  wife  cannot  testify  in  criminal 
prosecution  against  husband  even  with  his  consent;  State  v.  Woodrow, 
58  W.  Va.  529,  112  Am.  St.  Rep.  1003,  52  S.  E.  545,  wife  not  competent 
witness  against  husband  for  murder  of  his  infant  child,  although  same 
bullet  that  killed  child  wounded  her;  Hopkins  v.  Grimshaw,  165  U.  S. 
349,  41  L.  Ed.  741,  17  Sup.  Ct.  404,  widow  cannot  testify  to  private 
conversation  with  her  husband;  State  v.  McGrath,  35  Or.  110,  57  Pac. 
321,  husband,  by  becoming  witness,  does  not  consent  to  examination  of 
wife. 

Distinguished  in  State  v.  Bean,  104  Mo.  App.  256,  78  S.  W.  640, 
wife  competent  witness  against  husband  in  prosecution  for  abandon- 
ment; dissenting  opinion  in  Ex  parte  Beville,  58  Fla.  192,  194,  19  Ann. 
Cas.  48,  27  L.  R.  A.  (N.  S.)  273,  50  South.  692,  693,  majority  compelling 
wife  to  testify  against  her  husband  on  charge  of  murder. 

Common-law  rules  as  to  competency  of  husband  and  wife  as  wit- 
nesses against  each  other  in  criminal  cases.  Note,  2  Ann.  Oas. 
881. 


^1 
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^e^al  wife  cannot  testify,  in  Utah,  against  spouse  accused  of  polygamy. 
£  *>P:roved  in  United  States  v.  Meyers,  14  N.  M.  521,  529,  99  Pac.  337, 
*  Holding  wife  cannot  testify  against  her  husband  on  charge  of  adul- 
^T»     State  v.  Kephart,  56  Wash.  562,  26  L.  R.  A.  (N.  S.)  1123,  106 
tChZ.    ^G&j  holding  wife  cannot  testify  on  charge  of  arson  even  though 
f^f^**ty  belonged  to  her;  Knapp  v.  State,  54  Tex.  Cr.  635,  130  Am.  St. 
YjS^V   ^^»  1-^  ^*  "W*  ®^7,  h°^ing  wife  cannot  testify  against  husband  in 
y,  \^^  charge;. People  v.  Quanstrom,  93  Mich.  259,  16  L.  R.  A.  725,  53 
\\v    -  167,  same  rule  applies  in  prosecution  for  bigamy. 
^/^Vinguished  in  State  v.  Kniffen,  44  Wash.  486,  120  Am.  St.  Rep. 
^Wfc,  12  Ann.  Gas.  113,  87  Pac.  838,  holding  first  wife  can  testify  against 
Wfoand  on  charge  of  bigamy;  Dill  v.  People,  19  Colo.  477,  41  Am.  St. 
Rep.  260,  36  Pac.  232,  wife  may  testify  against  husband  prosecuted  for 
perjury,  in  suit  for  divorce;  Jordan  v.  State,  142  Ind.  426,  41  N.  E.  819, 
injured  spouse  may  testify  against  the  other ;  dissenting  opinion  in  Peo- 
ple 7.  Quanstrom,  93  Mich.  259,  261,  16  L.  R.  A.  725,  726,  53  N.  W.  167, 
168,  applying  rule  in  prosecution  for  bigamy. 

Husband  and  wife  as  witness  for  or  against  each  other  in  criminal 
prosecutions.    Note,  106  Am.  St.  Rep.  728. 

Husband  or  wife  as  competent  witness  in  prosecution  for  bigamy. 
Note,  12  Ann.  Cas.  115. 

Polygamy  does  not  come  within  exception  making  wife  competent  wit- 
ness, where  crime  committed  against  her. 

Approved  in  People  v.  Quanstrom,  93  Mich.  259,  16  L.  R.  A.  725,  53 
N.  W.  167,  and  In  re  Mayfield,  141  U.  S.  113,  35  L.  Ed.  637,  11  Sup.  Ct. 
940,  arguendo. 

Distinguished  in  Dill  v.  People,  19  Colo.  480,  41  Am.  St.  Rep.  263,  36 
Pac.  233,  holding  wife  may  testify  against  husband  prosecuted  for  per- 
jury in  divorce  case ;  Jordan  v.  State,  142  Ind.  426,  41  N.  E.  819 ;  injured 
spouse  may  testify  against  other ;  State  v.  Chambers,  87  Iowa,  4,  43  Am. 
St  Rep.  351,  53  N.  W.  1091,  incest  with  stepdaughter  is  crime  against 
wife;  dissenting  opinion  in  People  v.  Quanstrom,  93  Mich.  261,  53  N.  W. 
168,  16  L.  R.  A.  726,  majority  applying  rule  in  prosecution  for  bigamy. 

137  U.  a  507-521,  34  L.  Ed.  747,  11  Sup.  Ot  129,  CHICAGO  ETC.  RT.  OO. 
▼.  ARTERY. 

Section-hand  is  within  Iowa  code,  making  railroad  liable  for  fellow- 
servant's  negligence. 

Approved  in  Wabash  Ry.  Co.  v.  Erb,  36  Ind.  App.  655,  73  N.  E. 
940,  employee  injured  by  locomotive  while  returning  from  work  on  rail- 
road velocipede  furnished  by  defendant,  may  recover;  Mikesell  v. 
Wabash  R.  Co.,  134  Iowa,  740, 112  N.  W.  203,  holding  railroad  liable  for 
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killing  mare  where  it  failed  to  repair  fences  along  right  of  way;  Boyd 
v.  Missouri  Pac.  Ry.  Co.,  236  Mo.  78,  139  S.  W.  566,  and  Boyd  v.  Mis- 
souri Pac.  Ry.  Co.,  249  Mo.  127,  Ann.  Oas.  1914D,  37,  155  S.  W.  17, 
both  holding  handcar  is  "car"  under  liability  statute;  Hardt  v.  Chicago 
etc.  Ry.  Co.,  130  Wis.  524,  110  N.  W.  431,  and  Cahill  v.  Illinois  Cent.  R. 
Co.,  148  Iowa,  244,  28  L.  R.  A.  (N.  S.)  1121,  125  N.  W.  332,  both  hold- 
ing railroad  liable  where  section-hand  drops  handcar  on  fellow- 
employee;  Rice  v.  Wabash  Ry.  Co.,  92  Mo.  App.  39,  holding  section- 
hand  riding  on  handcar  is  within  protection  of  Fellow-servant  Act  of 
Missouri;  Perez  v.  San  Antonio  etc.  Ry.  Co.,  28  Tex.  Civ.  258,  67  S.  W. 
139,  holding  under  Sayler's  Ann.  Civ.  Stats.  Tex.,  art.  4560f,  provid- 
ing for  liability  of  railroad  for  injuries  to  employees,  error  to  instruct 
jury  that  plaintiff  could  not  recover  if  brake  was  not  applied  under 
order  of  foreman;  Larson  v.  Illinois  etc.  Ry.  Co.,  91  Iowa,  83,  86,  58 
N.  W.  1077,  following  rule ;  Akeson  v.  Chicago  etc.  Ry.  Co.,  106  Iowa, 
60,  75  N.  W.  678,  filling  tenders  is  engaging  in  use  and  operation  of 
road. 

Distinguished  in  Reinke  v.  Northern  Pac.  R.  Co.,  145  Fed.  992,  Mon- 
tana statute  making  railroad  liable  for  injury  to  fellow-servant  by  engi- 
neer does  not  include  injury  by  operator  of  statutory  engine;  Indian- 
apolis Traction  etc.  Co.  v.  Kinney,  171  Ind.  620,  23  L.  R.  A.  (N.  S.)  711, 
85  N.  E.  958,  holding  laborer  engaged  to  unload  rails  from  car  was  not 
within  provisions  of  Employers'  Liability  Act;  Givens  v.  Southern 
Ry.  Co.,  94  Miss.  851,  22  L.  R.  A.  (N.  S.)  971,  49  South.  183,  holding 
act  regarding  liability  of  railroads  did  not  apply  to  logging  railroad; 
Pearson  v.  Chicago  etc.  Ry.  Co.,  47  Minn.  11,  49  N.  W.  303,  loading 
railroad  iron  is  not  work  connected  with  use  and  operation  of  road. 

What  is  a  railroad  hazard  within  statutes  abolishing  or  restricting 
fellow-servant  rule  as  to  railroad  employees.  Note,  18  L.  R.  A. 
(N.  S.)  482. 

Witness  Bought  to  be  impeached  must  first  hare  his  attention  called  to 
time,  etc.,  of  contradictory  statement. 

Approved  in  Jones  v.  United  States,  162  Fed.  432,  89  C.  C.  A.  303, 
holding  where  witness  testifies  as  to  having  made  sworn  statement  whole  x 
statement  is  admissible;  St.  Louis  etc.  Ry.  Co.  v.  Faisst,  68  Ark.  593, 
61  S.  W.  376,  holding  when  witness  has  admitted  signature  to  affidavit, 
but  stated  that  statement  was  taken  down  by  another,  it  was  error  to 
refuse  affidavit  to  be  read  to  jury;  Stebbins  v.  Crooked  Creek  R.  R.  etc. 
Co.,  116  Iowa,  515,  90  N.  W.  356,  holding  under  Code  Iowa,  §  2071,  re- 
lating to  liability  of  railroads  for  injuries  to  employees  by  coemployees, 
an  employee  who  is  injured  by  negligence  of  coemployee  while  trans- 
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f erring  rails  from  one  car  to  another  may  recover;  Texas  etc.  Co.  v. 
Webb,  31  Tex.  Civ.  501,  72  S.  W.  1046,  holding,  under  Rev.  Stats.,  art. 
4560f,  Tex.,  relating  to  liability  of  railroad  for  negligence  of  fellow- 
employee,  car  used  for  transporting  rock  down  incline  track  to  rock- 
crusher  is  a  car ;  Mattox  v.  United  States,  156  U.  S.  246,  89  L.  Ed.  412, 
15  Sup.  Ct.  341,  following  rule;  Hickory  v.  United  States,  151  U.  S.  309, 
88  L.  Ed.  174, 14  Sup.  Ct.  336,  proof  of  contradictory  statements*  of  one's 
own  witness,  is  generally  inadmissible. 

Witness  may  be  cross-examined  M  to  his  written  statement,  without 
ca&mg  person  to  whom  made. 

Approved  in  Fordyce  v.  Hardin,  54  Ark.  556,  16  S.  W.  676,  value 
fixed  in  one's  assessment  list  may  be  used  against  him. 

187  U.  a  521-628,  34  L.  Ed.  780,  11  Sup.  Ot.  183,  WELLFOBO  v.  SNYDER. 

Bequest  of  personalty  to  be  held  In  trust  for  daughter  Tests  absolute 
title  disposable  by  her  will. 

Approved  in  Cooksey  v.  Hill,  106  Ky.  308,  50  S.  W.  238,  holding 
words  "dying  without  issue,"  in  will,  do  not  refer  to  death  of  devisee 
before  testator  or  during  some  particular  estate  provided  for;  Hill  v. 
Hill,  90  Neb.  48,  38  L.  R.  A.  (N.  S.)  198,  132  N.  W.  740,  holding  devise 
to  trustee  with  no  duties  to  perform  and  with  no  remainder  or  gift  over 
vests  in  trustee  naked  legal  title ;  Martin  v.  Fort,  83  Fed.  24,  27  C.  C.  A. 
428,  following  rule ;  Patton  v.  Ludington,  103  Wis.  648,  74  Am.  St.  Rep. 
919,  79  N.  W.  1079,  law  favors  vested  rather  than  contingent  bequests; 
Cotter  v.  Couch,  141  U.  S.  311,  35  L.  Ed.  730, 11  Sup.  Ct.  1009,  arguendo. 

Legacy  In  trust  for  daughter  during  life,  then  to  her  Issue,  or  sisters, 
confers  absolute  title  on  unmarried  daughter. 

Approved  in  Turner  v.  Turner,  3  Ind.  Ter.  585,  64  S.  W.  *544,  holding 
where  will  gave  to  son  profits  of  certain  merchandise  business  with  pro- 
vision that  same  be  sold  at  his  death,  son  took  absolute  interest;  Jen- 
nings v.  Reed,  75  N.  J.  Eq.  534,  72  Atl.  941,  holding  where  devise  was 
made  to  daughter  to  be  hers  while  unmarried,  same  passed  under  her 
will,  where  she  never  married;  Cooksey  v.  Hill,  106  Ky.  297,  50  S.  W. 
238,  construing  devise  to  daughter  with  limitations  over,  as  conditional 
fee. 

137  U.  a  628^642,  34  I*  Bd.  767,  11  8up.  Ot  168,  8T.  PAXIL  ETC.  BY.  OO. 
▼.  PHELPS. 

Clear  letter  of  law  is  not  to  be  disregarded  in  favor  of  alleged  settled 
policy  of  government, 
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Approved  in  United  States  v.  St.  Paul  etc.  Ry.  Co.,  225  Fed.  28,  re- 
fusing to  allow  United  States  to  cancel  patent  to  land  grant;  Baker  v. 
Swigart,  199  Fed.  867,  118  C.  C.  A.  313,  holding  Secretary  of  Interior 
has  no  authority  to  make  additional  annual  assessments  in  regard  to  irri- 
gation work;  United  States  v.  Baltimore  &  0.  R.  Co.,  184  Fed.  95,  con- 
struing Safety  Appliance  Act  in  regard  to  handholds;  St.  Louis  &  S.  F. 
R.  Co.  \t  Cross,  171  Fed.  489,  holding  Oklahoma,  after  admission  as 
State,  could  not  legislate  against  existing  railroads  by  requiring  that 
anyone  seeking  removal  of  cause  should  forfeit  charter;  In  re  Wolf,  122 
Fed.  133,  sale  of  goods  and  receipt  of  payment  therefor  from  bankrupt 
without  knowledge  of  insolvency,  and  subsequent  sale  without  payment, 
do  not  constitute  preference  under  Bankruptcy  Act,  §  60c ;  Johnson  v. 
Southern  Pac.  Co.,  117  Fed.  466,  54  C.  C.  A.  508,  holding  27  Stats., 
c.  196,  p.  531,  Utah,  does  not  make  it  unlawful  for  common  carriers  to 
use  locomotives  engaged  in  interstate  commerce  which  are  not  equipped 
with  automatic  couplers;  Swarts  v.  Siegel,  117  Fed.  19,  54  C.  C.  A.  399, 
holding  indorser  or  surety  on  obligation  of  bankrupt  is  creditor  under 
act  of  1898 ;  Southern  R.  Co.  v.  Machinists  Local  Union  etc.,  Ill  Fed.  57, 
holding,  under  Acts  1875,  c.  93,  Tenn.,  providing  that  it  shall  be  unlaw- 
ful for  any  person  to  entice  away  any  person  under  contract,  it  was 
unlawful  for  labor  union  to  persuade  apprentices  to  leave  employment ; 
McMaster  v.  New  York  Life  Ins.  Co.,  99  Fed.  868,  40  C.  C.  A.  119,  hold- 
ing provision  in  life  insurance  policy  that  premiums  shall  be  paid  an- 
nually is  not  inconsistent  with  provision  that  second  premium  shall  be 
paid  six  days  less  than  year  from  date  of  policy;  Webber  v.  St.  Paul 
City  R.  Co.,  97  Fed.  145,  38  C.  C.  A.  79,  holding,  under  Gen.  Stats.  Minn. 
1894,  §  5912,  providing  what  actions  die  with  person,  applies  to  actions 
on  contract  and  tort;  Ewing  v.  Standard  Oil  Co.,  42  App.  D.  C.  326, 
requiring  commissioner  of  patents  to  renew  trademark;  Forrester  v. 
Southern  Pac.  Co.,  36  Nev.  270,  48  L.  R.  A.  (N.  S.)  1,  134  Pac.  759, 
holding  letters  of  administration  might  be  issued  on  cause  of  action  of 
decedent  against  railroad;  State  v.  Franklin  County  Sav.  Bank,  74  Vt. 
263,  52  Atl.  1072,  holding  consequence  of  statute  will  be  considered 
when  meaning  doubtful,  otherwise  not;  City  v.  Detroit  etc.  Ry.  Co.,  56 
Fed.  907,  following  rule;  The  Eclipse,  53  Fed.  279,  contemporaneous 
construction  by  courts  and  department  is  controlling;  Knox  County  v. 
Morton,  68  Fed.  789,  15  C.  C.  A.  671,  Shreve  v.  Cheesman,  69  Fed.  789, 
16  C.  C.  A.  413,  St.  Paul  etc.  Ry.  Co.  v.  Sage,  71  Fed.  47,  17  C.  C.  A. 
558,  Barber  Asphalt  Pav.  Co.  v.  Denver,  72  Fed.  345, 19  C.  C.  A.  139,  and 
Pearsall  v.  Great  Northern  Ry.  Co.,  73  Fed.  942,  statute  should  be  held 
to  mean  what  it  plainly  expresses;  The  J.  D.  Peters,  78  Fed.  375,  ruling 
of  Secretary  of  Department  is  not  conclusive;  dissenting  opinion  in 
People  v.  Harrison,  191  111.  271,  61  N.  E.  104,  majority  holding  that  as 
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all  ordinances  relating  to  liquor  licenses  shall  remain  in  force  until 
repealed  by  popular  vote  when  one  municipality  is  annexed  to  another, 
upon  annexation  of  Hyde  Park  to  Chicago,  Chicago  license  could  not  be 
passed  conflicting  with  Hyde  Park  ordinance. 

•Railroad  grant  la  in  praesenti,  and  takes  effect  upon  location  as  of 
date  of  giant. 

Approved  in  United  States  v.  Detroit  Lumber  etc.  Co.,  200  U.  S.  334, 
50  L.  Ed.  504,  26  Sup.  Ct.  282,  patents  when  issued  become  operative  as 
of  date  of  entries ;  dissenting  opinion  in  Sage  v.  Rudnick,  91  Minn.  329, 
331,  98  N.  W.  90,  107,  majority  holding  time  during  which  title  to  land 
was  litigated  before  Land  Department  cannot  be  counted  in  determin- 
ing whether  title  is  barred. 

1S7  U.  &  542-552,  34  K  Ed.  772,  11  Bup.  Ct.  174,  MEBBITT  V.  CAMERON. 

Customs  duties  on  goods  in  bonded  warehouse  may  be  paid  at  any 
time  after  entry. 

Approved  in  De  Pass  v.  Bidwell,  124  Fed:  622,  holding  collector  has 
right  when  goods  are  withdrawn  from  warehouse  to  exact  rate  of  duty 
under  law  existing  at  time  of  withdrawal ;  Cadwalader  v.  Partridge,  137 
U.  S.  555,  34  L.  Ed.  784,  11  Sup.  Ct.  182,  following  rule ;  Burr  v.  United 
States,  66  Fed.  742,  liquidation  is  assessment  and  must  be  by  laws  then 

in  force,  regardless  of  when  goods  were  imported  or  withdrawn. 

• 

Ten  days  allowed  for  protest  date  from  ascertainment  and  liquidation 
of  duty. 

Approved  in  North  American  Commercial  Co.  v.  North  American 
Transp.  etc.  Co.,  52  Wash.  507, 100  Pac.  986,  holding  purchaser  of  coal 
could  recover  from  seller  amount  required  to  be  paid  as  duty;  Cad- 
walader v.  Partridge,  137  U.  S.  555,  34  L.  Ed.  784,  11  Sup.  Ct.  182,  and 
Saltonstall  v.  Russell,  152  U.  S.  633,  38  L.  Ed.  578,  14  Sup.  Ct.  735,  both 
following  rule ;  Barney  v.  Rickard,  157  U.  S.  366,  39  L.  Ed.  736,  15  Sup. 
Ct.  648,  protest  after  deposit  of  money  and  receipt  of  goods,  but  before 
liquidation,  is  too  late;  John  Shillito  Co.  v.  McClung,  45  Fed.  780,  col- 
lector not  estopped  from  setting  up  ninety-day  limitation  because  he 
failed  to  notify  importer  of  disposition  of  appeal. 

Departmental  regulation,  even  of  long  standing,  cannot  repeal  or  con- 
trol dear  statute. 

Approved  in  United  States  v.  G.  Falk  &  Bro.,  204  U.  S.  150,  51  L.  Ed. 
414,  27  Sup.  Ct.  191,  holding  duty  on  leaf  tobacco  is  assessed  at  weight 
at  time  of  entry  in  warehouse  and  no  allowance  is  made  for  evaporation 
while  in  warehouse ;  Fairbank  v.  United  States,  181  U.  S.  308,  45  L.  Ed. 
873,  21  Sup.  Ct.  658,  holding  stamp  tax  imposed  on  foreign  bill  of  lading 
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by  30  Stats,  at  Large,  451,  c.  448,  §  6,  is  tax  on  article  included  and  pro- 
hibited by  U.  S.  Const.,  art.  I,  §  9;  Tucker  v.  Williamson,  229  Fed.  211, 
holding  physician  who  does  not  personally  examine  patients  cannot  pre- 
scribe narcotics;  Magruder  v.  Belle  Fourche  Valley  Water  User  Assn., 
219  Fed.  78,  133  C.  C.  A.  524,  holding  courts  will  anjoin  acts  of  officers 
of  reclamation  district  in  taking  away  water  rights  of  members;  Hem- 
mer  v.  United  States,  204  Fed.  905, 123  C.  C.  A.  194,  holding  act  of  1884 
did  not  extend  time  of  alienation  on  Indians  taking  allotment  under  act 
of  1875 ;  Deming  v.  McClaughry,  113  Fed.  641,  51  C.  C.  A.  349,  holding 
court-martial  of  volunteer  by  officers  of  regular  army  is  void ;  Deweese  v. 
Smith,  106  Fed.  45,  66  L.  R.  A.  971,  45  C.  C.  A.  408,  holding  decision  of 
controller  of  currency  that  it  is  necessary  to  collect  certain  percentage 
of  liability  of  stockholders  of  national  bank  to  pay  debts  can  only  be 
attacked  for  error  of  law,  fraud  or  mistake;  United  States  v.  Carlisle,  5 
App.  D.  C.  160,  refusing  to  uphold  act  granting  bounty  to  sugar  pro- 
ducers ;  Cadwalader  v.  Partridge,  137  U.  S.  555,  34  L.  Ed.  784,  11  Sup. 
Ct.  182,  The  Eclipse,  53  Fed.  279,  construction  by  secretary  for  six 
years  is  controlling  in  case  of  doubt;  Haynes  v.  Brewster,  46  Fed. 
476,  stipulation  by  subordinate  cannot  relieve  importer  from  protest 
and  appeal;  McFadden  v.  Mountain  View  Min.  etc.  Co.,  87  Fed.  156, 
and  Hartman  v.  Warren,  76  Fed.  162,  22  C.  C.  A.  30,  construction 
of  Land  Department  cannot  prevail  against  a  clear  statute;  The 
J.  D.  Peters,  78  Fed.  375,  contemporaneous  construction  by  department 
is  controlling  only  in  cases  of  ambiguity. 

Effect  given  by  courts  to  contemporaneous  practical  construction  of 
unambiguous  statute.    Note,  10  Ann.  Cas.  51,  52. 

137  XT.  8.  663-556,  34  £.  Ed.  783,  11  Sap.  Ct  182,  CAIJ)<WALADEB  ▼. 
PARTRIDGE. 

Ten  day*  for  protest  run  from  ascertainment  and  liquidation;   col- 
lector's decision  thereafter  final. 

Approved  in  Barney  v.  Rickard,  157  U.  S.  366,  39  L.  Ed.  735,  15  Sup. 
Ct.  648,  protest  after  deposit  of  money  and  receipt  of  goods,  but  before 
liquidation,  is  too  late. 


137  XT.  &  556-567,  34  L.  Ed.  776,  11  Sup.  Ct  178,  MACKALL  y.  OA8TXBAR. 

Doctrine  of  ladies  rests  upon  discouragement  of  stale  demands  and 
peace  of  society. 

Approved  in  Naylor  v.  Foreman-Blades  Lumber  Co.,  230  Fed.  674, 
refusing  to  cancel  deed  executed  seven  years  before  suit;  Jackson  v. 
Jackson,  175  Fed.  719,  99  C.  C.  A.  286,  refusing  relief  to  one  delaying 
three  years  in  asserting  interest  in  coal  lands;  Frank  v.  Butler  County, 
139  Fed.  124,  71  C.  C.  A.  571,  where  registration  of  bonds  had  been 
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refused  by  State  auditor,  suit  in  equity  twenty-three  years  later  on 
ground  that  refusal  was  wrongful  barred  by  laches;  American  Street- 
ear  Advertising  Co.  v.  Jones,  122  Fed.  808,  holding  assignee  of  patentee 
was  not  barred  from  bringing  suit  in  1900  for  royalties  which  accrued 
since  1889,  when  patentee  was  dead,  and  no  reason  for  delay  could  be 
given;  New  York  Security  etc.  Co.  v.  Louisville  etc.  R.  Co.,  97  Fed.  233, 
holding  delay  of  nine  years  by  bondholders  in  asserting  their  right  to 
exchange  the  bonds  for  new  ones,  in  absence  of  proof  that  they  could 
not  know  of  offer  sooner,  bars  right  to  enforce  exchange;  Segers  v. 
Ayers,  95  Ark.  182,  128  S.  W.  1046,  holding  suit  to  attack  allowance  of 
claim  against  estate  was  barred  after  five  years;  Gray  v.  Bloom,  151 
Iowa,  571,  132  N.  W.  44,  holding  owner  of  sheriff's  deeds  barred  by 
laches  where  he  delayed  fifteen  years  in  asserting  title ;  Sweet  v.  Lowry, 
123  Minn.  16,  47  L.  R.  A.  (N.  S.)  451,  142  N.  W.  883,  holding  delay  of 
twenty  years  in  seeking  to  redeem  was  fatal;  Hanson  v.  Sommers,  105 
Minn.  439,  117  N.  W.  843,  holding  one  holding  land  adversely  for  four- 
teen years  will  acquire  title  by  prescription;  St.  Paul  etc.  Ry.  Co.  v. 
Eckel,  82  Minn.  282,  84  N.  W.  1009,  holding  under  the  facts  of  this 
ejectment  case  claim  of  plaintiff  must  be  deemed  stale;   Shelton  v. 
Horrell,  232  Mo.  375,  134  S.  W.  992,  holding  delay  of  ten  years  fatal  to 
suit  to  set  aside  tax  deed ;  Patterson  v.  Hewitt,  11  N.  M.  23,  55  L.  R.  A. 
658,  66  Pac.  558,  equity  will  not  aid  recovery  of  mining  property,  where 
rights  accrued  eight  years  before  suit  brought  and  value  had  greatly  in- 
creased ;  Evans  v.  Steele,  125  Tenn.  494,  145  S.  W.  165,  holding  "post" 
notes  of  insolvent  bank  were  of  no  value  when  held  for  over  forty 
years ;  Scott  v.  Crouch,  24  Utah,  389,  67  Pac.  1071,  holding  where  locator 
of  mine  for  over  fifteen  years  made  no  claim  of  ownership,  and  had 
knowledge  of  other  claimants  who  worked  mine,  action  by  his  adminis- 
trator against  patentee  is  barred ;  St.  Paul  etc.  Ry.  Co.  v.  Sage,  49  Fed. 
324,  1  C.  C.  A.  256,  conflicting  railroad  grants ;  Lemoine  v.  Dunklin  Co., 
51  Fed.  492,  2  C.  C.  A.  343,  delay  of  twenty-two  years  after  repudiating 
trust  of  county  in  swamp-lands  constitutes  laches;  Naddo  v.  Bardon,  51 
Fed.  498,  2  C.  C.  A.  335,  it  is  laches  to  delay  ten  years  after  repudiation 
of  trust;  Kemp  v.  Nickerson,  66  Fed.  683,  bill  against  executor  seeking 
distribution  of  estate  after  twenty-three  years,  is  stale ;  Post  v.  Beacon 
Vacuum  Pump  &  Electrical  Co.,  89  Fed.  4,  32  C.  C.  A.  151,  equitable  es- 
toppel held  analogous  to  laches  and  may  be  assigned  on  terms  or  sua 
sponte;  Taylor  v.  Whitney,  56  Minn.  390,  57  N.  W.  938,  claim  thirty 
years  old  is  *tale ;  Wilson  v.  St.  Louis  etc.  Ry.  Co.,  120  Mo.  57,  25  S.  W. 
529,  suit  against  stockholders  for  subscription  four  years  after  dissolu- 
tion is  stale;  Loomis  v.  Rosenthal,  34  Or.  601,  57  Pac.  60,  heirs  cannot 
attack  a  sale  after  fifteen  years,  when  property  has  advanced;  Bruner 
v.  Finley,  187  Pa.  St.  407,  41  Atl.  341,  suit  fifteen  years  after  repudia- 
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tion  of  trust  is  stale;  Kelly  v.  Green  Bay  etc.  R.  Co.,  80  Wis.  335,  50 
N.  W.  189,  equity  will,  of  its  own  motion,  refuse  relief;  Rogers  v.  Van 
Nortwick,  87  Wis.  429,  58  N.  W.  762,  delay  of  three  years  to  compel 
transfer  of  stock  which  has  appreciated  is  stale. 

Equity  will  not  aid  claim  after  lapse  of  time,  death  of  witnesses,  and 
deliberate  delay. 

Approved  in  Union  Pac.  R.  Co.  v.  Cunningham,  173  Fed.  94,  holding 
suit  by  railroad  to  quiet  title  must  be  brought  in  State  court;  Salmon 
v.  Wynn,  153  Ala.  547,  15  Ann.  Gaa.  478,  45  South.  135,  refusing  relief 
where  suit  is  instituted  twenty  years  after  settlement  of  executor's  ac- 
count; Elliott  v.  Elliott,  3  Alaska,  373,  refusing  relief  where  plaintiff 
delayed  four  years  in  asserting  interest  in  mine;  Finley  v.  Finley,  103 
Ark.  60,  145  S.  W.  886,  holding  five  years  too  long  to  wait  in  seeking  to 
set  aside  conveyance;  Williams  v.  Woodruff,  35  Colo.  65,  5  L.  R.  A. 
(N.  S.)  986,  85  Pac.  102,  holding  delay  of  thirteen  years  in  suing  for 
breach  of  trust  was  fatal ;  Ripple  v.  Kuehne,  100  Md.  677,  60  Atl.  465, 
eight  years'  delay,  with  intervening  death  of  party  charged  with  fraud 
and  his  attorney  in  transaction,  will  bar  relief  from  assignment  fraud- 
ulently procured ;  Wehrle  v.  Mercantile  Nat.  Bank,  221  Mass.  587, 109 
N.  E.  368,  holding  suit  to  recover  pledged  bank  stock  would  be  barred 
after  twenty-eight  years;  Kavanaugh  v.  Flavin,  35  Mont.  138,  88  Pac. 
766,  refusing  relief  where  there  was  delay  of  twelve  years  in  asserting 
interest  in  mining  claim ;  Hammond  v.  Hopkins,  143  U.  S.  250,  36  L.  Ed. 
145,  12  Sup.  Ct.  427,  Melms  v.  Pabst  Brewing  Co.,  93  Wis.  174,  57  Am. 
St.  Rep.  912,  66  N.  W.  524,  following  rule ;  Boone  Co.  v.  Burlington  etc. 
R.  R.  Co.,  139  U.  S.  693,  35  L.  Ed.  323,  11  Sup.  Ct.  690,  laches  apply  to 
a  county  attacking  a  decree  for  fraud;  Hoyt  v.  Latham,  143  U.  S.  567, 
36  L.  Ed.  265,  12  Sup.  Ct.  573,  rule  is  especially  applicable  where  there 
is  delay  to  see  if  property  will  advance ;  Whitney  v.  Fox,  166  U.  S.  648, 
41  L.  Ed.  1149,  17  Sup.  Ct.  717,  equity  will  not  tolerate  delay  till  prin- 
cipal witness  becomes  impaired  by  disease;  Holladay  v.  Land  etc.  Imp. 
Co.,  57  Fed.  792,  6  C.  C.  A,  560,  partnership  settlement  held  conclusive 
after  twenty-four  years. 

Distinguished  in  Parker  v.  Parker,  222  Fed.  192,  137  C.  C.  A.  626, 
holding  laches  will  not  bar  wife's  right  to  community  property;  Prewitt 
v.  Bunch,  101  Tenn.  740,  50  S.  W.  753,  delay  of  husband  for  eight  years 
to  assert  rights  held  excusable  where  to  promote  family  harmony. 

Mere  assertion  of  claim,  unaccompanied  by  any  effective  action,  cannot 
keep  it  alive. 

Approved  in  Gildersleeve  v.  New  Mexico  Min.  Co.,  161  U.  S.  579,  40 
L.  Ed.  814,  16  Sup.  Ct.  665,  Penn  Mut.  Life  Ins.  Co.  v.  Austin,  168 
U.  S.  697,  42  L.  Ed.  631,  18  Sup.  Ct.  228,  Van  Buren  v.  Stocking,  86 
Mich.  252,  49  N.  W.  52,  all  following  rule. 


11   Railroad  co.  v.  fifth  bapt.  church.  137  u.  s.  568-576 

**.  8.  668-576,  34  L.  Ed.  784,  11  flop.  Ot.  185,  BALTIMORE  ETC.  B.  B. 
**0.  T.  FIFTH  BAPTIST  CHUBOH. 

^  ^rporation,  though  only  de  facto,  may  roe,  in  tort  or  contract,  any 
y*W  than  the  State. 

^*TOVed  in  Tulare  Irrigati<>n  D»t.  v.  Shepard,  185  U.  S.  13,  46 
V  ^i.  780,  22  Sup.  Ct.  536,  holding  de  facto  corporation  which  has 
^\ved  consideration  for  bonds  cannot  set  np  that  it  was  not  legally 
incorporated  as  defense  on  snit  by  innocent  purchaser  for  interest  on 
bonds;  New  Orleans  Debenture  Redemption  Co.  v.  Lou  si  ana,  180  U.  S. 
328,  45  L  Ed.  556,  21  Sup.  Ct.  381,  holding  de  facto  corporation  may 
be  brought  into  court  for  purpose  of  annulling  charter  on  ground  of 
illegal  business;  Kardo  Co.  v.  Adams,  231  Fed.  963,  968,  969,  holding 
corporation  issuing  stock  and  electing  officers  after  filing  of  articles  was  in 
reality  de  jure  corporation;  American  Ball  Bearing  Co.  v.  Adams,  222 
Fed.  978,  dismissing  suit  where  plaintiff  was  neither  de  jure  nor  de  facto 
corporation;  W.  L.  Wells  Co.  v.  Avon  Mills,  118  Fed.  194,  holding  cus- 
tomer to  whom  corporation  sold  goods  cannot  question  its  legal  existence ; 
Ohio  Nat.  Bank  v.  Central  Construction  Co.,  17  App.  D.  C.  540,  holdimr 
one  taking  note  and  securities  from  corporation  cannot  deny  its  cor- 
porate capacity;  Brown  v.  Delafield  etc.  Cement  Co.,  1  App.  D.  C.  235, 
holding  plea  claiming  that  "corporation  was  dissolved  and  ceased  to 
have  any  existence"  was  demurrable  as  being  conclusion  of  law;  Brown 
v.  Webb,  60  Or.  531,  Ann.  Gas.  1914A,  148,  120  Pac.  388,  holding  exist- 
ence of  the  de  facto  corporation  may  be  proven  as  matter  of  law. 

Distinguished  in  Elgin  Nat.  Watch  Co.  v.  Loveland,  132  Fed.  45, 
where  essential  prerequisite  to  incorporation  has  been  omitted,  defend- 
ant cannot  be  sued  as  such,  where  he  is  simply  doing  business  consistent 
with  mere  partnership. 

Misnomer  of  corporation  plaintiff  la  pleadable  only  in  abatement  and 
waived  by  plea  to  merits. 

Approved  in  Mellwood  Distilling  Co.  v.  Harper,  167  Fed.  399,  holding 
amendment  to  show  true  name  within  discretion  of  court ;  Michigan  Ins. 
Bank  v.  Eldred,  143  U.  S.  300,  36  L.  Ed.  164,  12  Sup.  Ct.  452,  denial  of 
incorporation  is  plea  in  bar  and  is  waived  by  answer  to  merits;  Mary- 
land Tube  Works  v.  West  End  Imp.  Co.,  87  Md.  215,  39  L.  R.  A.  814, 
39  Atl.  623,  legal  existence  of  corporation  is  always  open  to  inquiry. 

Federal  trial  judge  may  express  opinion  on  facts  to  jury  where  foil 
question  ultimately  submitted. 

Approved  in  Doyle  v.  Union  Pac.  Ry.  Co.,  147  U.  S.  430,  37  L.  Ed.  230, 
13  Sup.  Ct.  340,  and  Wiborg  v.  United  States,  163  U.  S.  656,  41  L.  Ed. 
298,  16  Sup.  Ct.  1136,  both  following  rule ;  United  States  v.  Foster,  183 
Fed.  627,  holding  best  method  is  for  judge  to  withhold  his  opinion 
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until  jury  is  unable  to  agree;  Sebeck  v.  Plattdeutsche  Volksfest  Verein, 
124  Fed.  17,  59  C.  C.  A.  531,  holding  not  error  for  Federal  judge  to 
state  he  did  not  believe  certain  testimony  but  that  was  question  for 
jury. 

Distinguished  in  Gastonia  Mfg.  Co.  v.  W.  L.  Wells  Co.,  128  Fed.  374, 
63  C.  C.  A.  Ill,  holding  corporation  must  have  been  lawfully  created 
under  laws  of  a  State  to  give  Federal  court  jurisdiction  of  action 
brought  by  it  as  resident  of  that  State.  ' 

Judgment  on  continuing  nuisance  cannot  bar  later  action  or  diminish 
damages. 

Approved  in  Hill  v.  Empire  State-Idaho  Min.  etc.  Co.,  158  Fed.  884, 
holding  damages  against  mining  company  for  pollution  of  stream 
accrued  whenever  such  pollution  took  place;  P.  Ballantine  &  Sons  v. 
Public  Service  Corp.,  86  N.  J.  L.  337,  L.  R.  A.  1915A,  369,  91  Atl.  97, 
holding  brewing  company  might  sue  gas  company  twice,  for  pollution 
of  well  water;  Berlin  v.  Thompson,  61  Mo.  App.  243,  general  damages 
may  be  recovered  upon  mere  proof  of  nuisance;  Evans  v.  Chicago  etc. 
R.  Co.,  86  Wis.  605,  39  Am.  St.  Rep.  911,  57  N.  W.  356,  railway  which 
obstructs  access  to  a  highway  is  subject  to  damages. 

Defendant's  remedy  for  excessive  damages  is  motion  for  new  trial. 

Approved  in  Brent  v.  Chas.  H.  Lilly  Co.,  202  Fed.  337,  339,  holding 
where  trial  judge  resigns  pending  motion  for  new  trial,  successor  may 
rule  on  same. 

Miscellaneous.  Cited  in  Roberts  v.  Brad  field,  12  App.  D.  C.  470,  hold- 
ing commissioners  might  establish  isolation  ward  in  connection  with  hos- 
pital. 

137  U.  S.  576-677,  34  I*  Ed.   788,  11  Sup.  Ot.  173,  LLOYD  V.  McWILLIAMS. 

Appeal  from  Circuit  Court  trial  without  Jury  must  be  affirmed  if  no 
findings  and  court  had  Jurisdiction. 

Approved  in  Hosier  v.  Ireland,  219  Fed.  491,  135  C.  C.  A.  201,  re- 
fusing to  review  finding  of  court  sitting  without  jury,  assessing  damages 
against  defendant ;  Fellman  v.  Royal  Ins.  Co.,  185  Fed.  690, 107  C.  C.  A. 
637,  holding  in  suit  on  insurance  policy,  statement  showing  tender  of 
amount  decided  by  appraisers  and  refusal  of  same,  was  sufficient  state- 
ment of  facts;  British  etc.  Min.  Co.  v.  Baker  etc.  Min.  Co.,  139  U.  S. 
223,  35  L.  Ed.  147,  11  Sup.  Ct.  523,  where  findings  are  general  and 
there  are  no  exceptions,  no  question  is  raised;  Saltonstall  v.  Birtwell, 
150  U.  S.  420,  37  L.  Ed.  1129,  14  Sup.  Ct.  170,  where  findings  are  not 
sufficient  and  record  does  not  show  what  either  party  claims,  a  new  trial 
is  ordered;  dissenting  opinion  in  Fellman  v.  Royal  Ins.  Co.,  184  Fed. 
682,  106  C.  C.  A.  557,  majority  holding  where  appeal  was  on  question 
of  law,  appellate  court  could  render  final  judgment. 


3la  NOTES  ON  U.  S.  REPORTS.       137  U.  S.  577-604 

37  *T.  &  577-578,  84  L.  Ed.  792,  11  Sup.  Ok  185,  SMITH  ▼.  GALE. 
^X>«7  of  entry  of  judgment  is  excluded  from  computation  of  time  for 

j****  or  error. 
U^  proved  in  J.  D.  Randall  Co.  v.  Fo^lesong  Mach.  Co.,  200  Fed.  742, 
dW^»  C.  A.  185,  holding  where  judge  granting  injunction  leaves  juris- 
v.  :kJ°**>  be  might  allow  appeal  on  his  return  nunc  pro  tunc;  Simmons 
j*<i[^****me,  50  Fla.  273,  39  South.  79,  appeal  taken  August  22d,  from 

^Yj*«nt  rendered  February  21st,  not  taken  within  six  months. 
^  ^tinguished  in  State  v.  Vicknair,  118  La.  970,  43  South.  63$,  hold- 
^A\     *iere  court  ends  session  on  day  of  judgment,  defendant  must  give 
"*^  of  appeal  on  that  day. 

First  and  last  days  in  computing  time.    Note,  49  I*.  R.  A.  227. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal 
Supreme  Court  fox  review.    Note,  66  L.  R.  A.  848. 

137  U.  &  579-683,  34  L.  Ed,  801,  11  Sop.  Ot.  195,  flXBB  T.  EI3JTH0BPE 
AIBr-BBAXE  CO. 

Paper  filed  eight  days  after  opinion  and  findings,  signed  only  by  Jndge, 
is  no  part  of  MIL 

Approved  in  Duncan  v.  Atchison  etc.  R.  Co.,  72  Fed.  812,  19  C.  C.  A. 
202,  papers  not  in  judgment-roll  are  not  made  part  of  record  by  being 
in  transcript. 

Amount  in  controversy  for  purpose  of  appeal  where  defendant  has 
filed  counterclaim.    Note,  Ann.  Oaa.  1914A,  1042,  1043. 

Right  of  vendor  on  breach  of  contract  for  sale  of  personalty  to  re- 
cover charges  for  insurance,  storage  and  resale.  Note,  Ann.  Gas. 
1913A,  615,  617. 

137  TJ.  8.  584-804,  84  It.  Ed.  808,  11  Sop.  Ot.  201,  AYEBS  T.  WATSON. 

After  complete  survey,  ascertained  monuments  may  be  followed  back- 
ward as  well  as  forward. 

Approved  in  Simmons  etc.  Coal  Co.  v.  Doran,  142  U.  S.  432,  35  L.  Ed. 
1070,  12  Sup.  Ct.  244,  following  rule ;  Belding  v.  Hebard,  103  Fed.  537, 
538,  43  C.  C.  A.  296,  holding  in  locating  line  it  is  admissible  to  run 
line  in  reverse  way  where  difficulty  exists  in  identifying  monuments; 
Piatt  v.  Vermillion,  99  Fed.  368,  39  C.  C.  A.  555,  holding  not  error  to 
instruct  jury  that  calls  in  survey  might  be  reversed  and  lines  traced 
the  other  way  from  point  of  beginning  when  land  embraced  in  survey 
largely  exceeded  land  intended;  Newbold  v.  Condon,  104  Md.  105,  64 
Atl.  358,  holding  mistake  in  description  in  first  deed  may  be  corrected 
in  second;  Sommer  v.  Meyer,  125  Minn.  261,  146  N.  W.  1107,  applying 
rale  of  reversing  lines  where  corner  post  had  been  destroyed. 
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Distinguished  in  Davis  v.  Commonwealth  Land  etc.  Co.,  141  Fed.  748, 
running  lines  backward  and  in  reverse  order  to  locate  lost  corners  to 
be  resorted  to  only  when  proper  under  all  circumstances  and  where  such 
corners  cannot  be  located  otherwise ;  Davis  v.  Commonwealth  Land  etc. 
Co.,  141  Fed.  728,  not  permissible  to  run  boundary  lines  backward  if 
natural  objects  called  form  in  boundary,  either  as  corners  or  lines,  must 
be  disregarded. 

Certified  copies  of  field-notes  and  map  are  competent  to  Identify  grant. 
Approved  in  Belding  v.  Hebard,  103  Fed.  544,  43  C.  C.  A.  296,  holding 
declarations  of  deceased  person  touching  location  of  disputed  boundary 
are  admissible. 

Error  does  not  lie  to  refusal  of  new  trial. 
Approved  in  Newport  News  etc.  Ry.  &  E.  Co.  v.  Yount,  136  Fed.  590, 
69  C.  C.  A.  363,  reaffirming  rule ;  South  Penn  Oil  Co.  v.  Latshaw,  111 
Fed.  598,  49  C.  C.  A.  478,  holding  ruling  on  motion  for  new  trial  is 
not  reviewable  on  appeal  in  Federal  court;  Alexander  v.  United  States, 
57  Fed.  830,  6  C.  C.  A.  602,  Southwestern  etc.  Imp.  Co.  v.  Frari,  58 
Fed.  173,  7  C.  C.  A.  149,  and  Prichard  v.  Budd,  76  Fed.  716,  22  C.  C.  A. 
504,  nor  for  refusing  to  set  aside  a  verdict. 

Surveyor's  tracks  should  be  followed;  courses  control  distances;  marked 
trees  control  both. 

Approved  in  Kentucky  Coal  &  Timber  Dev.  Co.  v.  Kentucky  Union 
Co.,  214  Fed.  612,  holding  courts  of  Kentucky  allow  declarations  of  de- 
ceased persons  to  establish  boundaries ;  Montana  Mining  Co.  v.  St.  Louis 
Min.  &  Mill.  Co.,  183  Fed.  64,  105  C.  C.  A.  343,  holding  jury  is  judge 
where  there  is  ambiguity  in  description  in  deed;  Piatt  v.  Vermillion,  99 
Fed.  367,  368,  39  C.  C.  A.  555,  holding  where  surveys  are  run  and 
marked  on  ground  line  so  made  governs  over  call  in  field-notes  for  line 
of  previous  survey  as  common  boundary;  Peters  v.  Tilghman,  111 
Md.  239,  73  Atl.  731,  holding  general  reputation  and  understanding 
of  owners  and  neighbors  is  admissible  to  establish  boundaries;  Barnhart 
v.  Ehrhart,  33  Or.  280,  54  Pac.  197,  meander  line  is  boundary  where  large 
tract  between  it  and  water  is  not  included. 

Judge  meed  not  adopt  exact  language  requested;  sufficient  if  case  fairly 
put. 

Approved  in  Coffin  v.  United  States,  162  U.  S.  672,  40  L.  Ed.  1113, 
13  Sup.  Ct.  947,  Agnew  v.  United  States,  165  U.  S.  51,  41  L.  Ed.  630, 
17  Sup.  Ct.  241,  Southerly  etc.  Tel.  Co.  v.  Watts,  66  Fed.  466, 13  C.  C.  A. 
579,  and  Great  Northern  Ry.  Co.  v.  McLaughlin,  70  Fed.  672,  17  C.  C.  A. 
330,  all  following  rule. 

State  decisions  on  evidence  as  binding  on  Federal  courts.    Note, 
16  Ann.  Gas.  568. 
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137  U.  S.  604-615,  34  L.  Ed.  788,  11  Sup.  Ot  162,  PRESTON  T.  PRATHEB. 

Where  trial  by  court,  and  no  bill  of  exceptions,  only  question  Is  do 
findings  support  judgment. 

Approved  in  dissenting  opinion  in  Fellman  v.  Royal  Ins.  Co.,  184 
Fed.  582,  106  C.  C.  A.  557,  majority  holding  where  error  appealed  from 
is  one  of  law,  appellate  court  could  render  final  judgment. 

Bank,  gratuitous  bailee  of  bonds  for  owner,  bound  only  to  common 
prudence. 

Approved  in  Baker  v.  Bailey,  103  Ark.  15,  39.  L.  R.  A.  (N.  8.)  1085, 
145  S.  W.  534,  holding  question  whether  gratuitous  bailee  exercised  due 
care,  is  for  jury;  Carolina  Rice  Co.  v.  West  Point  Mill  Co.,  98  S.  C.  482, 
82  S.  E.  679,  holding  bailee  must  show  loss  not  due  to  his  negligence; 
Patterson  v.  Wenatchee  Canning  Co.,  59  Wash.  560,  110  Pac.  381,  hold- 
ing owner  of  refrigerator  cannot  be  held  liable  for  damage  to  goods 
where  bailor  was  to  have  supervision  of  place;  Gray  v.  Merriam,  148 
HI.  187,  39  Am.  St.  Rep.  176,  32  L.  R.  A.  772,  35  N.  E.  812,  following 
rule;  Briggs  v.  Spaulding,  141  U.  S.  150,  35  L.  Ed.  670,  11  Sup.  Ct.  930, 
directors  of  bank  are  not  insurers  of  fidelity  of  agents  nor  responsible 
for  acts  of  other  directors. 

Distinguished  in  Indianapolis  etc.  Co.  v.  Lawson,  143  Fed.  836,  5 
L.  R.  A  (N.  S.)  721,  74  C.  C.  A.  630,  street  railway  company  liable  for 
injury  to  free  passenger;  Watson  v.  Fagner,  208  111.  144,  70  N.  E.  27, 
bank  acting  as  gratuitous  agent  in  making  loans  bound  to  use  ordinary 
care. 

Care  required  of  bankers  acting  as  agents  or  bailees.    Note,  38 
Am.  St  Rep.  779,  782,  786. 

Care  required  of  bank  in  keeping  special  deposit.    Note,  32  L.  R.  A. 
772. 

Gratuitous  bailee  responsible  only  for  loss  from  gross  negligence. 
Distinguished  in  Powers  Mercantile  Co.  v.  Wells,  Fargo  &  Co.,  93 
Minn.  145,  100  N.  W.  736,  where  no  contract  limiting  liability,  express 
company  liable  for  full  value  of  property  lost  in  spite  of  valuation  in 
receipt.  < 

Banker,  retaining  cashier  known  to  speculate,  Is  grossly  negligent  and 
liable  to  on  gratuitous  bailment  of  bonds. 

Approved  in  Sherwood  v.  Home  Savings  Bank,  131  Iowa,  536,  109 
N.  W.  12,  holding  whether  bank  was  negligent  in  retaining  cashier  was 
for  jury;  Merchants'  Nat.  Bank  v.  Carhart,  95  Oa.  397,  51  Am.  St.  Rep. 
97,  32  L.  R.  A.  776,  22  S.  E.  629,  and  Gray  v.  Merriam,  148  111.  189, 
39  Am.  St.  Rep.  178,  32  L.  R.  A.  773,  774,  35  N.  E.  813,  all  following  rule ; 
Spurr  v.  United  States,  87  Fed.  711,  31  C.  C.  A.  202,  evidence  of  such 
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cashier  is  admissible  in  suit  against  banker  for  wrongly  certifying  cheeks ; 
Merchants'  Nat.  Bank  v.  Guilmartin,  88  Ga.  802,  17LR.  A,  324,  15 
S.  E.  832,  liability  rests  in  negligence  and  not  that  cashier  is  acting 
within  scope  of  his  employment;  Briggs  v.  Spanlding,  141  U.  S.  171, 
35  L.  Ed.  677,  11  Sup.  Ct.  937,  dissenting  opinion,  majority  holding 
directors  of  bank  are  not  insurers  of  fidelity  of  agents  nor  responsible 
for  acts  of  other  directors. 

Distinguished  in  Guarantee  Co.  v.  Mechanics'  etc.  Trust  Co.,  80  Fed. 
782,  insurer  on  cashier's  bond  cannot  escape  liability  on  account  of 
negligence  of  banker. 

Bailee's  liability  for  servant's  wrongful  appropriation.    Note,  29 
L.  R.  A.  95. 

Liability  of  bailee  for  servant's  theft.    Note,  4  B.  R.  G.  572,  578. 

Banker's  duty  of  custody.    Note,  3  E.  R.  0.  623. 

Bank  holding  bonds  as  collateral,  as  well  as  for  safekeeping,  Is  liable, 
though  not  grossly  negligent. 

Approved  in  Cussen  v.  Southern  Cal.  Sav.  Bank,  133  Cal.  537,  65 
Pac.  1100,  holding  defendant  negligent  in  not  giving  proper  protection 
to  depositor  in  one  of  its  safe-deposit  vaults;  First  Nat.  Bank  v.  First 
Nat.  Bank,  116  Ala.  532,  22  South.  979,  bank  receiving  paper  for  col- 
lection must  use  ordinary  care. 

Bank's  liability  for  bonds,  stolen  from  its  custody  through  negligence, 
Is  value  at  time  of  theft 

Distinguished  in  New  Departure  Bell  Co.  v.  Belven  etc.  Mfg.  Co.,  64 
Fed.  864,  a  device  which  had  been  desired,  is  not  anticipated  by  futile 
attempts. 

Duty  of  warehousemen  in  the  case  of  property.    Note,  136  Am.  St. 
Rep.  222. 
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137  U.  8.  615-624,  34  It.  Ed.  792,  11  Sop.  Ot.  168,  GREEN  v.  ELBERT. 

Transcript  may  be  filed  during  term  succeeding  appeal  or  error  if  not 
meantime  docketed  and  dismissed. 

Approved  in  Peralta  v.  State  of  California,  235  U.  S.  686,  59  L.  Ed. 
425,  35  Sup.  Ct.  203,  dismissing  for  want  of  jurisdiction ;  Southern  Pine 
Lumber  Co.  v.  Ward,  208  U.  S.  137,  52  L.  Ed.  426,  28  Sup.  Ct.  239, 
holding  appeal  will  not  be  dismissed  for  delay  when  no  motion  made  to 
that  effect;  Freeman  v.  United  States,  227  Fed.  735,  736,  holding  time 
may  be  extended  when  record  is  voluminous;  Gould  v.  United  States, 
205  Fed.  885,  126  C.  C.  A.  1,  holding  transcript  filed  after  return-day 
will  not  be  dismissed  unless  motion  made  to  that  effect;  Berliner  Gram- 
ophone Co.  v.  Seaman,  108  Fed.  717,  47  C  C.  A.  630,  holding  issuance 
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and  service  of  citation  on  appeal  until  after  time  limited  for  appealing 
has  expired  does  not  defeat  jurisdiction ;  Cronkhite  v.  Bothwell,  3  Wyo. 
742,  745,  31  Pac.  401,  402,  if  briefs  are  not  filed  in  proper  time  case 
may  be  dismissed,  though  foreign  attorney  is  not  familiar  with  rules; 
Jacobs  v.  George,  150  U.  S.  417,  37  L.  Ed,  1128,  14  Sup.  Ct.  160,  dis- 
missing appeal  for  want  of  citation;  Altenberg  v.  Grant,  83  Fed.  982, 
28  C.  C.  A.  244,  writ  of  error  seasonably  docketed,  citation  may  issue 
after  term. 

Appellant  prevented  obtaining  transcript  by  fraud,  court's  order,  or 
dark's  contumacy,  may  file  at  later  time. 

Distinguished  in  Shea  v.  United  States,  224  Fed.  427,  140  C.  C.  A. 
120,  holding  time  for  return  of  citation  cannot  be  extended  where 
return-day  is  past. 

Appearance  of  plaintiff  in  error,  a  member  of  Supreme  Court  bar,  is 
properly  entered  on  filing  transcript;  but  his  writ  of  error  is  dismissed  for 
long  delay  in  paying  fee. 

Distinguished  in  Belknap  v.  United  States,  150  U.  S.  591,  37  L.  EcL 
1193, 14  Sup.  Ct.  184,  arguendo. 

Practice  and  procedure  governing    transfer  of  causes  to  Federal 
Supreme  Court  for  review.    Note,  66  L.  B.  A.  851,  852,  853. 

Brief  containing  impertinent  and  scandalous  matter  will  be  stricken 
from  files. 

Approved  in  Kelley  v.  Boettcher,  85  Fed.  58,  29  C.  C.  A.  14,  Diamond 
etc.  Min.  Co.  v.  Faulkner,  17  Colo.  11,  28  Pac.  473,  and  Supreme  Council 
of  the  Royal  Arcanum  v.  Green,  237  U.  S.  546,  L.  R.  A.  1916A,  771, 
59  L.  Ed.  1102,  35  Sup.  Ct.  724,  all  following  rule;  State  v.  Call,  41 
Fla.  462,  26  South.  1020,  holding  terms  "elastic  conscience"  and  "in- 
genious skill  of  an  artful  dodger' '  are  not  proper  expressions  in  a 
brief;  Pittsburgh  etc.  Ry.  Co.  v.  Muncie  etc.  Traction  Co.,  166  Ind.  468, 
9  Ann.  Gas.  165,  77  N.  £.  942,  striking  brief  from  files  when  it  reflected 
on  trial  court ;  Morrison  v.  Snow,  26  Utah,  262,  72  Pac.  929,  holding  an 
attorney,  under  Rev.  Stats.,  §  113,  subds.  2,  4,  6,  Utah,  as  'a  party  to 
the  action  is  prohibited  from  making  defamatory  charges  against  judge ; 
Sawdey  v.  Spokane  Falls  etc.  Ry.  Co.,  27  Wash.  538,  67  Pac.  1095,  hold- 
ing statement  in  brief  that  action  of  trial  court  is  an  uncommon  ex- 
ample of  judicial  ignorance  will  justify  court  in  striking  brief  from 
the  files. 

Power  of  court  to  disregard  rules.    Note,  6  Ann.  Gas.  594. 

What  action  court  will  take  in  reference  to  scandalous  or  disre- 
spectful language  in  brief.    Note,  9  Ann,  Gas.  166. 
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1S7  U.  8.  624-632,  34  I*  Ed.  796,  11  Sap.  Ok  191,  IN  BE  CONVERSE. 

Prosecution  conformable  to  State  decision,  however  erroneous,  is  not 
denial  of  due  process. 

Approved  in  Howard  v.  Kentucky,  200  U.  S.  172,  50  L.  Ed.  425,  26 
Sup.  Ct.  189,  reaffirming  rule;  Adair  v.  United  States,  208  U.  S.  173, 
IS  Ann.  Gas.  764,  52  L.  Ed.  442,  28  Sup.  Ct.  277,  refusing  to  uphold  law 
which  forbids  railroad  from  discharging  employer  for  union  labor  affilia- 
tions ;  Rogers  v.  Peck,  199  U.  S.  434,  50  L.  Ed,  260,  26  Sup.  Ct.  87,  Fed- 
eral courts  will  not  interfere  by  habeas  corpus  with  state's  administra- 
tion of  criminal  law,  unless  fundamental  rights  specially  secured  by 
Federal  Constitution  invaded;  Ex  parte  Blodgett,  192  Fed.  78,  holding 
habeas  corpus  will  not  reach  overruling  of  plea  of  former  acquittal; 
Stegall  v.  American  Pigment  etc.  Co.,  263  Mo.  723,  173  S.  W.  675, 
holding  question  of  valid  service  on  foreign  corporation  does  not  raise 
constitutional  question;  State  v.  Goddard,  162  Mo.  235,  62  S.  W.  709, 
holding  retrial  upon  charge  of  murder  in  first  degree,  after  reversal  of 
judgment  for  murder  in  second  degree,  is  not  denial  of  due  process  of 
law;  State  v.  Donahue,  75  Or.  415,  144  Pac.  757,  holding  willfully  cut- 
ting trees  on  another's  land  and  willfully  removing  same  are  two  dis- 
tinct offenses;  In  re  McNaught,  10  Okl.  Cr.  546,  99  Pac.  249,  holding 
conviction  for  murder  committed  while  Oklahoma  was  territory  may  be 
had  on  written  complaint;  State  v.  Swan,  55  Wash.  102,  104  Pac.  147, 
upholding  prosecution  for  obtaining  donations  under  false  pretenses; 
Woods  v.  Cottrell,  55  W.  Va.  482,  104  Am.  St.  Rep.  1004,  65  L.  R.  A. 
616,  47  S.  E.  278,  seizure  of  gambling  instruments  valid  under  Four- 
teenth Amendment  but  not  their  destruction  before  judgment;  Lambert 
v.  Barrett,  757  U.  S.  699,  39  L.  Ed,  866,  15  Sup.  Ct/723,  following  rule; 
In  re  King,  46  Fed.  911,  decision  of  State  court  as  to  what  is  crime  is 
conclusive;  Commonwealth  v.  Murphy,  174  Mass.  374,  75  Am.  St.  Rep. 
357,  54  N.  E.  862,  prisoner  erroneously  sentenced  may  be  resentenced  for 
longer  term. 

Fourteenth  Amendment  forbids  discrimination  as  to  punishment  in 
criminal  prosecutions. 

Approved  in  Hart  v.  State  of  Utah,  179  U.  S.  681,  45  L.  Ed.  384,  21 
Sup.  Ct.  918,  dismissed  for  want  of  jurisdiction ;  Moore  v.  Missouri,  159 
U.  S.  678,  40  L.  Ed.  303,  16  Sup.  Ct.  181,  and  Hodgson  v.  Vermont,  168 
U.  S.  273,  42  L.  Ed.  464,  18  Sup.  Ct.  83,  both  following  rule ;  Holden  v. 
Hardy,  169  U.  S.  383,  42  L.  Ed.  788,  18  Sup.  Ct.  385,  eight-hour  per  day 
law  is  valid. 

Distinguished  in  In  re  Finley,  1  Cal.  App.  210,  81  Pac.  1046,  uphold- 
ing law  providing  death  penalty  for  life  termer  committing  assault  with 
deadly  weapon. 
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fourteenth  Amendment  does  not  Interfere  with  State's  power  to  pro- 
tect citizens  or  court's  exercise  thereof. 

Approved  in  Waters-Pierce  Oil  Co.  v.  Texas,  212  U.  S.  107,  53  L.  Ed. 
429,   2©    Sup.  Ct.  220,  upholding  conviction  for  violation  of  anti-trust 
Uw;  Twining  v.  New  Jersey,  211  U.  S.  Ill,  53  L.  Ed.  111,  29  Sup.  Ct.  14, 
holding   Fourteenth  Amendment  does  not  guard  against  State  action 
J*garding  exemption  from  self-incrimination;  Lochner  v.  New  York, 
}®>  TJ.  S.  53,  49  L.  Ed.  940,  25  Sup.  Ct.  539,  limitation  of  employment 
w  oakeries  to  sixty  hours  a  week  and  ten  hours  a  day,  arbitrary  inter- 
ference with  freedom  to  contract;  Maxwell  v.  Dow,  176  U.  S.  603,  44 
^  Ed.  605,  20  Sup.  Ct.  457,  holding  State  statute,  providing  that  jury 
l^  criminal  action  shall  consist  of  eight  instead  of  twelve  persons,  is  not 
denial  of  due  process  of  law ;  Knight  &  Jillson  Co.  v.  Miller,  172  Ind. 
45, 18  Ann.  Gas.  1146,  87  N.  E.  830,  upholding  anti-trust  act  of  Indiana ; 
AfcGaire  v.  Chicago  etc.  R.  Co.,  131  Iowa,  366,  53  L.  R.  A.  (N.  S.)  706, 
108  N.  W.  908,  upholding  law  making  railroads  liable  for  injuries  to 
employees;  Withey  v.  Bloem,  163  Mich.  423,  35  L.  R.  A.  (N.  S.)  628, 
128  N.  W.  914,  upholding  law  providing  nine-hour  work  day  for  women ; 
State  v.  Seaboard  etc.  Ry.  Co.,  169  N.  C.  304,  84  S.  E.  288,  upholding 
law  requiring  carrier  to  keep  record  of  shipment  of  liquors  into  prohi- 
bition territory;  Smith  v.  State,  66  Tex.  Cr.  387,  146  S.  W.  903,  up- 
holding act  requiring  two  years  apprenticeship  for  railroad  conductors; 
In  re  Maxwell,  19  Utah,  602,  57  Pac.  414,  prosecution  may  be  by  informa- 
tion; Hodgson  v.  Vermont,  168  U.  S.  272,  42  L.  Ed.  464,  18  Sup.  Ct. 
83,  due  process  of  law  does  not  require  indictment  by  grand  jury  for 
murder;  In  re  McKee,  19  Utah,  241,  57  Pac.  26,  jury  may  consist  of 
eight. 

Fourteenth  Amendment  considered  with  relation  to  special  privi- 
leges, burdens  and  restrictions.    Note,  25  Am.  St.  Rep.  885. 

Miscellaneous.  Cited  in  Rixey  v.  Cox,  235  U.  S.  688,  59  L.  Ed.  426,  35 
Sup.  Ct.  204,  dismissing  for  want  of  jurisdiction. 

137  17.  8.  632-636,  34  L.  Ed.  799,  11  Sup.  Ot.  208,  RED  RIVER  CATTLE 
CO.  ▼.  NEEDHAM. 

Affidavits  are  Inadmissible  to  vary  value  appearing  In  record,  where 
nature  of  action  requires  statement  In  money. 

Approved  in  Rector  v.  Lipscomb,  141  U.  S.  558,  35  L.  Ed.  857,  12 
Sup.  Ct.  83,  following  rule;  McLaughlin  v.  Darlington,  6  Kan.  App.  216, 
50  Pac.  509,  Supreme  Court  will  receive  affidavits  where  record  does  not 
disclose  value. 

Affidavits  of  value  are  inadmissible  where  evidence  thereon  adduced 
below  and  proofs  axe  in  record. 
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Approved  in  Enriquez  v.  Enriquez,  222  U.  S.  130,  56  L.  Ed,  125,  32 
Slip.  Ct.  64,  where  affidavits  are  contradictory,  record  may  prove  value 
in  dispute ;  Spreckels  v.  Brown,  212  U.  S.  210,  53  L.  Ed,  478,  29  Sup.  Ct 
256,  holding  writ  of  error  lies  to  Supreme  Court  of  Hawaii  where  value 
of  land  in  dispute  exceeds  five  thousand  dollars;  Rector  v.  Lipscomb, 
141  U.  S.  558,  35  L.  Ed,  857,  12  Sup.  Ct.  83,  following  rule ;  Holden  v. 
Utah  &  Montana  Mach.  Co.,  82  Fed.  211,  ex  parte  affidavits  cannot 
controvert  allegations  of  jurisdictional  amount ;  McLaughlin  v.  Darling- 
ton,  6  Kan.  App.  216,  50  Pac.  509,  and  Henderson  v.  Carbondale  etc. 
Coke  Co.,  140  U.  S.  32,  35  L.  Ed,  335,  11  Sup.  Ct.  694,  arguendo. 

Affidavits  of  value  are  admissible  where  question  as  to  value  nowhere 
disclosed  In  record. 

Approved  in  Chesapeake  Beach  Ry.  Co.  v.  Washington  etc.  R.  R.  Co., 
199  U.  S.  248,  50  L.  Ed.  177,  26  Sup.  Ct.  25,  following  rule ;  Robinson  v. 
Suburban  Brick  Co.,  127  Fed.  806,  62  C.  C.  A.  484,  holding  not 
necessary  to  state  in  bill  amount  in  controversy,  but  it  may  be 
shown  by  affidavit  or  evidence  f  McLaughlin  v.  Darlington,  6  Kan.  App. 
216,  50  Pac.  509,  holding  court  will  allow  amendment  so  as  to  show 
certificate  of  judge  as  to  jurisdictional  amount;  Hannah  v.  Charleston 
Nat.  Bank,  53  W.  Va.  83,  44  S.  E.  153,  holding  when  form  of  procedure 
in  trial  court  does  not  require  record  to  show  value  of  property  in  con- 
troversy affidavit  may  be  filed  in  Supreme  Court  showing  a  value  giving 
jurisdiction;  United  States  v.  Trans-Missouri  Freight  Assn.,  166  U.  S. 
310,  41  L.  Ed.  1017,  17  Sup.  Ct.  547,  following  rule. 

Miscellaneous.  Cited  in  Red  River  Cattle  Co.  v.  Needham,  47  Fed. 
358,  359,  application  for  second  writ  of  error. 


137  17.  a  636-647,  34  I*  Ed.  811,  11  Sap.  Ct.  197,  UNITED  STATES  v\ 
WINDOM. 

Mandamus  to  executive  department  Is  admissible  where  duty  ministerial 
and  right  of  applicant  clear. 

Approved  in  United  States  v.  Fisher,  222  U.  S.  209,  56  L.  Ed.  168,  32 
Sup.  Ct.  37,  holding  mandamus  lies  to  compel  Secretary  of  Interior  to 
replace  names  of  Indians  on  allotment  roll,  where  they  have  been 
stricken  therefrom  arbitrarily;  Garfield  v.  United  States,  31  App.  D.  C. 
335,  holding  mandamus  will  not  lie  to  compel  Secretary  of  Interior  to 
restore  names  of  Indian  allottees ;  Norris  v.  Cross,  25  Okl.  312,  105  Pac. 
1009,  holding  Secretary  of  State  may  be  compelled  to  file  referendum 
petitions ;  American  etc.  Ins.  Co.  v.  Fyler,  60  Conn.  459,  25  Am.  St.  Rep. 
339,  22  Atl.  494,  and  State  v.  Mayor,  99  Wis.  326,  74  N.  W.  784,  both 
following  rule;  State  v.  Crawford,  28  Fla.  477,  14  L.  R.  A.  256,  10 
South.  120,  character  of  duty  and  not  nature  of  office  controls  court 
in  issuing  writ. 


UNITED  STATES  v.  WINDOM.    137  U.  S.  636-647 

fllj^ndamna  cannot  Issue  to  control  head  of  executive  department  in 
^fconary  matters. 

Approved  in  William  Cramp  &  Sons  Ship  etc.  Bldg.  Co.  v.  United 
States,  216  U.  S.  503,  54  L.  Ed.  590,  30  Sup.  Ct.  392,  holding  Secretary 
of  Navy  has  power  to  accept  release  to  government  from  builders  of 
battleships ;  Bates  &  Guild  Co.  v.  Payne,  194  U.  S.  109,  48  L.  Ed.  895, 
24  Sup.  Ct.  595,  refusal  of  postmaster-general  to  admit  to  mails  as 
second-class  matter  musical  periodical  each  number,  chiefly  composed  of 
one  composer's  music,  not  so  clearly  erroneous  as  to  call  for  judicial 
interference;  United  States  ex  rel.  Riverside  Oil  Co.  v.  Hitchcock,  190 
U.  S.  324,  47  L.  Ed.  1078,  23  Sup.  Ct.  701,  holding  mandamus  will  not 
lie  to  compel  Secretary  of  Interior  to  vacate  decision  that  selection  of 
public  land  must  be  rejected;  Keim  v.  United  States,  177  U.  S.  293, 
44  L.  Ed.  775,  20  Sup.  Ct.  575,  holding  action  of  Secretary  of  Interior 
in  discharging  clerk  is  not  subject  to  review  in  the  courts;  Kimberlin 
v.  Commission  to  Five  Civilized  Tribes,  104  Fed.  658,  44  C.  C.  A.  109, 
holding  court  cannot  compel  commission  to  the  five  civilized  tribes  to 
enroll  applicant  whose  claim  had  been  denied;  Seymour  v.  United  States, 
2  App.  D.  C.  256,  holding  mandamus  will  not  lie  to  compel  commissioner 
of  patents  to  register  trademark;  United  States  v.  Lamont,  2  App. 
D.  C.  546,  holding  mandamus  will  not  lie  to  compel  commissioner  to  act 
on  bid  for  publio  work;  Dewer  v.  Humphrey,  68  Kan.  765,  75  Pac.  1039, 
where  legislature  gives  authority  to  make  appointments  to  officers,  courts 
cannot  supervise  their  discretion  in  matter;  Dunham  v.  Ardery,  43  Okl. 
635,  LK  1  1915B,  232,  143  Pac.  337,  holding  city  clerk  cannot  be 
mandamused  to  certify  to  petition  for  recall;  United  States  v.  Blaine, 
139-  U.  S.  319,  35  L.  Ed.  188, 11  Sup.  Ct.  612,  and  Enterprise  Sav.  Assn. 
v.  Znmstein,  64  Fed.  840,  both  following  rule ;  Enterprise  Sav.  Assn.  v. 
Zwnstein,  67  Fed.  1007,  15  C.  C.  A.  153,  and  Dudley  v.  James,  83  Fed. 
319,  doctrine  is  applicable  to  injunction ;  American  etc.  Ins.  Co.  v.  Fyler, 
60  Conn:  459,  25  Am.  St.  Rep.  339,  22  Atl.  494,  insurance  commissioner 
cannot  be  compelled  to  admit  foreign  company  to  do  business;  State  v. 
Mayor,  99  Wis.  326,  74  N.  W.  784,  mandamus  will  not  lie  to  compel 
city  officials  to  repair  bridge ;  dissenting  opinion  in  Ehrlich  v.  Jennings, 
78  S.  C.  280,  125  Am  St.  Rep.  795,  13  Ann.  Gas.  1166,  58  S.  E.  926, 
majority  holding  mandamus  would  lie  to  compel  State  treasurer  to  ex- 
change certificate  for  bond. 

Distinguished  in  Hoover  v.  McChesney,  81  Fed.  483,  postmaster  may 
be  restrained  from  withholding  mail  under  an  order  issued  beyond  con- 
stitutional authority. 

Mandamus  against  Governor.    Note,  31  Am.  St.  Rep.  299. 

When  mandamus  is  the  proper  remedy  against  public  officers.    Note, 
98  Am.  St.  Rep.  874. 
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Power  of  courts  to  enforce  ministerial  duties  of  heads  of  depart- 
ments.   Note,  52  L.  R.  A.  (N.  S.)  417,  436. 


Mandamus  will  not  issue  even  to  compel  ministerial  duty,  when  a 
la  one  of  doubtful  right,  or  where  relator  haa  another  adequate  remedy. 

Approved  in  State  v.  Washington  Irr.  Co.,  41  Wash.  286,  111  Am.  St. 
Rep.  1021,  83  Pac.  310,  mandamus  will  not  lie  to  enforce  contract  to 
furnish  water  for  irrigation. . 

Mandamus  to  Secretary  of  Treasury  to  pay,  refused  where  return  raised 
questions  of  law  and  fact. 

Approved  in  Territory  v.  Cram,  13  Okl.  11,  73  Pac.  297,  writ  of  man- 
damus denied  because  answer  raised  questions  of  fact  on  which  defend- 
ant was  entitled  to  jury  trial;  State  v.  Mayor,  4$  La.  Ann.  1324,  22 
South.  355,  writ  will  not  issue  until  judicial  determination  is  had  on 
which  issuance  of  writ  depends. 

Miscellaneous.  Cited  in  United  States  v.  Churchyard,  132  Fed.  85, 
discussing  power  of  Congress  with  reference  to  provisions  of  public 
contracts;  State  v.  Ehret,  135  La.  646,  65  South.  872,  holding  action 
would  not  lie  to  attack  proclamation  declaring  incorporation  of  village . 

137  17.  S.  647-654,  34  L.  Ed.  825,  11  Sup.  Ct  242,  DUNCAN  V.  NAVASSA 
PHOSPHATE  00. 

Interest  in  Guano  Island,  "by  act  of  1856,  is  estate  at  will  not  subject 
to  dower  notwithstanding  act  of  1872. 

Approved  in  Black  v.  Elkhorn  Min.  Co.,  52  Fed.  862,  3  C.  C.  A.  312, 
possessory  right  in  mining  claim  is  not  subject  to  dower. 


137  U.  &  654-661,  34  L.  Ed.  822,  11  Sup.  Ot.  231,  EGAN  V. 

Not  cited. 


137  XT.  8.  861-673,  34  L.  Ed.  819,  11  Sup.  Ot.  210,  PAOKEB  T.  BIRD. 

By  common  law  riparian  owner  owns  to  center  of  nontidal  and  high 
water  on  tidal  stream. 

Approved  in  Cooley  v.  Golden,  117  Mo.  45,  21  K  R.  A.  805,  23  S.  W. 
104,  following  rule. 

Navigability  of  stream  is  tested  in  United  States  by  navigability  In 
fact,  not  by  tide. 

Approved  in  McGilvra  v.  Ross,  161  Fed.  399,  holding  Lakes  Wash- 
ington and  Union  are  inland  bodies  of  navigable  water;  Johnson  v. 
Johnson,  14  Idaho,  572,  24  L.  R.  A.  (N.  S.)  1240,  95  Pac.  503,  holding 
Snake  River  in  Idaho  was  navigable  stream;  Brace  &  Hergert  Mill  Co. 
v.  State,  49  Wash.  332,  95  Pac.  281,  holding  lake  of  nine  hundred  fivs 
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with  depth  of  fifty  feet  was  navigable  body  of  water ;  Scranton  v. 
^Hcscler,  57  Fed.  810,  6  C.  C.  A.  585,  and  Butter  v.  Grand  Rapids  etc. 
?-    **>-  Co.,  85  Mich.  256,  24  Am.  St.  Rep.  90,  48  N.  W.  571,  both  follow- 
»de;  Cooley  v.  Golden,  117  Mo.  45,  21  L  E.  A.  305,  23  S.  W.  104, 


in 


"What  waters  are  navigable.    Note,  126  Am.  St.  Rep.  718. 

federal  grants  to  riparian  owners  above  tide  are  to  middle  of  stream, 
°rfclterwise  according  to  State's  law. 

^p>proved  in  Archer  v.  Greenville  Sand  etc.  Co.,  233  U.  S.  69,  58  L.  Ed. 
j£^    »     34  Snp.  Ct.  567,  holding  title  to  riparian  owner  on  Mississippi 
^^  ^^1*  extends  to  middle  of  stream ;  Kansas  v.  Colorado,  206  U.  S.  93, 
tet    ^*-  Ed.  973,  27  Snp.  Ct.  655,  discussing  right  of  Kansas  and  Colorado 
^^**^ters  of  Arkansas  River;  Joy  v.  St.  Louis,  201  U.  S.  342,  50  L.  Ed. 
^i  26  Snp.  Ct.  478,  construction  of  United  States  patent  as  to  title 
ypfcSied  by  accretion,  not  Federal  question;  Northern  Pacific  R.  R.  Co. 
v.  Townsend,  190  U.  S.  270,  47  L.  Ed.  1046,  23  Sup.  Ct.  672,  holding 
adverse  ownership  for  private  use,  under  statute  of  limitations,  can 
confer  no  title  on  individual  to  portion  of  right  of  way  granted  to 
Northern  Pacific  Railroad  Company  for  construction  of  its  road;  Illi- 
nois Cent.  R.  R.  v.  Chicago,  176  U.  S.  659,  44  L.  Ed.  627,  20  Sup.  Ct. 
514,  holding  submerged  lands  along  shore  of  Lake  Michigan  were  not 
included  in  grant  to  Illinois  Central  Railroad  Company ;  Hobart  v.  Hall, 
174  Fed.  474,  holding  grantee  from  United  States  of  land  in  Minnesota 
bounded  by  navigable  stream,  has  title  to  island  between  high-water 
mark  and  middle  of  channel ;  McGilora  v.  Ross,  164  Fed.  607,  90  C.  C.  A. 
398,  holding  Federal  court,  has  no  jurisdiction  of  suit  by  riparian  own- 
en  to  enjoin  State  officers  from  selling  shore  lands ;  In  re  Valley,  116 
Fed.  984,  holding,  under  laws  of  Iowa,  deed  of  land  adjacent  to  non- 
navigable  watercourse  showing  lots  as  bounded  by  meander  line  conveys 
land  lying  between  meander  line  and  high-water  mark ;  Mobile  Transp. 
Co.  v.  The  City  of  Mobile,  128  Ala.  349,  30  South.  647,  holding  patent 
by  United  States  to  land  along  stream  where  tide  ebbs  and  flows  con- 
eys to  high-tide  line;  McFarland  v.  Alaska  Perseverance  Min.  Co.,  3 
Alaska,  321,  holding  riparian  owners  on  non-navigable  stream  own  to 
middle;  Foss  v.  Johnstone,  158  Cal.  127,  110  Pac.  294,  298,  discussing 
right  of  State  to  swamp-lands  under  Swamp-land  Act  of  1850 ;  State  v. 
Akers,  92  Kan.  177, 199,  Ann.  Oas.  1916B,  643,  140  Pac.  640,  648,  refus- 

■ 

ing  to  allow  sand  to  be  taken  from  bed  of  navigable  stream ;  State  v. 
Longfellow,  169  Mo.  124,  69  S.  W.  378,  379,  holding  riparian  owner  of 
fresh  water  navigable  river  owns  to  low-water  mark;  Kinkead  v.  Tur- 
geon,  74  Neb.  576,  13  Ann.  Oas.  43,  1  L.  R.  A.  (N.  S.)  762,  104  N.  W. 
1063,  holding  State  of  Nebraska  retains  title  to  beds  of  navigable 
streams;  Crawford  Co.  v.  Hathaway,  67  Neb.  351, 108  Am.  St.  Rep.  668, 
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93  N.  W.  789,  when  government  survey  runs  meander  lines  along  banks 
of  stream,  stream  may  be  considered  navigable,  bed  thereof  to  belong  to 
State  and  doctrine  of  riparian  rights  not  to  apply;  State  v.  Munci* 
Pulp  Co.,  119  Tenn.  100,  104  S.  W.  450,  holding  avulsion  of  Mississippi 
River  did  not  change  boundary  between  Tennessee  and  Arkansas;  Hill 
v.  Newell,  86  Wash.  230,  149  Pac.  951,  holding  where  river  was  straight- 
ened by  cutting  right  of  way,  title  to  bed  of  old  bend  was  in  State; 
Shively  v.  Bowlby,  152  U.  S.  44,  45,  38  L.  Ed.  347,  348,  14  Sup.  Ct.  564, 
and  St.  Anthony  Falls  Water-Power  Co.  v.  St.  Paul  Water  Commrs., 
168  U.  S.  362,  42  L.  Ed.  502, 18  Sup.  Ct.  162,  all  following  rule ;  St.  Louis 
v.  Rutz,  138  U.  S.  242,  34  L.  Ed.  947,  11  Sup.  Ct.  343,  in  Illinois  title 
extends  to  middle  of  Mississippi  River;  Hardin  v.  Jordan,  140  U.  S. 
383,  35  L.  Ed.  433,  11  Sup.  Ct.  812  (see  dissenting  opinion  in  140  U.  S. 
402,  35  L.  Ed.  440,  11  Sup.  Ct.  838),  and  to  center  of  non-navigable  lake 
or  pond;  Kaukauna  Water  Power  Co.  v.  Green  Bay  etc.  Canal  Co.,  142 
U.  S.  272,  35  L.  Ed.  1010,  12  Sup.  Ct.  177,  in  Wisconsin  to  middle  of 
navigable  stream;  Grand  Rapids  etc.  R.  R.  Co.  v.  Butler,  159  U.  S.  93, 
40  L.  Ed.  87,  15  Sup.  Ct.  993,  in  Michigan  to  thread  on  all  streams; 
Webb  v.  Demopolis,  95  Ala.  128,  21  L.  R.  A.  67,  13  South.  293,  in  Ala- 
bama to  low-water  mark ;  Schlosser  v.  Cruickshank,  96  Iowa,  421,  65 
N.  W.  346,  in  Iowa  to  high-water  line  of  lake;  Cooley  v.  Golden,  117 
Mo.  51,  21  L.  R.  A.  307,  23  S.  W.  106,  in  Missouri  to  water's  edge  on 
navigable  stream;  Mendota  Club  v.  Anderson,  101  Wis.  492,  78  N.  W. 
189,  to  water's  edge  on  navigable  lake;  Scranton  v.  Wheeler,  57  Fed. 
811,  6  C.  C.  A.  585,  construction  of  patent  is  for  Federal  courts;  Sapp 
v.  Frazier,  51  La.  Ann.  1725,  72  Am,  St.  Rep.  499,  26  South.  381,  in 
Louisiana  title  to  bed  of  lake  can  be  acquired  only  by  accretion  or  re- 
liction ;  Willow  River  Club  v.  Wade,  100  Wis.  96,  42  L.  R.  A.  315,  76 
N.  W.  275,  title  to  thread  of  navigable  stream  is  subject  to  common 
right  of  fishing;  Eldridge  v.  Trezevant,  160  U.  S.  467,  40  L.  Ed.  499, 
16  Sup.  Ct.  348,  servitude  under  French  law  permits  Louisiana  to  take 
land  for  levees  without  compensation;  Shively  v.  Bowlby,  152  U.  S.  10, 
38  L.  Ed.  335,  14  Sup.  Ct.  551,  whether  grant  passes  title  below  high- 
water  mark  is  a  Federal  question ;  Shively  v.  Bowlby,  152  U.  S.  47,  38 
L.  Ed.  348,  14  Sup.  Ct.  565,  Congress  may  grant  title  to  land  under 
navigable  waters;  White  v.  Leovy,  49  La.  Ann.  1688,  22  South.  943, 
arguendo. 

Some  features  of  the  law  of  accretions  applicable  to  islands  in 
navigable  rivers.    Note,  72  Am.  St.  Rep.  281. 

Title  to  land  under  water.    Note,  42  L.  R.  A.  168. 

Ownership  of  riparian  owner  to  thread  of  stream.    Note,  23  E.  R.  O. 
189,  190. 
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ederal  gnat  in  California  extends  only  to  edge  of  navigable  nontldal 


'lowved  in  Donnelly  v.  United  States,  228  U.  S.  262,  264,  Ann.  Oas. 
V  ^E,  710,  67  L.  Ed.  828,  829,  33  Sup.  Ct.  449,  holding  title  to  bed  of 
k^math  River  was  in  United  States;  Philadelphia  Co.  v.  Stimson,  223 
U.  S.  632,  56  L.  Ed.  682,  32  Sup.  Ct.  340,  holding  Secretary  of  War 
might  fix  harbor  lines  of  island  in  navigable  river;  Mobile  Transporta- 
tion Co.  v.  Mobile,  187  U.  S.  435,  47  L.  Ed.  271,  23  Sup.  Ct.  173,  holding 
Alabama  when  admitted  into  Union  became  entitled  to  soil  below  high- 
water  mark  under  navigable  water;  Sweringen  v.  St.  Louis,  185  U.  S. 
41,  46  L.  Ed.  798,  22  Sup.  Ct.  570,  holding  decision  of  State  court  that 
courses  alleged  in  patent  do  not  bring  eastern  boundary  of  land  to  waters 
of  Mississippi  River  raises  no  Federal  question  which  gives  Supreme 
Court  of  United  States  jurisdiction  to  review  judgment  of  State  court; 
United  States  v.  Mackey,  214  Fed.  143,  148,  holding  grant  of  United 
States  to  Creek  Nation  did  not  include  bed  of  Arkansas  River ;  Donovan- 
Hopka-Ninneman  Co.  v.  Hope  Lumber  Mfg.  Co.,  194  Fed.  648,  115 
C.  C.  A.  1,  holding  patent  to  land  on  navigable  lake  does  not  convey  land 
below  high-water  mark ;  Butler  v.  Grand  Rapids  etc.  R.  R.  Co.,  85  Mich. 
256,  24  Am.  St.  Rep.  90,  48  N.  W.  571,  in  Michigan  thread  of  stream  is 
boundary ;  Cooley  v.  Golden,  117  Mo.  56,  21  L.  R.  A.  308,  23  S.  W.  108, 
holding  in  Missouri  grant  runs  to  water's  edge  on  navigable  stream; 
Poynter  v.  Chipman,  8  Utah,  448,  32  Pac.  692,  riparian  owner  may 
follow  receding  waters  of  navigable  lake;  Shively  v.  Bowlby,  152  U.  S. 
28,  38  L.  Ed.  842,  14  Sup.  Ct.  558,  new  States  have  same  rights  in  tide 
waters  as  original  thirteen;  St.  Anthony  Falls  Water-Power  Co.  v.  St. 
Paul  Water  Commrs.,  168  U.  S.  362,  42  L.  Ed.  602,  18  Sup.  Ct.  162, 
grant  to  maintain  dam  is  not  impaired  by  municipal  use  of  water; 
Pacific  etc.  Imp.  Co.  v.  Ellert,  64  Fed.  437,  California  may  dispose  of 
tide-lands  free  from  easement  of  upland  owner;  dissenting  opinion  in 
Rean  v.  Calumet  Canal  Co.,  190  U.  S.  481,  47  L.  Ed.  1146,  23  Sup.  Ct. 
660,  661,  662,  majority  holding  letters  patent  from  United  States  to 
Indiana  of  swamp-lands  (9  Stats,  at  Large,  520)  convey  to  extent  of  full 
subdivisions  land  under  non-navigable  water  on  which  fractional  sections 
border. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  action  originating  in,  or  removed  to,  Federal  courts. 
Note,  40  L.  R.  A.  (N.  8.)  418. 

Miscellaneous.  Cited  in  Central  Pacific  Ry.  Co.  v.  Droge,  171  Cal.  40, 
151  Pac.  666,  holding  title  to  railroad  right  of  way  cannot  be  gained  by 
adverse  possession;  Missouri  etc.  Ry.  Co.  v.  Watson,  74  Kan.  511,  14 
L.  R.  A.  (N.  S.)  592,  87  Pac.  693,  construing  title  of  Union  Pacific  Rail- 
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road  to  right  of  way  through  "Osage  Ceded  Lands";  Coyle  v.  Smith,  28 
Okl.  152,  113  Pac.  957,  discussing  right  of  Oklahoma  to  remove  capitol. 

137  XJ.  8.  673-682,  34  L.  Ed.  828,  11  Sup.  Ot.  219,  UNITED  STATES  ▼. 
PAGE. 

President's  approval  of  court-martial  sentence,  attested  by  Secretary 
of  War,  is  sufficient. 

Approved  in  United  States  v.  Fletcher,  148  U.  S.  89,  37  L.  Ed.  379,  13 
Sup.  Ct.  554,  following  rule. 

137  XJ.  8.  682-689,  34  L.  Ed.  832,  11  Sup.  Ot.  222,  COPE  ▼.  COPE. 

Utah  act  of  1862,  enabling  illegitimates  to  inherit  from  father,  is  valid. 

Approved  in  Pratt's  Estate,  7  Utah,  279,  26  Pac.  577,  following  rule ; 
In  re  Matthias  Estate,  63  Fed.  526,  under  Washington  statute  children 
of  parents  cohabiting  are  legitimate;  Ives  v.  McNicoll,  59  Ohio  St.  418, 
69  Am.  St.  Rep.  785,  43  L.  R.  A.  776,  53  N.  E.  63,  under  statute,  parents, 
by  marrying,  legitimate  the  child;  Ives  v.  McNicoll,  12  Ohio  C.  C.  303, 
306,  even  though  one  parent  was  married  at  time  of  intercourse ;  France 
v.  Connor,  3  Wyo.  459,  27  Pac.  574. 

Departed  from  in  France  v.  Connor,  161  U.  S.  68,  40  L.  Ed.  620,  16 
Sup.  Ct.  498,  later  statute  repealing  such  law. 

Distinguished  in  Mansfield  v.  Neff,  43  Utah,  270,  134  Pac.  1164,  hold- 
ing issue  of  plural  marriage  was  illegitimate  and  could  not  inherit  from 
grandfather. 

Inheritance  by,  through,  or  from,  illegitimate  persons.    Note,  23 
L.  R.  A.  454. 

Laws  as  to  succession  are  of  State  cognizance,  or  of  territory,  if  noth- 
ing contra  in  Enabling  Act. 

Approved  in  Christianson  v.  King  County,  239  U.  S.  365,  60  L.  Ed.  333, 
36  Sup.  Ct.  118,  holding  legislature  might  provide  for  escheat  where 
owner  dies  without  heirs ;  Jones  v.  Jones,  234  U.  S.  618,  58  L.  Ed.  1503, 
34  Sup.  Ct.  937,  holding  brothers  and  sisters  of  colored  intestate  succeed 
to  his  estate  only  where  they  are  f reedmen ;  Tiger  v.  Western  Investment 
Co.,  221  U.  S.  309,  55  L.  Ed.  747,  31  Sup.  Ct.  578,  holding  rights  of 
Indians  of  Indian  territory  were  not  impaired  by  act  of  1906  requiring 
approval  of  Secretary  of  Interior  to  conveyances  by  them ;  W.  C.  Peacock 
&  Co.  v.  Pratt,  121  Fed.  776,  58  C.  C.  A.  48,  holding  income  tax  law 
of  Hawaii  (Act  No.  20,  pp.  31-35,  Sess.  Laws  1901)  is  valid;  Chamber- 
lain v.  Iowa  Tel.  Co.,  119  Iowa,  627,  93  N.  W.  599,  holding  under  various 
laws  Iowa  telephone  company  may  occupy  streets  with  poles  without 
consent  of  city;  Groom  v.  Wright,  30  Okl.  660,  121  Pac.  218,  holding 
Creek  citizen  could  rent  homestead  allotment  for  period  of  five  years; 
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In  re  Garr's  Estate,  31  Utah,  72,  86  Pac.  762,  holding  where  father  ac- 
knowledges illegitimate  to  be  his,  child  can  inherit ;  Anderson  v.  Bell,  140 
Ind.  377,  29  L.  R.  A.  646,  39  N.  E.  735,  following  rule;  Simms  v.  Simms, 
175  U.  S.  168,  44  L.  Ed.  117,  20  Sup.  Ct.  60,  also  statutes  regulating 
domestic  relations ;  State  v.  Norman,  16  Utah,  466,  52  Pac.  989,  territory 
may  make  adultery  and  bigamy  crimes  and  punish  same;  De  La  Rama 
v.  De  La  Rama,  201  U.  S.  308,  50  L.  Ed.  767,  26  Sup.  Ct.  485,  arguendo. 

Statutes  permitting  Illegitimates  to  inherit  are  in  derogation  of  com- 
mon law  and  to  be  strictly  construed. 

Approved  in  Reynolds  v.  Hitchcock,  72  N.  H.  342,  56  Atl.  756,  statute 
providing  that  mother  and  her  heirs  shall  inherit  from  bastard  and 
bastard  from  his  mother  does  not  permit  bastard  to  inherit  from 
mother's  heirs;  France  v.  Connor,  3  Wyo.  461,  27  Pac.  575,  arguendo. 

Repeal  by  implication  is  not  favored. 
Approved  in  New  York  etc.  Ry.  Co.  v.  Peninsula  Produce  Exchange, 
240  U.  S.  40,  60  L.  Ed.  515,  36  Sup.  Ct.  232,  allowing  action  against 
carrier  for  loss  attendant  on  delay  in  shipping;  Bowling  v.  United 
States,  233  U.  S.  536,  58  L.  Ed.  1083,  34  Sup.  Ct.  659,  holding  United 
States  ean  cancel  unauthorized  conveyance  of  Indian;  Ex  parte  Webb, 
225  U.  S.  683,  56  L.  Ed.  1256,  32  Sup.  Ct.  769,  holding  reservation  in 
Oklahoma  Enabling  Act  in  regard  to  legislation  over  Indians  did  not 
repeal  former  laws;  Johnson  v.  Southern  Pac.  Co.,  196  U.  S.  21,  49 
L  Ed.  371,  25  Sup.  Ct.  158,  amendment  to  safety  appliances  law  to  be 
construed  as  affirmative  and  declaratory  and  not  intended  to  destroy 
original  act ;  Gearlds  v.  Johnson,  183  Fed.  620,  upholding  right  of  Con- 
gress to  prohibit  importation  of  liquor  into  Indian  territory;  Bennett 
v.  Nichols,  9  Ariz.  144,  80  Pac.  393,  upholding  act  exempting  railroad 
from  taxation  for  twenty  years;  Moss  v.  United  States,  29  App.  D.  C. 
197,  holding  bastard  father  cannot  be  punished  for  nonsupport  of  his 
child;  Morris  v.  Hitchcock,  21  App.  D.  C.  591,  upholding  law  providing 
for  forcible  expulsion  of  invaders  on  Indian  territory;  Farney  v.  Van- 
narsdall,  139  Ky.  250,  129  S.  W.  591,  holding  act  protecting  dogs  on 
which  tax  had  been  paid  did  not  repeal  act  permitting  killing  of  dog 
found  roaming  on  one's  premises ;  Murphy  v.  Louisville,  114  Ky.  766,  71 
S.  W.  935,  general  tax  law  held  not  to  repeal  by  implication  law  appli- 
cable only  to  certain  classes  of  cities;  Territory  v.  Long  Bell  Lumber 
Co.,  22  Okl.  900,  902,  99  Pac.  915,  916,  upholding  anti-trust  act  of  Okla- 
homa; Parshall  v.  State,  62  Tex.  Cr.  191,  138  S.  W.  765,  holding  act 
declaring  gambling-house  keeper  to  be  vagrant  did  not  repeal  act  mak- 
ing keeping  of  gambling-house  a  felony ;  Ward  v.  Race  Horse,  163  U.  S. 
511,  411  L.  Ed.  246,  16  Sup.  Ct.  1078,  Goddard  v.  Mailler,  80  Fed.  424, 
and  State  v.  Norman,  16  Utah,  471,  52  Pac.  991,  all  following  rule; 
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France  v.  Connor,  161  U.  S.  72,  40  L.  Ed.  621,  16  Sup.  Ct.  500,  intention 
of  Congress  to  repeal  a  territorial  act  will  not  be  presumed;  United 
States  v.  Matthews,  173  U.  S.  388,  43  L.  Ed.  741,  19  Sup.  Ct.  416,  prior 
act  is  repealed  only  to  extent  of  its  repugnancy;  Knudsen  v.  Hannberg, 
8  Utah,  211,  30  Pac.  752,  territorial  statute  is  not  void  because  repug- 
nant by  possible  construction  to  law  of  Congress. 

Descent  and  distribution  among  half  blood.    Note,  29  L.  R.  A.  542. 

Miscellaneous.  Cited  in  Wetmore  v.  Markoe,  196  U.  S.  77,  49  L.  Ed. 
394,  25  Sup.  Ct.  172,  amendment  to  Bankruptcy  Act  exempting  decree 
for  alimony  from  discharge,  merely  declaratory  of  previous  law. 

137  XJ.  &  689-692,  34  L.  Ed.  834,  11  Sup.  Ot.  234,  MASSACHUSETTS  BENE- 
FIT ASSN.  v.  MTLES. 
Where  interest  on  Federal  verdict,  to  date  of  judgment  allowed  by 

local  law,  brings  amount  over  five  thousand  dollars,  this  suffices. 

Approved  in  Boswell  v.  Big  Vein  Pocahontas  Coal  Co.,  217  Fed. 
823,  holding  interest  on  judgment  governed  either  by  contract  or  by  stat- 
utory rate;  Washington  etc.  R.  R.  Co.  v.  Harmon,  147  U.  S.  589,  37 
L.  Ed.  291,  13  Sup.  Ct.  563,  judgment  in  action  for  tort  does  not  bear 
interest;  Baltimore  etc.  R.  R.  Co.  v.  Griffith,  159  U.  S.  605,  40  L.  Ed. 
276,  16  Sup.  Ct.  106,  if  interest  be  wrongly  allowed  writ  of  error  should 
be  brought ;  Metcalf  v.  Watertown,  68  Fed.  863,  16  C.  C.  A.  37,  whether 
or  not  interest  should  be  allowed  is  question  of  local  law. 

Inclusion  of  interest  accruing  after  suit  is  brought  in  determin- 
ing amount  in  controversy.    Note,  13  Ann.  Gas.  396. 

137  XJ.  8.  692-699,  34  L.  Ed.  816,  11  Sup.  Ct.  224,  CAJLDWBLL  v.  TEXAS. 

In  criminal  cases  Fourteenth  Amendment  forbids  States  discriminating 
against  persons  or  classes. 

Approved  in  Maxwell  v.  Dow,  176  U.  S.  603,  44  L.  Ed.  605,  20  Sup. 
Ct.  457,  holding  statute  providing  for  trial  before  eight  jurors  in  crim- 
inal action  instead  of  twelve  does  not  deny  defendant  due  process  of 
law ;  Leeper  v.  Texas,  139  U.  S.  468,  35  L.  Ed.  227,  11  Sup.  Ct.  579,  and 
McNulty  v.  California,  149  U.  S.  648,  37  L.  Ed.  884, 13  Sup.  Ct.  960,  both 
following  rule ;  Davis  v.  Texas,  139  U.  S.  653,  35  L.  Ed.  301,  11  Sup.  Ct. 
675,  nor  do  fifth  and  sixth  amendments;  Lambert  v.  Barrett,  157  U.  S. 
699,  39  L.  Ed.  866,  15  Sup.  Ct.  723,  that  prisoner  was  not  executed  at 
time  sentenced,  presents  no  Federal  question ;  In  re  Buchanan,  158  U.  S. 
36,  39  L.  Ed.  887,  15  Sup.  Ct.  725,  competency  of  juror  is  not  a  Federal 
question;  Matter  of  Buchanan,  146  N.  Y.  272,  40  N.  E.  885,  prisoner 
may  be  executed  on  last  day  of  reprieve  without  resentence. 

Distinguished  in  Twining  v.  New  Jersey,  211  U.  S.  Ill,  63  L.  Ed.  Ill, 
29  Sup.  Ct.  14,  holding  exemption  from  self-incrimination  is  not  guarded 
as  against  State  action  by  Fourteenth  Amendment. 
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What  Ifl  sufficient  due  process  of  Uw  stated. 
Approved  in  Watson  v.  State  of  Rhode  Island,  179  U.  S.  679,  46 
L.  Ed.  383,  21  Sup.  Ct.  915,  following  role ;  Delinar  Jockey  Club  v.  Mis- 
souri, 210  U.  S.  335,  52  L.  Ed.  1084,  28  Sup.  Ct.  732,  holding  corporate 
charter  may  be  forfeited  for  nonuser ;  Ughbanks  v.  Armstrong,  208  U.  S. 
487,  52  L.  Ed.  584,  28  Sup.  Ct.  372,  holding  one  serving  time  under  in- 
determinate sentence  is  not  entitled  to  parole  when  minimum  term  has 
expired;  Maxwell  v.  Dow,  176  U.  S.  604,  44  L.  Ed.  606,  20  Sup.  Ct.  457, 
holding  due  process  of  law  is  secured  when  law  operates  on  all  alike; 
Bolln  v.  Nebraska,  176  U."  S.  86,  44  L.  Ed.  383,  20  Sup.  Ct.  288,  holding 
proceeding  by  information  for  felony  is  due  process  of  law ;  Kroschel  v. 
Munkers,  179  Fed.  963,  holding  habeas  corpus  will  not  lie  from  Federal 
court  before  appeal  has  been  had  in  State  court;  Erickson  v.  Hodges, 
179  Fed.  180,  102  C.  C.  A.  443,  holding  habeas  corpus  to  Federal  court 
*ill  not  reach  State  conviction  where  no  Federal  right  is  involved; 
Kutzner  v.  Meyers,  182  Ind.  672, 108  N.  E.  116,  upholding  right  of  court 
to  appoint  guardian  over  senile  person;  Knight  &  Jillson  Co.  v.  Miller, 
172  Ind.  45,  18  Ann.  Oas.  1146,  87  N.  E.  830,  upholding  Anti-trust  Act 
^Indiana;  Baca  v.  Anaya,  14  N.  M.  29,  89  Pac.  315,  upholding  publica- 
tion of  citation  where  defendants  are  numerous;  State  v.  Brown,  170 
**•  C  715,  86  S.  E.  1043,  holding  indictment  for  illegal  sale  of  liquor 
Deed  not  allege  person  sold  to ;  State  v.  Rogers,  162  N.  C.  661,  Ann. 
<?"•  1914A,  867,  46  L.  R.  A.  (N.  8.)  38,  78  S.  E.  295,  holding  accused 
could  not  agree  to  jury  of  eleven  men;  In  re  Meggett,  105  Wis.  297, 
81  N".  W.  421,  holding  Rev.  Stats.,  §  3479,  Wis.,  providing  for  commit- 
ment to  prison  for  disobedience  of  an  order  to  pay  money,  does  not 
deprive  party  of  due  process  of  law ;  McKean  v.  Archer,  52  Fed.  795,  stat- 
ute of  limitations  does  not  deprive  of  equal  protection  of  laws  by  mak- 
ing different  period  for  past  and  future  contracts ;  Cantini  v.  Tillman, 
54  Fed.  975,  dispensary  act  does  not  deprive  one  of  due  process  of 
law;  Smith  v.  Bivens,  56  Fed.  355,  law,  in  its  regular  course  of  ad- 
ministration, through  courts  of  justice,  is  due  process;  Cleveland  etc. 
R.  R.  Co.  v.  Backus,  133  Ind.  530,  18  L.  R.  A.  738,  33  N.  E.  426,  and 
Pittsburgh  etc.  Ry.  Co.  v.  Backus,  133  Ind.  642,  33  N.  E.  437,  assessment 
of  railroad  track  and  rolling  stock  by  State  board  is  due  process  of  law ; 
Dowdell,  Petitioner,  169  Mass.  389,  61  Am.  St.  Rep.  292,  47  N.  E.  1034, 
commitment  of  insane  person  without  notice  to  him  is  not  violative  of 
Fourteenth  Amendment ;  State  v.  Brett,  16  Mont.  369,  40  Pac.  876,  filing 
information  without  preliminary  examination  is  constitutional;  State  v. 
Wilson,  121  N.  C.  458,  28  S.  E.  558,  jury  trial  may  be  denied  in  case  in- 
volving property;  Dayton  etc.  Iron  Co.  v.  Barton,  103  Tenn.  614,  53 
S.  W.  972,  and  Harbison  v.  Knoxville  Iron  Co.,  103  Tenn.  433,  76  Ant 
St.  Rep.  682,  56  L.  R.  A.  316,  53  S.  W.  958,  act  requiring  employer's 
coupons  redeemable  in  cash  is  constitutional;  State  v.  Heinemann,  80 
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Wis.  258,  27  Am.  St.  Rep.  36,  49  N.  W.  819,  requiring  a  registered  phar- 
macist in  a  pharmacy  is  valid. 

Due  process  of  law  in  commitment  of  insane  persons.  Note,  Ann. 
Ca*.  19130,  325. 

Whether  State  Indictment  sufficiently  charges  crime  Is  for  State,  not 
Federal  court. 

Approved  in  Davis  v.  Texas,  139  U.  S.  652,  35  L.  Ed.  301,  11  Sup.  Ct. 
675,  Bergmann  v.  Backer,  157  U.  S.  656,  39  L.  Ed.  847,  15  Sup.  Ct.  728, 
Moore  v.  Missouri,  159  U.  S.  678,  40  L.  Ed.  303,  16  Sup.  Ct.  181,  and 
Kohl  v.  Lehlback,  160  U.  S.  296,  40  L.  Ed.  433,  16  Sup.  Ct.  305,  all 
following  rule. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  B.  A.  520,  530. 

Federal  right,  first  set  up  on  rehearing,  does  not  give  Supreme  Court 
jurisdiction. 

Approved  in  Howard  v.  Fleming,  191  U.  S.  135,  48  L.  Ed.  124,  24  Sup. 
Ct.  49,  holding  decision  by  State  Supreme  Court  that  conspiracy  to  de- 
fraud is  a  crime  is  conclusive  on  United  States  Supreme  Court ;  Duncan 
v.  Missouri,  152  U.  S.  384,  38  L.  Ed.  488,  14  Sup.  Ct.  572,  and  Miller  v. 
Texas,  153  U.  S.  539,  38  L.  Ed.  813, 14  Sup.  Ct.  876,  both  following  ruler 
State  v.  Schuman,  36  Or.  24,  58  Pac.  663,.  immunity  from  prosecution, 
not  set  up  in  trial  court,  cannot  be  urged  on  appeal. 

Time  and  manner  of  raising  and  deciding  questions  in  state  court 
to  obtain  review  in  Federal  Supreme  Court.  Note,  63  L.  R.  A. 
41. 

Constitutionality  of  statutes  regulating  the  time  and  method  of 
payment  of  wages.    Note,  122  Am.  St.  Rep.  905. 

Miscellaneous.  Cited  in  Caldwell  v.  Texas,  141  U.  S.  209,  35  L.  Ed. 
719,  U  Sup.  Ct.  883,  same  case  on  another  hearing. 
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188  U.  &  1-51,  34  L,  Ed.  843,  11  Bap.  Ot.  243,  JOY  ▼.  ST.  LOUIS. 
Punctuation  cannot  defeat  obvious  intent  of  contract. 
Approved  in  Crawford  v.  Burke,  195  U.  S.  192,  49  L.  Ed.  153,  25  Sup. 
Ct.  9,  claim  arising  out  of  conversion  by  broker  of  shares  purchased 
and  held  by  him  for  customer's  account  is  not  excepted  from  operation 
of  bankruptcy  discharge  by  section  17,  subdivision  4;  In  re  Howard, 
207  Fed.  409,  holding  interest  allowed  as  damages  in  default  in  pay- 
ment of  mortgage;  Fithian  v.  St.  Louis  &  S.  F.  Ry.  Co.,  188  Fed.  845, 
holding  next  of  kin  of  deceased  employer  cannot  recover  in  absence  of 
personal  representatives;  Crawford  v.  Burke,  201  111.  589,  66  N.  E.  835, 
holding  clause  4  of  Bankruptcy  Act  of  1898,  construed  to  prevent  dis- 
charge of  debt  created  by  fraud,  though  bankrupt  not  acting  in  fiduciary 
capacity;  Prouty  v.  Union  Hardware  Co.,  176  Mass.  158,  57  N.  E.  353, 
holding  contract  to  pay  five  hundred  dollars  for  license  to  sell  patent 
skates,  and  certain  royalty,  and  if  royalty  less  than  five  hundred  dollars 
plaintiff  would  make  up,  not  entitling  plaintiff  to  money  on  cancellation ; 
St.  Louis  Trust  Co.  v.  York,  81  Mo.  App.  346,  construing  provision  for 
payment  "one  year  thereafter"  as  referring  to  completion  and  opera- 
tion of  road,  not  to  date  of  contract;  Thorn  &  Hawkins  Lime  etc.  Co. 
v.  St.  Louis  Expanded  Metal  Fire-Proofing  Co.,  77  Mo.  App.  30,  disre- 
garding erroneous  punctuation  where  intent  is  discoverable  from  lan- 
guage; Elyton  Land  Co.  v.  South  &  North  Alabama  R.  R.  Co.,  100  Ala. 
407, 14  South.  209,  grant  of  right  of  way,  reserving  rights  to  others,  is 
a  covenant  rather  than  as  a  condition  subsequent. 

Punctuation  as  affecting  construction  of  statutes.    Notes,  10  Ann, 
Gas.  1084. 
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Contract  between  railroad  and  city  for  right  of  way  In  park  created 
easement. 

Approved  in  Whittenton  Mfg.  Co.  v.  Staples,  164  Mass.  327,  29 
L.  R.  A.  503,  41  N.  E.  445,  reservoir  passed  with  mill  privilege  to  grantee. 

Creation  and  conveyance  of  easements  appurtenant.    Note,  136  Am. 
St.  Rep.  700. 

One  whose  rights  are  based  on  agreement  takes  subject  to  conditions. 

Approved  in  Linthicum  v.  Washington  etc.  Elec.  R.  Co.,  124  Md.  269, 
92  Atl.  919,  holding  where  railroad  took  right  of  way  subject  to  cov- 
enant to  maintain  crossings  on  adjoining  right  of  way,  grantor  was  not 
necessary  party  in  suit  to  enforce  covenants;  Wade  v.  Chicago  etc. 
R.  R.  Co.,  149  U.  S.  341,  37  L.  Ed.  761,  13  Sup.  Ct.  898,  one  purchaser 
of  road  through  intervening  parties  takes  subject  to  burdens;  South  & 
North  Alabama  R.  R.  Co.  v.  Highland  Ave.  etc.  R.  R.  Co.,  117  Ala.  402, 
409,  23  South.  974,  977,  applied  to  deed  with  covenant  for  use  by  others ; 
Union  Depot  Ry.  Co.  v.  Southern  Ry.  Co.,  105  Mo.  571,  16  S.  W.  922, 
railroad  accepting  franchise  is  bound  by  city  charter  allowing  use  to 
other  roads. 

Contracts  constituting  single  transaction  are  construed  together. 
Approved  in  Hannig  v.  Mueller,  82  Wis.  241,  52  N.  W.  100,  applied 
to  two  deeds  and  declaration  of  trust;  Beckman  v.  Beckman,  86  Wis. 
659,  57  N.  W.  1119,  deed  and  mortgage  back  are  construed  together. 

One  accepting  benefit  of  contract  cannot  object  to  burden  nor  deny  its 
validity. 

Approved  in  Doane  v.  Lake  Street  etc.  R.  R.  Co.,  165  111.  524,  56 
Am.  St.  Rep.  273,  36  L.  R.  A.  104,  46  N.  E.  524,  defendant  sued  for  ob- 
structing street  cannot  say  it  was  built  in  violation  of  law. 

Equity  will  determine  what  is  "reasonable  compensation"  for  use  of 
track,  in  absence  of  agreement. 

Approved  in  St.  Paul,  M.  &  M.  R.  Co.  v.  Western  Union  Tel.  Co.,  118 
Fed.  519,  55  C.  C.  A.  263,  holding  equity  may  permit  telegraph  company 
to  use  railway  right  of  way  after  termination  of  ten-year  contract,  and 
determine  compensation  to  be  paid  therefor;  Union  Pac.  Ry.  Co.  v.  Chi- 
cago etc.  Ry.  Co.,  51  Fed.  319,  2  C.  C.  A.  174,  applying  rule  where 
"reasonable  and  just"  regulations  are  required;  Worthington  v.  Bee- 
man,  91  Fed.  236,  33  C.  C.  A.  475,  contract  to  be  renewed,  if  business 
was  what  might  be  "reasonably  expected,"  is  not  too  indefinite  to  sup- 
port an  action  for  damages. 


laid. 


"Right  of  way"  means  strip  of  land  on  which  tracks  and  sidings  are 
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^proved  in  New  Mexico  v.  United  States  Trust  Co.,  172  U.  S.  182, 
185,  43  L.  Ed.  411,  412,  19  Sup.  Ct.  132,  133,  exemption  of  right  of  way 
from  taxation  exempts  the  land  and  structures;  Illinois  Cent.  R.  Co.  v. 
Taylor,  164  Ky.  156,  175  S.  W.  28,  holding  right  of  way  might  also  in- 
clude buildings;  Yadkin  River  Power  Co.  v.  Wissler,  160  N.  C.  275, 
Ann.  Gas.  19140,  268,  43  L.  B.  A.  (N.  S.)  483,  76  S.  E.  269,  holding 
electric  power  company  maintaining  right  of  way  may  condemn  trees 
#on  contiguous  land  which  are  source  of  danger;  Rio  Grande  Western 
Ry.  Co.  v.  Salt  Lake  Inv.  Co.,  35  Utah,  537, 101  Pac.  589,  holding  where 
railroad  purchased  land  adjoining  existing  right  of  way,  same  could  not 
be  considered  part  of  right  of  way  proper. 

Prayer  that  railroad  be  enjoined  from  refusing  plaintiff  use  of  road 
u  sufficient. 

Approved  in  Electric-Lighting  Co.  v.  Mobile  etc.  Ry.  Co.,  109  Ala.  193, 
55  Am.  St.  Rep.  927,  19  South.  722,  applying  rule. 

Bight  to  use  railroad  tracks  is  continuing  and  will  be  specifically  en- 
forced. 

Approved  in  Ferguson  v.  Omaha  etc.  R.  Co.,  227  Fed.  524,  holding 
railroad  to  its  agreement  to  build  wagon  road    along  right  of    way 
granted;  Conley  Camera  Co.  v.  Multiscope  &  Film  Co.,  216  Fed.  895,  133 
C.  C.  A.  96,  holding  contract  of  party  to  furnish  all  of  certain  class 
oi  goods  manufactured  implies  mutual  obligation  on  other  party  to  pur- 
chase same;  Texas  Co.  v.  Central  Fuel  Oil  Co.,  194  Fed.  17,  114  C.  C.  A. 
21,  holding  company  building  pipe-line  into  oil  fields  was  entitled  to 
decree  of  specific  performance  of  contract  to  furnish  oil;  Montgomery 
Light  etc.  Co.  v.  Montgomery  Traction  Co.,  191  Fed.  663,  holding  equity 
iftll  decree  specific  performance  of  contract  of  railroad  to  purchase 
electricity  from  power  company;  St.  Louis  etc.  R.  Co.  v.  Wabash  R.  Co., 
152  Fed.  850,  852,  853,  854,  81  C.  C.  A.  643,  and  St.  Louis  etc.  R.  R.  Co. 
v.  Wabash  R.  R.  Co.,  217  U.  S.  249,  252,  253,  257,  54  L.  Ed.  754,  755, 
756,  757,  30  Sup.  Ct.  510,  both  upholding  right  of  St.  Louis,  Kansas  City 
and  Colorado  Railroad  Company  to  use  terminal  facilities  in  connection 
with  industrial  establishments  existing  near  right  of  way  of  Wabash, 
St.  Louis  and  Pacific  Railway  Company;  Wilhite  v.  Skelton,  149  Fed. 
72,  78  C.  C.  A.  635,  granting  specific  performance  of  contract  to  convey 
leasehold  for  mining  oil ;  Water  Co.  v.  City  of  Aspen,  146  Fed.  15,  8 
Am.  Cas.  660,  76  C.  C.  A.  516,  upholding  specific  performance  of  con- 
tract by  city  to  purchase  waterworks  at  price  based  on  productive  worth 
to  be  determined  by  appraisers ;  Grand  Trunk  etc.  R.  Co.  v.  Chicago  etc. 
E.  Co.,  141  Fed.  795,  73  C.  C.  A.  43,  upholding  specific  performance  of 
contract  by  lessee  railroad  to  run  trains  over  tracks  of  lessor  during 
term  and  to  pay  rental  on  wheelage  basis;  Southern  Pac.  R.  Co.  v. 
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United  States,  133  Fed.  656,  68  C.  C.  A.  581,  upholding  equity  jurisdic- 
tion over  suit  by  United  States  against  railroad,  its  mortgagees  and 
others  to  determine  what  portion  of  lands  erroneously  patented  have 
been  sold  to  bona  fide  purchasers,  rights  of  all  parties  thereto  and  for 
accounting;  Columbia  Ave.  Sav.  Fund  etc.  Co.  v.  Dawson,  130  Fed. 
176,  granting  specific  performance  by  city  of  water  rental  contract  and 
enjoining  issuance  of  bonds  to  construct  competing  system;  Oles  v. 
Wilson,  57  Colo.  268,  141  Pac.  496,  allowing  specific  performance  of 
contract  to  make  provision  for  party  in  will;  Taylor  v.  Florida 
etc.  Ry.  Co.,  64  Fla.  647,  662,  127  Am.  St.  Rep.  166,  14  Ann.  Oas. 
172,  16  h.  R.  A.  (N.  S.)  307,  45  South.  578,  579,  holding  equity  will  hold 
railroad  to  its  promise  to  build  spur-track  made  in  consideration  of 
grant  of  right  of  way;  Indianapolis  etc.  Traction  Co.  v.  Essington,  54 
End.  App.  291,  99  N.  E.  759,  compelling  railroad  company  to  construct 
overhead  crossing;  Slade  v.  City  of  Lexington,  141  Ky.  218,  220,  32 
L.  E.  A.  (N.  S.)  201,  132  S.  W.  406,  407,  holding  where  city  and  water 
company  conld  not  agree  on  renewal  terms  court  could  provide  same; 
American  Elec.  Works  v.  Varley  Duplex  Marget  Co.,  26  R.  I.  297,  58 
Atl.  977,  when,  pursuant  to  contract,  defendant  put  patented  machinery 
in  plaintiff's  factory,  and  in  reliance  thereon  latter  made  contracts  for 
sale  of  machine's  products,  removal  of  machine  enjoined;  Bounds  v.  Hub- 
bard City,  47  Tex.  Civ.  240, 105  S.  W.  59,  holding  city  can  compel  water- 
works to  furnish  sufficient  supply  of  water;  City  of  Eau  Claire  v.  Eau 
Claire  Water  Co.,  137  Wis.  535,  119  N.  W.  562,  holding  equity  will 
specifically  enforce  right  of  city  to  purchase  waterworks;  Weldon  v. 
Degan,  86  Wash.  494,  150  Pac.  1186,  holding  agreement  to  form  cor- 
poration was  too  vague  in  details  to  be  enforced ;  Franklin  Tel.  Co.  v. 
Harrison,  145  U.  S.  474,  86  L.  Ed.  781,  12  Sup.  Ct.  905,  injunction  granted 
where  telegraph  company  refuses  to  permit  use  of  wires;  Union  Pac. 
Ry.  Co.  v.  Chicago  etc.  Ry.  Co.,  163  U.  S.  601,  603,  41  L.  Ed.  278,  279, 
16  Sup.  Ct.  1187,  1188,  affirming  51  Fed.  329,  330,  2  C.  C.  A.  174,  and 
47  Fed.  25,  26,  27,  applied  in  contract  for  use  of  track  and  property; 
Chicago  etc.  R.  Co.  v.  Union  Pac.  Ry.  Co.,  74  Fed.  992,  993,  overruling 
demurrer  to  bill  for  specific  performance  of  incomplete  contract  for  use 
of  tracks ;  South  ft  North  Alabama  R.  R.  Co.  v.  Highland  Ave.  etc.  R.  R. 
Co.,  98  Ala.  408,  39  Am.  St.  Rep.  81,  13  South.  686,  railroad  compelled  to 
permit  others  to  lay  tracks  on  its  right  of  way;  Christian  etc.  Grocery 
Co.  v.  Bienville  etc.  Supply  Co.,  106  Ala.  129,  17  South.  353,  enforcing 
HgTcemcnt  to  supply  water  for  "three  years  longer"  at  option  of  one 
of  the  parties ;  Schmidt  v.  Louisville  etc.  R.  Co.,  101  Ky.  478, 479, 481, 483, 
38  L.  R,  A.  821,  822,  41  S.  W.  1026, 1027,  and  Prospect  Park  etc.  R.  R.  Co. 
v.  Coney  Island  etc.  R.  R.,  144  N.  Y.  162,  26  L.  R.  A.  613,  39  N.  E.  20, 
both  specifically  enforcing  lease  of  railroad;  Standard  Fashion  Co.  v. 
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Siegei-Cooper  Co.,  157  N.  Y.  66,  68  Am.  St.  Rep.  761,  48  L.  E.  A.  857, 
51  N.  E.  409,  demurrer  to  bill  for  specific  performance  not  sustained 
where  court  could,  in  its  discretion,  enforce  relief  for  complexity ;  Louis- 
ville etc.  R.  R.  Co.  v.  Mississippi  etc.  R.  R.  Co.,  92  Tenn.  688,  22  S.  W. 
^22,  following  rule;  Southern  R.  Co.  v.  Franklin  etc.  R.  Co.,  96  Va.  705, 
*4  L.  B.  A.  302,  32  S.  E.  489,  enforcing  operation  of  leased  road ;  dis- 
senting opinion  in  Daniels  v.  Portland  Gold  Min.  Co.,  202  Fed.  641,  46 
*■•  R-  A.  (N.  S.)  827,  121  C.  C.  A.  47,  majority  holding  equity  will  not 
ei*join  rival  mining  company  from  purchasing  ore ;  dissenting  opinion  in 
Chicago  etc.  Ry.  Co.  v.  Southern  Indiana  Ry.  Co.,  38  Ind.  App.  255,  70 
**•  E.  851,  majority  holding  where  railroad  granted  rival  company  right 
to  use  tracks,  conditioned  on  agreement  that  company  would  not  solicit 
any  business  along  route,  latter  condition  was  void  as  against  public 
P°'iey;  dissenting  opinion  in  Varney  v.  Ditmars,  217  N.  Y.  233,  Ann. 
Caa.  i9i6Bf  768,  111  N.  E.  826,  majority  holding  architect's  agreement 
J^^y  employees  fair  share  in  profits  was  too  vague  to  be  enforced. 

i-^  Xatixiguiffhed  in  General  Elec.  Co.  v.  Westinghouse  Elec.  &  Mfg.  Co., 
-**e«l  463,  refusing  to  restrain  breach  of  contract  providing  that  for 

,•£       defendant  would  not  manufacture  certain  articles,  and  that  plain- 
I        °vild  supply  them  to  defendant  at  certain  price,  and  that  defend- 

Tj*^*'°^  se^  *nem  t°  exclusion  of  others  of  same  kind;  Evansville  etc. 

vA^     °n  Co-  v-  Evansville  Belt  Ry.  Co.,  44  Ind.  App.  165,  87  N.  E.  24, 
^*^  purchaser  of  mortgaged  street  railroad  properties  was  not  bound 
v$3   Contract  of  mortgagor  to  keep  railroad  crossing  in  good  repair;  Lone 
gt»r  Salt  Co.  v.  Texas  Short  Line  Ry.  Co.,  99  Tex.  446,  3  L.  R.  A  (N.  S.) 
g£8,  90  S.  W.  867,  holding  contract  of  salt  works  to  furnish  certain  per- 
centage of  products  to  railroad  did  not  contemplate  as  products  accrued. 

To  when  specific  performance  of  a  contract  will  not  be  decreed, 
owing  to  the  court's  inability  to  enforce  its  decree.  Note,  68 
Am.  St.  Rep.  758,  769. 

Specific  performance  of  contracts  calling  for  services  of  a  personal 
nature.    Note,  140  Am.  St.  Rep.  69. 

Enforcement  in  equity  of  agreements  as  to,  but  not  running  with, 
land.    Note,  SLB.A.  (N.  S.)  99. 

Refusal  to  enforce  specific  performance  of  contract,  the  execution 
of  which  the  court  cannot  superintend.    Note,  6  E.  R.  0.  668. 

Bight  of  public  in  respect  to  railroads  should  be  fostered  by  courts. 
Approved  in  Western  Union  Tel.  Co.  v.  Georgia  R.  &  Banking  Co., 
227  Fed.  289,  holding  telegraph  company  maintaining  lines  along  rail- 
road right  of  way  for  long  span  of  years  will  be  deemed  to  have  ease- 
ment in  same;  McKell  v.  Chesapeake  &  O.  Ry.  Co.,  186  Fed.  49,  108 
C.  C.  A.  141,  holding  railroad  eompany  cannot  avoid  contract  to  pur- 
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chase  coal  on  ground  that  it  intended  to  resell  same,  which  was  against 
its  charter;  Mercantile  Trust  etc.  Co.  v.  City  of  Columbus,  161  Fed.  139, 
holding  city  electing  to  cancel  water  contract  and  establish  waterworks 
of  its  own  must  purchase  all  available  property  of  existing  waterworks; 
J.  M.  Pace  Mule  Co.  v.  Seaboard  Air  Line  Ry.  Co.,  160  N.  C.  220,  76 
S.  E.  514,  holding  railroad  liable  for  damage  to  goods  in  transit;  Virginia- 
Carolina  Peanut  Co.  v.  Atlantic  Coast  Line  R.  R.,  155  N.  C.  163,  71 
S.  E.  77,  holding  carrier  liable  for  negligent  delay  in  shipping  machin- 
ery; Toledo  etc.  Ry.  Co.  v.  Pennsylvania  Co.,  54  Fed.  752,  19  L.  R.  A. 
399,  compelling  connecting  roads  to  haul  cars;  Southern  California  Ry. 
Co.  v.  Rutherford,  62  Fed.  798,  servants  remaining  in  employment  com- 
pelled to  operate  trains  by  injunction ;  Nashville  etc.  Ry.  Co.  v.  McCon- 
nell,  82  Fed.  76,  restraining  brokerage  in  railroad  tickets ;  South  &  North 
Alabama  R.  R.  Co.  v.  Highland  Ave.  etc.  R.  R.  Co.,  117  Ala.  403,  23 
South.  974,  deed  with  covenants  for  use  by  other  roads  may  be  enforced 
by  one  subsequently  organized;  Pacific  Ry.  Co.  v.  Wade,  91  Cal.  457, 
25  Am.  St.  Rep.  208,  13  L.  R.  A.  757,  27  Pac.  771,  court  determines  com- 
pensation to  be  paid  for  use  of  road  in  hands  of  receiver ;  State  v.  Ohio 
Oil  Co.,  150  Ind.  44,  49  N.  E.  816,  State  may  enjoin  waste  of  natural 
gas. 

Specific  performance  will  not  be  denied  because  defendant,  paid  for 
privilege,  cannot  compel  enjoyment. 

Approved  in  Guffey  v.  Smith,  237  U.  S.  113,  59  L.  Ed.  864,  35  Sup.  Ct. 
526,  holding  fact  that  lessor  of  oil  lands  had  right  to  repudiate  lease 
will  not  deprive  him  of  right  to  enjoin  letting  of  second  lease ;  Keith  v. 
Keilermann,  169  Fed.  199,  holding  where  theatrical  performer  agreed  not 
to  act  for  any  other  party  during  term  of  contract  might  be  enjoined 
from  breaking  same;  Shubert  v.  Woodward,  167  Fed.  55,  92  C.  C.  A. 
509,  construing  agreement  of  parties  concerning  management  of  theaters ; 
Lake  Shore  etc.  Ry.  Co.  v.  Felton,  103  Fed.  230,  43  C.  C.  A.  189,  holding 
repeated  trespasses  give  equity  jurisdiction  without  waiting  for  trial 
and  judgment  at  law;  Blair  v.  St.  Louis  etc.  Ry.  Co.,  92  Mo.  App.  558, 
holding  equity  will  enforce  agreement  to  construct  passageway  for  cattle 
under  tracks,  and  a  water-gate. 

Injunction  to  restrain  breach  of  contract  not  capable  of  being  spe- 
cifically enforced.    Note,  3  Ann.  Oaa.  978. 

Mutuality  as  condition  of  right  to  specific  performance  of  continu- 
ing contract.    Note,  6  L.  R.  A.  (N.  8.)  393. 

City  Is  not  merely  nominal  party  to  salt  concerning  right  of  way  In 
park. 

Approved  in  Mercantile  Trust  Co.  v.  Atlantic  etc.  R.  Co.,  63  Fed.  517, 
and  Union  Trust  Co.  v.  Atchison  etc.  R.  Co.,  8  N.  M.  338,  43  Pac.  704, 
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loth  allowing  intervention  by  telegraph  company  in  foreclosure  of  rail- 
road. 

Intervention  in  Federal  courts.    Note,  Ann.  Caa.  1913D,'  1032. 

Liability  of  purchaser  of  railroad  on  personal  contracts  of  old  cor- 
poration.   Note,  6  Ann.  Cas.  86. 

Liability  of  consolidated  railroad  for  predecessor's  debts.    Note, 
23  L.  R.  A.  232. 

Corporate  taxation  as  affected  by  contract  clause  in  Federal  Con- 
stitution.   Note,  60  L.  R.  A.  77. 

Railroad  as  realty  or  personalty.    Note,  66  L.  R.  A.  37. 

Stipulation  in  contract  to  renew  on  terms  to  be  agreed  upon.    Note, 
32  L.  R.  A.  (N.  S.)  202. 

Miscellaneous.  Cited  in  Central  Trust  Co.  v.  Wabash  etc.  Ry.  Co., 
144  Fed.  477,  479,  construing  decree  in  principal  case;  Muncie  Nat. 
Gas  Co.  v.  Muncie,  160  Ind.  112,  66  N.  E.  442,  holding  city  ordinance  fix- 
ing fuel  gas  rates,  providing  rates  "should  not  exceed  price  above 
stated"  meant  maximum  scale  of  prices;  Maysville  &  B.  S.  R.  R.  Co. 
v.  Ball,  108  Ky.  236,  56  S.  W.  191,  holding  contract  to  furnish  railroad 
with  right  of  way  of  designated  width  does  not  relieve .  company  from 
liability  for  building  thereon  so  as  to  obstruct  approach;  Pittsburgh 
etc.  Ry.  Co.  v.  Hood,  94  Fed.  624,  36  C.  C.  A.  423,  without  application. 

138  U.  &  52-61,  34  L.  Ed.  869,  11  Sop.  Ot.  235,  BUTLER  v.  GAGE. 

Chief  justice  being  absent,  it  Is  presumed  someone  acting  for  him 
signed  writ. 

Approved  in  Havnor  v.  New  York,  170  U.  S.  411,  42  L.  Ed.  1088,  18 
Sup.  Ct.  632,  writ  signed  by  "associate  judge"  is  dismissed,  nothing 
showing  that  he  was  acting  chief. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal  Su- 
preme Court  for  review.    Note,  66  L.  R.  A.  836,  846. 

Writ  of  error  forms  no  part  of  record  on  error  to  State  court. 
Approved  in  Leeper  v.  Texas,  139  U.  S.  467,  36  L.  Ed.  227,  11  Sup.  Ct. 
579,  and  Sayward  v.  Denny,  158  U.  S.  183,  39  L.  Ed.  942,  15  Sup.  Ct. 
778,  both  dismissing  writ  of  error  to  State  court. 

Record  for  showing  Federal  Supreme  Court's  jurisdiction  to  review 
State  court's  decision.    Note,  63  L.  R.  A.  333. 

No  Federal  question  arising  in  State  court,  Supreme  Court  has  no  Juris- 
diction. 

XV—  22 
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Approved  in  Stuart  v.  Hauser,  203  U.  S.  585,  51  L.  Ed.  328,  27  Sup. 
Ct.  783,  and  Illinois  v.  Binns,  189  U.  S.  506,  47  L.  Ed.  921,  both  reaffirm- 
ing rule;  Winona  etc.  R.  R.  Co.  v.  Plainview,  143  U.  S.  391,  36  L.  Ed. 
200,  12  Sup.  Ct.  537,  question  cannot  be  raised  for  first  time  in  Federal 
Supreme  Court;  O'Neil  v.  Vermont,  144  U.  S.  336,  36  L.  Ed.  457,  12 
Sup.  Ct.  698,  dismissing  case  decided  on  ground  irrespective  of  Federal 
question;  Bushnell  v.  Crooke  Min.  Co.,  148  U.  S.  689,  37  L.  Ed. 
613,  13  Sup.  Ct.  774,  raising  question  on  rehearing  is  too  late ;  Loeber  v. 
Schroeder,  149  U.  S.  585,  37  L.  Ed.  859,  13  Sup.  Ct.  936  (reprinted  in 
76  Md.  352),  motion  to  quash  fi.  fa.,  raising  Federal  question  comes  too 
late;  Duncan  v.  Missouri,  152  U.  S.  384,  38  L.  Ed.  488,  14  Sup.  Ct.  572, 
dismissing  cause  where  Federal  question  raised  after  rehearing  denied 
on  motion  to  transfer ;  Lamar  Canal  Co.  v.  Amity  Land  Irr.  Co.,  26  Colo. 
380,  77  Am.  St  Rep.  261,  58  Pac.  603,  refusing  certificate  of  presenta- 
tion of  Federal  questions  raised  for  first  time  on  rehearing. 

Distinguished  in  Meyer  v.  Richmond,  172  U.  S.  92,  43  L.  Ed.  377,  19 
Sup.  Ct.  110,  retaining  jurisdiction  where  Federal  question  raised  in 
motion  to  set  aside  judgment  on  general  demurrer. 

Time  and  manner  of  raising  and  deciding  question  in  State  court  to 
obtain  review  in  Federal  Supreme  Court.    Note,  68  L.  R.  A.  41. 

Miscellaneous.  Cited  in  Butler  v.  Rockwell,  17  Colo.  292,  17  L.  R.  A. 
612,  29  Pac.  459,  referring  to  same  case  again  in  State  court. 

138  U.  S.  61-67,  34  L.  Ed.  860,  11  Sup.  Ct.  229,  UNITED  STATES  V.  CON- 
NOB. 

Rewards  convey  no  rights  beyond  specific  offer  and  may  be  withdrawn, 
unless  right  is  vested. 

Approved  in  Huntington  v.  Attrill,  146  U.  S.  673,  36  L.  Ed.  1180,  13 
Sup.  Ct.  230,  arguendo. 


138  U.  S.  67-78,  34  L.  Ed.  864, 11  Sup.  Ct  215,  PLEASANT  TWP.  V.  AETNA 
LIFE  INS.  CO. 

Federal  courts  will  follow  State  decisions  establishing  validity  of 
bonds. 

Distinguished  in  Elizabeth  v.  Central  R.  R.  Co.,  53  N.  J.  L.  497,  22 
Atl.  49,  refusing  to  apply  rule  where  difference  between  statutes  is 
marked. 

Question  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to,  Federal  courts. 
Note,  40  L.  R.  A.  (N.  S.)  891,  892,  894,  897,  407,  410. 

State  decisions  becoming  rules  of  property  bind  Federal  courts. 
Approved  in  Flora  v.  Anderson,  67  Fed.  187,  applying  rule  to  will. 
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^***«l.uiil  courts  will  not  follow  decisions  subverting  rights  acquired 
%&&&*    Xftrerlomi  decisions. 

^jJ^l>xroved  in  Great  Southern  etc.  Hotel  Co.  v.  Jones,  193  U.  S.  545, 
4*  *•-     Id.  786,  24  Sup.  Ct.  576,  upholding  Ohio  mechanic's  lien  law; 
P****l  of  Commrs.  of  Hertford  County  v.  Tome,  153  Fed.  87,  82  C.  C.  A. 
*£&*  Where  Federal  court  refused  to  recognize  decision  of  State  court 
iP^^Hdating  bond  issue;  Board  of  Commrs.  of  Onslow  County  v.  Toll- 
t<^,  X45  Fed.  763,  76  C.  C.  A.  317,  where  at  time  of  issuance  of  county 
a\<V  bonds  State  courts  had  not  construed  constitutional  provision  claimed 
to  be  violated  by  statute  authorizing  bonds,  Federal  court  not  bound 
by  later  State  decisions ;  Mankato  v.  Barber  Asphalt  Pav.  Co.,  142  Fed. 
337,  73  C.  C.  A.  439,  applying  rule  when  State  court  held  city  street  im- 
provement contract  void;  Westinghouse  Air  Brake  Co.  v.  Kansas  City 
So.  R.  Co.,  137  Fed.  35,  71  C.  C.  A.  1,  determining  right  to  mechanic's 
lien;  Farmers \  Loan  k  Trust  Co.  v.  Sioux  Falls,  131  Fed.  909,  applying 
rule  in  denying  city's  authority  to  issue  waterworks  bonds  under  S.  D. 
Const.,  art.  XIII,  §  4,  as  amended  in  1902;  Great  Southern  Fireproof 
Hotel  Co.  v.  Jones,  116  Fed.  799,  *54  C.  C.  A.  165,  holding  Ohio  decision 
declaring  invalid  State  mechanic's  lien  statute,  under  which  contracts 
in  suit  were  made,  not  binding  on  Federal  courts ;  Clapp  v.  Otoe  County, 
104  Fed.  476,  45  C.  C.  A.  579,  holding  State  decision  affecting  validity 
of  county  bonds  held  by  nonresidents  not  binding  on  Federal  courts; 
Rondot  v.  Rogers  Township,  99  Fed.  211,  39  C.  C.  A.  462,  holding  Fed- 
eral courts  not  bound  by  Michigan  decision  of  1884,  declaring  invalid 
municipal  bonds  bought  by  plaintiff's  predecessors  in  1872;  Old  Domin- 
ion Copper  Mining  etc.  Co.  v.  Bigelow,  203  Mass.  175,  40  L.  R.  A.  (N.  S.) 
314,  89  N.  E.  200,  allowing  corporation  to  recover  for  secret  profits 
made  by  promoter;  Louisville  Trust  Co.  v.  Cincinnati,  76  Fed.  301,  303, 
22  C.  C.  A.  334,  applying  rule  to  franchise;  Caesar  v.  Capell,  83  Fed. 
427,  applying  rule  to  contract  made  before  decision;  Jones  v.  Great 
Southern  etc.  Hotel  Co.,  86  Fed.  373,  applying  rule  to  mechanic's  lien; 
Speer  v.  Board  of  County  Commrs.  of  Kearney,  88  Fed.  760,  32  C.  C.  A. 
101,  applied  to  validity  of  township  warrants;  Vermont  Loan  etc.  Co. 
v.  Dygert,  89  Fed.  124,  applying  rule  to  usurious  contract;  Storrie  v. 
Cortes,  90  Tex.  288,  85  L.  R.  A.  668,  38  S.  W.  156. 

Conclusiveness  upon  Federal  courts  of  construction  given  to  stat- 
ute by  State  court  subsequent  to  accrual  of  rights  involved.  Note, 
17  Ann.  Cas.  1212. 

Ohio  act,  authorizing  townships  to  build  railroads,  Is  repugnant  to  State 
Const!  tutloiL 

Approved  in  Lord  v.  Denver,  58  Colo.  30,  36,  37,  143  Pac.  293,  295, 
refusing  to  uphold  act  of  city  of  Denver  providing  for  construction  of 
tunnel  through  Rocky  Mountains;  Aetna  Life  Ins.  Co.  v.  Pleasant  Twp., 
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62  Fed.  719, 10  C.  C.  A.  611,  (affirming  53  Fed.  215),  involving  same  case 
after  return  to  lower  court ;  Wilson  v.  Polk  Co.,  112  Mo.  135, 138, 20  S.W. 
471,  472,  holding  act  of  1861  repealed  right  of  towns  to  subscribe  for 
bonds  without  vote;  dissenting  opinion  in  Admiral  Realty  Co.  v.  City  of 
New  York,  206  N.  Y.  150,  Ann.  Cas.  1914A,  1054,  99  N.  E.  253,  majority 
upholding  right  of  city  of  New  York  to  join  with  private  enterprise  in 
construction  of  subways. 

Distinguished  in  Haeussler  v.  City  of  St.  Louis,  205  Mo.  684, 103  S.  W. 
1041,  upholding  right  of  city  of  St.  Louis  to  construct  bridge  over  Mis- 
sissippi River. 

Impairment  of  obligation  of  contracts  by  judicial  decision.  Note, 
4  Ann.  Cas.  94. 

Power  of  legislature  to  authorize  political  divisions  to  build,  pur- 
chase, or  operate  railroad,  as  affected  by  restriction  on  power  to 
aid  private  enterprises.    Note,  28  L.  R.  A.  (N.  S.)  413. 


1S8  U.  S.  78-84,  94  L.  Bd.  862,  11  Sup.  Ok  213,  BRIMMER  ▼.  REBMAN. 
Statute  violating  Constitution  Is  void,  regardless  of  purpose  of  recitals. 
Approved  in  D.  E.  Foote  &  Co.  v.  Stanley,  232  U.  S.  504,  505,  507,  58 
L.  Ed.  702,  703,  34  Sup.  Ct.  377,  refusing  to  uphold  tax  on  oysters  coming 
from  other  States ;  Shepard  v.  Northern  Pac.  Ry.  Co.,  184  Fed.  772,  773, 
and  Simpson  v.  Shepard,  230  U.  S.  401,  Ann.  Cas.  1916A,  18,  48  L.  R.  A. 
(N.  S.)  1151,  57  L.  Ed.  1542,  33  Sup.  Ct.  729,  both  upholding  right  of  State 
of  Minnesota  to  fix  railroad  rates  but  declaring  those  fixed  to  be  uncon- 
stitutional; Lochner  v.  New  York,  198  U.  S.  64, 49  L.  Ed.  944, 25  Sup.  Ct. 
539,  holding  void  New  York  act  of  1897,  limiting  hours  of  employment  in 
bakeries ;  Booth  v.  Illinois,  184  U.  S.  429,  46  L.  Ed.  626,  22  Sup.  Ct.  427, 
upholding  111.  Crim.  Code,  §  130,  prohibiting  options  to  buy  or  sell 
grain  in  commodities  in  future ;  Armour  &  Co.  v.  *  City  Council  of 
Augusta,  134  Ga.  188,  27  L.  R.  A.  (N.  S.)  676,  67  S.  E.  422,  refusing 
to  uphold  law  providing  for  inspection  of  slaughtered  cattle;  State  v. 
Butterfield  Live  Stock  Co.,  17  Idaho,  446,  134  Am.  St.  Rep.  263,  26 
L.  R.  A.  (N.  S.)  1224,  106  Pac.  457,  refusing  to  uphold  tax  on  cattle 
brought  from  other  States  for  grazing  purposes;  State  v.  Smith,  233 
Mo.  267,  S3  L.  R.  A.  (N.  S.)  179,  135  S.  W.  471,  upholding  law  requiring 
license  to  practice  medicine;  Chicago  etc.  Ry.  Co.  v.  Beatty,  34  Okl. 
332,  42  L.  R.  A.  (N.  S.)  984,  126  Pac.  738,  upholding  penalty 
of  one  dollar  per  day  for  failure  to  furnish  cars  on  request;  Ex 
parte  Brown,  48  Fed.  437,  applied  to  license  law  interfering  with  inter- 
state commerce ;  State  v.  Stevenson,  109  N.  C.  732,  26  Am.  St.  Rep.  596, 
14  S.  E.  386,  exemption  from  taxation  of  farm  products  purchased  from 
producer  is  valid;  Norfolk  etc.  R.  R.  Co.  v.  Commonwealth,  88  Va.  103, 
29  Am.  St.  Rep.  711,  13  L.  R.  A.  110,  13  S.  E.  342,  constitutionality 
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determined  by  natural  and  reasonable  effect;  Kipp  v.  Gates,  126  Wis. 
572,    105  N.  W.  949,  arguendo. 

Sfeste  may  prohibit  sale  of  unwholesome  meats,  but  Inspection  laws 
flftBfe    mot  impede  interstate  commerce. 

A-F>l>ioved  in  Savage  v.  Jones,  226  U.  S.  625,  56  L.  Ed.  1191,  32  Sup. 
™      715,  upholding  tax  imposed  on  concentrated  foodstuffs;  Western 
ftiiorx    Tel.  Co.  v.  Kansas,  216  U.  S.  29,  54  L.  Ed.  367,  30  Sup.  Ct.  190, 
Elding  tax  imposed  on  telegraph  companies  by  State  of  Kansas  was 
^ac    on.  interstate  commerce  and  void;  Asbill  v.  Kansas,  209  U.  S.  256, 
*■*    Ann  Cas.  1101,  52  L.  Ed.  781,  28  Sup.  Ct.  485,  upholding  law  pro- 
v^ing    for  inspecting  of  livestock;  Smith  v.  St.  Louis  etc.  R.  R.  Co., 
"^   XT.   S.  255,  45  L.  Ed.  850,  21  Sup.  Ct.  605,  upholding  Texas  quarantine 
Tegr*l«.t;ions,  established  by  Governor  on  advice  of  livestock  sanitary  com- 
^sioners,  whereby  importation  of  cattle  from  Louisiana  prevented  for 
four     months;  Wiseman  v.  Tanner,  221  Fed.  709,  714,  upholding  law 
proli. limiting  employment  agencies  from  accepting  fees;  Jewel  Tea  Co.  v. 
Lee  *s    Summit,  189  Fed.  282,  holding  agent  soliciting  orders  in  Missouri 
or    X>x-incipal  in  Chicago  was  not  li peddler"  so  as  to  be  subject  to  State 
***  5    Haskell  v.  Coroham,  187  Fed.  407,  109  C.  C.  A.  235,  holding  legis- 
ts* en*     of  State  of  Oklahoma  could  not  prohibit  exportation  of  natural 
r?3.5     Shawnee  Milling  Co.  v.  Temple,  177  Fed.  522,  upholding  right  of 
**"■*— -=■  States  to  seize  adulterated  flour;  In  re  Sydqw,  4  Ariz.  210,  36 


*-      215,  holding  act  requiring  licenses  from  dealers  in  merchandise 

XcePt  farm  products  when  vended  by  producer  valid  as  to  merchants 

.  °*"    dealing  in  farm  products  of  foreign  State  or  not  produced  by  them 

£*    t^x-xitory;  State  v.  Duckworth,  5  Idaho,  648,  96  Am.  St.  Rep.  202, 

'«       -*^3,c.  457,  holding  unconstitutional  Idaho  Sess.  Laws  1895,  p.  125, 

w   ^>     *t»d  1897,  p.  115,  §4,  requiring  imported  sheep  to  be  dipped  as 

**T°^icUd  before  entry;  People  v.  Booth  Fisheries  Co.,  253  111.  432,  97 

^  *    •**--   840,  refusing  to  uphold  law  prohibiting  exportation  of  fish;  State 

£*     ^ex-randau,  130  La.  1043,  Ann.  Oas.  1913D,  1170,  58  South.  872, 

1o.ing  State  cannot  prohibit  export  of  oysters  for  canning  purposes ; 

V-°******cnwealth  v.  Moore,  214  Mass.  25,  100  N.  E.  1074,  upholding  law 

providing  for  inspection  of  slaughtered  cattle;  State  v.  Chicago  etc. 

Rv\  -Co.,  125  Minn.  335,  147  N.  W.  110,  refusing  to  uphold  law  pro- 

mb*tlng  shipments  of  cream  for  greater  distance  than  sixty-five  miles; 

State   T.  Parker  Distilling  Co.,  236  Mo.  323,  139  S.  W.  485,  refusing  to 

up**ol<j.  tax  on  wine  which  exempted  local  products  from  its  scope; 

?<*n>le  v.  Buffalo  Fish  Co.,  164  N.  Y.  102,  79  Am.  St.  Rep.  627,  58  N.  E. 

3 ' »  folding  void  N.  Y.  Laws  1892,  c.  488,  §  110,  making  misdemeanor 

V>  catch  or  possess  certain  kind  of  fish  out  of  season,  as  applied  to 

\V*h  imported  from  without;  Castle  v.  Mason,  91  Ohio  St.  303,  110 

>•  E.  465,  refusing  to  uphold  burdensome  tax  imposed  for  inspection 
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of  meat;  St.  Louis  etc.  Ry.  Co.  v.  Smith,  20  Tex.  Civ.. 460,  49  S.  W.  631, 
upholding  Rev.  Stats.  Tex.  1895,  tit.  102,  c.  7,  giving  livestock  sanitary 
commission  authority  to  prohibit  importation  of  cattle  from  infected  dis- 
tricts; State  v.  Bayer,  34  Utah,  268,  19  L.  R.  A.  (N<  S.)  297,  97  Pac. 
132,  upholding  tax  imposed  on  itinerant  venders;  Voight  v.  Wright, 
141  U.  S.  66,  67,  85  L.  Ed.  640, 11  Sup.  Ct.  857,  law  requiring  inspection 
of  flour  from  other  States  is  invalid ;  Brennan.  v.  Titusville,  153  U.  S. 
301,  88  L.  Ed.  728,  14  Sup.  Ct.  832,  disallowing  license  tax  on  soliciting 
agents  from  other  States;  Plumley  v.  Massachusetts,  155  U.  S.  469,  39 
L.  Ed.  226,  15  Sup.  Ct.  157,  and  Commonwealth  v.  Huntley,  156  Mass. 
246,  15  L.  R.  A.  845,  30  N.  E.  1131  (see  dissenting  opinion  in  156  Mass. 
248, 15  L.  R.  A.  845,  30  N.  E.  1132),  both  holding  sale  of  imitation  butter 
may  be  prohibited ;  Scott  v.  Donald,  165  U.  S.  98,  41  L  Ed.  644,  17 
Sup.  Ct.  271  (see  dissenting  opinion  in  165  U.  S.  102,  41  L.  E<L  646,  17 
Sup.  Ct.  273),  affirming  74  Fed.  861,  864,  South  Carolina  liquor  law  of 
1895  is  void  as  to  imported  goods;  Schollenberger  v.  Pennsylvania,  171 
U.  S.  12,  43  L.  Ed.  53,  18  Sup.  Ct.  761,  oleomargarine  may  not  be  ex- 
cluded, but  regulated  to  insure  purity;  Glover  v.  Board  of  Flour  In- 
spectors, 48  Fed.  349,  allowing  bill  to  enjoin  collection  of  inspection 
fee  for  imported  flour;  Patapsco  Guano  Co.  v.  Board  of  Agriculture,  52 
Fed.  695,  allowing  inspection  tax  on  fertilizers;  dissenting  opinion  in 
Standard  Oil  Co.  v.  United  States,  221  U.  S.  96,  Ann.  Gas.  1912D,  734, 
34  L.  R.  A.  (N.  S.)  834,  55  L.  Ed.  659,  31  Sup.  502,  majority  upholding 
Anti-trust  Act  of  July  2,  1890;  dissenting  opinion  in  General  Oil  Co.  v. 
Crain,  209  U.  S.  235,  52  L.  Ed.  767,  28  Sup.  Ct.  475,  majority  holding  oil 
shipped  from  Pennsylvania  and  Ohio  to  distributing  point  in  Tennessee  is 
not  subject  of  interstate  commerce  after  reaching  latter  place ;  dissenting 
opinion  in  Bracey  v.  Darst,  218  Fed.  501,  majority  holding  "blue  sky" 
law  of  West  Virginia  was  void  as  regards  partnerships  and  associations ; 
dissenting  opinion  in  Pabst  Brewing  Co.  v.  Crenshaw,  198  U.  S.  44,  49 
L.  EcL  936,  25  Sup.  Ct.  552,  majority  upholding  Missouri  statute  impos- 
ing inspection  fee  on  beer  shipped  from  other  States;  dissenting  opin- 
ion in  Austin  v.  Tennessee,  179  U.  S.  378,  46  L.  Ed.  240,  21  Sup.  Ct.  145, 
majority  upholding  Tenn.  Laws  1897,  c.  30,  prohibiting  importation  or 
sale  of  cigarettes  or  cigarette  papers ;  dissenting  opinion  in  State  v.  Bix- 
man,  162  Mo.  56,  62  S.  W.  843,  majority  upholding  Mo.  Laws  1899, 
p.  228,  imposing  inspection  fee  upon  all  beer  and  malt  liquors  manufac- 
tured or  sold  within  State ;  Georgia  Packing  Co.  v.  Mayor  etc.  of  Macon, 
60  Fed.  779,  780,  22  L.  R.  A.  778,  license  tax  on  all  except  those  selling 
meat  of  their  own  raising  is  invalid;  Ex  parte  Scott,  66  Fed.  46,  act 
prohibiting,  in  effect,  sale  of  oleomargarine  is  invalid;  W.  A.  Vander- 
cook  Co.  v.  Vance,  80  Fed.  793,  South  Carolina  liquor  law  of  1896  and 
1897  is  invalid;  State  v.  Harrub,  95  Ala.  184,  36  Am.  SH  Rep.  109,  15 
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I** &.  A,  764,  60  South.  755,  State  may  confine  taking  of  oysters  to  its 
own  citizens  and  regulate  export;  Jamieson  v.  Indiana  Natural  Gas  & 
Oil  Co.,  128  Ind.  582, 12  L.  R.  A.  661,  28  N.  E.  85  (see  dissenting  opinion 
ia  128  Ind.  590, 12  L.  R.  A.  663,  28  N.  E.  87),  State  may  regulate  maxi- 
mum {Pressure  of  natural  gas  in  transportation;  Indianapolis  v.  Bieler, 
138  Ind.  35,  36  N.  E.  859,  liquors  brought  to  State  after  1890,  subject 
to  St*te  regulations ;  People  v.  Hawkins,  157  N.  Y.  16,  68  Am.  St.  Rep. 
746>  42  LR.A.  497,  51  N.  E.  261,  statute  prohibiting  sale  of  convict 
|°?^s,  unless  so  labeled,  is  invalid;  St.  Louis  etc.  Ry.  Co.  v.  Smith,  20 
Jex.   cjv  ^pp  45^  49  g   -^   gg-^  cattle  with  disease  may  be  excluded 

^  State;  Isaacs  v.  Richmond,  90  Va.  32,  17  S.  E.  761,  issue  of  notes 

*  Richmond  to  aid  Rebellion  is  void;  dissenting  opinion  in  New  York 

^  Roberts,  171 U.  S.  676,  43  L.  Ed.  330,  19  Sup.  Ct.  75,  majority  allow- 

^%  license  tax  on  foreign  corporation;  Forster  v.  Scott,  136  N.  Y.  584, 

*•  *■•  R.  A.  547,  32  N.  E.  977,  arguendo. 

distinguished  in  Austin  v.  Tennessee,  179  U.  S.  344,  45  L.  Ed.  226, 
21  Sup.  Ct.  132,  upholding  Tenn.  Laws  1897,  c.  30,  prohibiting  and  making 
misdemeanor  importation  or  sale  of  cigarettes  or  cigarette  papers  or 
substitute  therefor;  Louisville  etc.  R.  R.  Co.  v.  Kentucky,  161  U.  S.  700, 
40  L  Ed.  859,  16  Sup.  Ct.  723,  State  may  prohibit  consolidation  of  rail- 
roads; State  v.  Bixman,  162  Mo.  26,  62  S.  W.  833,  upholding  Mo.  Laws 
1899,  p.  228,  imposing  license  fee  for  inspection  of  all  beer  and  malt 
liquors  manufactured  or  sold  in  State. 

Constitutionality  of  State  regulation  of  interstate  commerce.    Note, 
27  Am,  St.  Rep.  564,  566. 

Meat  inspection  law  as  interference  with  interstate  commerce.    Note, 
27  L.  R.  A.  (N.  S.)  677. 

Right  of  State  to  forbid  exportation  of  natural  resources.    Note, 
35  L.  R.  A.  (N.  S.)  1197. 

Local  regulation  denying  nonresident's  equality  In  markets  is  burden 
on  commerce  and  void. 

Approved  in  State  v.  Zophy,  14  S.  D.  125,  86  Am.  St  Rep.  745,  84 
N.  W.  393,  holding  unconstitutional  S.  D.  Sess.  Laws  1897,  c.  72,  imposing 
annual  tax  on  nonresidents  having  wholesale  liquor  establishments  in 
State,  exempting  resident  therefrom. 

Distinguished  in  Preston  v.  Finley,  72  Fed.  863,  tax  on  sale  of  all  Sun- 
day papers  indiscriminately  is  valid. 

Acts  which  the   legislature   may  and  may  not   declare   criminal. 
Note,  78  Am.  St.  Rep.  252. 

Corporate  taxation  and  the  commerce  clause.    Note,  60  L.  R.  A. 
665. 
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Miscellaneous.    Cited  in  Carico  v.  Wilmore,  51  Fed.  202,  stating  ap- 
peal was  allowed  to  respondent  in  habeas  corpus  case. 

138  U.  a  84-87,  34  L.  Ed.  895,  11  Sup.  Ot.  285,  UNITED  STATES  v.  CEN- 
TRAL PAG.  S.  S.  CO. 

Not  cited. 
138  IT.   S.  87-92,  34  L.  Ed.  896,  11   Sup.  Ot.  286,  UNITED   STATES  ▼. 


Marina  discharged  for  unfitness  and  bad  character  forfeits  pay,  but 
not  transportation. 

Approved  in  Reid  v.  United  States,  161  Fed.  472,  refusing  to  review 
discharge  without  honor  made  by  President. 


138  IT.  a  93-98,  34  L.  Ed.  914, 11  Sup.  Ot.  288,  SUPERIOR  CITY  v.  RIPLEY. 

Holder  of  order  drawn  by  contractor  and  accepted  by  city  may  sue 
city,  agardless  of  contractor's  dtiaenahip. 

Approved  in  Kolze  v.  Hoadley,  200  U.  S.  83,  50  L.  Ed.  381,  26  Sup. 
Ct.  220,  foreclosure  of  trust  deed  cannot  be  had  in  Federal  court  where 
assignor  could  not  sue  therein,  though  bill  prays  cancellation  of  re- 
lease of  trust  deed  to  grantor  as  in  fraud  of  complainants'  rights; 
Oak  Grove  Const.  Co.  v.  Jefferson  County,  219  Fed.  861,  135  C.  C.  A. 
528,  approving  principle ;  J.  I.  Case  etc.  Mach.  Co.  v.  Road  Improvement 
Dist.  No.  3,  210  Fed.  368,  holding  where  city  consented'to  assignment 
made  by  public  contractor  of  money  due,  there  was  novation  and  citi- 
zenship of  contractor  was  immaterial ;  Kirven  v.  Virginia-Carolina  Chem- 
ical Co.,  145  Fed.  290,  7  Ann.  Oaa.  219,  76  C.  C.  A.  172,  original  bene- 
ficial owner  may  sue  in  Federal  court  on  note,  though  nominal  payee 
by  reason  of  citizenship  could  not;  Peacock  etc.  Co.  v.  Thaggard,  128 
Fed.  1009,  upholding  of  mortgagor  to  mortgagee,  citizens  of  different 
States,  though  securing  mortgagor's  debt  to  resident  third  party  assigned 
to  mortgagee;  Seymour  v.  Farmers'  Loan  etc.  Co.,  128  Fed.  908,  63 
C.  C.  A.  633,  holding  nonresident  trustee  to  whom  city  ordinance  grant- 
ing water  franchise,  directed  rentals  to  be  paid,  may  sue  in  Federal 
courts,  though  holder  of  franchise  to  be  resident;  Hoadley  v.  Day,  128 
Fed.  304,  holding  Federal  court  has  jurisdiction  of  foreclosure  of  trust 
deed  secured  by  notes,  though  24  Stat.  552  prevents  suit  by  assignee  of 
notes  dependent  on  such  assignment;  Foster  v.  Leininger,  33  Ind.  App. 
674,  72  N.  E.  165,  where  contract  for  release  of  right  of  way  for  tele- 
phone made  in  consideration  of  putting  phones  in  houses  of  person 
giving  release  and  of  plaintiff,  latter  could  sue  for  breach  though  not 
privy  to  contract. 


3*5  SIOUX  CITY  ETC.  CO.  v.  SIOUX  CITY.    138  U.  S.  98-108 

138  V.  8.  98-108,  34  L.  Ed.  898,  11  Sup.  Ot.  226,  SIOUX  CITY  ST.  BY.  CO. 
▼.  SIOUX  CITY. 

Ballroad  may,  under  reserved  power  to  altar  franchise,  be  required 
to  pave  outside  rails. 

Approved  in  Marshalltown  Light  etc.  Co.  v.  Marshalltown,  127  Iowa, 
641,  103  N.  W.  1007,  upholding  Code,  §  834,  requiring  street  railroads 
to  pave  between  tracks  not  void  as  to  corporation  granted  franchise 
prior  to  its  enactment;  Lincoln  St.  R.  R.  Co.  v.  Lincoln,  61  Neb.  135, 
84  N.  W.  810,  upholding  provisions  of  Neb.  act  1887,  requiring  street  rail- 
ways in  cities  of  first  class  to  pave  right  of  way,  authorizing  pave- 
ment by  city  and  assessment  against  railway ;  Rochester  v.  Rochester  Ry. 
Co.,  182  N.  Y.  112,  70  L.  R.  A.  773,  74  N.  E.  956,  Laws  1890,  c.  565,  §  98, 
as  amended  in  1892,  requiring  street  railroads  to  pave  between  tracks, 
is  exercise  of  taxing  power ;  Storrie  v.  Houston  City  Street  Ry.  Co.,  92 
Tex.  140,  142,  44  L.  R.  A.  721,  722,  46  S.  W.  799,  ftOO,  liability  on  street 
railway  for  street  improvements  may  be  increased;  State  v.  Janesviile 
St.  R.  Co.,  87  Wis.  79,  41  Am.  St.  Rep.  28,  22  L.  R.  A.  76S,  57  N.  W.  972, 
allowing  statute  requiring  guard-wires. 

Rights,  duties  and  obligations  of  street  railway  corporations  with 
*     respect  to  the  streets.    Note,  25  Am.  St.  Rep.  482. 

Street  railway's  liability  for  paving  assessment.    Note,  46  L.  R.  A. 
196,  203. 

Municipal  corporation  cannot,  by  contract,  abridge  legislature's  power 
to  tax  railroad. 

Approved  in  Iowa  Telephone  Co.  v.  City  of  Keokuk,  226  Fed.  95, 
holding  municipality  had  no  power  to  grant  franchises  to  telephone 
company ;  City  of  Potwin  Place  v.  Topeka  Ry.  Co.,  51  Kan.  612,  37 
Am.  St.  Rep.  314,  33  Pac.  310,  street  railway  may  be  compelled  to 
operate  in  accordance  with  grant;  North  Baltimore  etc.  Ry.  Co.  v.  North 
Ave.  Ry.  Co.,  75  Md.  243,  23  Atl.  469,  intent  to  grant  exclusive  monopoly 
is  not  implied. 

Distinguished  in  Omaha  Water  Co.  v.  City  of  Omaha,  147  Fed.  6, 
8  Ann.  Can.  614,  12  L.  R.  A.  (N.  S.)  736,  77  C.  C.  A.  267,  where  city, 
under  legislative  authority,  passed  ordinance,  accepted  by  contractor, 
for  construction  and  operation  of  waterworks  for  twenty-five  years, 
rates  to  be  agreed  upon  by  contractor  and  consumer  and  not  to  exceed 
certain  rate,  city  could  not  reduce  rates. 

Corporate  taxation  as  affected  by  contract  clause  in  Federal  con- 
stitution.   Note,  60  L.  R.  A.  49,  73. 

Power  of  municipality  to  exempt  property  from  taxation.    Note, 
29  L.  R.  A.  (N.  S.)  185. 


138  U.  S.  98-108 


NOTES  ON  U.  S.  REPORTS. 


346 


Obligation  of  corporate  charter  is  not  impaired  by  alteration  under 
reserved  power. 

Approved  in  Seattle  etc.  Ry.  Co.  v.  City  of  Seattle,  216  Fed.  699, 
holding  where  city  seeks  to  compel  railroad  to  live  up  to  franchise  it 
waives  right  to  repeal  same;  Newburyport  Water  Co.  v.  Newburyport, 
103  Fed.  587,  holding  threat  by  city  to  build  waterworks  to  compete 
with  plaintiff  previously- chartered,  thus  inducing  sale  to  city,  not  duress, 
making  sale  taking  of  property;  Mercantile  Trust  etc.  R.  R.  Co.  v. 
Collins  Park  etc.  Co.,  99  Fed.  817,  holding  suit  to  enjoin  enforcement  of 
city  ordinance  which  has  force  of  law,  on  ground  of  impairing  contract 
obligation,  raises  Federal  question;  Town  of  New  Decatur  v.  American 
Tel.  etc.  Co.,  176  Ala.  498,  Ann.  Oas.  1915A,  875,  58  South.  614,  up- 
holding right  of  telephone  company  to  restrain  city  officers  from  remov- 
ing poles;  State  v.  Alabama  City  etc.  Ry.  Co.,  172  Ala.  133,  Ami.  Caa. 
1913D,  696,  55  South.  178,  holding  city  could  compel  railroad  to  lay 
special  brand  of  rails;  Hot  Springs  Electric  Light  Co.  v.  Hot  Springs, 
70  Ark.  303,  67  S.  W.  762,  holding  city  having  granted  electric  fran- 
chise pursuant  to  which  company  erected  poles  could  not  afterward  re- 
quire company  to  pay  for  ground  occupied  by  poles ;  Town  of  Southing- 
ton  v.  Southington  Water  Co.,  80  Conn.  652,  13  Ann.  Oas.  411,  69  Atl. 
1026,  holding  act  authorizing  town  to  purchase  property  of  corporation 
became  ingrafted  in  charter  of  corporation  subsequently  organized; 
Tampa  v.  Tampa  Water  Wks.  Co.,  45  Fla.  628,  34  South.  640,  upholding 
municipal  regulation  of  water  rates  though  there  was  contract  between 
city  and  company  for  higher  rates,  made  after  Constitution  authorizing 
regulation ;  Deposit  Bank  of  Owensboro  v.  Daviess  Co.,  102  Ky.  187,  39 
S.  W.  1033,  holding  acceptance  of  act  of  1886,  reserving  power  to 
amend  charters,  by  banks  chartered  before  1856,  a  surrender  of  exemp- 
tion from  amendment;  Springfield  v.  Springfield  Ry.  Co.,  182  Mass.  49, 
64  N.  E.  581,  upholding  Mass.  Stats.  1898,  c.  578,  providing  that  street 
railroads  shall  not  be  required  to  repair  any  portion  of  streets  or  high- 
ways; Oklahoma  City  v.  Shields,  22  Okl.  286,  100  Pac.  568,  holding 
municipality  could  levy  assessment  against  railroad  to  pay  for  paving 
between  tracks;  Louisville  Water  Co.  v.  Clark,  143  U.  S.  14,  36  L.  Ed. 
59,  12  Sup.  Ct.  350,  allowing  withdrawal  of  exemption  from  taxation; 
United  States  v.  Union  Pac.  Ry.  Co.,  160  U.  S.  37,  40  L.  Ed.  832,  16 
Sup.  Ct.  204,  Congress  may  require  railroad  to  operate  telegraph  itself; 
Union  St.  Ry.  Co.  v.  Snow,  168  U.  S.  707,  42  L.  Ed.  1214,  18  Sup.  Ct. 
948,  dismissed  on  authority  of  cited  case;  Covington  v.  Kentucky,  173 
U.  S.  239,  43  L.  E<L  682,  19  Sup.  Ct.  386,  and  Citizens'  Sav.  Bank  v. 
Owensboro,  173  U.  S.  647,  43  L.  Ed.  844,  19  Sup.  Ct.  534,  both  applying 
to  exemption  from  taxation  where  charters  are  amendable  by  general 
statue;  Indianapolis  v.  Central  Trust  Co.,  83  Fed.  533,  27  C.  C.  A.  580, 
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Circuit  Court  of  Appeals  has  no  jurisdiction  of  an  appeal  involving 
validity  of  change  of  charter;  West  Chicago  St.  R.  R.  Co.  v.  Chicago, 
178  111.  346,  53  K.  E.  115,  extension  of  franchise  and  agreement  by 
company  to  pave,  precludes  further  special  assessment;  dissenting  opin- 
ion in  Commonwealth  v.  Farmers'  Bank,  97  Ky.  626,  31  S.  W.  1021, 
majority  holding  exemption  from  taxation  not  subject  to  general  law 
allowing  repeals;  Citizens'  St.  R.  Co.  v.  City  Ry.  Co.,  64  Fed.  651, 
arguendo. 

Distinguished  in  Enid  City  Ry.  Co.  v.  City  of  Enid,  43  Okl.  788,  144 
Pac.  621,  holding  municipality  could  not  increase  space  which  railroad 
▼as  bound  to  pave ;  Baltimore  Trust  etc.  Co.  v.  Mayor  etc.  of  Baltimore, 
64  Fed.  160,  disallowing  repeal  of  right  to  use  streets  by  railroad; 
Western  etc.  Supply  Co.  v.  Citizens'  St.  R.  R.  Co.,  128  Ind.  540,  25  Am. 
Si  Rep.  474,  28  N.  E.  88,  disallowing  additional  paving  burdens  on 
railroad;  dissenting  opinion  in  Des  Moines  City  Ry.  Co.  v.  City  of  Des 
Moines,  152  Iowa,  30,  131  N.  W.  47,  majority  holding  municipality 
could  by  legislation  increase  amount  of  space  which  railroad  was  re- 
quired to  pave. 

Impairment  of  ordinance  granting  privilege  as  impairment  of  con- 
tract obligation.    Note,  3  Ann.  Cas.  94. 

Privilege  of  using  streets  as  contract  within  provision  against  im- 
pairing obligation.    Note,  50  L.  R.  A.  144. 

138  U.  8.  109-114,  34  L.  Ed.  892,  11  Sop.  Ot.  283,  REAGAN  y.  AIKEN. 

Chattel  mortgagee's  rait  to  recover  property  seised  la  at  law,  although 
debt  also  secured  by  realty. 

Approved  in  Platte  Valley  Cattle  Co.  v.  Bossernian-Gates  livestock 
&  Loan  Co.,  202  Fed.  698,  45  L.  B.  A.  (N.  8.)  1137,  121  C.  C.  A.  102, 
holding  one  in  possession  of  propertyiby  reason  of  subrogation,  may  es- 
tablish such  subrogation ;  W.  G.  Coyle  &  Co.  v.  Stern,  193  Fed.  588, 113 
C.  C.  A.  450,  holding  petition  to  seize  vessel  under  mortgage  is  not  one 
rising  under  Federal  law  because  it  states  that  United  States  marshal 
wrongfully  seized  and  sold  vessel. 

Chattel  mortgage  need  not  contain  defeasance,  and  Is  not  within  Texas 
act  relating  to  assignment  for  creditors. 

Approved  in  Mills  v.  Pessels,  55  Fed.  592,  5  C.  C.  A.  215,  holding 
transaction  herein  also  a  mortgage. 

In  absence  of  exceptions  charge  to  jury  is  presumed  correct. 

Approved  in  Andrews  v.  United  States,  162  U.  S.  425,  40  L.  Ed.  1025, 

16  Sup.  Ct.  799,  applied  where  no  specific  exceptions  were  taken  for 

refusal  to  give  instructions;  Blake  v.  United  States,  71  Fed.  287,  18 

C.  C.  A.  117,  presumed  that  charere  as  a  whole  was  correct;  Columbus 
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Const.  Co.  v.  Crane  Co.,  101  Fed.  57,  41  C.  C.  A.  189,  holding  rule  10 
of  Circuit  Court  of  Appeals,  requiring  party  excepting  to  charge  to 
state  matters  therein  excepted  to,  means  proposition  of  law  excepted 
to  with  charge  embodying  same. 

Motion  for  new  trial  is  addressed  to  discretion  of  trial  court. 
Approved  in  Northern  Pac.  R.  Co.  v.  Tynan,  119  Fed.  294,  56  C.  C.  A. 
192,  holding  where  entire  charge  not  given  in  record,  judgment  not 
reversed  on  appeal  for  refusing  instructions;  Edge  Moor  Bridge  Works 
v.  Fields,  58  Fed.  174,  7  C.  C.  A.  152,  motion  for  new  trial  not  review- 
able in  Circuit  Court  of  Appeals. 

Preference  by  mortgage  or  sale  as  assignment  for  creditors.    Note, 
37  L.  B.  A.  359. 

Miscellaneous.  City  in  Howard  v.  United  States,  184  U.  S.  681,  46 
L.  Ed.  758,  22  Sup.  Ct.  546,  holding  suit  on  bond  of  Federal  court  clerk 
depending  on  effect  of  bond  and  laws  governing  same  raises  Federal 
question;  Heath  v.  Wilson,  129  Cal.  368,  73  Pac.  185,  holding  deed  con- 
veying portion  of  debtor's  property  to  trustee  for  certain  creditors, 
balance  to  inure  to  debtor  for  life,  not  assignment  for  creditors,  so 
valid;  Strasburger  v.  Dodge,  12  App.  D.  C.  49,  holding  where  Congress 
adopts  State  statute  and  enacts  it  for  District  of  Columbia,  construc- 
tion placed  on  same  by  State  courts  is  binding  on  courts  of  District; 
Beck  v.  Perkins,  139  U.  S.  631,  35  L.  Ed.  315, 11  Sup.  Ct.  378,  suit  against 
marshal  for  seizing  goods  may  be  removed  to  Federal  court;  Grant  v. 
Spokane  Nat.  Bank,  47  Fed.  673,  suit  to  control  official  conduct  of  re- 
ceiver of  national  bank  is  removable. 

138  U.  S.  114-124,  34  L.  Ed.  902,  11  Sup.  Ct.  238,  BENT  v.  THOMPSON. 

Judgment  admitting  will  to  probate  cannot  be  annulled  twenty  years 
after  rendition  and  four  after  heir'l  majority. 

Approved  in  James  v.  Appel,  192  U.  S.  138,  48  L.  Ed.  380,  24  Sup. 
Ct.  224,  upholding  Ariz.  Rev.  Stats.  1887,  par.  837,  for  discharging 
motions  for  new  trial  by  operation  of  law  if  not  acted  on  at  same  term. 

138  U.  a  124-133,  34  L.  Ed.  920,  11  Sup.  Ct.  292,  CONSOLIDATED  ROLLED 
MILL  CO.  v.  WALKER. 

Patent  will  not  issue,  for  application  of  old  process  to  like  purpose, 
producing  no  new  result. 

Approved  in  Keene  v.  New  Idea  Spreader  Co.,  231  Fed.  710,  refusing 
to  uphold  Keene  patent  for  manure-spreader;  Fowler  etc.  Mfg.  Co. 
v.  McCrum-Howell  Co.,  215  Fed.  910,  132  C.  C.  A.  143,  holding  specifi- 
cations may  be  referred  to  for  purpose  of  limiting  patent;  Duncan  v. 
Stockham,  204  Fed.  789,  123  C.  C.  A.  133,  holding  where  patent  covers 
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combination,  same  must  be  considered  in  construing  validity  of  patent; 
Fowler  &  Wolfe  Mfg.  Co.  v.  National  Radiator  Co.,  172  Fed.  665,  97 
C.  C.  A.  187,  holding  specifications  may  be  referred  to  to  determine 
what  patent  covers;  Lovell  Mfg.  Co.  v.  Cary,  147  U.  S.  637,  87  L.  Ed. 
312,  13  Sup.  Ct.  477,  applying  rule  to  patent  for  coiled  springs;  Stutz 
v.  Robson,  54  Fed.  507,  applying  rule  to  Stutz  coal- washer;  MacKnight 
v.  McNiece,  64  Fed.  118,  applying  rule  to  MacKnight 's  artificial  pave- 
ment; Foos  Mfg.  Co.  v.  Springfield  Engine  etc.  Co.,  49  Fed.  643,  1 
C.  C.  A.  410,  arguendo. 

Men  carrying  forward  of  original  conception,  resulting  in  improve- 
ment in  degree,  la  not  Invention. 

Approved  in  Knight  v.  Rieger,  212  Fed.  939,  129  C.  C.  A.  455,  re- 
fusing to  uphold  Knight  patent  for  improvement  in  mausoleums;  Con- 
derman  v.  Clements,  147  Fed.  916,  78  C.  C.  A.  51,  holding  void  Con- 
derman  patent  No.  669,621,  for  pleasure-wheel  similar  to  Ferris  wheel; 
Capewell  v.  Goldsmith,  138  Fed.  686,  holding  void  Capewell  patent  No. 
630,972,  for  stick-pin  retainer;  Voightmann  v.  Weis  etc.  Cornice,  Co., 
133  Fed.  303,  holding  void  Voightman  patent  No.  600,186,  for  improve- 
ment in  fireproof  windows;  Fox  v.  Perkins,  52  Fed.  213,  3  C.  C.  A.  32, 
applying  rule  to  Fox  miter-cutting  machine;  Steiner  etc.  Extinguisher 
Co.  v.  Adrian,  59  Fed.  136,  8  C.  C.  A.  44  (affirming  52  Fed.  736),  apply- 
ing rule  to  Steiner  fire-extinguisher;  Bowman  v.  De  Grauw,  60  Fed. 
912,  applying  rule  to  Bowman  patent  for  making  flags;  Thomson  etc. 
Elec.  Co.  v.  Black  River  Tr.  Co.,  135  Fed.  765,  68  C.  C.  A.  461,  arguendo. 

Distinguished  in  New  Departure  Bell  Co.  v.  Bevins'  Bros.  Mfg.  Co., 
64  Fed.  863,  holding  Rockwell  patent  not  anticipated  by  futile  attempts 
of  others. 

Right  to  patent  for  new  combination  of  machines  or  processes. 
Note,  20  E.  R.  C.  157. 

Patent  No.  228,525,  for  Improvement  In  roller-grinding  mills,  is  invalid, 
and  not  infringed  by  No.  334,460.. 

Approved  in  Lamson  Cash  Ry.  Co.  v.  Godehard,  59  Fed.  780,  8  C.  C.  A. 
265,  holding  cash-carrier  limited  to  specifications  in  view  of  the  state 
of  the  art. 

138  U.  a  134-146,  34  L.  Ed.  887,  11  Sup.  Ok  279,  TUBBS  ▼.  WTLHOIT. 
Swamp-land  Act  of  1860  was  grant  in  praesenti. 
Approved  in  Kittel  ▼.  Trustees  etc.  Improvement  Fund,  139  Fed.  947, 
reaffirming  rule;  Union  Sawmill  Co.  v.  Taylor,  133  La.  1094,  63  South. 
596,  holding  selection  of  swamp-land  did  not  require  approval  of 
Secretary  of  Interior  before  State  could  convey  same;  Henderson  v. 
Blair,  102    Miss.  646.  59  South.  858,  holding  where    State    appointed 
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county  commissions  to  sell  swamp-lands  it  divested  itself  of  title  and 
could  not  divert  proceeds  into  school  fund;  Russ  v.  Sims,  261  Mo.  34, 
169  S.  W.  71,  holding  one  purchasing  swamp-lands  and  receiving  re- 
ceipts from  register  and  receiver  holds  equitable  title ;  Simpson  v.  Stod- 
dard County,  173  Mo.  444,  73  S.  W.  703,  holding  act  Congress,  Septem- 
ber 28,  1850,  granting  public  swamp-lands  to  States,  grant  in  praesenti 
requiring  no  formal  conveyance;  Gauthier  v.  Morrison,  62  Wash.  580, 
114  Pac.  504,  holding  mistake  of  government  surveyor  in  designating 
land  as  lake  would  not  entitle  person  to  homestead  entry;  Rogers'  Loco- 
motive Works  v.  Emigrant  Co.,  164  U.  S.  570,  41  L.  Ed.  557,  17  Sup. 
Ct.  191,  land  granted  as  swamp  could  not  be  subsequently  certified  under 
Railroad  Act;  Michigan  Land  etc.  Co.  v.  Rust,  168  U.  S.  591,  594,  600, 
602,  42  L.  Ed.  592,  593,  595,  596,  18  Sup.  Ct.  209,  210,  212,  213  eaffirm- 
ing  68  Fed.  167),  legal  title  in  government  till  patent  issues;  McCabe 
v.  Goodwin,  106  Cal.  488,  39  Pac.  942,  applying  rule. 

Distinguished  in  Sawyer  v.  Osterhaus,  212  Fed.  770,  holding  State 
could  not  maintain  ejectment  as  to  swamp-lands  until  same  had  been 
identified/ 

14  Stat.  219,  chapter  219,  section  4,  established  new  rule*  for  identifying 
swamp-lands,  superseding  all  others. 

Approved  in  Foss  v.  Johnstone,  158  Cal.  131,  133,  110  Pac.  299,  300, 
holding  where  State  identifies  land  as  covered  by  permanent  pond,  it 
cannot  subsequently  convey  same  as  swamp-land. 

Till  1879,  approval  of  survey  and  plat  was  unnecessary;  when  filed 
they  were  conclusive. 

Approved  in  Wilson  Cypress  Co.  v.  Del  Pozo  y  Marcos,  236  U.  S. 
647,  59  L.  Ed.  768,  35  Sup.  Ct.  446,  holding  Mexican  land  grant  con- 
firmed by  land  commissioner  was  taxable  by  State  after  survey  made; 
Morrison  v.  United  States,  212  Fed.  36,  128  C.  C.  A.  485,  and  United 
States  v.  Morrison,  240  U.  S.  210,  211,  60  L.  Ed.  607,  608,  36  Sup.  CU 
333,  both  holding  survey  of  lands  embraced  in  school  land  grant  made 
to  Oregon  did  not  become  effective  until  approved  by  Commissioner 
of  General  Land  Office;  Clearwater  Timber  Co.  v.  Shoshone  County, 
155  Fed.  631,  holding  lieu  lands  selected  by  railroad  were  not  taxable 
by  county  until  surveyed;  Southern  Pac.  R.  Co.  v.  United  States,  133 
Fed.  667,  66  C.  C.  A.  660,  where  Mexican  grant  surveyed  after  con- 
firmation and  copy  of  survey  after  approval  by  State  surveyor-general 
filed  in  General  Land  Office,  it  was  withdrawn  from  railroad  grant 
though  survey  not  approved  by  commissioner;  Hart  v.  Delphey,  157 
Iowa,  331, 136  N.  W.  707,  holding  swamp-land  not  taxable  until  selected ; 
Heath  v.  Wallace,  138  U.  S.  585,  34  L.  Ed.  1069,  11  Sup.  Ct.  384,  after 
survey  by  government  no  necessity  for  further  survey  by  State;  Rood 


352  WHITEHEAD  v.  SHATTUCK.      138  U.  S.  146-156 

r.  Wallace,  109  Iowa,  9,  79  N.  W.  450,  United  States  survey  fixing  place 
as  lake  is  not  conclusive. 

Distinguished  in  United  States  v.  Lee  Wilson  &  Co.,  214  Fed.  639, 
holding1  one  purchasing  along  meander  lines  is  not  entitled  to  adjoining 
land,   erroneously  recorded  as  lake. 

Alter  approval  of  map  it  was  commissioner's  duty  to  certify  lands  to 

Cited  in  Heath  v.  Wallace,  138  U.  S.  579,  34  L.  Ed.  1066,  11  Sup. 
^t*  382,  question  of  swamp  and  overflow  is  one  of  fact. 

138  XT.  a  146-166,  34  L.  Ed.  873,  11  Bap.  Ot.  276,  WHITEHEAD  ▼.  SHAT- 
TUCK. 

Plaintiff  out  of  possession  cannot  sue  in  equity  in  Federal  court  not- 
withstanding State  statute. 

Approved  in  Louisville  etc.  R.  R.  Co.  v.  Western  Union  Tel.  Co.,  234 
U.  S.  376,  68  L.  Ed.  1360,  34  Sup.  Ct.  810,  holding  Federal  court  could 
entertain  suit  to  quiet  title  brought  against  nonresident  defendants; 
Singer  Sewing  Machine  Co.  v.  Benedict,  229  U.  S.  486,  67  L.  Ed.  1291, 
33  Sup.  Ct.  942,  holding  defense  of  legal  remedy  at  law  is  available  in 
Circuit  Court  of  Appeals  as  it  was  in  District  Court;  Lawson  v.  United 
States  Mining  Co.,  207  U.  S.  9,  52  L.  Ed.  74,  28  Sup.  Ct.  15,  holding 
owner  of  patent  to  mining  claim  may  maintain  suit  in  equity  to  re- 
strain removal  of  ore;  Boston  etc.  Mining  Co.  v.  Montana  Ore  Co.,  188 
U.  S.<642,  47  L.  Ed.  633,  23  Sup.  Ct.  438,  holding  averment  of  possession 
necessary  in  bill  in  Federal  court  to  quiet  title  to  mining  claim,  though 
Mont.  Code,  §  1310,  otherwise ;  Ennis-Brown  Co.  v.  Central  Pac.  Ry.  Co., 
228  Fed.  50,  refusing  to  allow  suit  to  quiet  title  against  railroad  in 
possession;  Southern  Cotton  Oil  Co.  v.  Shelton,  220  Fed.  259,  holding 
where  plaintiff  allows  suit  to  be  tried  on  law  side  of  court,  he  waives 
right  to  have  it  construed  as  bill  in  equity ;  Rowe  v.  Hill,  215  Fed.  524, 
132  C.  C.  A.  30,  holding  absence  of  allegation  of  possession  by  plaintiff 
is  not  cured  by  allegation  of  defendant  alleging  possession  to  be  in  him- 
self; Pacific  Coal  &  Transportation  Co.  v.  Pioneer  Min.  Co.,  205  Fed. 
580, 123  C.  C.  A.  593,  holding  where  defendant  in  quiet  title  proceeding 
alleges  title  in  itself  it  waives  objection  to  want  of  equity  jurisdiction; 
Cubbing  v.  Mississippi  River  Commission,  204  Fed.  306,  holding  injunc- 
tion will  not  lie  to  restrain  use  of  levees  on  Mississippi  River,  action  at 
law  for  damages  being  proper  remedy;  New  Jersey  Land  etc.  Co.  v. 
Gardener  Lacy  Lumber  Co.,  190  Fed.  865,  866,  holding  equity  is  ousted 
of  jurisdiction  where  defendant  in  quiet  title  suit  alleges  possession 
in  himself;  Eastern  Oregon  Land  Co.  v.  Willow  River  Land  &  Irr.  Co., 
187  Fed.  468,  holding  where  defendant,  in  suit  to  restrain  waste  of 
waters,  set  up  title  in  himself,  action  at  law  was  thereby  presented; 
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United  States  v.  Oregon  &  C.  R.  Co.,  186  Fed.  932,  holding  equity  had 
jurisdiction  of  suit  by  United  States  to  cancel  patent  issued  to  railroad 
company;  New  Jersey  &  N.  C.  Land  &  Lumber  Co.  v.  Gardner-Lacy 
Lumber  Co.,  178  Fed.  778,  779,  102  C.  C.  A.  220,  holding  fact  that 
defendant  in  quiet  title  suit  sets  up  title  in  •himself  will  not  defeat 
equity  jurisdiction;  Clark  v.  Rosario  Min.  &  Milling  Co.,  176  Fed.  185, 
99  C.  C.  A.  534,  holding  equity  will  not  decree  specific  performance  of 
contract  for  sale  of  realty  where  vendor's  title  is  unmerchantable; 
South  Penn  Oil  Co.  v.  Miller,  175  Fed.  735,  736,  99  C.  C.  A.  305,  holding 
where  equitable  action  has  been  instituted  on  law  side  of  court,  latter 
may  dismiss  on  its  own  motion;  Buchanan  Co.  v.  Adkins,  175  Fed.  700, 
99  C.  C.  A.  246,  holding  one  claiming  title  to  large  tract  cannot  main- 
tain suit  to  quiet  title  against  number  of  defendants;  Union  Pac.  R.  Co. 
v.  Cunningham,  173  Fed.  93,  refusing  to  allow  suit  by  railroad  to  quiet 
title;  Gilbert  v.  Hopkins,  171  Fed.  711,  holding  where  defendant  in 
partition  suit  denies  title  in  plaintiff  action  at  law  arises;  Stockton  v. 
Oregon  Short  Line  R.  Co.,  170  Fed.  632,  holding  allegation  that  plaintiff 
is  "seised  in  fee"  is  sufficient  to  support  action  to  quiet  title;  Lewis 
Pub.  Co.  v.  Wyman,  168  Fed.  762,  holding  suit  to  determine  right  of 
publication  to  use  of  mails  will  be  dismissed  where  permission  is  granted 
pendente  lite;  Columbia  Valley  R.  Co.  v.  Portland  &  S.  Ry.  Co.,  162 
Fed.  610,  89  C.  C.  A.  361,  holding  railroad  seeking  to  determine  title 
to  right  of  way  granted  under  act  of  Congress  presents  question  within 
Federal  jurisdiction;  Johnston  v.  Corson  Gold  Min.  Co.,  157  Fed.  153, 
15  L.  R.  A.  (N.  S.)  1078,  84  C.  C.  A.  593,  refusing  to  allow  lessee  of 
mining  claim  to  sue  in  equity  to  establish  title ;  North  Carolina  Mining 
Co.  v.  Westfeldt,  151  Fed.  298,  holding  plaintiff  may  cure  defect  in 
legal  title  pendente  lite;  Miller  v.  Ahrens,  150  Fed.  650,  where  com- 
plainant claimed  as  residuary  legatee  land  conveyed  in  trust  which 
he  alleged  to  be  void,  and  that  one  of  defendants  was  tenant  of  tes- 
tator, suit  to  quiet  title  maintainable;  Ames  Realty  Co.  v.  Big  Indian 
Min.  Co.,  146  Fed.  176,  enforcing  rights  given  by  Civ.  Code  Mont., 
§  1891,  providing  for  determination  of  rights  of  all  parties  diverting 
water  from  same  stream,  in  one  suit;  United  States  Min.  Co.  v.  Lawson, 
134  Fed.  771,  67  C.  C.  A.  587,  enforcing  remedy  given  by  Utah  Rev. 
Stats.  1898,  §§  2915,  3511,  authorizing  suit  to  quiet  title  without  pre- 
vious adjudication  of  title  at  law;  Jones  v.  MacKenzie,  122  Fed.  393, 
58  C.  C.  A.  96,  holding  suit  in  equity  to  regain  personalty  in  defendant's 
possession  not  maintainable  in  equity,  replevin  being  proper  remedy; 
United  States  Mining  Co.  v.  Lawson,  115  Fed.  1007,  holding  suit  to  try 
title  to  mining  claim,  to  prevent  removal  of  ore,  not  cognizable  in  Fed- 
eral equity  court,  though  State  court  disregards  possession;  Hill  v. 
Northern  Pac.  Ry.  Co.,  113  Fed.  917,  51  C.  C.  A.  544,  holding  under  Rev. 
Stats.,  §  914,  conforming  Federal  to  State  practice,  party  executing  re- 
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lease  of  liability  to  railroad  cannot  avoid  same  for  fraud,  without  re- 
turning  consideration;  Cosmos  Exploration  Co.  v.  Gray  Eagle  Oil  Co., 
U2  Fed.  9,  61  L  R.  A  280v  50  C.  C.  A.  79,  holding  not  cognizable  in 
Federal   court  of  equity  suit  by  claimant  out  of    possession    against 
claimant  in  possession  drilling  oil  wells  and  taking  oil  therefrom;  Hanley 
v-  Kansas  &  T.  Coal  Co.,  110  Fed.  69,  holding  cognizable  only  by  court 
°"  law  bill  to  declare  trust  in  lands  and  for  accounting  by  defendant 
111  Possession  claiming  adversely;  Southern , Pine  Co.  v.  Hall,  105  Fed. 
^>  44  C.  C.  A.  363,  holding  Federal  court  has  jurisdiction  of  suit  by 
°^nex  out  of  possession  to  quiet  title  where  State  statutes  which  in- 
leased  equitable  rights  do  not  infringe  rights  to  jury;  Adoue  v.  Stra- 
nan,  97  Fed.  692,  holding  owner  of  legal  title  out  of  possession  cannot 
sue  in  Federal  courts  in  equity  to  cancel  tax  deed  as  cloud  on  title; 
City  of  Bozeman  v.  Bohart,  42  Mont.  298,  112  Pac.  391,  holding  in 
certain  cases  plaintiff  may  obtain  temporary  restraining  order  in  aid 
of  action  of  unlawful  detainer ;  Caca  v.  Anaya,  14  N.  M.  396,  20  Ann. 
Cm.  77,  94  Pac.  1021,  holding  parties  in  possession  of  land  may  inter- 
vene to  quiet  title  in  partition  suit ;  Quinn  v.  Valiquette,  80  Vt.-  446, 
14  L.  £.  A.  (N.  S.)  96%  68  Atl.  520,  refusing  to  avoid  extension  of 
lease,  as  cloud  on  title,  where  plaintiff  out  of  possession;  Illinois  Steel 
Co.  v.  Schroeder,  133  Wis.  574, 126  Am.  St.  Rep.  977, 14  L.  B.  A.  (N.  S.) 
239,  113  N.  W.  56,  holding  fact  that  quiet  title  suit  involves  number 
of  defendants  does  not  give  equity  jurisdiction;  Northern  Pac.  R.  Co. 
v.  Amacker,  49  Fed.  537,  1  C.  C.  A.  345,  disallowing  suit  to  quiet  title 
where  plaintiff  is  not  in  possession;  Gordon  v.  Jackson,  72  Fed.  88, 
89,  Gombert  v.  Lyon,  80  Fed.  305,  Erskine  v.  Forest  Oil  Co.,  80  Fed. 
586,  Blythe  v.  Hinckley,  84  Fed.  256,  Davidson  v.  Calkins,  92  Fed.  232, 
234,  236,  and  Hughes  v.  Hannah,  39  Fla.  373,  22  South.  615,  all  dis- 
allowing suit  in  equity  where  defendants  are  in  possession;  Spokane 
Mill  Co.  v.  Post,  50  Fed.  431,  432,  refusing  to  enjoin  nuisance  on  facts; 
Southern  Pac.  R.  Co.  v.  Goodrich,  57  Fed.  880,  881,  bill  to  quiet  title 
must  allege  that  plaintiff  is  in  possession  or  that  both  are  out  of  pos- 
session ;  Sanders  v.  Devereux,  60  Fed.  314,  315,  8  C.  C.  A.  629,  bill  for 
partition  must  show  seizin  or  possession  of  plaintiff;  Frey  v.  Wil- 
loughby,  63  Fed.  866,  11  C.  C.  A.  463,  tenant  in  common  out  of  pos- 
session cannot  maintain  bill  for  partition;  Childs  v.  N.  B.  Carlstein 
Co.,  76  Fed.  95,  creditors,  having  adequate  remedy  by  garnishment, 
cannot  proceed  in  equity;  Sigua  Iron  Co.  v.  Clark,  77  Fed.  497,  498, 
-    disallowing  bill  to  collect  stock  subscription  fraudulently  released ;  Rud- 
land  v.  Mastic,  77  Fed.  689,  disallowing  bill  by  one  not  in  possession 
where  ejectment  is  barred,  while  she  was  living  in  wilderness;  Darragh 
v.  H.  Wetter  Mfg.  Co.,  78  Fed.  11,  12,  23  C.  C.  A.  609,  creditor  without 
judgment  may  ask  for  receiver  under  Arkansas  statute;  Kennedy  v. 
XV— 23 
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Elliott,  85  Fed.  835,  disallowing  suit  to  quiet  title  where  plaintiff  can- 
not show  legal  title;  Thomas  v.  Council  Bluffs  Canning  Co.,  92  Fed. 
424,  34  C.  C.  A.  428,  disallowing  suit  by  stockholder  to  enforce  con- 
tract of  purchase  of  stock;  Morrison  v.  Marker,  93  Fed.  696,  disallow- 
ing suit  by  purchaser  at  execution  sale,  not  in  possession,  to  set  aside 
prior  conveyance;  Rockland  v.  Rockland  Water  Co.,  86  Me.  58,  29  Atl. 
936,  disallowing  bill  to  restrain  nuisance,  where  statute  remedy  for 
damages  is  not  invoked  and  no  irreparable  injury;  Blythe  v.  Hinckley, 
84  Fed.  234,  In  re  Anderson,  94  Fed.  496,  Ryder  v.  Bateman,  93  Fed. 
22,  and  Love  v.  Bryson,  57  Ark.  593,  22  S.  W.  342,  all  arguendo. 

Distinguished  in  Lancaster  v.  Kathleen  Oil  Co.,  241  U.  S.  555,  60 
L.  Ed.  1165,  36  Sup.  Ct.  711,  holding  suit  to  quiet  title  may  be  main- 
tained where  legal  remedy  of  ejectment  is  not  available;  Eastern  Ore- 
gon Land  Co.  v.  Willow  River  Land  &  Irr.  Co.,  201  Fed.  222,  119 
C.  C.  A.  437,  holding  equity  may  enjoin  trespass  even  though  title  is 
in  dispute;  Baum  v.  Longwell,  200  Fed.  451,  452,  453,  454,  holding 
where  bill  alleges  neither  party  in  possession,  equity  has  jurisdiction  to 
quiet  title ;  North  ,Star  Lumber  Co.  v.  Johnston,  196  Fed.  59,  holding 
one  asserting  title  to  real  estate  may  sue  to  quiet  title  against  one  not 
actually  in  possession;  Borden's  Condensed  Milk  Co.  v.  Baker,  177  Fed. 
911,  101  C.  C.  A.  186,  holding  certiorari  may  be  maintained  in  Federal 
court  to  restrain  enforcement  of  municipal  ordinance;  Stuart  v.  Union 
Pac.  R.  Co.,  178  Fed.  756,  103  C.  C.  A.  89,  holding  equity  will  enter- 
tain suit  to  quiet  title  where  object  is  to  determine  compensation  under 
condemnation;  Rumbarger  v.  Yokum,  174  Fed.  58,  holding  equity  has 
jurisdiction  of  accounting  of  usurious  contract  secured  by  trust  lien 
on  property;  Brissell  v.  Knapp,  155  Fed.  815,  holding  person  may  sue 
in  equity  to  enforce  trust  in  certificates  of  stock;  Swick  v.  Rease,  62 
W.  Va.  559,  59  S.  E.  511,  holding  where  removal  of  cloud  is  only  inci- 
dental to  relief,  possession  in  plaintiff  is  not  necessary;  Wehrman  v. 
Conklin,  155  U.  S.  325,  39  L.  Ed.  173,  15  Sup.  Ct.  133,  allowing  suit,  by 
plaintiffs  long  in  possession,  to  enjoin  proceedings;  Roberts  v.  Northern 
Pac.  R.  R.  Co.,  158  U.  S.  30,  39  L.  Ed.  883,  15  Sup.  Ct.  766,  where  de- 
fendant admits  he  is  not  in  possession  there  is  no  adequate  remedy  at 
law;  Hudson  v.  Randolph,  66  Fed.  217,  13  C.  C.  A.  402,  plaintiff  out 
of  possession  may  sue  in  equity  in  case  of  fraud  or  mistake  or  bill  to 
redeem;  Randolph  v.  Allen,  73  Fed.  31,  19  C.  C.  A.  353,  retaining  simi- 
lar case  where  proceeds  of  other  land  and  cattle  involved;  Gentile  v. 
Kennedy,  8  N.  M.  355,  45  Pac.  881,  allowing  suit  in  equity  where  neither 
party  is  in  possession:  O'Neil  v.  Tyler,  3  N.  D.  63,  53  N.  W.  439,  suit 
to  remove  cloud  by  plaintiff,  under  statute,  is  bound  by  all  consequences 
of  being  in  court  of  equity. 

Federal  courts  will  not  follow  State  laws,  giving  equitable  remedy, 
where  legal  remedy  sufficient. 
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Approved  in  McLaughlin  v.  St.  Louis  Southwestern  Ry.  Co.,  232  Fed. 
581,  refusing  to  enjoin  collection  of  tax;  Willis  v.  O'Connell,  231  Fed. 
1015,  holding  fact  that  defendant  cannot  pay  judgment  at  law  does  not 
make   remedy  inadequate;  Simpson  v.  Western  Hardware  etc.  Co.,  227 
Fed.   313,  holding  suit  by  trustee  to  recover  voidable  preference  is  not 
within    equity  cognizance;  Colling  v.  Bradley  Co.,  227  Fed.  202,  hold- 
ing bill  in  equity  proper  method  of  enforcing  decree  of  another  court 
for    accounting;   Childs  v.   Missouri   etc.  Ry.   Co.,  221   Fed.   221,   136 
C.  C.  A.  629,  holding  where  defendant  has  been  in  adverse  possession 
for  eleven  years  suit  to  quiet  title  will  not  lie;  Cobban  v.  Conklin,  208 
Fed.   234,  125  C.  C.  A.  431,  holding  single  decision  of  State  court  re- 
garding* church  property,  will  not  be  binding  on  Federal  court  in  suit 
Meeting  other  property;  Whiteside  v.  Norton,  205  Fed.  13,  45  L.  E.  A. 
W-   S.)  112,  123  C.  C.  A.  313,  holding  equity  will  not  entertain  suit  by 
^Pariavn  owner  to  determine  title  to  island  formed  by  accretion ;  Howard 
7m    National  Telephone  Co.,  182  Fed.  219,  allowing  suit  by  stockholder 
**   ^oxnpel  rescission  of  transfer  of  stock  made  by  corporation;  Carlson 
v-  Sullivan,  146  Fed.  479,  480,  77  C.  C.  A.  32,  party  in  possession  of 
Vand    claiming  whole  title  is  entitled  to  jury  to  try  issue  of  title;  Jones 
v.  iCiitnal  Fidelity  Co.,  123  Fed.  519,  enforcing  remedy  of  19  Del.  Laws, 
c  1SX,    authorizing  appointment  of  receiver  for  insolvent  corporation,  col- 
«*t*n.^    debts  and  administration  of  property;  Bearden  v.  Benner,  120 
ei*      t>S4,  refusing  equitable  suit  for  partition,  where  defendant  had 
oust^^     plaintiff,  until  suit  tried  at  law;  Lownsdale  v.  Grays  Harbor 
B°**xx     Co.,  117  Fed.  986,  holding  Federal  equity  court  without  jurisdic- 
^     ^o    enjoin  boom  company  from  obstructing  navigable  river,  where 
P^^txJX  claims  boom   site;   American   Waterworks   etc.   Co.    v.    Home 
f  *^x*    Co.,  115  Fed.  181,  holding  Federal  court  of  equity  powerless  to 
„  r^r"°e  payment  by  city  of  water  rentals,  being  right  to  sue  at  law; 

Fed   **i:re  V"  Pensacolff  City  Co->  105  Fed-  679»  M  C-  C-  A-  670>  holding 
e**^U  equity  court  has  no  jurisdiction  of  suit  by  legal  owner  out  of 

jT*^s^ion  against  claimants   in  possession   to  prevent   multiplicity   of 
J^*  *     Hill  v.  Northern  Pac.  R.  Co.,  104  Fed.  755,  holding  written  re- 
«  x     Voluntarily  signed  for  consideration  not  impeachable  for  fraud  in 
lW\fcX^j   Court   of  law,   though   equitable   defenses  permitted   in   State 
tfS^tVs;  Pioneer  Mining  Co.  v.  Pacific  Coal  Co.,  4  Alaska,  393,  394,  hold- 
ing defendant   cannot   object   to   equity   jurisdiction   after   answering; 
Montana  Ore  Purchasing  Co.  v.  Boston  etc.  Silver  Min.  Co.,  27  Mont. 
541,  71  Pac.  1007,  holding  under  Mont.  Code  Civ.  Proc,  §  1310,  allow- 
ing equitable  aetion  against  adverse  claimant  of  realty,  neither  party 
entitled  to  jury  trial;  Brady  v.  Cartaret  Realty  Co.,  70  N".  J.  Eq.  754, 
118  Am.  St.  Bav.  778,  8  L.  R.  A.  (N.  S.)  866,  64  Atl.  1080,  holding  right 
to  trial  by  jury  does  not  exist  in  quiet  title  suit ;  Lockhart  v.  Leeds,  10 
N.  M.  600,  63  Pac.  53,  refusing  injunction  restraining  defendants  from 
interfering  with  claim,  where  plaintiff's  partner  fraudulently  surrendered 
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same,  ejectment  being  adequate  remedy;  Whitham  v.  Lehmer,  22  OkL 
635,  98  Pac.  355,  holding  adequate  remedy  at  law  exists  to  test  validity 
of  lease  made  by  plaintiff's  grantor;  American  Lighting  Co.  v.  Public 
Service  Corp.,  134  Fed.  131,  and  dissenting  opinion  in  San  Francisco 
Nat.  Bank  v.  Dodge,  197  U.  S.  109,  49  L.  Ed.  686,  25  Sup.  Ct.  384,  both 
arguendo;  Scott  v.  Neely,  140  U.  S.  117,  35  L.  Ed.  362,  11  Sup.  Ct.  716, 
applying  rule  to  suit  to  enforce  simple  contract  debt  in  equity;  Cates 
v.  Allen,  149  U.  S.  459,  37  L.  Ed.  808,  13  Sup.  Ct.  885,  disallowing  con- 
tract creditor  without  judgment  to  sue  in  equity  to  set  aside  fraudu- 
lent conveyance;  Sheffield  Furnace  Co.  v.  Witherow,  149  U.  S.  580,  37 
L.  Ed.  856,  13  Sup.  Ct.  939,  mechanic's  lien  must  be  enforced  in  equity 
in  Federal  court;  Rich  v.  Braxton,  158  U.  S.  406,  39  L.  Ed.  1032,  15  Sup. 
Ct.  1017,  equity  interferes  where  tax  deeds  are  prima  facie  regular; 
Bigelow  v.  Chatterton,  51  Fed.  616,  2  C.  C.  A.  402,  suit  to  determine 
adverse  claim  to  unoccupied  land  in  Minnesota  should  be  in  equity; 
Clapp  v.  Spokane,  53  Fed.  518,  disallowing  suit  in  equity  by  mortgagee, 
damages  being  adequate;  Fuller  v.  Montague,  59  Fed.  217,  8  C.  C.  A. 
100,  disallowing  suit  for  partition  by  parties  without  title,  against  those 
in  possession,  not  connected  with  an  alleged  fraud;  Gunn  v.  Brinkley 
Car  etc.  Mfg.  Co.,  66  Fed.  384,  13  C.  C.  A.  529,  allowing  bill  for  account 
covering  six  years,  coupled  with  fraudulent  entries;  Society  of  Shakers 
v.  Watson,  68  Fed.  737,  15  C.  C.  A.  632,  allowing  suit  against  unincorpo- 
rated society  on  note  in  equity;  Waite  v.  O'Neil,  72  Fed.  356,  retaining 
bill  for  specific  performance  to  enforce  covenants  of  lease;  Grether  v. 
Wright,  75  Fed.  747,  23  C.  C.  A.  498,  State  allowing  injunction  for  illegal 
taxes,  it  is  granted  in  Federal  courts;  Darragh  v.  Wetter  Mfg.  Co.,  78 
Fed.  13,  23  C.  C.  A.  609,  creditor,  without  judgment,  may  ask  for  re- 
ceiver, under  Arkansas  statute;  Harding  v.  Guice,  80  Fed.  164,  25 
C.  C.  A.  352,  allowing  bill  to  remove  cloud  of  irregular  tax  deed  under 
State  decisions ;  Continental  Trust  Co.  v.  Toledo  etc.  R.  Co.,  82  Fed.  661, 
general  creditors  cannot  intervene  in  suit  against  their  debtor's  debtor 
without  judgment. 

Distinguished  in  Laws  v.  Fleming,  177  Fed.  453,  holding  equity  will 
decree  accounting  of  amount  due  under  usurious  contract;  Green  v. 
Turner,  98  Fed.  758,  holding  Federal  court  has  jurisdiction  of  action  to 
quiet  title  by  residents  against  nonresidents,  although  action  for  posses- 
sion available  against  tenants  in  possession. 

Adoption  by  Federal  courts  of  remedies  created  by  State  statutes. 
Note,  18  L.  R.  A.  268. 

Effect  of  legal  remedy  on  equitable  jurisdiction  to  remove  cloud. 
Note,  12  L.  R.  A.  (N.  S.)  77. 

Miscellaneous.  Cited  in  Johnson  v.  Hanley,  Hoye  Co.,  188  Fed.  753, 
discussing  but  not  deciding  whether  equity  had  jurisdiction  of  suit  by 
trustee  in  bankruptcy  to  set  aside  fraudulent  transfer;  Niles  v.  United 
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States  Trust  Co.,  22  App.  D.  C.  231,  holding  injunction  may  issue  on 
allegations  based  on  information  and  belief. 

188  U.  8. 157-186,  34  L.  Ed.  906, 11  Sup.  Ot.  268,  OOOK  v.  UNITED  STATES. 

Act  giving  jurisdiction  of  crimes  includes  those  previously  committed. 

Approved  in  Post  v.  United  States,  161  U.  S.  586,  40  L.  Ed.  817,  16 

Sap.  Ct.  613,  district  divided,  all  crimes  previously  committed  must  bo 

tried  in  division  where  committed. 

Statutes  affecting  Tested  rights  will  be  refused  retrospective  operation 
unless  intent  clearly  appears. 

Approved  in  Mottley  v.  Louisville  etc.  B.  Co.,  150  Fed.  411,  act  of 
1906,  prohibiting  passes,  does  not  violate  prior  contract  whereby  inter- 
state carrier  in  consideration  of  release  of  damages  agreed  to  issue  life 

pass. 

Sixth  amendment  relates  only  to  offenses  against  United  8tates  com- 
mitted in  Stat*. 

Approved  in  In  re  Ross,  140  U.  S.  464,  35  L.  Ed.  586, 11  Sup.  Ct.  900, 
commitment  by  Consular  Court  in  Japan  need  not  be  by  grand  jury; 
State  v.  Patterson,  134  N.  C.  618,  47  S.  E.  810,  upholding  Laws  1903, 
p.  472,  §  2,  providing  that  any  place  to  which  anyone  shall  ship  or  con- 
vey liquor  for  delivery  to  purchaser  shall  be  place  of  sale;  Mahaffey  v. 
Territory,  11  Okl.  225,  66  Pac.  346,  upholding  Stats.  1893,  §  5144,  author- 
izing removal  of  criminal  prosecution  from  one  county  to  another  on 
application  of  district  attorney. 

Under  section  2,   article  m,  of   Constitution,  Congress  may  direct 
place  of  trial  of  previous  offenses. 

Approved  in  St.  Louis  &  S.  F.  R.  Co.  v.  United  States,  169  Fed.  70, 
94  C.  C.  A.  437,  holding  action  for  violation  of  twenty-eight  hour  law 
may  be  brought  in  place  of  defendant's  residence;  Higgins'v.  Brown, 
20  Okl.  407,  1  Okl.  Cr.  83,  94  Pac.  723,  Phillips  v.  United  States,  201 
Fed.  262,  120  C.  C.  A.  149,  and  Billingsley  v.  United  States,  178  Fed. 
657,  101  C.  C.  A.  465,  all  holding  crime  committed  in  territory  of  Okla- 
homa was  triable  in  District  Court  of  State  after  admission;  State  v. 
Caldwell,  115  N.  C.  803,  20  S.  E.  526,  and  Ex  parte  McNeeley,  36  W.  Va. 
96,  32  Am.  St.  Rep.  841,  15  L.  R.  A.  230,  14  S.  E.  440,  both  holding 
article  III,  section  2,  of  Constitution,  applies  to  Federal  courts  only. 

Provision  against  ex  post  facto  laws  is  not  violated  by  law  changing 
place  of  trial 

Approved  in  State  v.  Vannah,  112  Me.  253,  91  Atl.  987,  holding  act 
changing  method  of  prosecuting  murders  might  apply  to  murders  already 
committed;  Commonwealth  v.  Ealck,  239  Pa.  543,  87  Atl.  64,  holding  act 
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providing  for  indeterminate  sentence  might  apply  to  crimes  already  com- 
mitted; Murphy  v.  Commonwealth,  172  Mass.  269,  70  Am.  St  Rep.  271, 
43  L.  R.  A.  157,  52  N.  E.  507,  subsequent  statute  disallowing  credits  to 
prisoners,  as  under  statute  when  crime  was  committed,  is  ex  post  facto; 
State  v.  Kingsly,  10  Mont.  547,  26  Pac.  1068,  substitution  of  prosecu- 
tion by  information  instead  of  indictment  is  ex  post  facto;  People  v. 
McDonald,  5  Wyo.  536,  538,  29  L.  R.  A.  838,  839,  42  Pac.  18,  19,  hold- 
ing repeal  of  provision  allowing  accused  to  secure  change  of  magistrate 
on  preliminary  examination  is  not  ex  post  facto. 

Distinguished  in  Hanscom  v.  Maiden  etc.  Gaslight  Co.,  220  Mass.  5, 
107  N.  E.  428,  holding  statute  dissolving  attachments  not  levied  on  be- 
fore debtor's  death  cannot  act  retroactively. 

Ex  post  facto  laws.    Note,  37  Am.  St.  Rep.  595. 

Power  of  legislature  to  confer  jurisdiction  to  try  past  offenses  on 
existing  court.    Note,  Ann.  Gas.  1912A,  889. 


138  XT.  8.  185-195,  34  L.  Ed.  917,  11  Sup.  Ot.  290,  CHICAGO  BTO.  R.   &. 
CO.  ▼.  PRICE. 

Engineer's  certificate,  made  conclusive  as  to  payments,  is  attackable 
only  for  fraud  or  gross  error. 

Approved  in  Guild  v.  Andrews,  137  Fed.  371,  70  C.  C.  A.  49,  follow- 
ing rule ;  El  Paso  etc.  R.  R.  Co.  v.  Eichel,  226  U.  S.  594,  57  L.  Ed.  372, 
33  Sup.  Ct.  179,  holding  where  defendant  insists  that  contract  be  con- 
strued according  to  laws  of  territory,  he  must  show  that  he  is  relying 
on  privilege  granted  by  Constitution ;  Second  Nat.  Bank  v.  Pan-American 
Bridge  Co.,  183  Fed.  395,  105  C.  C.  A.  611,  holding  contractor  may  show 
that  architects'  certificate  was  fraudulently  withheld;  General  Fireproof- 
ing  Co.  v.  T.  Wallace  &  Son,  175  Fed.  662,  664,  99  C.  C.  A.  204,  hold- 
ing architect  need  not  condemn  defective  work  as  same  progressed; 
Memphis  Trust  Co.  v.  Brown-Ketchum  Iron  Wks.,  166  Fed.  403,  404, 
405,  93  C.  C.  A.  162,  holding  where  architect  is  appointed  arbiter  of 
all  disputes,  his  findings  are  conclusive;  Cook  v.  Foley,  152  Fed.  51,  81 
C.  C.  A.  237,  holding  estimate  of  engineers  is  same  in  legal  effect  as 
award  of  arbitrators;  Bush  v.  Jones,  144  Fed.  945,  6  L.  R.  A.  (N.  S.) 
774,  75  C.  C.  A.  582,  under  building  contract  providing  for  payments 
only  on  architect's  certificates,  contractor  not  entitled  to  final  payment 
without  certificate  though  building  completed  where  certificate  not  fraudu- 
lently withheld;   The  Nimrod,  141  Fed.  216,  where  contract  to  make 
boiler  to  be  satisfactory  to  engineer,  fact  that  boiler  received  and  in- 
stalled by  him  does  not  exclude  warranty  of  fitness  as  to  latent  defects; 
American  Bonding  etc.  Co.  v.  Gibson  County,  127  Fed.  673,  62  C.  C.  A. 
397,  holding  building  owner  cannot  recover  per  diem  damages  for  non- 
completion  on  time,  where  damages  not  estimated  and  certified  by  archi- 
tect as  agreed;  Mobile  v.  Shea,  127  Fed.  529,  62  C.  C.  A.  319,  holding 
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city  liable  in  sewer  contract  where  engineer  approved  work  though  plans 
departed  from,  where  engineer's  decision  to  be  final;  Parlin  etc.  Co.  v. 
Greenville,  127  Fed.  61,  61  C.  C.  A.  591,  holding  committee  designated 
to  accept  garbage  furnace  built  for  city  to  be  paid  for  on  acceptance 
cannot   unreasonably  refuse  and  free  city;  United  States  v.  Venable 
Const.   Co.,  124  Fed.  273,  holding  where  final  settlements  of  contract 
for  stone  were  to  be  based  on  final  estimates  of  engineer,  tatter's  esti- 
mate  conclusive  on  parties;  North  American  R.  Const.   Co.  v.  R.  E. 
fccMath  Surveying  Co.,  116  Fed.  174,  54  C.  C.  A.  27,  holding  contractor 
cannot  recover  for  work  where  engineer  made  arbiter  by  parties  does  not 
certify  same,  except  where  action  fraudulent;  United  States  v.  Walsh, 
U5  Fed.  702,  52  C.  C.  A.  419,  holding  acceptance  of  dock  by  officers 
designated  to  inspect  same  did  not  preclude  government  from  holding 
contractors  for  modification  of  plans;   Abercrombie  v.  Vandiver,  126 
^la.   532,  28  South.  497,  holding  in  contract  for  construction,  where  in 
disputes  between  engineers  and  contractors  assistant  engineer's  decision 
final,   such  decision  not  final  as  to  amount  due  on  contract;  Chapman  & 
Dewey    Land  Co.  v.  Wilson,  91  Ark.  42,  120  S,  W.  395,  where  officials 
wer©   appointed  to  superintend  construction  of  drainage  ditch;  Ark.-Mo. 
Zi*c    Co.  v.  Patterson,  79  Ark.  513,  96  S.  W.  172,  holding  where  third 
Person    -was  named  as  judge  of  mining  machinery;  Rialto  Construction 
Co;   v.    Beed,  17  Cal.  App.  33,  118  Pac.  474,  where  third  party  was  ap- 
pointed, as  arbiter  of  railroad  construction;  Connell  v.  Higgins,  170  Cal. 
.    »    150  Pac.  773,  where  contract  made  certificate  of  architect  and  en- 
p    ee^    conclusive;  Empson  Packing  Co.  v.  Clawson,  43  Colo.  193,  95 
ac«    547,  holding  where  contract  for  furnishing  of  peas  provided  that 
P^^Htendent  0f  canning  factory  be  judge  of  fitness,  his  judgment  con- 
th^BiVe  ;  C^fo1*  Co-  v-  O'Neill,  89  Conn.  174,  93  Atl.  134,  holding  fact 
„  ^^chitect's  certificate  was  erroneous  is  not  ground  of  fraud ;  Mer- 
^ofc   **^   Trust  Co.  v.  Hensey,  27  App.  D.  C.  215,  holding  where  certificate 
j^^    ^H^de  conclusive  owner  may  attack  same;  Fontano  v.  Robbins,  18 
e*wV~   *X  C.  416,  holding  award  of  arbitrators  not  prerequisite  to  suit  by 
Xd^^tor;  Nelson  Bennett  Co.  v.  Twin  Falls  Land  &  Water  Co.,  14 
%v       >   25,  93  Pac.  795,  holding  court  will  set  aside  unjust  and  unreason- 
w\^  Estimates  grounded  on  bias;  Edwards  v.  Hartshorn,  72  Kan.  24, 
^  V^c.  522,  applying  rule  to  contract  between  principal  contractor  and 
uY>contractor;  Shea  v.  Sewerage  etc.  Board,  124  La.  329,  150  South. 
-j76,  holding  estimate  of  trench  cut  based  on  actual  measurements  pre- 
vails over  one  based  on  suppositions;  National  Contracting  Co.  v.  Com- 
monwealth, 183  Mass.  95,  66  N.  E.   642,  holding  demurrable  petition 
against  commonwealth  for  breach  of  sewer  contract  calling  for  weekly 
payments  based  on  estimate  of  engineer,  failing  to  allege  compliance 
with  plans ;  Lamson  v.  Marshall,  133  Mich.  266,  95  N.  W.  83,  upholding 
engineer's  estimate  of  rock  excavation ;  Standard  Const.  Co.  v.  Brantley 
Granite  Co.,  90  Miss.  26,  43  South.  301,  holding  architect's  unjust  re- 
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fusal  of  certificate  may  be  ground  for  fraud;  Dare  County  v.  Smith 
Const.  Co.,  152  N.  C.  27,  28,  67  S.  E.  39,  where  committee  was  appointed 
to  inspect  construction  of  county  courthouse;  Burgin  v.  Smith,  151  N.  C. 
574,  66  S.  E.  613,  where  county  appointed  superintendent  of  courthouse 
construction;  Brooke  v.  Laurens  Milling  Co.,  78  S.  C.  203,  125  Am.  St. 
Rep.  780,  58  S.  E.  806,  holding  grading  of  corn  in  public  elevator  was 
binding  on  buyer;  Fairmont  Plumbing  Co.  v.  Carr,  54  W.  Va.  276,  279, 
46  S.  E.  460,  461,  applying  rule  where  plumbing  contract  provided  for 
payment  when  work  completed  to  satisfaction  of  owner  and  architect; 
United  States  v.  Gleason,  175  U.  S.  602,  44  L.  Ed.  289,  20  Sup.  Ct.  234, 
applying  rule  to  extension  of  time  by  engineer;  Ogden  v.  United  States, 
60  Fed.  727,  9  C.  C.  A.  251,  applying  rule  to  quality  and  quantity  of 
materials;  Pauly  etc.  Mfg.  Co.  v.  Hemphill  Co.,  62  Fed.  704,  10  C.  C.  A. 
595,  applying  rule  where  inspector  was  to  notify  contractor  of  deficiency 
and  omitted  to  do  so;  Mundy  v.  Louisville  etc.  R.  Co.,  67  Fed.  637,  14 
C.  C.  A.  583,  enforcing  contract  in  absence  of  fraud;  Elliott  v.  Mis- 
souri etc.  Ry.  Co.,  74  Fed.  709,  712,  121  C.  C.  A.  3,  mistake  pf  inspec- 
tor must  be  so  gross  as  to  imply  bad  faith;  Crane  Elevator  Co.  v.  Clark, 
80  Fed.  708,  26  C.  C.  A.  100,  where  architect  arbitrarily  refuses  certifi- 
cate, contractor  may  sue  without  it;  Newman  v.  United  States,  81  Fed. 
126,  disallowing  recovery  over  what  engineer  estimated;  Michigan  etc. 
Supply  Co.  v.  Harris,  81  Fed.  931,  27  C.  C.  A.  6,  applying  rule  where 
validity  of  bonds  to  be  purchased  was  submitted  to  counsel;  Logansport 
Gas  Co.  v.  Peru,  89  Fed.  187,  construing  contract  of  city  with  gas  com- 
pany; Covington  v.  Limerick,  19  Ky.  Law  Rep.  330,  40  S.  W.  257,  apply- 
ing rule  to  building  reservoir;  Williams  v.  Chicago  etc.  Ry.  Co.,  112 
Mo.  498,  34  Am.  St  Rep.  427,  20  S.  W.  640,  considering  matters  of 
pleading  and  proof  in  such  contract;  East  Tennessee  etc.  Ry.  Co.  v. 
Central  Lumber  etc.  Co.,  95  Tenn.  544,  545,  32  S.  W.  636,  applying  rule 
to  determination  of  amounts  for  alterations. 

Distinguished  in  Mercantile  Trust  Co.  v.  Hensey,  205  U.  S.  309,  10 
Ann,  Gas.  572,  51  L.  Ed.  815,  27  Sup.  Ct.  535,  holding  architect's  certi- 
ficate not  conclusive  where  contract  does  not  provide  for  such  arrange- 
ment; J.  J.  Moore  v.  Cornwall,  144  Fed.  30,  75  C.  C.  A.  180,  where 
charter-party  provided  for  captain  to  furnish  certificate  from  surveyor 
that  vessel  was  in  proper  condition,  in  default  of  which  charterer  could 
cancel  charter,  refusal  of  surveyor,  without  examination,  to  give  certi- 
ficate did  not  justify  cancellation;  Central  Trust  Co.  v.  Louisville  etc. 
Ry.  Co.,  70  Fed.  284,  holding,  under  terms  of  contract  herein,  estimate 
of  engineer  is  not  conclusive. 

Architects1  certificates  and  engineers'  estimates.    Note,  56  Am.  St 
Rep.  315. 

Conclusiveness  of  decision  of  architect  or  engineer  under  working 
contract.    Note,  10  Ann.  Gas.  576. 
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Effect  of  decision  of  architect,  engineer  or  umpire  in  case  of  fraud 
or  mistake.    Note,  ILKA.  (N.  S.)  1061. 

U*  T7.  &  196-223,  34  L.  Ed.  876,  11  Sap.  Ct  258,  COBUBN  ▼.  CEDAR 
VALLEY  LAND  GO. 

Appellate  court  will  not  review  dismissal  on  petition  showing  com- 
promise, no  objection  having  been  made  below. 

Approved  in  Smith  v.  King  of  Arizona  Min.  etc.  Co.,  9  Ariz.  232, 
80  Pac.  359,  holding  plaintiff's  taking  nonsuit  does  not  affect  defendant's 
right  to  judgment  on  cross-complaint;  Perego  v.  Dodge,  163  U.  S.  164, 
41  L.  Ed.  116,  16  Sup.  Ct.  973,  answer  being  treated  as  cross-pleading, 
objection  to  affirmative  relief  not  considered  on  appeal;  Book  v.  Justice 
Min.  Co.,  58  Fed.  831,  objection  to  absence  of  cross-bill  cannot  be  raised 
when  issues  are  determined  upon  evidence. 

Distinguished  in  Atlanta  etc.  Ry.  Co.  v.  Southern  Ry.  Co.,  153  Fed. 
125, 11  Ann.  Cas.  766,  82  C.  C.  A.  256,  holding  construction  of  another 
spur-track  pending  litigation  between  railroads  concerning  rights  over 
first  will  not  constitute  abandonment  of  rights. 

Duty  and  liability  of  promoters  to  corporation  and  its  members. 
Note,  18  L.  R.  A.  (N.  S.)  1133. 

Miscellaneous.  Cited  in  Union  Trust  Co.  v.  Reed,  213  Mass.  202,  99 
N.  £.  1095,  holding  defendant  can  only  demand  substantial  relief  by 
cross-bill. 

138  U.  8.  223-225,  34  L.  Ed.  966,  11  Sup.  Ct.  300,  MILLER  T.  OLABK. 

Appeal  from  judgment  sustaining  will  will  be  dismissed  where  con- 
testant's interest  is  leas  than  Ave  thousand  dollars. 

Approved  in  Stearns  v.  Todd,  204  U.  S.  669,  51  L.  Ed.  672,  27  Sup. 
Ct.788,  following  rule;  Cowell  v.  City  Water  Supply  Co.,  121  Fed.  56, 
57,  57  C.  C.  A.  393,  holding  amount  in  dispute  in  suit  by  alleged  owner 
of  one  three-hundred  and  twenty-fifth  of  waterworks  property,  to  cancel 
four  hundred  and  seventy-five  thousand  dollars  mortgages,  is  one  three 
hundred  and  twenty-fifth  of  value  of  property;  Clark  v.  Bever,  139  U.  S. 
104,  35  L.  Ed.  92, 11  Sup.  Ct.  471,  amount  for  which  judgment  is  sought, 
not  what  defendant  estate  will  yield  determines  jurisdiction;  Chapman 
v.  Handley,  151  U.  S.  446,  38  L.  Ed.  228,  14  Sup.  Ct.  387,  shares  of  dis- 
tributees not  joined  to  give  jurisdiction;  Miller  v.  Clark,  47  Fed.  851, 
and  Miller  v.  Clark,  52  Fed.  901,  both  involving  same  case. 

188  U.  a  226-251,  34  L.  Ed.  941,  11  Sup.  Ct.  337,  ST.  LOUIS  V.  RT7TZ. 
Circuit  Court's  refusal  to  find  certain  facts  Is  not  reviewable. 
Approved  in  Chautauqua  Institution  v.  Zimmerman,  233  Fed.  375,  re- 
fusing to  review  findings  made  by  court ;  Lillie  v.  Dennert,  232  Fed.  106, 
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holding  trial  of  motion  to  enter  satisfaction  of  judgment  must  be  before 
jury;  United  States  v.  Title  Guaranty  &  Surety  Co.,  218  Fed.  68,  134 
C.  C.  A.  19,  holding  where  suit  on  public  contractor's  bond  was  not 
instituted  within  year,  recovery  was-  barred;  Joline  v.  Metropolitan 
Securities  Co.,  164  Fed.  651,  holding  where  case  tried  without  jury,  de- 
feated party  can  demand  findings  of  fact;  Swensen  v.  Cunningham,  157 
Fed.  754,  85  C.  C.  A.  146,  holding  where  case  tried  to  court,  overruling  of 
motion  to  find  for  plaintiff  will  not  be  reviewed;  W.  M.  Ritter  Lumber 
Co.  v.  Lestershire  Lumber  etc.  Co.,  153  Fed.  576,  82  C.  C.  A.  529,  holding 
findings  of  reference  cannot  be  reviewed  where  testimony  not  taken  to 
appellate  court;  Kingan  &  Co.  v.  Beall,  42  App.  D.  C.  488,  refusing  to 
disturb  finding  of  court ;  Runkle  v.  Burnham,  153  U.  S.  225,  38  L.  Ed. 
697,  14  Sup.  Ct.  841,  findings  are  conclusive  if  any  evidence  to  support 
them ;  Ahlhauser  v.  Butler,  63  Fed.  793,  11  C.  C.  A.  434,  question  of  neg- 
ligence of  attorney  is  not  reviewable;  Dooley  v.  Pease,  88  Fed.  448,  31 
C.  C.  A.  582,  whether  special  finding  is  in  accord  with  evidence  is  not 
reviewable. 

Mixed  questions  of  law  and  fact,  submitted  to  court  without. jury,  are 
not  reviewable. 

Approved  in  American  Bridge  Co.  v.  Camden  etc.  R.  Co.,  135  Fed.  331, 
68  C.  C.  A.  131,  Paul  v.  Delaware  etc.  R.  Co.,  130  Fed.  956,  and  San 
Fernando  Copper  Min.  &  R.  Co.  v.  Humphrey,  130  Fed.  300,  64  C.  C.  A. 
544,  all  following  rule;  Dooley  v.  Pease,  i80  U.  S.  132,  45  L.  Ed.  460, 
21  Sup.  Ct.  331,  holding  findings  of  court  as  to  alleged  sale  of  goods  was 
accompanied  by  change  of  possession  not  reviewable;  Kunkel  v.  Brown, 
99  Fed.  596,  39  C.  C.  A.  665,  holding  finding  of  Circuit  Court  that  alle- 
gation by  plaintiff  as  to  ownership  of  stock  was  result  of  bona  fide  mis- 
take not  reviewable  in  appellate  court. 

Biparian  rights  are  governed  by  local  law;  in  Illinois  title  extends 
to  middle  of  river. 

Approved  in  Archer  v.  Greenville  Sand  etc.  Co.,  233  U.  S.  69,  58 
L.  Ed.  853,  34  Sup.  Ct.  567,  holding  riparian  owner  on  Mississippi  River 
can  prevent  dredging  of  sand  and  gravel  in  front  of  her  property; 
Philadelphia  Co.  v.  Stimson,  223  U.  S.  624,  626,  632,  56  L.  Ed.  578,  579, 
582,  32  Sup.  Ct.  340,  holding  United  States  not  liable  in  damages  for  par- 
tial submersion  of  island  caused  by  construction  of  dam  in  aid  of  naviga- 
tion ;  Mobile  Transportation  Co.  v.  Mobile,  187  U.  S.  485,  47  L.  Ed.  271, 
23  Sup.  Ct.  173,  holding  State  of  Alabama  on  admission  owned  soil  be- 
low high-water  mark  on  navigable  rivers,  and  conveyed  same  to  city  by 
act  of  1867;  Whiteside  v.  Norton,  205  Fed.  11,  45  L.  R.  A.  (N.  S.)  112, 
123  C.  C.  A.  313,  holding  dredging  of  new  channel  in  St.  Louis  River 
did  not  change  boundary  of  Minnesota  and  Wisconsin;  Hobart  v.  Hall, 
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174  Fed.  474,  holding  riparian  owner  entitled  to  island  formed  between 

shore  line  and  thread  of  stream ;  Southern  Pac.  Co.  v.  Western  Pae.  Ry . 

Co.,  144  Fed.  179,  determining  title  to  Oakland  waterfront  tide-lands; 

Sullivan  Timber  Co.  v.  Mobile,  110  Fed.  190,  holding  Federal  court  of 

equity  has  jurisdiction  of  riparian  owner's  suit  against  city  to  protect 

right   to  maintain  wharves  over  navigable  water;  Lattig  v.  Scott,  17 

Idaho,  518,  107  Pac.  52,  holding  rule  has  been  adopted  in  Idaho;  Frank 

*  Goddin,  193  Mo.  394,  91  S.  W.  1058,  riparian  owner  in  Missouri  owns 

°aly  to  low-water  mark ;  Hardin  v.  Jordan,  140  U.  S.  383,  35  L.  Ed.  434, 

11  Sup.  Ct.  812  (see  dissenting  opinion  in  140  U.  S.  402,  35  L.  Ed.  440, 

H  Sup.  Ct.  838),  grantee  takes  to  middle  of  non-navigable  lake  in  Illi- 

n°is ;   Shively  v.  Bowlby,  152  U.  S.  45,  38  L.  Ed.  348,  14  Sup.  Ct.  564, 

S^nt  by  Congress  while  Oregon  was  a  territory  only  goes  to  high-water 

">ark  of  river;  Grand  Rapids  etc.  R.  R.  Co.  v.  Butler,  159  U.  S.  93,  40 

«L  87,  15  Sup.  Ct.  993,  rule  is  same  as  cited  case  in  Michigan;  St. 

t^°Uy  Falls  Water-Power  Co-  v-  st-  Paul  Water  Commrs.,  168  U.  S. 
^  42  L.  Ed.  503,  18  Sup.  Ct.  163,  following  State  decision  as  to  ripa- 
^  rights  against  State ;  Webb  v.  Demopolis,  95  Ala.  128,  21  L.  E.  A. 
'» 13  South.  293,  in  Alabama  right  extends  to  low-water  mark ;  Cooley 
*•  Golden,  117  Mo.  51,  21  L.  E.  A.  307,  23  S.  W.  106  (see  dissenting  opin- 
V*  in  117  Mo.  54,  57,  59,  21  L.  E.  A.  308,  309,  23  S.  W.  107,  108),  affirm- 
ln8  52  Mo.  App.  235,  grantee  of  United  States  in  Missouri  takes  only  to 
Water's  edge ;  Poynter  v.  Chipman,  8  Utah,  448,  450,  32  Pac.  692,  owner 
on  iake  shore  in  Utah  may  follow  recession  of  water  to  its  edge;  dis- 
senting opinion  in  Kean  v.  Calumet  Canal  Co.,  190  U.  S.  481,  483,  47 
L.  Ed.  146,  23  Sup.  Ct.  660,  661,  majority  holding  title  to  land  in  govern- 
ment patents  to  States  under  Swamp-land  Act  cannot  be  affected  by 
resurvey  of  land  covered  by  water  at  original  survey. 

Distinguished  in  Brace  &  Hergert  Mill  Co.  v.  State,  49  Wash.  332,  95 
Pac.  281,  holding  shore  lands  of  navigable  lake  belong  to  sovereign. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to,  Federal  courts. 
Note,  40  L.  E.  A.  (N.  S.)  417. 

Conflict  of  laws  as  to  contracts  relating  to  realty.  Note,  L.  E.  A. 
1916A,  1013. 

Boundaries  change  with  gradual  change  In  course  of  stream;  aliter 
where  change  Is  sudden. 

Approved  in  Nix  v.  Pfeifer,  73  Ark.  203,  83  S.  W.  952,  and  McBride 
v.  Steinweden,  72  Kan.  513,  83  Pac.  824,  both  reaffirming  rule;  Stockley 
v.  Cissna,  119  Fed.  822,  832,  833,  834,  56  C.  C.  A.  324,  holding  new 
channel  of  Mississippi  cut  in  1876  across  Devil's  Elbow  Bend,  creating 
Island  No.  36,  did  not  change  existing  boundary  lines;  Widdicombe  v. 
Bosemiller,  118  Fed.  297,  holding  plaintiff  patenting  Island  No.  42,  held 
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by  United  States  before  submergence,  took  such  island  and  its  literal 
accretion  after  subsidence  of  water;  Wood  v.  McAlpine,  85  Kan.  665, 
667,  118  Pac.  1063,  1064,  holding  land  reappearing  after  avulsion  ad- 
heres to  riparian  owner;  Hughes  v.  Birney,  107  La.  670,  32  South.  33, 
holding  where  water  gradually  recedes  from  submerged  land,  leaving 
land  subject  to  identification,  original  proprietorship  returns;  Frank  v. 
Goddin,  193  Mo.  398,  91  S.  W.  1059,  where,  after  island  formed  in 
navigable  stream,  it  was  surveyed  and  patented  to  defendant  as  island, 
though  described  by  metes  and  bounds,  defendant  acquired  title  to 
whole  island  and  also  to  accretions;  McBaine  v.  Johnson,  155  Mo.  200, 
55  S.  W.  1033,  holding  island  on  north  side  of  Missouri  channel,  formed 
by  gradual  recession  of  river  toward  south,  belongs  to  northern  owner 
though  patented  to  southern  owner;  State  v.  Keane,  84  Mo.  A  pp.  132, 
holding  gradual  change  of  stream's  course  leaves  boundary  at  center, 
but  sudden  change  leaves  boundary  where  originally  situated;  Van 
Dusen  Inv.  Co.  v.  Western  Fishing  Co.,  63  Or.  19,  126  Pac.  604,  holding 
owner  of  island  entitled  to  accretions  at  head  and  foot  of  same ;  Stockey 
v.  Cissna,  119  Tenn.  176,  104  S.  W.  803,  and  State  v.  Muncie  Pulp  Co., 
119  Tenn.  82,  131,  104  S.  W.  446,  459,  holding  avulsion  of  Mississippi 
River  of  1876  did  not  change  boundary  of  Tennessee;  Wallace  v.  Driver, 
61  Ark.  432,  436,  31  L.  R.  A.  318,  319,  33  S.  W.  642,  643,  applying  rule; 
Newell  v.  Leathers,  50  La.  Ann.  168,  69  Am.  St.  Rep.  401,  23  South. 
247,  considering  frontage  due  each  owner;  Rees  v.  McDaniel,  115  Mo. 
152,  21  S.  W.  915,  applying  rule  to  case  of  avulsion. 

Distinguished  in  Nugent  v.  Mallory,  145  Ky.  832,  141  S.  W.  853,  hold- 
ing owner  of  island  cannot  lay  claim  to  accretions  extending  upstream. 

Effect  of  sudden  submergence  upon  title  to  land.    Note,  38  L.  R.  A. 
849. 

Effect  of  bounding  grant  on  river  or  tida  water.    Note,  42  L.  R.  A. 
507. 

Land  forming  In  river-bed  belongs  to  owner  of  fee  in  bed. 
Approved  in  Fowler  v.  Wood,  73  Kan.  523,  528,  117  Am.  St.  Rep.  534, 
6  L.  R.  A.  (N.  S.)  162,  85  Pac.  767,  769,  and  Wilson  v.  Watson,  144  Ky. 
356,  Ann.  Cas.  1913A,  774,  34  L.  R.  A.  (N.  S.)  231, 138  S.  W.  285,  hold- 
ing owner  of  island  in  river  entitled  to  all  accretions. 

Accretion  and  alluvion.    Note,  35  Am.  St.  Rep.  308,  310,  312,  313. 

Effect  of  title  of  riparian  owner  of  change  in  course  of  navigable 
stream.    Note,  13  Ann   Gas.  51. 

Right   to   follow   accretions   across   division   line   previously   sub- 
merged.   Note,  51  L.  R.  A.  426. 

Accretion  of  shore  lands.    Note,  58  L.  R.  A.  206. 
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Ownership    of   riparian    owner   to    thread    of    stream.    Note,    23 
£.  R.  0.  189. 

Role  for  apportionment  of  accretions  between  riparian  proprietors. 
Note,  Ann.  Gas.  1914A,  483. 

Title  to  land  nnder  water.    Note,  42  L.  R.  A.  168. 

Riparian  rights  Include  rights  of  access  and  wharfing  out. 
Approved  in  Jones  v.  Seaboard  etc.  Ry.  Co.,  67  S.  C.  194,  45  S.  E.  192, 
where  railroad  obstructed  flow  of  freshet  waters  in  navigable  stream  by 
negligently  constructing  bridge  piers,  riparian  owner  injured  thereby 
could  recover  therefor;  Rumsey  v.  New  York  etc.  R.  R.  Co.,  133  N.  Y. 
88,  28  Am.  St.  Rep.  606,  15  L.  R.  A.  621,  30  N.  E.  656,  owner  may  re- 
cover damages  of  railroad  depriving  him  of  access  to  water. 

Riparian  rights — Mill  owner  on  navigable  stream.    Note,  27  Am. 
St  Rep.  60. 

Middle   of   Mississippi   «**"«*!  la  boundary   between  Missouri   and 

Approved  in  Moore  v.  McGuire,  142  Fed.  790,  under  act  admitting 
Mississippi  western  boundary  was  middle  of  main  channel  of  Mississippi 
River;.  Keokuk  etc.  Bridge  Co.  v.  People,  145  111.  603,  34  N.  E.  483, 
middle  of  the  current  or  channel  of  commerce  is  boundary. 

Doctrine  of  riparian  ownership  of  bed   of  river  as  extended   to 
islands.    Note,  Ann.  Gas.  191SA,  783. 

Separation  of  riparian  rights  from  upland.    Note,  40  L.  R.  A.  394. 
1S8  TJ.  8.  252-261,  34  L.  Ed.  923,  11  Sup.  Ot.  334,  WATERMAN  v.  MAC- 


Patent  monopoly  cannot  be  divided  except  as  provided  by  statute. 
Cited  in  Hartman  v.  John  D.  Park  &  Sons  Co.,  145  Fed.  372,  arguendo. 

Patent  for  invention  as  a  monopoly.    Note,  20  E.  R.  0.  8. 

Assignee  of  exclusive  right  sues  alone;  assignee  of  undivided  share, 
jointly  with  assignor;  patentee  sues  for  licensee. 

Approved  in  Wayman  v.  Louis  Lipp  Co.,  222  Fed.  681,  holding  fact 
that  holder  of  legal  title  to  patent  is  being  sued  by  United  States  for 
unlawful  combination  is  no  bar  to  suit  for  infringement;  Central  Brass 
etc.  Co.  v.  Stufoer,  220  Fed.  911,  holding  executory  personal  contract 
not  made  assignable  by  use  of  words  ' 'heirs' '  and  "assigns";  Search- 
light Gas  Co.  v.  Prest-O-Lite  Co.,  215  Fed.  697,  131  C.  C.  A.  626,  hold- 
ing licensee  of  patent,  adopting  trademark,  does  not  lose  right  to  same 
on  expiration  of  patent;  Moneyweight  Scale  Co.  v.  Toledo  Computing 
Scale  Co.,  199  Fed.  906,  118  C.  C.  A.  235,  holding  defendant  in  infringe- 
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ment  case  cannot  reopen  same  after  affirmance  by  appellate  conrt,  to 
show  want  of  title  in  plaintiff;  North  Carolina  Land  etc.  Co.  v.  Boyer, 
191  Fed.  556,  39  L.  R.  A.  (N.  S.)  627,  112  C.  C.  A.  162,  holding  where 
chattel  mortgagee  sues  to  foreclose  right  of  redemption,  his  title  relates 
back  to  time  of  breach;  Wooster  v.  Crane  &  Co.,  147  Fed.  516,  77 
C.  C.  A.  211,  owner  of  equitable  title  to  copyright  may  sue  in  equity 
for  infringement  where  holder  of  legal  title  is  one  of  infringers ;  Comp- 
tograph  Co.  v.  Universal  Accountant  Mach.  Co.,  152  Fed.  545,  owner  of 
patent  suing  for  its  infringement  need  not  join  sole  licensee  as  com- 
plainant; Excelsior  Wooden-Pipe  Co.  v.  Allen,  104  Fed.  555,  44  C.  C.  A. 
30,  holding  patentee  not  relieved  from  joinder  in  suit  against  infringers 
on  ground  of  grant  of  exclusive  license  or  even  second  grant,  since 
patentee  necessary  party;  American  Circular  Loom  Co.  v.  Wilson,  198 
Mass.  205,  126  Am.  St.  Rep.  409,  84  N.  E.  137,  holding  letters  patent 
issued  to  employee  belong  to  him  and  not  employer;  Pope  Mfg.  Co.  v. 
Clark,  46  Fed.  792,  patentee,  not  licensee,  should  sue  for  infringement 
and  injunction;  Brush  etc.  Elec.  Light  Co.  v.  Thomson-Houston  Elec. 
Co.,  48  Fed.  226,  licensee  may  prima  facie  join  licensor  as  party  plain- 
tiff against  its  will;  Brush  Elec.  Co.  v.  California  Elec.  Light  Co.,  52 
Fed.  960,  961,  3  C.  C.  A.  368  (affirming  49  Fed.  74),  grant  of  exclusive 
license  carries  implied  authority  to  sue  in  owner's  name;  Russell  v. 
Kern,  58  Fed.  383,  assignee  may  sue  for  infringement;  Van  Orden  v. 
Mayor  etc.  of  Nashville,  67  Fed.  333,  part  owner  cannot  sue  alone  for 
infringement;  Moore  Mfg.  etc.  Co.  v.  Cronk  Hanger  Co.,  69  Fed.  999, 
holding  patentee  must  be  joined  as  complainant  in  the  agreement  herein ; 
Newton  v.  Buck,  72  Fed.  779,  under  grant  to  make,  use  and  sell,  assignee 
may  sue  in  his  name;  Chauche'  v.  Part,  75  Fed.  287,  21  C.  C.  A.  329, 
disallowing  suit  by  licensee;  Wallach  v.  Wigmore,  87  Fed.  469,  exclu- 
sive licensee  is  necessary  party  in  suit  for  infringement  of  trade  name. 
Distinguished  in  Fitch  v.  Young,  230  Fed.  745,  holding  copyright  issued 
for  play  does  not  bar  novelization  of  same. 

Grantee  of  exclusive  right  to  manufacture  and  Mil  la  mere  licensee. 
Approved  in  Shepherd  v.  Deitsch,  138  Fed.  84,  following  rule;  Slip 
Scarf  Co.  v.  Blanchard,  205  Fed.  925,  holding  evidence  did  not  show 
that  plaintiff  was  exclusive  licensee;  Rowland  v.  Biesecker,  181  Fed. 
131,  holding  one  holding  option  to  renew  license  may  do  so  orally;  De 
Forest  v.  Collins  Wireless  Telephone  Co.,  174  Fed.  823,  holding  one 
holding  right  to  patent  in  United  States  and  its  foreign  possessions  was 
mere  licensee ;  Bowers  v.  Atlantic,  Gulf  &  Pacific  Co.,  162  Fed.  898,  900, 
holding  grantee  of  exclusive  right  for  certain  territory  cannot  maintain 
suit  for  infringement;  Paulus  v.  M.  M.  Buck  Mfg.  Co.,  129  Fed.  596, 
64  C.  C.  A.  162,  grant  of  exclusive  right  to  make,  use  and  vend  pat- 
ented invention  throughout  United  States  for  full  term  of  patent,  being 
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ass*gnriieiit,  is  void  as  against  subsequent  bona  fide  purchasers,  where 
n°t    recorded;  Webb  v.  Goldsmith,  127  Fed.  672,  holding  assignee  of 
claim  for  infringement  cannot  recover  under  Rev.  Stats.,  §  4919,  in  suit 
*j*  own  name,  "assignee"  there  used  meaning  assignee  of  patent  rights; 
Milwaukee  Carving  Co.  v.  Brunswick-Balke-Collender  Co.,  126  Fed.  182, 
•*■  C.   C.  A.  175,  holding  instrument  granting  exclusive  right  to  make, 
llSe   and  sell  machine,  patent  applied  for,  patentees  agreeing  to  assign 
^y  other  similar  machine,  passes  no  title;  Excelsior  Wooden  Pipe  Co. 
v-  City  of  Seattle,  117  Fed.  144,  146,  55  C.  C.  A.  156,  holding  grant  of 
^elusive  right  to  make  and  sell  patented  article  in  certain  territory, 
y.  ate    of  Washington,  constitutes  mere  license;  Atwood  Lock  Co.  v. 
j.  al«*    etc.  Mfg.  Co.,  115  Fed.  333,  holding  transfer  of  "exclusive  right, 
^1  e**s©  and  privilege  to  manufacture  and  sell"  article  for  use  in  all 
i?>  ^^s  constitutes  mere  license;  Bowers  Hydraulic  etc.  Co.  v.  Vare,  112 
^Sj^jf*     €54,  holding  exclusive  right  to  use,  make  and  sell  patent  article 
^^w*****  limited  territory,  subject  to  certain  reservation,  not  assignment 
^^^^^"tting  suit  in  assignee 's  name ;  New  York  etc.  Filtration  Co.  v.  Sul- 
^|^^r^*»     111  Fed.  181,  holding  where  owner  of  patent  grants  exclusive 
x     ^^Vise  to  sell,  not  to  use  article  within  certain  territory,  suit  against 
^Jtfvngers  must  be  brought  in  assignee 's  name ;  McFadden  v.  Alexander, 
\f>4  Iowa,  719,  135  N.  W.  397,  allowing  rescission  of  contract  where 
grantor,  contracting  to  convey  interest  in  patent,  was  only  licensee; 
Macon  Knitting  Co.  v.  Leicester  Mills  Co.,  65  N.  J.  Eq.  148,  55  Atl.  409, 
one  accepting  from  patentee  license  to  use  certain  number  of  machines 
for  manufacture  of  specified  article  and  for  no  other  purpose,  is  not 
assignee,  as  respects  right  to  withhold  payment  of  license  fee  on  ground 
that  machine  is  infringing  device;  Wildes  v.  Nelson,  164  N.  C.  594,  70 
S.  E.  942,  holding  manufacturer  holding  right  to  sell  and  manufacture 
patent  was  licensee ;  Cohn  v.  Lunn,  133  Tenn.  550,  182  S.  W.  584,  hold- 
ing negotiable  note  may  be  given  in  exchange  for  exclusive  patent  rights ; 
Pope  Mfg.  Co.  v.  Gormully  Mfg.  Co.,  144  U.  S.  251,  86  L.  Ed.  426,  12 
Sap.  Ct.  642,  conveyance  of  all  right  to  patent  for  velocipedes,  so  far 
as  relating  to  seat,  is  a  license ;  Rice  v.  Boss,  46  Fed.  195,  conveyance  of 
right  "to  use,  make,  and  sell  rights  to  use/'  is  a  mere  license;  Brush 
Elec.  Co.  v.  California  Elec.  Light  Co.,  52  Fed.  959,  3  C.  C.  A.  368,  exclu- 
sive right  to  use  and  sell  within  States  named  is  a  license ;  Union  Switch 
&  Signal  Co.  v.  Johnson  Railroad  Signal  Co.,  61  Fed.  943,  10  C.  C.  A. 
176  (affirming  59  Fed.  23) ;  grant  of  exclusive  right  to  make,  use  and 
sell  is  not  authorized  by  power  of  agent  herein;  Owatonna  Mfg.  Co.  v. 
F.  B.  Fargo  &  Co.,  94  Fed.  520,  under  similar  grant,  owner  is  necessary 
party,  but  may  be  brought  in  by  amendment ;  Fort  Wayne  etc.  R.  R.  Co. 
v.  Haberkorn,  15  Ind.  App.  481,  44  N.  E.  323,  grant  to  use  on  certain 
number  of  machines  is  license  merely;  Eclipse  Wind  Engine  Co.  v.  Zim- 
merman Mfg.  Co.,  16  Ind.  App.  499,  44  N.  E.  1116,  sale  of  nonexclusive 
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right  is  not  "sale  of  patent  right"  within  section  8130,  Rev.  Stats. 
Ind.  1894;  Empire  Paving  etc.  Co.  v.  Prather,  58  Mo.  App.  490,  grant 
of  exclusive  right  to  use  process  within  city  is  an  assignment. 

Distinguished  in  D.  M.  Sechler  Carriage  Co.  v.  Deere  &  Mansur  Co., 
113  Fed.  287,  51  C.  C.  A.  242,  holding  transfer  of  exclusive  right  to 
manufacture,  use  and  sell  patent  during  full  term  of  same  constitutes 
assignment  enabling  assignee  to  sue  in  own  name;  National  Hollow 
Brake  Beam  Co.  v.  Bakewell,  224  Mo.  225,  123  S.  W.  566,  holding  ex- 
clusive licensee  may  sue  for  infringement. 

Rights  of  licensee  as  to  royalties  where  patent  is  invalid.    Note, 
20  £.  R.  0.  770. 

Chattel  mortgage  la  conveyance  of  personalty  to  secure  debt  upon  condi- 
tion of  avoidance  by  payment. 

Approved  in  Moncrieff  v.  Hare,  38  Colo.  229,  7  L.  R.  A.  (N.  S.)  1001, 
87  Pac.  1084,  holding  court  may  appoint  receiver  of  rents  and  profits 
on  foreclosure  of  mortgage;  Stearns-Roger  Mfg.  Co.  v.  Aztec  Gold  Min. 
&  Mill.  Co.,  14  N.  M.  331,  93  Pac.  713,  discussing  right  of  mechanics  to 
lien  on  mortgaged  premises ;  Topliff  v.  Topliff,  145  U.  S.  172,  36  L.  Ed. 
665,  12  Sup.  Ct.  831,  also  applied  to  patent;  Waterman  v.  Shipman,  130 
N.  Y.  308,  310,  29  N.  E.  113, 114,  mortgage  subject  to  exclusive  license  to 
make  and  sell  patent,  gives  only  right  to  returns  to  mortgagee. 

Chattel  mortgage  differs  from  pledge  In  that  title  passes. 

Approved  in  Savings  &  Loan  Society  v.  Multnomah  Co.,  169  U.  S.  429, 
42  L.  Ed.  805,  18  Sup.  Ct.  395,  mortgages  of  real  estate  may  be  taxed 
as  realty;  Russell  v.  Kern,  58  Fed.  384,  allowing  suit  by  assignee  of 
patent;  Dole  v.  Hickey,  67  N.  H.  497,  32  Atl.  762,  mortgagees  retain 
possession  and  take  profits,  in  absence  of  other  agreement. 

Distinguished  in  Ormsby  v.  Connors,  133  Fed.  549,  560,  where  patentee 
made  and  recorded  assignment  of  patent  and  assignee  executed  paper 
showing  assignment  was  as  security  for  debt,  assignor  could  sue  at  law 
for  infringement. 

Record  of  mortgage  in  patent  office  passes  title,  possession    and  all 
rights  in  patent. 

Approved  in  Waterman  v.  Shipman,  55  Fed.  984,  5  C.  C.  A.  371, 
arguendo. 

138  U.  S.  262-271,  34  L.  Ed.  928,  11  Sup.  Ct  318,  BEABDSLEY  V.  BEAED8- 


Whether  sale  is  executed  or  executory  depends  on  intent  gathered  from 
all  language  used. 

Approved  in  Cumberland  Hydraulic  Cement  etc.  Co.  v.  Wheatley,  9 
App.  D.  C.  339,  holding  where  purchaser  fails  to  make  payment  title 


W.  NORTH  v.  PETERS.  138  U.  S.  271-285 

revests  in  seller;  Hill  v.  Kerstetter,  43  Ind.  App.  5,  86  N.  E.  859,  holding 
delivery  of  certificate  of  stock  is  sufficient  transfer  as  between  imme- 
diate parties. 

Statement  that  render  holds  for  vendee  is  executed  sale  with  equi- 
table mortgage  for  security. 

Approved  in  Harris  v.  Egger,  226  Fed.  396,  holding  seller  of  stock 
did  not  waive  right  to  sue  for  fraud,  by  delaying  in  delivering  certifi- 
cate; Baldwin  v.  Reynolds,  189  Fed.  863,  111  C.  C.  A.  114,  holding  seller 
of  notes  accepting  payment  after  default  had  been  made  will  be  deemed 
to  have  waived  default ;  Snow  Storm  Min.  Co.  v.  Johnson,  186  Fed.  752, 
108  C.  C.  A.  615,  holding  where  purchaser  of  stock  demanded  seller  to 
file  indemnity  bond  with  company,  contract  was  executory;  In  re  Pitts- 
burgh Industrial  Iron  Wks.,  179  Fed.  155,  holding  where  goods  were 
invoiced  "terms  cash"  title  did  not  pass  until  payment  made;  Micks 
v.  Stevenson,  22  Ind.  App.  478,  51  N.  E.  493,  holding  sale  so  con- 
summated as  to  entitle  agent  to  commissions;  Kahaley  v.  Haley,  15 
Wash.  682,  47  Pac.  24,  applied  where  bailee  of  stock  agrees  to  hold  for 
purchaser  and  deliver  on  payment  of  price. 

Executory  sale  when  title  to  personalty  is  retained  until  payment. 
Note,  5  L.  R.  A.  (N.  S.)  477. 

138  V.  S.  271-285,  34  L.  Ed.  936,  11  Sup.  Ct.  346,  NORTH  V.  PETERS. 

Injunction  Issues  to  protect  Innocent  purchaser  from  repeated  attach- 
ment by  vendor's  creditors. 

Approved  in  Berman  v.  Smith,  171  Fed.  741,  holding  trustee  in  bank- 
ruptcy may  enjoin  suits  to  recover  property  seized  by  him;  Sailor's 
Union  v.  Hammond  Lumber  Co.,  156  Fed.  455,  85  C.  C.  A.  16,  holding 
injunction  will  prevent  attempt  to  compel  company  to  employ  certain 
men ;  Minneapolis  Brewing  Co.  v.  McGilvray,  104  Fed.  271,  holding  Fed* 
eral  equity  court  has  jurisdiction  of  suit  to  enjoin  enforcement  of  un- 
constitutional statute  imposing  tax  under  which  authorities  threaten  to 
seize  plaintiff's  property;  Haycock  v.  Tarver,  107  Ark.  460,  155  S.  W. 
918,  holding  injunction  will  restrain  attachment  of  one's  stock  of  busi- 
ness; Dingley  v.  Buckner,  11  Cal.  App.  184,  185,  104  Pac.  479,  holding 
injunction  would  lie  to  restrain  sheriff  from  attaching  machinery  of 
creamery;  Dycus  v.  Traders'  Bank  etc.  Co.,  52  Tex.  Civ.  177,  113  S.  W. 
330,  holding  landlord  could  enjoin  conducting  of  moving-picture  show 
in  premises  leased  for  pool-hall;  McMickle  v.  Hardin,  25  Tex.  Civ.  225, 
61  S.  W.  324,  refusing  injunction  to  restrain  enforcement  of  tax  judg- 
ments on  ground  of  illegality,  such  defense  being  available  to  individual 
complainants ;  Sumner  v.  Crawford,  91  Tex.  132,  41  S.  W.  995,  trustee  to 
pell  for  creditors  may,  by  injunction,  compel  restoration  of  goods  un- 
XV— 24 
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lawfully  levied  upon;  dissenting  opinion  in  L.  Bucki  &  Son  Lumber  Co. 
v.  Fidelity  etc.  Co.,  109  Fed.  410,  48  C.  C.  A.  436,  majority  holding  under 
Fla.  Rev.  Stats.  1892,  §  1646,  reasonable  attorney's  fees  recoverable  as 
damages  in  suit  on  attachment  bond. 

Injunction  against  execution  sales  or  other  proceedings  under  final 
process.    Note,  30  L.  R.  A.  119,  141. 

After  Judgment  and  motion  for  new  trial,  omitted  material  finding 
may  be  added. 

Approved  in  Carbon  Co.  School  Dist.  v.  Western  Tube  Co.,  13  Wyo. 
324,  80  Pac.  158,  where  court's  findings  duly  made  and  filed,  but  by 
omission  of  clerk  not  entered,  court  could,  after  judgment,  order  them 
entered  nunc  pro  tunc;  Thompson  v.  Connecticut  Mut.  Life  Ins.  Co.,  139 
Ind.  352,  38  N.  E.  804,  special  findings  may  be  amended  before  final 
judgment  and  during  period  within  which  bill  of  exceptions  could  be 
filed. 

Distinguished  in  Estill  v.  Irvine,  10  Mont.  513,  26  Pac.  1006,  failure 
to  find  on  material  issue  requested  is  ground  for  reversal;  Wachsmuth 
v.  Orient  Ins.  Co.,  49  Neb.  596,  68  N.  W.  936,  special  finding  after 
judgment,  without  notice  to  adverse  party,  is  void. 

Judgment  creditor  as  necessary  party  to  suit  to  enjoin  execution 
sale.    Note,  L.  R.  A.  1915F,  1121. 

Miscellaneous.  Cited  in  Leonard  v.  Abner-Drury  Brewing  Co.,  25  App. 
D.  C.  176,  discussing  but  not  deciding  whether  equity  could  restrain  un- 
lawful combination;  Nashua  Iron  etc.  Co.  v.  Brush,  91  Fed.  215,  33 
C.  C.  A.  456,  without  application. 


138  U.  8.  285-287,  34  L.  Ed.  902,  11  Sup.  Ot.  298,  KATJFFMAN  V.  WOOT- 
TEBS. 

Texas  statute  making  defendant,  appearing  to  object  to  process,  sub- 
ject to  jurisdiction  is  valid. 

Approved  in  Missouri  etc.  Ry.  Co.  v.  Goodrich,  229  U.  S.  607,  57  L.  Ed. 
1349,  33  Sup.  Ct.  776,  Missouri  etc.  Ry.  Co.  v.  Goodrich,  234  U.  S.  754, 
58  L.  Ed.  1578,  34  Sup.  Ct.  998,  and  Missouri  etc.  Ry.  Co.  v.  Goodrich, 
213  Fed.  340,  129  C.  C.  A.  599,  all  approving  principle;  Coe  v.  Armour 
Fertilizer  Works,  237  U.  S.  425,  59  L.  Ed.  1032,  35  Sup.  Ct.  625,  holding 
execution  against  stockholders,  after  return  nulla  bona  of  execution 
against  corporation,  will  not  issue  unless  after  hearing  given  to  stock- 
holder; Western  Life  Indemnity  Co.  v.  Rupp,  235  U.  S.  272,  59  L.  Ed. 
224,  35  Sup.  Ct.  37,  holding  defendant  prevailing  in  lower  court  and 
allowing  appeal  to  merits  without  filing  cross-appeal,  cannot  on  re- 
versal complain  of  lower  court's  action  in  failing  to  quash  service; 
McLaughlin  Bros.  v.  Hallowell,  228  U.  S.  289,  57  L.  Ed.  840,  33  Sup.  Ct. 


*n 
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^      »    holding  State  court  denying  second  petition  for  removal  does  not 

J^y   «Iue  process  of  law ;  Cincinnati  etc.  Ry.  Co.  v.  Slade,  216  U.  S.  83, 

I*-    Ed.  S93,  30  Sup.  Ct.  230,  holding  railroad  giving  replevy  bond 

* r.    **    not  object  to  attachment  of  one  of  its  cars;  Chinn  v.  Foster- 

-  l*l>xu-n  Co.,  195  Fed.  163>  applying  rule  in  upholding  Kentucky  statute; 

^T^sville  &  B.  S.  R.  R.  Co.  v.  Ball,  108  Ky.  259,  56  S.  W.  192,  uphold- 

J/^*    amendment  to  Ky.  Civ.  Code  Proc.,  §  51,  providing  that  service  on 

c0      0r*  or  corporation  controlling,  same  as  service  company  owning  or 

S^^trnicting  same;  Groel  v.  United  Elec.  Co.,  69  N.  J.  Eq.  404,  60  Atl. 

&o    *    defendant  may  take  advantage  of  insufficient  service  of  process  in 

f>»5^"i't,«»-     i _i i_      • •    j*    x* 'i* •    i     /-i i .l. 


0|^  *y  by  plea  to  jurisdiction  reciting  special  appearance;  Caskey  v. 
^^J^o^reth,  62  Fed.  715,  10  C.  C.  A.  605,  applying  rule  in  Circuit  Court ; 
N    Jj^^trick  v.  Post,  53  N.  J.  Eq.  599,  32  Atl.  270,  service  by  publication 


^^^  4  ^^  Presidents,  charged  jointly  with  residents  on  personal  demand,  is 
***^L*     Fairbanks  &  Co.  v.  Blum,  2  Tex.  Civ.  App.  481,  21  S.  W.  1010, 
^^y   **ig  rule  to  special  plea  to  jurisdiction. 

^^inguished  in  Southern  Pac.  Co.  v.  Denton,  146  U.  S.  208,  S6  L.  Ed. 
^^b,  13  Sup.  Ct.  46,  and  Mexican  Cent.  Ry.  Co.  v.  Pinkney,  149  U.  S. 
203,  205,  37  L.  Ed.  70S,  13  Sup.  Ct.  863,  864,  both  holding  rule  not 
binding  on  Federal  Courts  in  Texas. 

Right  to  condemn  property  previously  condemned  or  purchased  for 
public  use,  but  not  actually  used.    Note,  24  L.  R.  A.  (N.  S.)  384. 

138  U.  &  287-293,  34  L.  Ed.  967, 11  Sup.  Ot.  301,  WHEELING  ETC.  BRIDGE 
CO.  T.  WHEELING  BRIDGE  CO. 

In  West  Virginia  right  to  condemn  is  to  be  finally  determined  before 
commissioners  appointed. 

Disapproved  in  Luxton  v.  North  River    Bridge  Co.,  147  U.  S.  341,  342, 
37  L.  Ed.  196, 13  Sup.  Ct.  358,  Southern  Ry.  Co.  v.  Postal  Tel.  Cable  Co., 
x     93  Fed.  394,  36  C.  C.  A.  366,  and  Wheeling  Bridge  etc.  Co.  v.  Wheel- 
ing Steel  etc.  Co.,  41  W.  Va.  752,  24  S.  E.  653,  all  holding  order  appoint- 
ing commissioners  is  not  final. 

In  allowing  appeal,  Supreme  Court  will  follow  State  Supreme  Court's 
ruling  that  decision  is  final. 

Approved  in  Burlington  etc.  R.  Co.  v.  Colorado  Eastern  R.  Co.,  45 
Colo.  226, 16  Ann.  Cas.  1002,  100  Pac.  609,  refusing  to  allow  appeal  from 
order  decreeing  petitioner  the  right  to  condemn ;  City  of  Tacoma  v.  Nis- 
qually  Power  Co.,  54  Wash.  296,  103  Pac.  50,  holding  appeal  will  not  lie 
from  judgment  in  condemnation  proceedings  declaring  use  to  be  public 
one;  Great  Western  Tel.  Co.  v.  Burnham,  162  U.  S.  343,  40  L.  Ed.  993, 
16  Sup.  Ct.  852,  second  trial  of  case  must  be  taken  to  State  appellate 
court,  though  latter  will  not  consider  Federal  question  decided  on  first 
appeal  before  it  comes  to  Federal  Supreme  Court;  Bent  v.  Miranda,  8 
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N.  M.  83,  42  Pac.  92,  reaffirming  rule;  dissenting  opinion  in  Tyler  v. 
Judges  of  the  Court  of  Registration,  179  U.  S.  411,412,  413,  45  L.  Ed.  265, 
21  Sup.  Ct.  208,  209,  majority  holding  objection  to  Massachusetts  statute 
for  adjudicating  rights  of  persons  other  than  registered  owners  of  land 
by  posting  notice  unavailable  to  one  duly  notified;  Kentucky  v.  Powers, 
139  Fed.  491,  arguendo. 

Distinguished  in  Southern  R.  R.  Co.  v.  Postal  Tel.  Cable  Co.,  179 
U.  S.  643,  45  L.  Ed.  356,  21  Sup.  Ct.  250,  holding  writ  of  error  not  sus 
tained  when  taken  before  further  proceedings  had  after  appointment  of 
commissioners  in  condemnation  proceedings,  there  being  no  final  judg- 
ment. 

Appealable  judgments  and  orders  in  eminent  domain  proceedings. 
Note,  16  Ann.  Gas.  1005. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  R.  A.  516. 

Suspension  of  governmental  powers  respecting  matters  of  public  con- 
cern must  be  clearly  shown. 

Approved  in  Williams  v.  Wingo,  177  U.  S.  603,  44  L.  Ed.  906,  20 
Sup.  Ct.  794,  holding  ferry  license  granted  by  Virginia  County  Court, 
under  general  act  prohibiting  ferry  within  one-half  mile  of  another,  not 
contract  impaired  by  later  legislative  franchise;  Great  Western  Nat. 
Gas  &  Oil  Co.  v.  Hawkins,  30  Ind.  App.  563,  66  N.  E.  767,  holding 
under  Burns '  Rev.  Stats.  Ind.  1901,  §  5105,  court  may  refuse  to  appoint 
appraisers  in  condemnation  proceedings,  where  petitioner  does  not  show 
itself  furnishing  gas  to  public;  In  re  Spease  Ferry,  138  N.  C.  223,  50 
S.  E.  626,  Laws  1895,  c.  222,  granting  special  ferry  franchise  and  making 
it  unlawful  to  establish  ferry  within  one  and  one-half  miles  thereof, 
deprived  county  of  power  of  permitting  ferry  within  prohibited  distance ; 
Wheeling  &  Elm  Grove  R.  Co.  v.  Atkinson,  53  W.  Va.  541,  44  S.  E.  774, 
holding  order  of  court  in  condemnation  proceedings  under  W.  Va.  Code, 
declaring  complainant's  right  to  condemn  not  final  to  authorize  writ  of 
error ;  Sisterville  Ferry  Co.  v.  Russell,  52  W.  Va.  360,  59  L.  R.  A.  513, 
43  S.  E.  109,  holding  an  appeal  from  County  Court  to  Circuit  Court  by 
owner  of  ferry  for  establishment  of  another  to  be  tried  on  record,  not 
with  new  jury;  Louisville  etc.  R.  R.  Co.  v.  Kentucky,  161  U.  S.  686, 
40  L.  Ed.  854,  16  Sup.  Ct.  717,  power  to  railroad  to  unite  with  another 
means  physical  connection,  not  purchase;  Lackland  v.  Walker,  151  Mo. 
263,  52  S.  W.  430,  applied  to  curtailment  of  jurisdiction  of  court  to 
administer  charitable  trust. 

Construction  of  bridge  as  infringement  of  ferry  franchise.    Note, 
12  Ann.  Cas.  256. 

Establishment,    regulation    and    protection    of    ferries.    Note,    59 
L.  R  A.  539. 


3?*  NOTES  ON  U.  S.  REPORTS.       138  U.  S.  293-306 

Bridge  as  disturbance  of  ferry  franchise.    Note,  1  B.  R.  0.  343. 
Riparian  owner's  right  to  access.    Note,  23  E.  R.  0.  164. 

**  XJ.  8.  293-298,  84  L.  Ed.  960,  11  Sap.  Ct.  299,  UNITED  STATES  V. 
GREEN. 

Naval  officer  is  entitled  to  longevity  pay  as  of  date  when  act  took  effect, 
although  antedated. 

Approved  in  United  States  v.  Alger,  151  U.  S.  364,  38  L.  Ed.  194,  14 
Sup.  Ct.  347,  naval  officer,  resigning  one  office  to  take  higher,  is  only 
entitled  to  pay  of  lowest  grade. 

138  17.  S.  298-306,  34  L.  Ed.  963,  11  Sop.  Ct.  306,  KANSAS  CITY  R.  B.  CO. 
v.  DAUGHTBY. 

Questions  of  fact  upon  removal  must  be  tried  in  Federal  court. 
Approved  in  Shane  v.  Butte  Elec.  R.  Co.,  150  Fed.  806,  807,  and 
Texarkana  Telephone  Co.  v.  Bridges,  75  Ark.  119,  86  S.  W.  842,  both 
following  rale;  Lewis  v.  Cincinnati  N.  O.  &  T.  P.  Ry.  Co.,  192  Fed. 
657,  658,  holding  where  resident  defendant  was  fraudulently  joined, 
Federal  court  will  grant  removal;  Atlantic  Coast  Line  R.  Co.  v.  Bailey, 
151  Fed.  892,  holding  Federal  court  may  enjoin  proceedings  in  State 
court  pending  decision  of  question  of  removal;  Guarantee  Co.  of  North 
Dakota  v.  Hanway,  104  Fed.  374,  44  C.  C.  A.  312,  holding  where  case 
becomes  removable  after  expiration  of  time  for  removal,  petition  within 
reasonable  time  thereafter  entitles    petitioner  to  transfer;    St.  Louis 
Southwestern  Ry.  Co.  v.  Adams,  87  Ark.  141,  112  S.  W.  188,  and  Boat- 
men's Bank  v.  Fritzlen,  75  Kan.  190,  22  L.  R.  A.  (N.  S.)   1235,  89 
Pac.  919,  both  holding  Federal  court  judge  of  fraudulent  joinder;  Wise- 
carver  &  Reynard  v.  Chicago  etc.  Ry.  Co.,  139  Iowa,  598,  117  N.  W. 
962,  approving  principle;  Duff  v.  Hildreth,  183  Mass.  442,  67  N.  E.  357, 
holding  State  court's  duty  on  filing  of  petition  for  removal  is  to  deter* 
mine  whether  case  for  removal  made  out,  if  so  to  accept  bond  without 
further  proceedings;  Adams  v.  Yazoo  etc.  R.  R.  Co.,  77  Mias.  315,  28 
South.  956,  holding  petition  for  removal  filed  after  reversal  on  appeal 
too  late;  Sears  v.  Atchison  etc.  Ry.  Co.,  163  Mo.  App.  717,  147  S.  W.< 
861,  holding  question  whether  action  against  railroad  and  engineer  waa 
severable  was  for  Federal  court;  Pruitt  v.  Charlotte  Power  Co.,  165 
N.  C.  420,  81  S.  E.  626,  holding  petition  alleging  fraudulent  joinder  does 
not  remove  cause  ipso  facto;  Herrick  v.  Norfolk-Southern  R.  Co.,  158 
N.  C.  311,  73  S.  E.  1009,  applying  rule  even  though  allegations  of  peti- 
tion denied;  Rea  v.  Standard  Mirror  Co.,  158  N.  C.  28,  73  S.  E.  118, 
holding  allegation  of  fraudulent  joinder  is  triable  in  Federal  court; 
Chicago  etc.  Ry.  Co.  v.  Brazzell,  33  Okl.  125,  126,  124  Pac.  41,  holding 
after  petition  and  bond  filed  in  State  court,  matter  becomes  one  of 
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Federal  cognizance;  Western  Coal  &  Min.  Co.  v.  Osborne,  30  Okl.  237, 
119  Pac.  974,  holding  Federal  court  must  decide  whether  employee  of 
defendant  company  was  fraudulently  joined;  First  Nat.  Bank  v.  Glaser, 
46  Tex.  Civ.  288,  102  S.  W.  172,  holding  question  of  jurisdictional 
amount  must  be  tried  in  Federal  court;  Dow  v.  Bradstreet  Co.,  46  Fed. 
828,  applied  to  fraudulent  joinder  of  party  to  prevent  removal;  Sin- 
clair v.  Pierce,  50  Fed.  852,  applying  rule  but  refusing  to  enjoin  State 
court;  Arrowsmith  v.  Nashville  etc.  R.  Co.,  57  Fed.  170,  applying  rule 
to  question  of  sham  defendants;  Postal  Tel.  Cable  Co.  v.  Southern  Ry. 
Co.,  88  Fed.  805,  applied  as  to  jurisdictional  amount;  Southern  Ry.  Co. 
v.  Hudgins,  107  Ga.  337,  33  S.  E.  443,  and  Duncan  v.  St.  Louis  etc.  Ry. 
Co.,  49  La.  Ann.  1702,  22  South.  924,  both  applying  rule  to  diversity  of 
citizenship;  Northern  Pac.  R.  Co.  v.  McMullen,  86  Wis.  507,  56  N.  W. 
631,  decision  by  Circuit  Court  that  removal  statutes  have  been  com- 
plied with  is  conclusive. 

Distinguished  in  State  v.  Barnes,  5  N.  D.  356,  65  N.  W.  690,  where 
it  appears  on  face  of  record  that  case  cannot  be  removed,  State  court 
does  not  lose  jurisdiction. 

Right  of  State  court  to  determine  questions  of  fact  on  petition  for 
removal  of  cause  to  Federal  court.    Note,  5  Ann.  Gas.  247,  248. 

Questions  of  law  arising  on  removal  petition  are  triable  in  State  court. 
Approved  in  Illinois  etc.  Ry.  Co.  v.  Jones,  118  Ky.  164,  80  S.  W.  485, 
following  rule;  Adams  v.  Puget  Sound  Traction  etc.  Co.,  207  Fed.  207, 
holding  petition  for  removal  must  be  filed  within  twenty  days  allowed 
by  statute  for  answering;  Wayt  v.  Standard  Nitrogen  Co.,  189  Fed. 
232,  holding  petition  for  removal  must  be  filed  before  time  of  answer- 
ing in  State  court;  Coker  v.  Monaghan  Mills,  110  Fed.  806,  holding 
Circuit  Court  will  not  enjoin  proceedings  in  State  court  in  action 
brought  therein  because  of  pendency  of  removal  petition  not  presented 
to  State  court;  Illinois  Central  R.  R.  Co.  v.  Robinson,  189  Ala.  529, 
66  South.  521,  holding  announcement  of  plaintiff's  counsel  that  verdict 
against  domestic  corporation  would  not  be  insisted  on,  was  not  dis- 
missal as  would  warrant  removal;  Lesh  v.  Bailey,  49  Ind.  App.  260, 
95  N.  E.  343,  holding  fact  that  plaintiff  is  allowed  to  amend  complaint 
to  conform  to  evidence,  does  not  entitle  defendant  to  move  for  re- 
moval ;  South  Park  Commrs.  v.  Ayer,  237  III.  215,  86  N.  E.  706,  holding 
petition  in  eminent  domain  proceedings  must  be  filed  before  return  of 
notice;  Alexander  v.  Great  Northern  Ry.  Co.,  51  Mont.  574,  154  Pac. 
916,  holding  defendant  may  submit  to  jurisdiction  of  State  court  over 
suit  under  Employers '  Liability  Act;  Golden  v.  Northern  Pac.  Ry.  Co., 
39  Mont.  444,  18  Ann.  Gas.  886,  34  L.  R.  A.  (N.  S.)  1154,  104  Pac.  552, 
holding  petition  for  removal  cannot  be  filed  on  second  day  of  trial; 
Higson  v.  North  River  Ins.  Co.,  153  N.  C.  38,  68  S.  E.  921.  holding 
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petition  must  be  first  filed  in  State  court;  People's  Bank  v.  Aetna  Ins. 
Co.,  53  Fed.  162,  Turner  v.  Illinois  Cent.  R.  Co.,  55  Fed.  689,  Wilcox 
&  Gibbs  Guano  Co.  v.  Phoenix  Ins.  Co.,  60  Fed.  931,  932,  and  Frink  v. 
filackinton  Co.,  80  Fed.  308,  all  allowing  removal  within  period  to 
which  time  of  defendant  to  plead  has. been  extended;  Ruby  Canyon 
Gold  Min.  Co.  v.  Hunter,  60  Fed.  305,  Fidelity  Trust  etc.  Vault  Co. 
v.  Newport  News  etc.  Co.,  70  Fed.  406,  Font  v.  Gulf  State  Land  etc. 
Co.,  47  La.  Ann.  273,  16  South.  828,  and  Howard  v.  Southern  Ry.  Co., 
122  N.  C.  951,  29  S.  E.  780,  all  holding  extension  of  time  to  defendant 
to  plead  does  not  extend  time  to  remove ;  Burnham  v.  First  Nat.  Bank, 
53  Fed.  167,  3  C.  C.  A.  486,  suit  is  not  removable  after  time  at  which 
defendant  is  required  to  plead  by  statute;  Daugherty  v.  Western  Union 
Tel.  Co.,  61  Fed.  139,  cause  not  removable  after  time  prescribed,  though 
attorney  prevented  unavoidably  from  reaching  court;  Mahoney  v.  New 
South  Bldg.  etc.  Assn.,  70  Fed.  514,  allowing  removal  at  second  rule 
day  under  Virginia  practice  at  which  plea  to  merits  is  due;  State  v. 
Barnes,  5  N.  D.  355,  357,  65  N.  W.  690,  691,  though  nonresident  may 
have  service  of  process  set  aside,  the  time  for  removal  begins  to  run; 
dissenting  opinion  in  Illinois  Central  R.  R.  Co.  v.  Sheegog,  215  U.  S. 
325,  54  L.  Ed.  215,  30  Sup.  Ct.  101,  majority  holding  allegation  that 
conductor  was  fraudulently  joined  with  railroad  causing  injury  is  not 
sufficient  to  warrant  removal. 

Distinguished  in  Martin  v.  Baltimore  etc.  R.  R.  Co.,  151  U.  S.  691, 
38  L.  Ed.  318,  14  Sup.  Ct.  540,  objection  that  removal  was  not  in  time 
may  be  waived;  Powers  v.  Chesapeake  etc.  Ry.  Co.,  169  U.  S.  98,  42 
L.  Ed.  675,  18  Sup.  Ct.  266,  and  Powers  v.  Chesapeake  etc.  Ry.  Co.,  65 
Fed.  132,  137,  138,  both  allowing  removal  immediately  after  dismissal 
against  party  joined  to  prevent  it,  though  time  has  elapsed;  dissenting 
opinion  in  Cox  v.  Atlantic  etc.  R.  Co.,  166  N.  C.  662,  82  S.  E.  983, 
majority  holding  State  court  must  determine  citizenship  of  corporation 
defendant. 

Service  of  process  upon  superintendent  of  foreign  corporation  is  sum- 
dent  in  Tennessee. 

Approved  in  Lindeke  v.  Associates  Realty  Co.,  146  Fed.  639,  77 
C.  C.  A.  56,  where  corporation  is  tenant  under  lease,  service  of  notice 
to  quit  on  its  treasurer  is  service  on  corporation;  First  Nat.  Bank  v. 
Latham,  37  Okl.  288,  132  Pac.  892,  holding  return  of  summons  showing 
service  on  cashier  of  corporation  is  sufficient;  Martin  v.  Atlas  Estate 
Co.,  72  N.  J.  Eq.  420,  65  Atl.  883,  holding  service  of  process  on  officer 
of  corporation  is  sufficient  to  bind  corporation. 

Miscellaneous.  Cited  in  Roderick  Lean  Manufacturing  Co.  v.  Knel- 
ling, 209  U.  S.  540,  52  L.  Ed.  917,  28  Sup.  Ct.  757,  dismissing  writ  of 
error  for  want  of  jurisdiction;  Offner  v.  Chicago  etc.  R.  Co.,  148  Fed. 
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203,  78  C.  C.  A.  359,  petitions  for  removal  should  be  verified;  Virginia 
v.  Felts,  133  Fed.  91,  96,  on  issue  raised  by  plea  to  jurisdiction  burden 
of  proof  is  on  petitioner;  Carothers  v.  McKinley  Mining  etc.  Smelting 
Co.,  122  Fed.  308,  holding  resident  agent  of  foreign  corporation  serving 
notice  on  plaintiff  to  leave  not  joinable  as  defendant  in  ejectment 
against  corporation  to  prevent  removal;  Kansas  City  etc.  Ry.  Co.  v. 
McGinty,  76  Ark.  362,  88  S.  W.  1003,  amended  removal  petition  filed 
after  time  allowed  by  State  statute  for  filing  answers  is  too  late. 


138  U.  S.  306-312,  34  L.  Ed.  951,  11  Sup.  Ot.  311,  AMES  v.  MOIR. 

Fraud  in  contracting  debts  means  fraud  in  fact,  involving  intentional 
wrong. 

Approved  in  In  re  Nuttall,  201  Fed.  562,  holding  bankruptcy  court, 
pending  application  for  discharge,  will  enjoin  action  in  State  court 
based  on  claim  for  fraudulently  obtaining  goods;  In  re  Collins,  157  Fed. 
123,  holding  merchant's  statement  of  assets  not  fraudulent,  where  based 
on  showing  of  books,  even  though  same  erroneous  because  of  mistake 
of  bookkeeper;  Mackel  v.  Rochester,  135  Fed.  906,  construing  Bank- 
ruptcy Act  1898,  §  70e ;  In  re  Basch,  97  Fed.  761,  holding  debt  incurred 
by  bankrupt  as  commission  merchant  failing  to  account  for  goods  not 
created  by  his  "fraud"  in  fiduciary  capacity;  Moody  v.  Muscogee 
Mfg.  Co.,  134  6a.  736,  20  Ann.  Gas.  301,  68  S.  £.  610,  holding  bank- 
ruptcy does  not  discharge  from  judgment  based  on  actual  fraud;  Run* 
v.  Milner,  92  Mo.  App.  630,  holding  debt  created  by  agent's  fraud  in 
embezzling  proceeds  of  sale  not  affected  by  discharge  in  bankruptcy; 
Lund  v.  Bull,  76  N.  H.  133,  Ann.  Gaa.  1912B,  819,  80  Atl.  141,  holding 
filing  of  claim  in  bankruptcy  will  not  bar  suit  against  bankrupt  for 
fraud,  where  such  fraud  was  unknown  at  time  of  filing  of  claim ;  Rowell 
v.  Ricker,  79  Vt.  556,  66  Atl.  570,  holding  one  obtaining  flock  of  sheep 
on  representation  that  he  was  to  receive  check  sufficient  to  pay  for 
same  was  guilty  of  fraud;  Upshur  v.  Briscoe,  138  U.  S.  377,  34  I*.  Ed. 
935,  11  Sup.  Ct.  317,  arguendo. 

Contract  being  to  deliver  on  call,  debt  arises  only  upon  receipt  of  goods. 
Approved  in  Phenix  Nat.  Bank  v.  Waterbury,  197  N.  Y.  167,  90 
N.  E.  437,  applying  rule  on  agreement  to  transfer  stock. 

Call  to  obtain  possession  of  goods  without  paving  for  them,  is  such 
fraud  as  will  prevent  discharge. 

Approved  in  Forsyth  v.  Vehmeyer,  177  U.  S.  182,  44  L.  Ed.  725,  20 
Sup.  Ct.  625,  holding  money  obtained  under  false  representation  that 
borrower  had  wood  cut  ready  for  sale  constituted  debt  created  by  fraud 
exempt  from  discharge;  Bryant  v.  Kinyon,  127  Mich.  157,  86  N.  W. 
532,  holding  where  plaintiff  sold  wood  to  defendant,  reserving  title,  and 
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latter  sold  same,  appropriating  money,  liability  not  arising  from  fraud 
in  fiduciary  capacity  within  Bankruptcy  Act. 

138  U.  &  313-362,  34  L.  Ed.  069,  11  Sop.  Ct.  321,  UNITED  STATES  MORT- 
GAGE CO.  T.  SPERRY. 

Guardian  may,  In  Illinois,  mortgage  ward's  real  estate  with  consent 
of  court. 

Approved  in  Day  v.  Devitt,  79  N.  J.  Eq.  364,  81  Atl.  373,  holding 
where  party  purchased  mortgage  on  property  belonging  to  surviving 
husband  and  children  of  intestate,  they  were  proper  parties  in  suit  for 
specific  performance  to  conveyance. 

Interest  on  bonds  executed  and  payable  in  Illinois  is  to  be  computed 
by  laws  of  that  State. 

.  Approved  in  Columbus,  S.  &  H.  R.  R.  Co.  Appeals,  109  Fed.  194,  48 
C.  C.  A.  276,  holding,  under  New  York  laws,  where  interest  and  prin- 
cipal on  railroad  bonds  payable  there,  interest  not  recoverable  on  cou- 
pons attached  to  bonds  in  holders'  hand;  Board  of  Commrs.  of  Ouray 
County  v.  Geer,  108  Fed.  482,  47  C.  C.  A.  450,  holding  Mills'  Ann. 
Stats.  Colo.,  §  2262,  allowing  creditors  interest  on  bonds,  bills,  notes  and 
instruments  in  writing,  applies  to  interest  coupons  on  municipal  bonds. 

Lex  rei  sitae  as  to  interest  and  usury  as  controlling  in  foreclosing 
mortgage  on  realty.    Note,  55  L.  R.  A.  934. 

Conflict  of  laws  as  to  interest  and  usury.    Note,  62  L.  R.  A.  44,  76. 

Where  money  is  wrongfully  held  from  loan  as  interest,  interest  should 
bo  figured  on  amount  received. 

Approved  in  Geohegan  v^  Union  Elevated  R.  Co.,  266  111.  495,  Ann. 
Gas.  1916B,  762,  107  N.  E.  792,  holding  where  trial  of  suit  is  delayed 
for  sixteen  years,  interest  should  not  be  allowed. 

Rate  of  interest  after  judgment  on  contract  fixing  rate.    Note,  3 
B.  R.  0.  172. 

Debts  after  maturity  bear  stipulated  interest,  but  merged  in  Judgment 
bear  statutory  rate. 

Approved  in  Cairo  v.  Zane,  149  U.  S.  143,  37  L.  Ed.  680,  13  Sup.  Ct. 
811,  holding  coupons  of  city  bonds  bear  interest  after  maturity  in 
Illinois. 

Provision   for  remission   of  part  if  payment   made   at   maturity. 
Note,  46  L.  R.  A.  (N.  S.)  898. 

Conflict  of  laws  as  to  measure  of  damages.    Note,  56  L.  R.  A.  304, 
809. 
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138  U.  8.  353-360,  34  L.  Ed.  064, 11  Sup.  Ot.  360,  ALEXANDER  V.  UNITED 
STATES. 

Objection  to  method  of  challenging  must  bo  made  before  conviction. 
Approved  in  Hardesty  v.  United  States,  168  Fed.  26,  93  C.  C.  A. 
417,  holding  where  no  exception  taken  to  charge  of  court  same  will  not 
be  reviewed;  United  States  v.  Davis,  103  Fed.  467,  holding  defendant 
cannot  claim  new  trial  because  two  challenges  of  State  for  cause  sus- 
tained where  defendant  had  fourteen  peremptory  challenges  left;  De 
Forest  v.  United  States,  11  App.  D.  C.  460,  refusing  to  consider  excep- 
tion taken  to  bulk  of  charge  to  jury;  Myers  v.  State,  43  Fla.  504,  31 
South.  276,  objections  to  time  or  manner  of  swearing  jurors  not  fol- 
lowed by  exception  is  unavailable  on  error;  Queenan  v.  Territory,  11 
Okl.  271,  71  Pac.  221,  61  L.  R.  A.  324,  knowledge  of  disqualification  of 
juror  by  conviction  of  felony  in  another  State  waives  right  to  object 
after  verdict ;  State  v.  Almy,  67  N.  H.  281,  22  L.  R.  A.  750,  28  Atl.  375,  . 
holding  objection  after  judgment,  to  finding  of  degree  of  confessed 
murder  by  court  under  statute,  too  late;  United  States  v.  Gough,  8 
Utah,  430,  32  Pac.  695,  holding  objection  waived  where  statute  required 
instructions  to  be  written  down,  but  this  was  not  done,  and  defendant's 
counsel  were  present;  dissenting  opinion  in  Lewis  v.  United  States,  146 
U.  S.  379,  36  L.  Ed.  1015,  13  Sup.  Ct.  139  (dissenting  opinion  in  146 
U.  S.  385,  36  L.  Ed.  1017,  13  Sup.  Ct.  141),  holding  general  exception 
at  time  sufficient  to  cover  erroneous  method  of  challenging  jurors ;  Bram 
v.  United  States,  168  U.  S.  572,  42  L.  Ed.  583,  18  Sup.  Ct.  198,  arguendo. 

Evidence  of  threats  against  deceased  is  admissible,  in  court's  discre- 
tion, where  circumstances  vague. 

Approved  in  Louie  v.  United  States,  218  Fed.  42,  134  C.  C.  A.  58, 
upholding  admission  of  circumstantial  evidence;  Kennedy  v.  Custer, 
174  Fed.  976,  98  C.  C.  A.  584,  holding  evidence  offered  did  not  prove 
antenuptial  contract ;  United  States  Smelting  Co.  v.  Parry,  166  Fed.  411, 
92  C.  C.  A.  159,  admitting  evidence  as  to  safety  of  scaffolding;  Spicer 
v.  The  State,  188  Ala.  31,  65  South.  979,  admitting  threats  made  by 
defendant  even  though  threatened  person  was  not  one  killed;  State  v. 
Louie  Moon,  20  Idaho,  209,  Ann.  Gas.  1913A,  724,  117  Pac.  758,  holding 
accused  is  not  allowed  to  show  conjectures  as  to  who  might  have  com- 
mitted crime ;  Green  v.  State,  154  Ind.  661,  663,  57  N.  E.  639,  640,  hold- 
ing admissible  statement  of  alleged  assassin  made  to  gunsmith  while 
repairing  her  revolver  a  few  days  before  crime  that  she  would  kill 
deceased;  State  v.  Clark,  36  Nev.  485,  135  Pac.  1087,  holding  where 
evidence  taken  while  accused  was  absent  was  stricken  out,  no  error 
resulted;  State  v.  Gaylord,  70  S.  C.  417,  50  S.  E.  21,  where,  on  trial 
for  murder  in  fight  between  two  defendants  and  two  others,  one  de- 
fendant alleges  fight  brought  on  by  one  of  others,  threats  of  other  are 
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admissible  to  show  animus;  Horn  v.  State,  12  Wyo.  131,  73  Pac.  716, 
where,  in  murder  prosecution,  it  was  claimed  ill-feeling  existed  between 
several  persons  and  deceased  but  no  acts  of  violence  on  part  of  such 
persons  shown,  evidence  to  show  motive  of  other  to  injure  deceased's 
family  is  inadmissible;  Moore  v.  United  States,  150  U.  S.  60,  37  L.  Ed. 
997, 14  Sup.  Ct.  27,  holding  trial  judge  has  discretion  to  admit  testimony 
tending  to  elucidate  particular  facts;  Thiede  v.  Utah,  159  U.  S.  518, 
40  L.  Ed.  242,  16  Sup.  Ct.  65  (affirming  11  Utah,  281,  39  Pac.  847), 
admitting  circumstantial  evidence  to  elucidate  facts  in  murder  case; 
Clone  v.  United  States,  159  U.  S.  593,  40  L.  Ed.  270,  16  Sup.  Ct.  126, 
admitting  telegrams  announcing  stoppage  of  trains  in  prosecution  for 
interference  with  mails;  Carver  v.  United  States,  164  U.  S.  695,  41 
L.  Ed.  602,  17  Sup.  Ct.  229,  admitting  dying  declarations  of  murdered 
woman ;  Gregg  v.  Northern  R.  B.  Co.,  67  N.  H.  456,  41  Atl.  273,  holding 
price  of  stock  at  public  sales  best  evidence  of  market  value,  and  evidence 
of  remote  circumstances  is  inadmissible;  Spurr  v.  United  States,  87  Fed. 
710,  31  C.  C.  A.  202. 

Admissibility  in   criminal  prosecution  of  evidence  of  threats  by 
third  person  to  commit  crime  charged  against  defendant.    Note,i 
10  Ann.  Gas.  324. 

Consultations  with  attorney  m  course  of  employment  are  privileged. 
Distinguished  in  Kaufman  v.  United  States,  212  Fed.  618,  Ann.  Gas. 
19160,  466,  129  C.  C.  A.  149,  holding  in  prosecution  for  aiding  bank- 
rupt corporation,  evidence  that  attorney  for  accused  was  attorney  for 
corporation  is  admissible. 

Attorneys  as  witnesses.    Note,  66  Am  St.  Rep.  237. 

Privileged  communication  between  attorney  and  client.    Note,  Ann. 
Gas.  1913A,  13,  27,  28,  31. 

Privilege  of  comunication  to  attorney  where  no  fee  paid.    Note,  34 
L.  R.  A.  (N.  S.)  577. 

Bole  that  communications  to  facilitate  crime  are  not  privileged  Is  In- 
applicable where  act  done. 

Approved  in  Keliher  v.  United  States,  193  Fed.  22,  114  C.  C.  A.  128, 
holding  admission  of  evidence  over  objection  not  ground  of  new  trial 
unless  prejudicial.' 

Declarations  as  part  of  res  gestae.    Note,  19  L.  R.  A.  739. 

Admissibility  in  behalf 'of  accused  of  extrajudicial  confession  of 
stranger.    Note,  37  L.  R.  A.  (N.  S.)  346. 

Miscellaneous.  Cited  in  Price  v.  United  States,  14  App.  D.  C.  403, 
discussing  effect  of  jury  viewing  scene  of  crime. 
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138  IT.  &  361-365,  34  L.  Ed.  958,  11  Sop.  Ot.  355,  OBUMPTON  ▼.  UNITED 
STATES. 

Whether  yerdict  was  contrary  to  evidence  cannot  be  questioned  if  there 
was  evidence  for  jury.   _ 

Approved  in  Dimmick  v.  United  States,  135  Fed.  262,  70  C.  C.  A.  141, 
reaffirming  rule;  Patterson  v.  Jacksonville  Traction  Co.,  213  Fed.  292, 
130  C.  C.  A.  13,  holding  jury  proper  judge  as  to  injuries  sustained ; 
United  States  v.  Rhodes,  212  Fed.  517,  holding  court  must  direct  ver- 
dict where  variance  between  allegations  and  proof;  Duff  v.  United 
States,  185  Fed.  102, 107  C.  C.  A.  319,  holding  verdict  should  be  directed 
for  defendant  when  not  sufficient  to  warrant  conviction;  Big  Brushy 
Coal  etc.  Co.  v.  Williams,  176  Fed.  532,  99  C.  C.  A.  102,  refusing  to  re- 
view instruction  not  objected  to;  Morse  v.  United  States,  174  Fed.  550, 
20  Ann.  Gas.  938,  98  C.  C.  A.  321,  holding  error  in  instruction  as  to  cer- 
tain counts  not  error  where  there  was  verdict  on  other  counts;  Van 
Schaick  v.  United  States,  159  Fed.  850,  14  Ann.  Gas.  456,  87  C.  C.  A.  27, 
holding  appellate  court  will  not  decide  questions  of  fact  on  which  evi- 
dence is  conflicting;  Kellogg  v.  United  States,  103  Fed.  201,  43  C.  C.  A. 
179,  holding  where  evidence  in  forgery  case  was  conflicting,  conviction 
not  reversed  on  appeal ;  Moore  v.  United  States,  150  U.  S.  62,  37  L.  Ed. 
998,  14  Sup.  Ct.  28,  Humes  v.  United  States,  170  U.  S.  213,  42  L.  Ed. 
1012,  18  Sup.  Ct.  603,  MacDonald  v.  United  States,  63  Fed.  429.  12 
C.  C.  A.  339,  Anderson  v.  Territory,  6  Ariz.  188,  56  Pac.  717,  and  Hyde 
v.  Territory,  8  Okl.  72,  56  Pac.  852,  all  applying  rule  and  affirming  judg- 
ment. 

Power  to  reverse  conviction  for  insufficiency  of  evidence.    Note,  17 
L.  R.  A.  484. 

New  trials  are  in  discretion  of  court. 
Approved  in  Anderson  v.  Territory,  6  Ariz.  188,  56  Pac.  717,  following 
rule ;  Hedderly  v.  United  States,  193  Fed.  571,  114  C.  C.  A.  227,  holding 
granting  of  new  trial  is  discretionary  with  lower  court. 

Statements  by  counsel  not  fully  justified  by  evidence,  do  not  vitiate 
yerdict,  but  exception  lies. 

Approved  in  Smith  v.  United  States,  231  Fed.  31,  holding  objection  to 
remark  of  counsel  cannot  be  first  made  on  motion  for  new  trial;  Odell 
Mfg.  Co.  v.  Tibbetts,  212  Fed.  655,  129  C.  C.  A.  188,  Toledo  St.  L.  & 
\V.  R.  Co.  v.  Howe,  191  Fed.  786,  112  C.  C.  A.  262,  and  Higgins  v. 
United  States,  185  Fed.  716,  108  C.  C.  A.  holding  improper  remarks  of 
counsel  are  not  grounds  of  error  unless  objected  to;  Carlisle  v.  United 
States,  194  Fed.  830,  114  C.  C.  A.  531,  refusing  to  consider  objection  to 
improper  remark  of  counsel,  where  delayed  until  after  rendering  of 
verdict;  Alaska-Tread  well  Gold  Min.  Co.  v.  Cheney,  162  Fed.  598,  89 
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2*^'  A.  351,  holding  improper  remarks  of  counsel  are  not  ground  of 

^    ^here  promptly  withdrawn;  Chadwick  v.  United  States,  141  Fed. 

*  ^\r^  72  C.  C.  A.  343,  refusing  to  reverse  for  alleged  misconduct  of 

8h/\  JH  attorney  in  closing  argument;  Dimmick  v.  United  States,  135 

^ftv    ^fi_  70  C.  C.  A.  141.  where  defendant's  counsel  based  arcmment  on 
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>K   ^8,  70  C.  C.  A.  141,  where  defendant's  counsel  based  argument  on 

^^>tion  of  facts  not  shown  by  evidence,  he  cannot  assign  as  error 

district  attorney  in  answer  also  went  outside  record;  Cudahy  Pack- 


ing Co.  v.  Skoumal,  125  Fed.  477,  60  C.  C.  A.  306,  holding  appellate 
court  cannot  consider  objections  to  language  of  counsel  where  it  only 
appears  in  record  from  motions  and  affidavits  filed  after  trial;  United 
States  v.  Alexander,  119  Fed.  1015,  holding  argument  of  district  attor- 
ney not  ground  for  new  trial  where  court  condemned  same  as  improper 
and  defendant  requested  no  further  action;  Kellogg  v.  United  States, 
103  Fed.  203,  43  C.  C.  A.  179,  holding  improper  reference  by  prosecut- 
ing attorney  to  similar  prior  convictions  cured  by  court's  sustaining 
objection    and    attorney's    conceding   impropriety    or   remark;    United 
States  v.  Cross,  9  Mackey  (D.  C),  386,  and  Bunch  v.  Charleston  etc. 
Ry.  Co.,  91  S.  C.  144,  74  S.  E.  365,  and  Fish-Keck  Co.  v.  Redlon,  7  Kan. 
App.  96,  53  Pac.  73,  all  holding  improper  remarks  of  counsel  not  error 
unless  objected  to;  State  v.  Williams,  28  Nev.  419,  82  Pac.  358,  where 
prosecutor  stated  defendant  could  have  testified  with  reference  to  al- 
leged confession  not  introduced,  in  reply  to  defendant's  argument  that 
confession  if  introduced  would  have  benefited  accused,  there  was  no 
reversible  error ;  Corcoran  v.  Albuquerque  Traction  Co.,  15  N.  M.  15,  103 
Pac.  647,  holding  propriety  of  remarks  of  counsel  will  not  be  considered 
in  absence  of  objection ;  Cattano  v.  Metropolitan  St.  Ry.  Co.,  173  N.  Y. 
572,  6  N.  E.  565,  holding  exception  to  remarks  of  plaintiff's  counsel  not 
available  if  taken  after  court  has  delivered  charge ;  Dimon  v.  New  York 
etc.  R.  R.  Co.,  173  N.  Y.  358,  66  N.  E.  629,  holding  objection  to  language 
of  counsel  not  reviewable  unless  court  rules  thereon  and  exception  taken 
to  ruling;  State  v.  Boyles,  80  S.  C.  354,  60  S.  E.  234,  holding  failure  to 
rebuke  solicitor  for  repeated  efforts  to  bring  in  irrelevant  testimony  is 
not  error;  Allen  v.  Southern  CaL  Ry.  Co.,  70  Fed.  376,  refusing  to  review 
alleged  misconduct  of  attorney  where  no  exception  was  taken. 

Necessity  and  sufficiency  of  objection  and  exception  to  improper 
argument  of  counsel.    Note,  7  Ann.  Gas.  229. 

Reversal    for   unfair    or    irrelevant    argument    or    statements    by 
prosecuting  attorney.    Note,  46  L.  R.  A.  644. 

Delay  of  trial  for  witnesses  and  subpoenaing  at  government's  expense 
axe  discretionary. 

Approved  in  Isaacs  v.  United  States,  159  U.  S.  489,  40  L.  Ed.  230,  16 
Sup.  Ct.  52,  refusing  to  review  refusal  of  trial  court  to  grant  continu- 
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anee  on  account  of  absent  witness;  Goldsby  y.  United  States,  160  U.  S. 
73,  40  L.  Ed.  344,  16  Sup.  Ct.  218,  applying  rule  and  refusing  to  review 
action  of  trial  court ;  0*Hara  v.  United  States,  129  Fed.  556,  64  C.  C.  A. 
81,  it  is  discretionary  with  trial  court  to  limit  number  of  defendant's 
witnesses  to  be  subpoenaed  at  government's  expense  to  four  on  each 
particular  point  named  in  defendant's  praecipe ;  Welty  v.  United  States, 
14  Okl.  10,  76  Pac.  121,  upholding  denial  of  continuance  for  absence  of 
witnesses  where  diligence  not  used;  Hyde  v.  Territory,  8  Okl.  72,  56 
Pac.  852,  upholding  refusal  of  continuance  for  absence  of  witnesses 
where  application  does  not  show  same  facts  could  not  be  proved  by 
other  witnesses  who  are  present. 

Regulation  of  accused's  right  to  compulsory  attendance  of  wit- 
nesses.   Note,  8  L  R.  A.  (N.  S.)  510. 

138  IT.  &  365-379,  34  L.  Ed.  931,  11  Sop.  Ct.  313,  UPSHUB  V.  BBI80OE. 

Trust  is  not  created  by  transfer  of  money  whereon  interest  1b  to  be 
paid. 

Approved  in  Crawford  v.  Burke,  195  U.  S.  189,  49  L.  Ed.  152,  25  Sup. 
Ct.  9)  claim  arising  out  of  conversion  by  broker  of  shares  purchased  for 
customer  released  by  discharge  in  bankruptcy;  In  re  Gaylord,  113  Fed. 
135,  holding  stockholder  and  customers  maintaining  running  accounts, 
debtor  and  creditor,  hence  preference  received  by  customer  within  pro- 
hibition of  Bankruptcy  Act,  §  57g ;  Reeves  v.  McCracken,  69  N.  J.  Eq. 
206,  60  Atl.  333,  debt  arising  out  of  implied  understanding  had  on  con- 
veyance in  form  of  absolute  deed  from  A  to  B  of  A's  realty,  no  trust 
being  expressly  declared,  was  not  excepted  from  operation  of  discharge 
in  bankruptcy. 

"Fraud"  preventing  discharge  means  positive  fraud  involving  inten- 
tional wrong. 

Approved  in  Ames  v.  Moir,  138  U.  S.  311,  34  L.  Ed.  954,  11  Sup.  Ct 
312,  holding  debt  for  goods  fraudulently  obtained  after  insolvency,  not 
discharged;  In  re  Collins,  157  Fed.  123,  holding  statement  of  assets 
based  on  showing  of  books  not  fraud  where  error  in  books  due  to  mis- 
take of  bookkeeper;  Bear  v.  Chase,  99  Fed.  927,  40  C.  C.  A.  182,  holding 
mere  allegation  in  pleadings  not  sufficient  to  establish  exemption  of 
claims  from  discharge  must  be  established  by  considering  facts  and  law ; 
In  re  Basch,  97  Fed.  761,  holding  debt  due  by  bankrupt  commission  mer- 
chant for  goods  consigned  for  sale  not  debt  created  by  fraud  by  fidu- 
ciary, so  not  exempt  from  discharge;  Flint  v.  Chaloupka,  78  Neb.  602, 
126  Am.  St.  Rep.  639,  13  L.  R.  A.  (N.  S.)  309,  111  N.  W.  468,  holding 
in  suit  to  set  aside  fraudulent  conveyance,  grantee  has  burden  of  show- 
ing sufficient  consideration. 
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fiduciary  debts  not  discharge,  arise  out  of  fiduciary  relation  existing 
**<*•  debt  contracted. 

Approved  in  Fleitas  v.  Richardson,  147  U.  S.  556,  S7  L.  Ed.  279,  13 
^P-  Ct.  497,  holding  liability  of  husband  to  wife  for  her  paraphernal 
property  secured  by  mortgage  of  his  estate,  extinguished  by  discharge  in* 
bankruptcy;  In  re  Camelo,  195  Fed.  635,  636,  holding  superintendant 
of  laborers  buying  beer  for  them  was  fiduciary  agent  of  laborers  and 
not  seller;  Barrett  v.  Prince,  143  Fed.  304,  74  C.  C.  A.  440,  bankrupt 
arrested  on  capias  in  action  to  recover  value  of  property  embezzled  may 
be  released  on  habeas  corpus  where  no  facts  pleaded  to  show  embezzle- 
ment committed  while  in  fiduciary  capacity  so  as  to  prevent  discharge 
from  releasing  debt  under  Bankruptcy  Act  1898,  §  17a,  cl.  4;  Young 
v.  Mercantile  Trust  Co.,  140  Fed.  63,  bailment  does  not  create  fiduciary 
relations  so  as  to  give  equity  jurisdiction  to  enforce  it  unless  facts 
showing  creation  of  trust  shown ;  In  re  Harper,  133  Fed.  974,  975,  under 
Bankruptcy  Act,  §  17,  cl.  4,  officers  of  private  corporations  are  not  dis- 
charged from  debts  created  by  fraud  while  acting  as  such  officers ;  In  re 
Butts,  120  Fed.  969,  holding  contract  purporting  to  be  for  sale  and  pur- 
chase of  goods  not  made  trust  by  provision  that  vendee  was  to  hold  in 
trust  all  unsold  goods;  Bracken  v.  Milner,  104  Fed.  527,  holding  where 
agent  with  money  of  principal  takes  trust  deed  to  himself  as  'trustee,  he 
is  trustee  and  appropriating  proceeds  is  fraud  preventing  release ;  Young 
v.  Clark,  7  Cal.  App.  197,  93  Pac.  1058,  holding  one  acting  as  commis- 
sion merchant   was   not   acting  within   fiduciary   capacity;    American 
Agricultural  etc.  Co.  v.  Berry,  110  Me.  531,  532,  Ann.  Gas.  19 15 A,  1293, 
45  L.  B.  A.  (N.  S.)  1106,  87  Atl.  219,  holding  bankrupt  acting  as  agent 
in  sale  of  machines  not  acting  within  fiduciary  capacity ;  Bryant  v.  Kin- 
yon,  127  Mich.  157,  86  N.  W.  532,  holding  debt  of  defendant  selling 
wood  and  appropriating  proceeds  where  plaintiff  sold  to  him  reserving 
title,  not  created  by  fraud  in  fiduciary  capacity;  Haggerty  v.  Badkin, 
72  N.  J.  Eq.  483,  66  Atl.  424,  holding  bankrupt  holding  funds  of  de- 
ceased partner  held  same  in  fiduciary  capacity. 

Indebtedness  of  officer  of  private  corporation  created  by  mis- 
appropriation of  corporate  funds  as  dischargeable  in  bankruptcy. 
Note,  Ann.  Oas.  1912D,  218. 

Meaning  of  phrase  "fiduciary  capacity"  as  used  in  section  7  of 
Bankruptcy  Act.    Note,  Ann.  Gas.  1915A,  1295,  1296,  1299. 

Bankruptcy — What  relations  fiduciary  within  provisions  relating  to 
'  discharge.    Note,  42  L.  R.  A.  (N.  S.)  1094,  1099. 

Right  of  bankrupt's  creditor  to  set  aside  transfer  in  fraud  of  credi- 
tors.   Note,  10  L.  R.  A.  (N.  S.)  307. 
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138  U.  a  380-389,  34  L.  Ed.  984, 11  Sap.  Ot.  303,  WADSWOBTH  ▼.  ADAMS. 

Agent  falling  to  communicate  that  purchasers  will  pay  more,  if  price 
refused,  cannot  recover  commissions. 

Approved  in  Taylor  v.  Godbold,  76  Ark.  399,  88  S.  W.  960,  and  Hum- 
phrey v.  Robinson,  134  N.  C.  437,  46  S.  E.  954,  both  reaffirming  rule; 
Shaeffer  v.  Blair,  149  U.  S.  258,  37  L.  Ed.  725, 13  Sup.  Ct.  859,  applying 
rule  to  fraudulent  misconduct  of  land  agent;  Carter  v.  Owens,  58  Fla. 
207,  25  L.  R.  A.  (N.  S.)  736,  50  South.  641,  holding  broker  should  inform 
principal  that  purchaser  will  pay  price  asked;  Paul  v.  Minneapolis  etc. 
Machine  Co.,  87  Mo.  App.  654,  holding  agent's  fraud  or  misconduct  for- 
feits right  to  compensation. 

Distinguished  in  Carpenter  v.  National  Shawmut  Bank,  187  Fed.  3, 
109  C.  C.  A.  55,  discussing  duty  of  bank  as  collecting  agent;  Carr  v. 
Ubsdell,  97  Mo.  App.  332,  71  S.  W.  113,  affirming  recovery  of  agent 
where  evidence  showed  performance  of  agency  and  not  that  agent  acted 
for  third  party  also. 

Recovery  on  contract  by  party  guilty  of  willful  default.    Note,  5 
Ann,  Gas.  613. 

Secret  interest  of  broker  affecting  commissions.    Note,  45  L.  R.  A. 
33,  34,  38,  44,  50. 

Duty  of  broker  to  impart  to  principal  knowledge  of  favorable  terms 
offered  or  acceptable  by  customer.    Note,  25  L.  R.  A.  (N.  S.)  737. 

Law  requires  strictest  good  faith  on  part  of  one  occupying  relation  of 
confidence. 

Approved  in  Featherston  v.  Trone,  82  Ark.  384,  386, 102  S.  W.  197, 198, 
holding  where  agent  misrepresented  price  asked  by  principal,  he  was  not 
entitled  to  commissions;  Rauer's  Law  etc.  Co.  v.  Bradbury,  3  Cal.  App. 
258,  84  Pac.  1008,  holding  where  broker  receives  commission  from  buyer 
he  cannot  receive  one  from  seller;  Goldsberry  v.  Thomas,  178  Mo.  App. 
339,  165  S.  W.  1181,  holding  jury  judge  as  to  whether  defendant  agreed 
to  allow  agent  to  act  for  both  parties;  Little  v.  Phipps,  208  Mass.  333, 
34  L.  R.  A.  (N.  S.)  1046,  94  N.  E.  261,  holding  where  agent  employed  to 
manage  real  estate  received  rebates  on  repairs,  he  was  not  entitled  to 
compensation  from  principal;  Lemon  v.  Little,  21  S.  D.  636,  114  N.  W. 
1004,  and  Plotner  v.  Chillson,  21  Okl.  230,  129  Am.  St.  Rep.  776,  95  Pac. 
777,  both  holding  agent  employed  to  buy  cannot  receive  commission 
from  vendor;  McKinley  v.  Williams,  74  Fed.  102,  20  C.  C.  A.  312,  hold- 
ing agent  liable  to  principal  for  profits  obtained  by  acting  in  combina- 
tion with  purchaser;  Hall  v.  Gambrill,  92  Fed.  38,  34  C.  C.  A.  190,  refus- 
ing compensation  to  agent  selling  land  at  grossly  inadequate  price; 
Collins  v.  McClurg,  1  Colo.  App.  356,  29  Pac.  302,  refusing  commissions 
to  agents  guilty  of  concealments  and  misrepresentations;   Mullen  v. 
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Bower,  22  Ind.  App.  303,  53  N.  E.  793,  refusing  commissions  to  real 
estate  agent  where  subagent  acted  with  principal  without  disclosing 
relation;  Humphrey  v.  Eddy  Transportation  Co.,  107  Mich.  167,  66 
N.  W.  14,  refusing  commissions  to  agent  interested  and  acting  with  pur- 
chaser; Colbert  v.  Shepherd,  89  Va.  411,  16  S.  E.  249,  holding  agents 
to  sell  land  at  agreed  price  cannot  buy  for  themselves. 

1S8  U.  8.  389-397,  34  L.  Ed.  987,  11  Sup.  Ot.  308,  BBOWN  ▼.  TBOUSDAIiE. 

On  Injunction  to  restrain  tax  levy,  validity  of  whole  bond  issue  is  in- 
volved, and  amount  governs. 

Approved  in  City  of  Helena  v.  Helena  Waterworks  Co.,  173  Fed.  20, 
97  C.  C.  A.  320,  and  Risley  v.  City  of  Utica,  168  Fed.  749,  both  holding 
where  taxpayer  attacked  contract  of  city,  amount  of  complainant's 
taxes  was  jurisdictional  amount;  Northern  Pac.  Ry.  Co.  v.  Pacific  Coast 
Lumber  Mfrs.  Assn.,  165  Fed.  11,  91  C.  C.  A.  39,  holding  in  suit  to  enjoin 
enforcement  of  railroad  rates,  value  of  right  to  defendants  governs  in 
jurisdictional  amount;  MacGinniss  v.  Boston  etc.  Silver  Min.  Co.,  119 
Fed.  101,  55  C.  C.  A.  648,  holding  in  suit  to  prevent  foreign  corporation 
from  controlling  domestic  corporation,  attempt  to  prevent  former  from 
operating  in  State  does  not  make  cause  removable;  Smedley  v.  Smedley, 
110  Fed.  258,  holding  indivisible  suit  against  S.,  plaintiff's  parol  grantor, 
E,  S's  subsequent  grantee,  and  H,  E's  grantee,  to  enforce  gift  and  cancel 
deeds ;  Ellingham  v.  Dye,  178  Ind.  414,  Ann.  Gas.  19150,  200,  99  N.  E. 
29,  holding  taxpayer  could  restrain  submission  of  new  Constitution  to 
vote  of  electors. 

Distinguished  in  Colvin  v.  Jacksonville,  158  U.  S.  460,  39  L.  Ed.  1054, 
15  Sup.  Ct.  867,  holding  in  suit  to  restrain  bond  issue  jurisdiction  is 
determined  by  amount  of  complainant's  interest;  Wheless  v.  St.  Louis, 
96  Fed.  869,  holding  several  owners  of  lots  cannot  unite  to  make  up 
jurisdictional  amount  in  suit  to  enjoin  city  assessment;  Colston  v. 
Southern  Home  Bldg.  etc.  Assn.,  99  Fed.  307,  refusing  to  pass  on 
amount  in  controversy  where  prior  suit  for  same  purpose,  liquidation 
of  solvent  corporation,  pending  in  State  court. 

Jurisdiction  of  Federal  Circuit  Court  as  affected  by  amount  in  con- 
troversy in  cases  of  joint  parties  plaintiff  or  defendant.  Note, 
5  Ann.  Gas.  490. 

In  injunction  to  restrain  tax  levy  by  judge  or  collection  by  sheriff, 
judge,  sheriff  and  bondholders  are  necessary. 

Approved  in  Moloney  v.  Cressler,  210  Fed.  109, 126  C.  C.  A.  618,  hold- 
ing in  suit  to  compel  specific  performance  of  contract  to  transfer  shares 
of  stock,  those  holding  stock  in  trust  were  necessary  parties;  Roberts  v. 
Bradfield,  12  App.  D.  C.  460,  holding  in  suit  to  enjoin  treasurer  of 
XV— 25 
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United  States  from  paying  money  to  charitable  organization,  treasurer 
and  organization  were  necessary  parties;  Gamble  v.  San  Diego,  79  Fed. 
500,  holding  suit  by  taxpayer  in  behalf  of  others  abates  similar  subse- 
quent suit;  Meyer  v.  San  Diego,  121  Cal.  Ill,  66  Am.  St.  Rep.  30,  41 
L.  R.  A.  765,  53  Pac.  437,  holding  in  suit  to  set  aside  city  contract  in- 
volving bond  issue,  judge  who  is  taxpayer  is  interested  and  disqualified ; 
Farmington  Village  Corp.  v.  Sandy  River  Nat.  Bank,  85  Me.  53,  26  Atl. 
967,  arguendo. 

Distinguished  in  Carruthers  v.  City  of  Astoria,  72  Or.  507,  143  Pac. 
899,  holding  in  suit  to  enjoin  payment  of  warrants,  warrant-holders  are 
not  necessary  parties. 

Removal  is  not  allowable  of  rait  to  declare  Invalidity  of  bonds  held 
by  residents  and  nonresidents. 

Approved  in  Regis  v.  United  Drug  Co.,  180  Fed.  208,  holding  action 
against  corporation  and  its  manager  for  infringement  of  trademark  was 
not  separable;  Lomax  v.  Foster  Lumber  Co.,  174  Fed.  966,  99  C.  C.  A. 
463,  holding  action  of  trespass  to  try  title  brought  against  several  de- 
fendants is  not  separable  controversy;  International  etc.  R.  Co.  v.  Hoyle, 
149  Fed.  181,  79  C.  C.  A.  128,  where  one  of  two  joint  defendants  removes 
suit  not  removable  for  want  of  separable  controversy,  cause  remanded; 
Miller  v.  Clifford,  133  Fed.  884,  5  L.  R.  A.  49,  67  C.  C.  A.  52,  equity 
suit  in  State  court  on  behalf  of  all  creditors  of  insolvent  bank  to  enforce 
stockholder's  liability  is  not  removable  by  one  defendant  on  ground  of 
separable  controversy;  Green  v.  Heaston,  154  Ind.  128,  56  N.  E.  88, 
holding  insufficient,  removal  petition  alleging  diverse  "residence"  of  par- 
ties "at  time  of  filing  complaint";  Torrence  v.  Shedd,  144  U.  S.  530, 
36  L.  Ed.  531,  12  Sup.  Ct.  727,  holding  State  partition  suit  not  remov- 
able by  nonresident  intervener  claiming  plaintiff's  share;  Wilson  v. 
Oswego  Twp.,  151  U.  S.  67,  38  L.  Ed.  75,  14  Sup.  Ct.  263,  holding  suit 
to  recover  township  bonds  from  depositary,  not  separable  and  removable 
by  township;  Sweeney  v.  "Grand  Island  etc.  R.  Co.,  61  Fed.  6,  holding 
suit  to  enforce  mechanic's  lien  against  railroad  and  other  lienholders  not 
removable;  In  re  The  Jarnecke  Ditch,  69  Fed.  170,  holding  statutory 
suit  to  establish  drain  not  removable  by  some  of  the  remonstrants; 
Springer  v.  Sheets,  115  N.  C.  380,  20  S.  E.  471,  holding  suit  against 
several  lienors  where  all  are  necessary  to  complete  relief,  not  separable 
or  removable. 

Distinguished  in  Garner  v.  Second  Nat.  Bank,  66  Fed.  371,  holding 
suit  against  several  nonresident  defendants  removable  by  any  one  of 
them. 

Removal  of  cause  because  of  separable  controversy.    Note,  5  L  B.  A. 
(N.  S.)  90. 

Miscellaneous.  Cited  in  Larabee  v.  Dolley,  175  Fed.  386,  upholding 
bank  guaranty  law  of  Kansas. 
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138  U.  8.  387-4029  34  L.  Ed.  991,  11  Sap.  Ct.  296,  BEATJPEE  ▼.  NOYE8. 

Supreme  Court  will  affirm  where  Federal  question  did  not  affect  correct- 
ness of  decision. 

Approved  in  Converse  v.  Stewart,  218  U.  S.  667,  54  L.  Ed.  1202,  31 
Sup.  Ct.  226,  and  Axtell  v.  Webber,  203  U.  S.  578,  51  L.  Ed.  325,  27 
Sup.  Ct.  778,  both  following  rule;  Southern  Pacific  Co.  v.  Schuyler,  227 
U.  S.  611,  43  L.  R.  A.  (N.  S.)  901,  57  L.  Ed.  669,  33  Sup.  Ct.  277,  hold- 
ing Supreme  Court  will  review  decision  of  State  court  to  determine 
'whether  injured  mail  clerk  was  traveling  as  gratuitous  passenger;  Walter 
A.  Wood  Mowing  etc.  Mach.  Co.  v.  Skinner,  139  U.  S.  297,  35  L.  Ed.  195, 
11  Sup.  Ct.  530,  applying  rule;  Delaware  City  etc.  Nav.  Co.  v.  Reybold, 
142  U.  S.  643,  35  L.  Ed.  1144, 12  Sup.  Ct.  292,  and  O'Neil  v.  Vermont,  144 
U.  S.  336,  36  L.  Ed.  467,  12  Sup.  Ct.  698  (dissenting  opinion,  144  U.  S. 
368,  36  L.  Ed.  468,  12  Sup.  Ct.  710),  Eustis  v.  Bolles,  150  U.  S.  369,  37 
L.  Ed.  1113, 14  Sup.  Ct.  133,  Israel  v.  Arthur,  152  U.  S.  362,  38  L.  Ed.  478, 
14  Sup.  Ct.  586,  Rutland  R.  R.  Co.  v.  Central  Vermont  R.  R.  Co.,  159 
U.  S.  641,  40  L.  Ed.  289,  16  Sup.  Ct.  116,  Bacon  v.  Texas,  163  U.  S.  227, 
41  L.  Ed.  140,  16  Sup.  Ct.  1031,  Electric  Co.  v.  Dow,  166  U.  S.  491,  41 
L.  Ed.  1089,  17  Sup.  Ct.  646,  and  Seeberger  v.  McCormick,  175  U.  S. 
280,  44  L.  Ed.  163,  20  Sup.  Ct.  130,  all  applying  rule  and  dismissing  writs 
of  error. 

Time  and  manner  of  raising  and  deciding  questions  in  State  court 
to  obtain  review  in  Federal  Supreme  Court.    Note,  63  L.  R.  A.  57. 

Supreme  Court  will  not  review  State  court's  affirmance  of  lower  court's 
denial  of  new  trial. 

Approved  in  Gee  v.  Gee,  190  U.  S.  557,  47  L.  Ed.  1183,  23  Sup.  Ct. 
854,  reaffirming  rule;  Hale  v.  Lewis,  181  U.  S.  480,  45  L.  Ed.  962,  21 
Sup.  Ct.  680,  refusing  to  review,  on  error,  decision  of  State  court  that 
corporation  estopped  by  action  of  directors  to  deny  validity  of  law. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L  R.  A.  516. 

Miscellaneous.  Cited  in  Robins  v.  Wooten,  128  Ala.  379,  30  South. 
682,  holding  where  plaintiff  knew  defendant  claimed  land  as  own  he  can- 
not, after  recognizing  such  claim,  declare  invalid  as  fraud  on  creditors. 

138  U.  S.  403,  34  L.  Ed.  993,  11  Sup.  Ct.  303,  CHENEY  V.  HUGHE& 
Not  cited. 

138  U.  S.  404-414,  34  L.  Ed.  993,  11  Sup.  Ct.  289,  IK  BE  COOPER. 

Prohibition  to  District  Court  of  Alaska  granted  under  section  488, 
Revised  Stats. 

Approved  in  Percy  Summer  Club  v.  Astle,  110  Fed.  489,  490,  holding 
attorney  general  may  intervene  in  behalf  of  State  in  litigation  over  pri- 
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vate  right  of  fishery  in  two  hundred  acre  New  Hampshire  lake;  In  re 
Cooper,  143  U.  S.  494,  36  L.  Ed.  289,  12  Sup.  Ct.  457,  denying  prohibi- 
tion where  appeal  has  become  inefficacious  through  neglect;  Lincoln  etc. 
Mm.  Co.  v.  District  Court,  7  N.  M.  495,  496,  507,  38  Pac.  583,  587,  issuing 
writ  of  prohibition. 

Writ  of  prohibition.    Note,  111  Am.  St.  Rep.  936. 

Intervention.    Note,  123  Am.  St  Rep.  308. 

138  U.  S.  414-424,  34  L.  Ed.  1014,  11  Sup.  Ct.  S67,  CENTRAL  TRUST  CO. 

V.  KNEEIiAND. 

"After-acquired  property"  clause  is  valid  and  covers  both  legal  and 
equitable  titles. 

Approved  in  Tilford  v.  Atlantic  Match  Co.,  134  Fed.  926,  reaffirming 
rule;  Lang  v.  Choctaw  0.  &  G.  R.  Co.,  198  Fed.  42,  117  C.  C.  A.  146, 
holding  it  is  not  necessary  that  such  after-acquired  property  be  described 
in  decree ;  In  re  Chantler  Cloak  &  Suit  Co.,  151  Fed.  952,  holding  mort- 
gage on  after-acquired  property  prevails  over  mortgagor's  trustee  in 
bankruptcy ;  Fisher  v.  Zollinger,  149  Fed.  57,  79  C.  C.  A.  76,  possession 
within  four  months  of  mortgagor's  bankruptcy  under  recorded  chattel 
mortgage  on  after-acquired  property  is  not  preference  within  Bankruptcy 
Act,  §  60a;  Guaranty  Trust  Co.  v.  Atlantic  Coast  etc.  R.  Co.,  138  Fed. 
521,  71  C.  C.  A.  41,  affirming  132  Fed.  71,  and  construing  mortgage 
limiting  lien  on  after-acquired  property  to  rights  acquired  by  lease  of 
other  railroads ;  St.  Joseph  etc.  Ry.  Co.  v.  Smith,  170  Mo.  331,  70  S.  W. 
702,  holding  railroad  mortgage  on  road,  present  and  to  be  made,  stations, 
depot,  grounds  and  other  property,  included  right  of  way  lands  and 
stockyards;  Barrie  v.  United  Rys.  Co.  of  St.  Louis,  138  Mo.  App.  688, 
119  S.  W.  1065,  holding  corporation  taking  over  property  of  another 
company  is  liable  for  its  debts;  Hickson  Lumber  Co.  v.  Gay  Lumber 
Co.,  150  N.  C.  286,  21  L.  R.  A.  (N.  S.)  843,  63  S.  E.  1047,  holding  where 
mortgagor  purchased  lands,  giving  mortgage  to  one  furnishing  purchase 
price,  latter  mortgage  was  inferior  to  lien  of  first;  Wade  v.  Chicago  etc. 
R.  R.  Co.,  149  U.  S.  341,  37  L.  Ed.  761,  13  Sup.  Ct.  898,  holding  railroad 
bondholder  has  prior  lien  on  subsequently  completed  road;  Augusta  etc. 
R.  Co.  v.  Kittel,  62  Fed.  71,  2  C.  C.  A.  615,  holding  mortgage  covers  land 
held  under  equitable  title;  Columbia  Finance  etc.  Co.  v.  Kentucky  etc. 
Ry.  Co.,  60  Fed.  798,  9  C.  C.  A.  264,  holding  railroad  mortgage  covers 
subsequently  acquired  lease  of  another  railway;  New  York  etc.  Trust 
Co.  v.  Capital  Ry.  Co.,  77  Fed.  531,  holding  mortgage  of  realty  covers 
after-acquired  fixtures;  St.  Joseph  etc.  Depot  Co.  v.  Chicago  etc.  Ry.  Co., 
89  Fed.  654,  32  C.  C.  A.  284,  holding  purchaser  at  railroad  foreclosure 
bound  to  pay  rent  under  mortgagor's  contract  for  depot;  Omaha  etc. 
Ry.  Co.  v.  Wabash  etc.  Ry.  Co.,  108  Mo.  301,  18  S.  W.  1102,  holding 
railroad  mortgage  covers  after-acquired  land  and  hotel  erected  thereon. 
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Distinguished  in  In  re  Niagara  Lead  etc.  Co.,  202  Fed.  299,  holding 
where  proceeds  of  bond  issue  were  mingled  with  other  funds,  property 
purchased  with  such  funds  did  not  pass  under  after-acquired  property 
clause;  In  re  Marine  Construction  &  Dry  Dock  Co.,  144  Fed.  652,  75 
C.  C.  A.  451,  under  New  York  law,  after-acquired  property  clause  in 
mortgage  is  void;  Federal  Trust  Co.  v.  Bristol  County,  222  Mass.  46, 109 
N.  E.  885,  holding  where  supplemental  mortgage  was  given  to  cover 
after-acquired  property  of  company,  property  acquired  after  date  of 
supplemental  mortgage  was  not  included;  Diggs  v.  Fidelity  etc.  Co.,  112 
Md.  72,  20  Ann.  Gas.  1274,  75  Atl.  521,  holding  where  corporation,  issu- 
ing mortgage  covering  after-acquired  property,  consolidated  with  another 
corporation,  consolidated  company  could  not  issue  mortgage  with  after- 
acquired  property  clause;  Murray  v.  Farmville  etc.  R.  R.  Co.,  101  Va. 
270,  43  S.  E.  556,  holding  mortgage  securing  bonds  covering  all  prop- 
erty relating  to  or  connected  with  railroad  not  including  a  separate  road 
afterward  acquired;  New  England  R.  Co.  v.  Carnegie  Steel  Co.,  75  Fed. 
56,  21  C.  C.  A.  219,  holding  mortgaged  railroad  may  dispose  of  income 
as  though  unencumbered. 

What  after-acquired  property  passes  by  a  railway  mortgage.    Note, 
99  Am.  St.  Rep.  253,  255. 

Mortgage  of  after-acquired  property  is  subject  to  liens  attached  when 
mortgagor  acquires. 

Approved  in  Central  Improvement  Co.  v.  Cambria  Steel  Co.,  201  Fed. 
827, 120  C.  C.  A.  121,  holding  stock  held  by  railroad  company  as  security 
for  loan  does  not  pass  under  after-acquired  property;  Guaranty  Trust 
Co.  v.  Atlantic  Coast  etc.  R.  Co.,  138  Fed.  526,  71  C.  C.  A.  41,  where 
mortgage  covered  after-acquired  property  and  trustee  authorized  to  issue 
part  of  bonds  to  purchase  another  road,  trustee  could  not  acquire  superior 
lien  by  subsequent  pledge  of  stock  of  latter  railroad  to  secure  new  loan 
to  mortgagor;  Farmers'  Loan  etc.  Co.  v.  Denver  etc.  R.  Co.,  126  Fed.  49, 
60  C.  C.  A.  588,  holding  mortgagee  of  future  acquired  property,  on  which 
mortgagee  gave  purchase  money  mortgage,  takes  subject  to  such  lien; 
Masterson  v.  Burnett,  27  Tex.  Civ.  375,  66  S.  W.  93,  holding  judgment 
lien  against  purchaser  of  land,  giving  mortgage  to  secure  purchase  price, 
attaches  to  land  subject  to  mortgage ;  Bear  Lake  Irr.  Co.  v.  Garland,  164 
U.  S.  15,  41  L.  Ed.  333,  17  Sup.  Ct.  11,  giving  priority  to  mechanics' 
liens  on  after-acquired  property,  covered  by  mortgage ;  Harris  v.  Youngs- 
town  Bridge  Co.,  90  Fed.  328,  33  C.  C.  A.  69,  holding  first  mortgage 
does  not  cover  after-acquired  property,  mortgaged  to  party  furnishing 
money  for  its  purchase;  Wood  v.  Holly  Mfg.  Co.,  100  Ala.  362,  46  Am. 
St.  Bep.  66,  13  South.  954,  holding  vendor's  lien  on  machinery,  prior  to 
mortgage  lien. 

Corporation's  ownership  of  stock  of  another  does  not  prevent  creation 
of  new  liens  upon  fetter's  property. 
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Approved  in  Bridgens  v.  Dollar  Sav.  Bank,  66  Fed.  12,  holding  certain 
dealings  with  controlled  hank,  fraudulent. 

Miscellaneous.  Cited  in  State  v.  Morgan's  Louisiana  etc.  S.  S.  Co., 
106  La.  526,  31  South.  121,  holding  lease  of  tangible  property  of  one 
railroad  to  another  does  not  necessarily  convey  franchise,  hence  judg- 
ment against  lessee  does  not  bind  lessor. 

198  U.  a  425-431,  34  I*  Ed.  1009,  11  Sup.  Ot.  363,  RUSSELL  ▼.  POST. 

Judgment  on  directed  verdict  will  be  reverted,  where  there  was  suffi- 
cient evidence  for  jury. 

Approved  in  Beatty  v.  Mutual  Reserve  Fund  Life  Assn.,  75  Fed.  68, 
21  C.  C.  A.  227,  applying  rule. 

138  U.  &  431-438,  34  L.  Ed.  1019,  11  Sup.  Ot.  360,  CASE  MFG.  CO.  ▼. 
SOXMAN. 

Parol  is  admissible  to  explain  doubt  as  to  meaning  of  writing. 
Approved  in  Cohee  v.  Turner,  37  Okl.  780,  132  Pac.  1083,  holding 
parol  evidence  admissible  to  determine  whether  one  signing  contract  did 
so  in  individual  or  representative  capacity;  Janes  v.  Citizens'  Bank,  9 
Okl.  559,  60  Pac.  294,  admitting  parol  evidence  that  one  of  signers  of 
note  signed  in  official  capacity  as  secretary  of  corporation,  and  that  it 
was  understood  that  corporation  and  not  himself  bound;  Blake  v.  Pine 
Mt.  etc.  Coal  Co.,  76  Fed.  654,  22  C.  C.  A.  430,  construing  contract  for 
sale  of  land;  Shields  v.  Clifton  Hill  Land  Co.,  94  Tenn.  141,  45  Am. 
St.  Eep.  711,  26  L.  R.  A.  516,  28  S.  W.  672,  and  Miller  v.  Way,  5  S.  D. 
474,  59  N.  W.  469,  both  admitting  parol  proof  that  note  signed  by  offi- 
cers was  note  of  corporation. 

Court's  findings,  sustained  by  evidence,  are  conclusive. 
Approved  in  United  States  Fidelity  etc.  Co.  v.  Board  of  Commrs.,  145 
Fed.  751,  76  C.  C.  A.  114,  Paul  v.  Delaware  etc.  R.  Co.,  130  Fed.  956, 
and  Eureka  County  Bank  v.  Clarke,  130  Fed.  326,  64  C.  C.  A.  571,  all 
following  rule. 

Corporation  cannot  repudiate  liability  for  acts  of  one  acting  as  its 
financial  manager. 

Approved  in  Glidden  etc.  Varnish  Co.  v.  Interstate  Nat.  Bank,  69 
Fed.  922,  16  C.  C.  A.  534,  holding  notes  signed  by  agent  having  full 
charge  of  business,  valid. 

Liability  of  one  signing  contract  in  representative  capacity.    Note, 
42  L.  R.  A.  (N.  S.)  5,  17. 

138  U.  S.  439-460,  34  L.  Ed.  1054,  11  Sap.  Ot  369,  SIMMONS  v.  SAUL. 

Constitutional  provision  as  to  faith  and  credit  does  not  preclude  in- 
quiry into  jurisdiction. 
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Approved  in  Brown  v.  Fletcher's  Estate,  210  U.  S.  88,  52  L.  Ed.  970, 
28  Snp.  Ct.  702;  and  Phoenix  Bridge  Co.  v.  Castleberry,  131  Fed.  178, 
65  C.  C.  A.  481,  both  reaffirming  rule ;  Patch  v.  Wabash  R.  R.  Co.,  207 
U.  S.  282,  12  Ann.  Gas.  518,  52  L.  Ed.  207,  28  Sup.  Ct.  80,  holding 
foreign  administrator  suing  in  Illinois  may  attack  jurisdiction  of  Federal 
court  in  latter  State;  Clarke  v.  Clarke,  178  U.  S.  195,  44  L.  Ed.  1033, 
20  Sup.  Ct.  876,  holding  decisions  by  courts  of  domicile  of  testatrix  that 
will  worked  equitable  conversion  of  realty  not  conclusive  upon  courts 
of  other  States  where  realty  situated;  Thorman  v.  Frame,  176  U.  S.  356, 
44  L.  Ed.  503,  20  Sup.  Ct.  448,  holding  appointment  of  administrator 
in  State  of  decedent's  death  and  of  situation  of  property  no  adjudica- 
tion that  such  was  decedent's  domicile  at  time;  Ivanoff  v.  Mechanical 
Rubber  Co.,  232  Fed.  174,  holding  District  Court  had  no  jurisdiction  to 
hear  suit  by  nonresident  alien  against  New  Jersey  corporation;  Pensa- 
cola  State  Bank  v.  Thornberry,  226  Fed.  618,  holding  Illinois  court  could 
not  give  judgment  on  note  in  hands  of  person  not  within  jurisdiction; 
Audas  v.  Highland  Land  etc.  Co.,  205  Fed.  864,  125  C.  C.  A.  62,  apply- 
ing principle  in  foreclosure  proceeding;  Butterfield  v.  Miller,  195  Fed. 
203,  115  C.  C.  A.  152,  holding  recitals  of  jurisdiction  in  court  records 
are  presumptively  true ;  Davis  v.  Davis,  164  Fed.  283,  upholding  personal 
judgment  entered  on  note;  United  States  v.  Keitel,  157  Fed.  406,  hold- 
ing Rev.  Stats.,  §  4746,  does  not  apply  to  presentation  of  false  affi- 
davit to  Secretary  of  Interior;  United  States  v.  Bradford,  148  Fed.  429, 
decree  appointing  administrator  is  no  bar  to  criminal  prosecution  for 
conspiracy  to  defraud  United  States  by  procuring  appointment  of  ad- 
ministrator in  State  court;  Blue  Mt.  Iron  etc.  Co.  v.  Portner,  131  Fed. 
59,  65  C.  C.  A.  295,  appointment  of  receiver  for  corporation  by  State 
court  of  general  jurisdiction  not  collaterally  attackable  on  ground  of 
lack  of  jurisdiction  of  corporation's  person;  United  States  v.  Eiscnbeis, 
112  Fed.  196,  50  C.  C.  A.  179,  holding  final  judgment  of  Washington 
court  as  to  title  of  land  involved  in  condemnation  proceedings  before 
Federal  court  cannot  be  questioned;  Decker  Bros.  v.  Berner's  Bay  Min. 
Co.,  3  Alaska,  292,  holding  court  has  no  jurisdiction  to  appoint  receiver 
where  claim,  made  basis  of  suit,  is  extinguished;  Richmond  etc.  R.  R. 
Co.  v.  Gorman,  7  App.  D.  C.  104,  107,  110,  112,  holding  in  suit  by  admin- 
istrator for  wrongful  death,  collateral  attack  could  not  be  made  on 
settlement  made  by  administrator  in  Georgia;  Forsyth  v.  Barnes,  228 
I1L  333,  10  Ann.  Oas.  710,  81  N.  E.  1030,  holding  warrant  of  attorney 
of  married  woman  was  void;  Barbee  v.  Shannon,  1  Ind.  Ter.  208,  40 
S.  W.  586,  holding  judgment  of  court  of  Creek  Nation  dismissing  suit 
account  of  prior  adjudication  is  binding  in  subsequent  proceedings; 
Bryant  v.  Shute's  Exr.,  147  Ky.  277,  144  S.  W.  33,  holding  record  of 
foreign  judgment  only  prima  facie  evidence  of  defendant's  citizenship; 
Old  Dominion  Copper  Mining  etc.  Co.  v.  Bigelow,  203  Mass.  208,  40 
L.  R.  A.   (N.  S.)  314,  89  N.  E.  214,  holding  judgment  of  dismissal  of 
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New  York  court  in  suit  against  one  joint  tort-feasor  is  not  bar  to  suit 
against  other  in  Massachusetts;  Mottu  v.  Davis,  151  N/C.  245,  246,  66 
S.  E.  973,  holding  question  of  foreign  court's  jurisdiction  must  be  deter- 
mined as  question  of  fact ;  De  Vail  v.  De  Vail,  57  Or.  135,  109  Pac.  759, 
holding  allowance  of  alimony  in  divorce  proceeding  is  not  conclusive; 
Barrette  v.  Whitney,  36  Utah,  581,  37  L.  R.  A.  (N.  S.)  368,  106  Pac. 
524,  holding  failure  to  give  proper  notice  on  final  distribution  will  not 
affect  validity  of  same ;  dissenting  opinion  in  Overby  v.  Gordon,  13  App. 
D.  C.  422,  majority  holding  where  pending  determination  of  residence 
of  decedent  in  courts  of  District,  court  of  Georgia  grants  letters  of  ad- 
ministration, such  judgment  is  not  admissible  in  suit  in  District;  Corn- 
stock  v.  Herron,  55  Fed.  812,  5  C.  C.  A.  266,  holding  Federal  court  will 
give  same  credit  to  probate  judgments  as  is  given  by  State  courts; 
Blythe  v.  Hinckley,  84  Fed.  251,  refusing  to  annul  State  decree  for  want 
of  jurisdiction,  appearing  on  face  of  record;  Hekking  v.  Pfaff,  91  Fed. 
62,  43  L.  R.  A.  619,  33  C.  C.  A.  328,  holding  State  court  without  juris- 
diction to   award   alimony  against   defendant,  not  personally  served; 
Kelley  v.  Kelley,  161  Mass.  113,  42  Am.  St.  Rep.  391,  26  L.  R.  A.  807, 
36  N.  E.  838,  refusing  to  enforce  judgment  of  another  State  annulling 
marriage,  where  jurisdictional  facts  do  not  appear;  Wood  v.  Augustins, 
70  Vt.  641,  41  Atl.  584,  applying  rule  in  action  to  enforce  judgment  of 
another  State;  St.  Sure  v.  Lindsfelt,  82  Wis.  349,  33  Am.  St.  Rep.  52, 
19  L.  R.  A.  517,  52  N-W.  309,  holding  divorce  by  court  of  foreign  coun- 
try null,  where  jurisdiction  does  not  appear;  Griggs  v.  Becker,  87  Wis. 
317,  68  N.  W.  398,  enforcing  judgment  for  costs,  rendered  by  court  of 
another  State. 

Judgments  of  the  courts  of  other  States.    Note,  103  Am.  St.  Rep. 
316. 

In  Louisiana,  parish  courts  have  original,  exclusive  jurisdiction,  in 
matters  of  succession. 

Approved  in  Bradley  v.  Dells  Lumber  Co.,  105  Wis.  250,  251,  253,  81 
N.  W.  395,  holding  purchaser  of  land  claim  sold  by  Louisiana  parish 
court  in  administration  proceedings,  and  evidenced  by  certificate  of 
surveyor-general,  acquires  valid  title;  Garrett  v.  Boeing,  68  Fed.  56, 
15  C.  C.  A.  209,  holding  decree  of  parish  court  not  open  to  collateral 
attack. 

Granting  of  letters  is  conclusive  of  jurisdictional  facts. 
Approved  in  White  v.  Martin,  2  Alaska,  503,  applying  rule  to  ap- 
pointment of  guardian  for  lunatic. 

Appointment  of  administrator,  other  than  public  administrator,  is  not 
attackable  collaterally. 

Approved  in  American  Car  &  Foundry  Go.  v.  Anderson,  211  Fed. 
307.  127  C.  C.  A.  587,  refusing  to  allow  collateral  attack  on  settlement 
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made  by  public  administrator  for  wrongful  injury;  Copley  v.  Ball,  176 
Fed.  691,  100  C.  C.  A.  234,  holding  admission  of  will  to  probate  by 
county  recorder  not  open  to  collateral  attack;  Kretsinger  v.  Brown, 
165  Fed.  616,  91  C.  C.  A.  450,  holding  decree  allowing  sale  of  real 
property  to  pay  debts  of  estate  is  not  attackable  collaterally;  Godchaux 
v.  Morris,  121  Fed.  485,  57  C.  C.  A.  434>  holding  binding,  until  reversed, 
decree  of  Federal  court  directing  sale  of  property  at  place  other  than 
that  required  by  statute;  In  re  Decker's  Estate,  3  Alaska,  109,  refusing 
to  allow  collateral  attack  on  judgment  of  probate  court  of  Alaska; 
White  v.  Martin,  2  Alaska,  498,  applying  rule  to  probate  decree  finding 
one  insane  and  appointing  guardian;  Lincoln  Trust  Co.  v.  Gaddis  & 
Perry  Co.,  15  Ariz.  376,  Ann.  Gas.  1915D,  1091,  139  Pac.  463,  holding 
appointment  of  corporation  as  ancillary  administrator  cannot  be  col- 
laterally attacked;  Alabama  Great  Southern  R.  Co.  v.  Hill,  139  Ga. 
229,  Ann.  Gaa.  1914D,  996,  43  L.  R.  A.  (N.  S.)  236,  76  S.  E.  1003,  refus- 
ing to  allow  judgment  of  probate  court  to  be  collaterally  attacked  for 
fraud;  Beresford  v.  American  Coal  Co.,  124  Iowa,  137,  98  N.  W.  903, 
question  of  defect  in  administrator's  bond  cannot  be  raised  collaterally 
in  action  brought  by  him;  Livermore  v.  Ayres,  86  Kan.  54,  119  Pac. 
551,  holding  order  appointing  nonresident  administrator,  erroneous  but 
not  void ;  In  re  Hanson,  105  Minn.  35,  127  Am,  St.  Rep.  523,  117  N.  W. 
237,  holding  publication  of  notice  on  appointment  of  administrator 
is  not  requisite  to  give  jurisdiction;  Larson  v.  Union  Pac.  R.  Co.,  70 
Neb.  266,  97  N.  W.  315,  appointment  as  administrator  made  contrary 
to  statute  providing  order  in  which  persons  shall  be  entitled  to  admin- 
ister is  not  collaterally  attackable;  Stacks  v.  Crawford,  63  Neb.  663, 
664,  665,  88  N.  W.  852,  853,  holding  order  of  parish  court  of  Louisiana 
not  attackable  collaterally  where  petition  shows  death  within  parish, 
intestacy  and  possession  of  property  under  five  hundred  dollars;  Cole- 
man v.  Howell,  131  N.  C.  127,  42  S.  E.  556,  holding,  under  Ga.  Code 
1882,  §  2608,  judgment  of  Georgia  probate  court  discharging  admin- 
istrator impeachable  for  fraud  in  North  Carolina;  Blackman  v.  Mulhall, 
19  S.  D.  553,  104  N.  W.  255,  holding  defects  in  petition  seeking  sale 
of  real  property  cannot  be  attacked  collaterally;  Garrett  v.  Boeing,  68 
Fed.  59,  60,  15  C.  C.  A.  209,  holding  decree  of  Louisiana  probate  court, 
not  open  to  collateral  attack;  Vinet  v.  Bres,  48  La.  Ann.  1267,  20  South. 
698,  holding  executor's  acts  valid,  where  appointment  is  not  absolutely 
void;  Chilton  v.  Union  Pac.  Ry.  Co.,  8  Utah,  51,  29  Pac.  964,  applying 
rule  in  action  by  administrator,  for  wrongful  death  of  decedent. 

Distinguished  in  Hale  v.  Coffin,  114  Fed.  575,  holding  Federal  court 
has  jurisdiction  of  equity  proceeding  to  subject  property  in  distributee's 
hands  to  decedent's  debts,  administration  having  been  completed. 

When  a  collateral  attack  may  or  may  not  be  made  on  the  right  of 
an  acting  administrator.    Note,  81  Am.  St.  Rep.  552,  560. 
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Collateral  attack  on  decree    granting    letters  testamentary  or  of 
administration.    Note,  4  Ann,  Gas.  1119,  1120,  1121. 

Conclusiveness  of  probate  as.  res  judicata.    Note,  21  L.  R.  A.  681, 
682,  686. 

Article  1190,  Louisiana  Code,  does  not  require  notice  of  sales  under 
articles  1116  and  1167. 

Approved  in  Massenberg  v.  Denison,  107  Fed.  22,  46  C.  C.  A.  120, 
holding,  under  Tex.  law  January  22,  1836,  adopting  Louisiana  laws  of 
succession,  order  of  court  unnecessary  for  sale  of  Texas  land  certifi- 
cate, value  under  five  hundred  dollars. 

Informalities  as  to  notices,  advertisements,  etc.,  cannot  oust  jurisdic- 
tion already  attached. 

Approved  in  Threadgill  v.  Colcord,  16  Okl.  468,  85  Pac.  709,  when 
plaintiff  in  suit  for  appointment  of  receiver  buys  property  at  receiver's 
sale,  he  cannot  collaterally  attack  appointment  of  receiver  or  validity 
of  sale;  Ryan  v.  Staples,  76  Fed.  726,  23  C.  C.  A.  541,  holding  sale 
to  satisfy  liens,  not  avoided  by  allowing  specific  lien  to  share  in  gen- 
eral proceeds;  Grevemberg  v.  Bradford,  44  La.  Ann.  418,  423,  10  South. 
TOO,  791,  holding  probate  sale  valid. 

Purchaser  at  judicial  sale  as  bona  fide  purchaser.    Note,  21  L.  R.  A. 
40. 

Equity  will  not  entertain  suit  to  set  aside  probate  or  administration, 
for  fraud,  mistake  or  forgery. 

Approved  in  Christianson  v.  King  County,  239  U.  S.  372,  373,  60 
L.  Ed.  336,  36  Sup.  Ct.  121,  holding  property  of  estate  may  be  escheated 
to  county  in  absence  of  heirs  and  upon  proper  notice;  Tilt  v.  Kelsey, 
207  U.  S.  56,  52  L.  Ed.  101,  28  Sup.  Ct.  1,  holding  New  York  court 
cannot  levy  succession  tax  on  estate  in  New  Jersey,  after  estate  has 
been  closed  by  courts  of  latter  State;  Wahl  v.  Franz,  100  Fed.  687, 
40  C.  C.  A.  638,  holding  proceeding  for  probate  of  will,  instituted  in 
Arkansas  court,  not  suit  of  civil  nature  in  law  or  equity  within  Judiciary 
Act  of  1888;  Bradley  v.  Bradley,  117  Md.  520,  83  Atl.  448,  where  equity 
refused  to  revoke  probate  of  will;  Mooney  v.  Hinds,  160  Mass.  471, 
36  N.  E.  484,  refusing  to  set  aside  probate  decree  of  another  State;  In 
re  Cilley,  58  Fed.  985,  holding  proceeding  to  probate  will,  not  a  suit 
"at  common  law,  or  in  equity"  and  not  removable;  Nantahala  etc. 
Talc  Co.  v.  Thomas,  76  Fed.  63,  refusing  to  correct  description  of  land 
in  deed  given  on  probate  sale;  Stowe  v.  Stowe,  140  Mo.  603,  41  S.  W. 
954,  refusing  to  vacate  probate  of  will. 

Distinguished  in  Walker  v.  Daly,  80  Wis.  228,  49  N.  W.  813,  holdinsr 
foreign  probate  sale  of  land  as  property  of  person  not  the  owner  cannot 
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affect  claim  of  the  owner;  dissenting  opinion  in  Wahl  v.  Franz,  100 
Fed.  693,  40  C.  C.  A.  638,  majority  holding  proceeding  in  Arkansas 
court  for  probate  of  will  not  "suit  of  civil  nature  in  law  or  equity," 
within  Judiciary  Act  1888. 

Relief  in  equity  from  orders  and  decrees  of  probate  and  other 
courts  having  exclusive  jurisdiction  over  the  estates .  of  dece- 
dents and  of  minors  and  other  incompetent  persons.  Note,  106 
Am.  St.  Rep.  643. 

Right  to  resist  judgment  of  sister  State  on  ground  of  fraud.  Note, 
32  L.  R.  A.  (N.  S.)  907,  910,  924,  932,  938. 

Character  and  kinds  of  judgments  and  orders  not  collaterally  as- 
sailable for  fraud  not  affecting  jurisdiction.  Note,  36  L.  R.  A. 
(N.  8.)  987. 

Miscellaneous.  Cited  in  Comstock  v.  Kerwin,  57  Neb.  5,  holding 
words  "or  his  legal  representatives,"  in  issue  of  patent,  embraces 
assignees  and  grantees. 

138  U.  &  461-464,  34  L.  Ed.  1051,  11  Sap.  Ot.  363,  IK  RE  GRAHAM. 

Criminal  judgment  must  conform  strictly  to  statute;  variation  in  char- 
acter or  extent  of  punishment  is  fatal. 

Approved  in  Weems  v.  United  States,  217  U.  S.  381,  19  Ann.  Oaa. 
705,  54  L.  Ed.  804,  30  Sup.  Ct.  544,  holding  punishment  provided  by 
Philippine  Penal   Code  for   falsification   of   accounts,   was   cruel   and 
unusual  and  void;  Sorenson  v.  United  States,  168  Fed.  787,  94  C.  C.  A. 
181,  holding  breaking  into  room  adjoining  postoffice  is  not  breaking 
into  postoffice;  Whitworth  v.  United  States,  114  Fed.  304,  52  C.  C.  A. 
214,  holding  improper,  judgment  of  imprisonment  for  three  years  and 
pay  costs,  where  Rev.  Stats.,  §  4046,  prescribed  penalty  for  embezzle- 
ment, imprisonment  and  fine  but  not  costs;  Ex  parte  Chase,  18  Idaho, 
565,  110  Pac.  1037,  holding  prisoner  can  only  be  sentenced  according 
to  law  at  time  of  commission  of  offense;  Hftrman  v.  United  States,  50 
Fed.  922,  In  re  Christian,  82  Fed.  201,  and  In  re  Johnson,  46  Fed.  481, 
all  discharging  prisoner  sentenced  to  simple  imprisonment,  for  offense 
of  which  punishment  is  imprisonment  at  hard  labor;  In  re  Pridgeon, 
57  Fed.  201,  discharging  prisoner  sentenced  to  hard  labor,  where  statute 
authorizes  only  fine  or  imprisonment;  Woodruff  v.  United  States,  58 
Fed.  768,  holding  sentence  of  imprisonment  void,  where  statute  requires 
fine  and  imprisonment. 

Habeas  corpus  cannot  correct  judgment  inflicting  excessive  punishment, 
which,  in  Wisconsin,  is  merely  error. 

Approved  in  Ex  parte  Ellerd,  71  Tex.  Cr.  294,  Ann.  Gas.  1916D,  361, 
158  S.  W.  1150,  holding  where  excessive  fine  is  imposed  same  is  void 


138  U.  S.  464^483        NOTES  ON  U.  S.  REPORTS.  396 

only  as  to  excess;  In  re  Manning,  139  U.  S.  507,  85  L.  Ed.  265,  11 
Sup.  Ct.  625,  refusing  to  discharge  prisoner  sentenced  by  judge  de  facto 
of  court  de  jure;  State  v.  Sheriff,  48  La.  Ann.  70,  55  Am.  St.  Rep,. 
261)  18  South.  958,  refusing  to  discharge  prisoner  sentenced  for  less 
than  minimum  prescribed  by  statute;  In  re  Taylor,  7  S.  D.  385,  58  Am. 
St.  Rep.  846,  45  L.  R.  A.  144,  64  N.  W.  254  (see  concurring  opinion  in 
7  S.  D.  397,  45  L.  R.  A.  158,  64  N.  W.  259),  and  In  re  Fanton,  55  Neb. 
706,  70  Am.  St.  Rep.  420,  76  N.  W.  448,  both  refusing  to  discharge  pris- 
oner under  excessive  sentence;  In  re  Roszcynialla,  99  Wis.  536,  75 
N.  W.  167,  holding  habeas  corpus  cannot  be  made  to  perform  functions 
of  writ  of  error. 

Distinguished  in  Martin  v.  District  Court,  37  Colo.  116,  119  Am.  St. 
Rep.  262,  86  Pac.  84,  holding  writ  of  certiorari  will  issue  to  review 
judgment  in  habeas  corpus  proceeding. 

Validity  of  sentences  differing  from  those  authorized  by  law.    Note, 
55  Am.  St.  Rep.  268,  269. 

Right  of  prisoner  who  has  received  excessive  sentence  to  be 'dis- 
charged on  habeas  corpus  or  appeal.    Note,  7  Ann.  Gas.  145. 

Effect  of  excessive  sentence.    Note,  45  L.  R.  A.  188,  148,  150. 

1S8  U.  a  464-483,  34  L.  Ed.  1044,  11  Sap.  Ct.  419,  CLAY  v.  FIELD. 

Surviving  partner  continuing  business  with  representatives'  consent, 
is  not  liable,  as  he  would  be  without  it. 

Approved  in  Dickens  v.  Dickens,  174  Ala.  357,  56  South.  813,  holding 
survivor  could  not  be  charged  with  money  expended  for  new  goods 
which  were  mingled  with  firm's  interest. 

Liability  of  continuing  partners  to  account  to  outgoing  partners. 
Note,  19  E.  R.  G.  722. 

Joint  claim,  based  on  joint  interest,  determines  jurisdiction;  distinct 
interests  cannot  be  joined. 

Approved  in  Thomas  v.  Green  County,  159  Fed.  341,  89  C.  C.  A.  405, 
and  Green  County  v.  Thomas'  Executor,  211  U.  S.  602,  53  L.  Ed.  345, 
29  Sup.  Ct.  168,  both  holding  joint  owners  and  holders  of  bonds  may 
unite  in  suit;  Wheless  v.  St.  Louis,  180  U.  S.  382,  45  L.  Ed.  585,  21 
Sup.  Ct.  403,  holding  interests  of  separate  plaintiffs  in  lots  upon  which 
assessment  is  to  be  levied,  being  entirely  distinct,  not  joinable  to  make 
jurisdictional  amount;  Eaton  v.  Hoge,  141  Fed.  66,  5  Ann.  Gas.  487, 
72  C.  C.  A.  74,  denying  Federal  jurisdiction  over  suit  by  several  owners 
of  water  rights,  joined  only  for  conveniences,  to  enjoin  division  of 
water  where  amount  in  dispute  as  to  each  is  not  two  thousand  dollars; 
Howard  v.  Linnhaven  Orchard  Co.,  228  Fed.  527,  holding  various  pur- 
chasers seeking  to  enforce  contracts  of  sale  of  corporation  could,  not 
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join  in  suit;  Nolen  v.  Rieehman,  225  Fed.  816,  holding  allegation 
that  value  in  dispute  exceeds  two  thousand  dollars  will  not  be  deemed 
inadvertent  where  facts  fail  to  show  amount  otherwise;  Bateman  v. 
Southern  Oregon  Co.,  217  Fed.  938,  133  C.  C.  A.  605,  Holding  number  of 
complainants  cannot  join  to  determine  several  rights  to  separate  tracts 
of  land;  Simpson  v.  Geary,  204  Fed.  510,  refusing  to  allow  joinder  in 
prosecution  for  violation  of  act  requiring  one  year's  experience  for  train 
crews;  Troy  Bank  v.  Whitehead,  184  Fed.  935,  936,  holding  owners 
of  two  separate  vendor's  lien  notes  could  not  unite  in  suit;  Risley  v. 
City  of  Utica,  179  Fed.  892,  holding  several  taxpayers  having  separate 
interests  cannot  join  to  give  jurisdictional  amount;  Stanwood  v.  Wish- 
ard,  134  Fed.  962,  in  Federal  suit  by  creditors  of  insolvent  to  recover 
insolvent's  property  fraudulently  acquired  by  defendants  when  claims 
of  some  of  creditors  exceed  two  thousand  dollars,  others  claiming  less 
may  join;  McDaniel  v.  Traylor,  123  Fed.  339,  holding  heirs  cannot 
sue  to  set  aside  several  judgments  against  estate  where  no  judgment 
reaches  two  thousand  dollars,  though  in  aggregate  they  exceed  that 
amount ;  Washington  County  v.  Williams,  111  Fed.  813,  49  C.  C.  A.  621, 
holding  separate  bondholders,  being  entitled  to  pro  rata  share  of  annual 
county  tax,  cannot  unite  to  obtain  decree  declaring  validity  of  bonds, 
legal  remedy  being  adequate;  Hagge  v.  Kansas  City  St.  R.  Co.,  104 
Fed.  393,  holding  land  owners  injured  by  overflow  of  stream  due  to  de- 
fendant's obstructions,  may  unite  for  injunction  if  each  claim  reaches 
two  thousand  dollars;  Stemmler  v.  McNeil,  102  Fed.  661,  holding  in 
suit  to  quiet  title  to  land  claimed  by  plaintiff  and  numerous  defendants, 
each  defendant's  claim  must  reach  two  thousand  dollars;  Walter  v. 
Northeastern  R.  R.  Co.,  147  U.  S.  373,  87  L.  Ed.  208,  13  Sup.  Ct.  350, 
holding  Federal  court  without  jurisdiction  to  enjoin  collection  of  taxes 
under  distinct  assessments,  no  one  of  which  amounts  to  two  thousand 
dollars;  Texas  etc.  Ry.  Co.  v.  Gentry,  163  U.  S.  363, 'jML.  Ed.  191, 
16  Sup.  Ct.  1107,  holding  Federal  court  has  jurisdiction  of  "suit  by  heirs 
to  recover  for  wrongful  death;  Sioux  Falls  Nat.  Bank  v.  Swenson,  48 
Fed.  625,  holding,  in  suit  by  bank  to  enjoin  collection  of  tax  against 
shareholders,  each  must  claim  jurisdictional  amount;  Herbert  v.  Rainey, 
54  Fed.  252,  holding  joint  interest  of  tenants  and  remaindermen,  suing 
to  prevent  injury,  is  test  of  jurisdiction;  Holt  v.  Bergevin,  60  Fed.  2, 
holding  separate  claims  for  labor  cannot  be  joined  to  give  Federal  court 
jurisdiction  to  enforce  lien;  Busey  v.  Smith,  67  Fed.  16,  holding  Fed- 
eral court  without  jurisdiction  of  suit  by  creditor  of  decedent  against 
heirs,  unless  liability  of  each  exceeds  two  thousand  dollars;  Smithson 
v.  Hubbell,  81  Fed.  594,  holding,  in  suit  by  creditor  of  national  bank, 
in  behalf  of  himself  and  others,  to  enjoin  payment  of  dividends,  juris- 
diction depends  on  amount  of  plaintiff's  own  claim;  Wheless  v.  St. 
Louis,  96  Fed.  866,  holding  several  land  owners  cannot  join  to  give 
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Federal  court  jurisdiction  to  enjoin  city  assessment;  Garneau  ▼.  Port 
Blakely  Mill  Co.,  20  Wash.  100,  54  Pac.  772,  holding  several  plaintiffs, 
having  distinct  claims,  cannot  combine  to  give  appellate  court  juris- 
diction. 

Distinguished  in  Pinel  v.  Pinel,  240  U.  S.  596,  60  L.  Ed.  818,  36  Sup. 
Ct.  417,  holding  children  cannot  unite  in  suit  to  determine  interest  in 
father's  estate;  Louisville  etc.  R.  Co.  v.  Smith,  128  Fed.  4,  63  C.  C.  A. 
1,  holding  in  suit  by. railroad  to  enjoin  threatened  interference  with 
right  of  way,  value  of  right  of  way,  not  of  land,  is  amount  in  contro- 
versy; Jones  v.  Mutual  Fidelity  Co.,  123  Fed.  511,  holding,  under  19 
Del.  Laws,  c.  181,  equity  has  jurisdiction  of  suit  by  unsecured  cred- 
itors of  insolvent  corporation  where  assets  exceed  two  thousand  dollars 
in  value;  National  Bank  v.  Allen,  90  Fed.  556,  33  C.  C.  A.  169,  holding 
judgment  creditor,  whose  claim  is  less  than  two  thousand  dollars,  can 
intervene  in  creditors'  bill,  where  jurisdiction  has  attached;  dissenting 
opinion  in  Washington  County  v.  Williams,  111  Fed.  814,  49  C.  C.  A. 
621,  majority  holding  holders  of  county  bonds  entitled  to  pro  rata 
share  of  annual  tax  cannot  join  to  obtain  declaration  of  validity  of 
bonds,  legal  remedy  being  adequate. 

Jurisdiction  of  Federal  Circuit  Court  as  affected  by  amount  in 
controversy  in  cases  of  joint  parties  plaintiff  or  defendant.  Note, 
5  Ann,  Gas.  489. 

Evidence  aliunde  Is  admissible  to  explain  latent  ambiguity  in  words 
"received  on  settlement  to  this  date." 

Approved  in  Blake  v.  Pine  Mt.  etc.  Coal  Co.,  76  Fed.  654,  22  C.  C.  A. 
430,  admitting  parol  explanation  of  contract  to  purchase  land. 

Disposition  of  partnership  realty  on  dissolution  of  firm  by  death 
of  PttfMP •    Note,  Ann.  Gas.  1912D,  1208>  1222. 

138  U.  S.  483-486,  34  L.  Ed.  1031, 11  Sup.  Ct.  464,  BUNT  ▼.  8EEB&A  BUTTE 
ETC.  MIN.  CO. 

Servant  stopping  to  rest  in  mine,  with  notice  of  danger,  assumes  all 
risk. 

Approved  in  Republic  Iron  etc.  Co.  v.  Thomasino,  176  Fed.  54,  29 
L.  B.  A.  (N.  S.)  606,  99  C.  C.  A.  523,  holding  where  miner  worked  in 
mine  where  roof  was  unsupported  he  assumed  risk;  Davis  v.  Trade 
Dollar  Consol.  Min.  Co.,  117  Fed.  125,  54  C.  C.  A.  636,  holding  servant 
working  in  mine  assumes  risk  from  missed  blasts;  Indiana  etc.  Oil 
Co.  v.  O'Brien,  160  Ind.  276,  65  N.  E.  921,  holding  person  not  servant 
injured  by  falling  of  temporary  bridge  need  not  negative  assumption 
of  risk  in  passing  over  same;  Branson  v.  Southwestern  Development 
Co.,  7  Ind.  Ter.  224,  104  S.  W.  598,  holding  miner  working  under  roof 
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retracted  by  himself  assumes  risk ;  Interstate  Coal  Co.  y.  Molner,  150 
^«  325,  150  S.  W.  374,  holding  miner  knowingly  working  under  de- 
^ctive  roof  assumes  risk;  Ziegenmeyer  v.  Goetz  Lime  etc.  Co.,  113  Mo. 
APP-  339,  88  S.  W.  143,  where  quarryman  knew  of  danger  from  falling 
f°ck8  on  setting  off  of  blasts,  assumed  risk  by  continuing  work,  where 
v  slight  effort  he  could  have  obtained  adequate  protection;  Mace  v. 
Carolina  M.  Co.,  169  N.  C.  148,  85  S.  E.  154,  holding  miner  negligently 
removing  supports  cannot  recover;  Rock  Island  Coal  Mining  Co.  v. 
Davis,  44  Okl.  422,  144  Pac.  604,  holding  mine  owner  liable  for  main- 
taining defective  timbering;  Neeley  v.  Southwestern  etc.  Oil  Co.,  13 
Okl.  369,  64  L.  R.  A.  145,  75  Pac.  541,  servant  entering  hazardous  em- 
ployment and  continuing  work  with  knowledge  of  character  of  appli- 
ances from  which  injuries  may  be  apprehended  assumes  risk;  Chicago 
etc.  Ry.  Co.  v.  Davis,  53  Fed.  63,  3  C.  C.  A.  429,  section-man  standing 
in  front  of  car  on  down  grade  is  negligent ;  Union  Pac.  Ry.  Co.  v.  Jarvi, 
53  Fed.  69,  3  C.  C.  A.  433,  question  of  contributory  negligence  of  miner 
injured  by  falling  wall,  is  for  jury;  Minneapolis  v.  Lundin,  58  Fed. 
529,  7  C.  C.  A.  344,  disallowing  recovering  for  sewer  becoming  unsafe  in 
course  of  work,  through  negligent  fellow-servant;  Detroit  etc.  Oil  Co. 
v.  Grable,  94  Fed.  77,  36  C.  C.  A.  94,  engineer,  with  notice,  assumes 
risks  of  being  caught  in  projections  on  fly-wheels;  Ashland  etc.  Ry. 
Co.  v.  Wallace,  101  Ky.  639,  42  S.  W.  747,  dangers,  not  defects  alone, 
must  be  obvious  to  charge  servant. 

Duty  of  mine  owners  to  prevent  injury  to  their  employees.    Note, 
87  Am.  St.  Rep.  567. 

Liability  of  mine  owner  to  servant  for  injuries  caused  by  falling 
of  roof  of  mine.    Note,  Ann.  Gas.  1912B,  586,  588. 

Contributory  negligence  in  entering  or  remaining  in  employment. 
Note,  49  L.  R.  A.  56. 

Where  evidence  would  warrant  no  other  conclusion,  verdict  may  be 
directed. 

Approved  in  Cook  v.  Robinson,  194  Fed.  759, 114  C.  C.  A.  473,  hold- 
ing garnishee  need  not  rest  in  order  to  move  at  close  of  plaintiff's  case 
to  dismiss  proceedings;  Southern  Pac.  Co.  v.  Seley,  152  U.  S.  156,  38 
L.  Ed.  396,  14  Sup.  Ct.  533,  company  entitled  to  peremptory  instruction 
for  negligence  of  conductor;  Fowler  v.  Pleasant  Val.  Coal  Co.,  16  Utah, 
355,  52  Pac.  596,  directing  a  verdict  for  defendant,  where  miner  sat  under 
hanging  wall,  with  notice  of  danger. 

Distinguished  in  Louisville  etc.  R.  Co.  v.  Kelly,  63  Fed.  410, 11  C.  C.  A. 
260,  holding  question  of  negligence  in  coupling  cars,  where  brakemen 
knew  of  defect,  is  for  jury. 
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138  U.  8.  486-495,  34  L.  Ed.  1032,  11  Sup.  Ct.  408,  EANNEB  ▼.  MOT7LTOK. 

Equity  will  refuse  to  set  aside  administrator's  sale,  after  thirteen  years* 
delay  on  part  of  devisees. 

Approved  in  Kessler  v.  Ensley,  123  Fed.  562,  holding  four  years'  delay 
by  stockholder  to  set  aside  conveyance  of  corporation  bars  right,  though 
statutory  period  to  recover  land  ten  years ;  New  York  Security  etc.  Co. 
v.  Louisville  etc.  R.  Co.,  97  Fed.  233,  holding  delay  of  nine  years  without 
showing  that  holders  could  have  known  of  offer  to  exchange  outstand- 
ing bonds  for  new  bonds  barred  such  right;  Elliott  v.  Elliott,  3  Alaska, 
373,  holding  delay  of  four  years  in  asserting  interest  in  mine  was  fatal ; 
Williams  v.  Woodruff,  35  Colo.  65,  5  L.  R.  A.  (N.  S.)  986,  85  Pac.  102, 
holding  delay  of  thirteen  years  in  asserting  interest  in  trust  was  fatal; 
Sinclair  v.  Gunzenhauser,  179  Ind.  132,  98  N.  E.  56,  holding  right  to 
redeem  from  mortgage  barred  after  fifteen  years;  Kavanaugh  v.  Flavin, 
35  Mont.  138,  88  Pac.  766,  holding  delay  of  twelve  years  in  asserting 
interest  in  mine  was  fatal ;  Patterson  v.  Hewitt,  11  N.  M.  23,  55  L.  R.  A. 
658,  66  Pac.  558,  holding  fifteen  years'  delay  barred  claimant  of  con- 
flicting mining  claims  under  verbal  agreement  whereby  former  locations 
abandoned  and  new  location  made  in  name  of  one;  Wampol  v.  Kountz, 
14  S.  D.  339,  86  Am.  St.  Rep.  769,  85  N.  W.  596,  holding  defendant  after 
allowing  plaintiff  to  occupy  and  improve  land  for  thirteen  years  be- 
lieving grantor's  deed  valid  cannot  show  it  a  forgery;  Underwood  v. 
Dugan,  139  U.  S.  383,  35  L.  Ed.  199,  11  Sup.  Ct.  619,  dismissing  bill  for 
great  lapse  of  time  herein ;  Hammond  v.  Hopkins,  143  U.  S.  250,  36  L.  Ed. 
145, 12  Sup.  Ct.  427,  refusing  to  set  aside  purchase  of  trust  property  by 
trustee;  Ware  v.  Galveston  City  Co.,  146  U.  S.  116,  36  I*.  Ed.  910,  13 
Sup.  Ct.  38,  disallowing  bill  to  set  aside  transfer  of  stock,  after  forty- 
three  years;  Penn  Mut.  Life  Ins.  Co.  v.  Austin,  168  U.  S.  698,  42  L.  Ed. 
631, 18  Sup.  Ct.  228,  laches  rests,  not  only  on  lapse  of  time,  but  on  change 
of  circumstances,  or  intervening  rights;  Naddo  v.  Bar  don,  51  Fed.  498, 
2  C.  C.  A.  335,  laches  not  excused  by  nonresidence ;  Holladay  v.  Land 
etc.  Imp.  Co.,  57  Fed.  792,  6  C.  C.  A.  560,  disallowing  partnership  settle- 
ment to  be  set  aside,  after  twenty-four  years,  parties  dead ;  Kemp  v.  Nick- 
erson,  66  Fed.  683,  disallowing  bill  twenty-three  years  after  death  and 
probate  of  will,  to  obtain  distribution  as  though  intestate ;  Nantahala  etc. 
Talc  Co.  v.  Thomas,  76  Fed.  65,  disallowing  enforcement  of  equity  in 
land  after  twelve  years,  against  innocent  parties;  Miles  v.  Vivian,  79 
Fed.  853,  25  C.  C.  A.  208,  delay  of  twenty  years  bars  suit  of  bondholder 
against  trustee,  for  failing  to  have  mortgage  recorded;  Loomis  v.  Rosen- 
thal, 34  Or.  601,  57  Pac.  60,  changes  of  condition,  and  nineteen  years' 
delay,  bars  heirs  from  recovering  land ;  Rogers  v.  Van  Nortwick,  87  Wis. 
429,  58  N.  W.  762,  delay  of  three  years  bars  bill  to  compel  transfer 
of  stock  fraudulently  held;  Melms  v.  Pabst  Brewing  Co.,  93  Wis.  174, 
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57  Am.  St  Rep.  91%  66  N.  W.  524,  holding  heirs  delaying  four  years 
after  majority  are  barred. 

Equity— Stale  claim.    Note,  23  Am.  St  Rep.  149,  151. 

138  TJ.   a  496-^501,  34  L.  Ed.  1012,  11  Sup.  Ot.  386,  IdSSOTTBI  T.  AN- 
DRIANO. 

Supreme  Court  will  not  review  ruling  In  favor  of  claim  based  on  citizen- 
ship, under  act  of  Congress. 

Approved  in  Baker  v.  Baldwin,  187  U.  S.  63,  47  L.  Ed.  76,  23  Sup.  Ct. 
20,  holding  Michigan  decision  sustaining  act  Congress  February  28,  1878, 
making  silver  dollar  of  412.5  grains  full  legal  tender,  not  reviewable; 
Lynde  v.  Lynde,  181  U.  S.  186,  45  L.  Ed.  814,  21  Sup.  Ct.  556,  holding 
New  York  decision  holding  husband  bound  by  New  Jersey  divorce  decree 
awarding  wife  alimony  not  reviewable  by  Supreme  Court ;  Kizer  v.  Tex- 
arkana  &  Fort  Smith  Ry.  Co.,  179  U.  S.  201,  46  L.  Ed.  153,  21  Sup.  Ct. 
101,  refusing  to  review  Arkansas  decision  sustaining  defense  to  action 
on  contract  to  furnish  cars  that  contract  violated  Interstate  Commerce 
Act;  Taylor  v.  Beckham  (No.  1),  178  U.  S.  571,  44  L.  Ed.  1198,  20  Sup. 
Ct.  898,  refusing  to  review  Kentucky  court's  decision  in  Taylor-Beckham 
gubernatorial  contest;  De  Larmar's  Nevada  G.  M.  Co.  v.  Nesbitt,  177 
U.  S.  528,  44  L.  Ed.  874,  20  Sup.  Ct.  717,  holding  State  court  decision 
quieting  title  to  mining  claims  held  under  Rev.  Stats.,  §  2324,  as  ex- 
tended by  28  Stat,  at  Large,  114,  c.  142,  not  reviewable;  McNulta  v. 
Lochridge,  141  U.  S.  330,  85  L.  Ed.  798, 12  Sup.  Ct.  12,  only  party  whose 
right  is  denied  may  appeal;  Boyd  v.  Nebraska,  143  U.  S.  161,  36  L.  Ed. 
109, 12  Sup.  Ct.  382  (see  dissenting  opinion  in  143  U.  S.  183,  36  L.  Ed. 
117, 12  Sup.  Ct.  390),  ruling  by  State  court  that  party  is  not  eligible  to 
office,  as  not  being  a  citizen  of  United  States,  is  reviewable;  Dower  v. 
Richards,  151  U.  S.  666,  38  L.  Ed.  308, 14  Sup.  Ct.  455,  State  decision  not 
reviewable  on  questions  of  fact;  Jersey  City  etc.  R.  R.  Co.  v.  Morgan, 
160  U.  S.  293,  40  L.  Ed.  482,  16  Sup.  Ct.  278,  State  court  holding  silver 
eoin  was  legal  tender,  cannot  be  reviewed ;  Conde  v.  York,  168  U.  S.  650, 
42  L.  Ed.  614*  18  Sup.  Ct.  237,  dismissing  error,  where  statute  only  col- 
laterally involved ;  Brooklyn  etc.  Ferry  Co.  v.  MacMahon,  166  U.  S.  718, 
41  L.  Ed.  1186,  17  Sup.  Ct.  992,  Goodsell  v.  Delta  &  Pine  Land  Co.,  166 
U.  S.  718,  41  L.  Ed.  1186, 17  Sup.  Ct.  993,  and  Farmers '  Bank  v.  Rose  lie, 
172  U.  S.  641,  43  L.  Ed.  1180,  19  Sup.  Ct.  875,  both  dismissed  on  author- 
ity of  cited  case ;  Whitten  v.  Tomlinson,  160  U.  S.  238,  40  L.  Ed.  411, 
16  Sup.  Ct.  300,  arguendo. 

Distinguished  in  St.  Louis  etc.  Ry.  Co.  v.  McWhirter,  229  U.  S.  287, 
57  L.  Ed.  1190,  33  Sup.  Ct.  858,  holding  Supreme  Court  will  review  de- 
cision under  Hours  of  Service  Aet. 
XV— 26 
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Time  and  manner  of  raising  and  deciding  questions  in  State  court 
to  obtain  review  in  Federal  Supreme  Court.  Note,  68  L.  R.  A. 
54,55. 

138  U.  a  501-609,  34  L.  Ed.  1023, 11  Sup.  Ot.  406,  LOT7I8VILLB  ETC.  R.  R. 
CO.  ▼.  WILSON. 

Vendee  at  foreclosure  subject  to  liens,  may  appeal  from  order  giving 
priority. 

Approved  in  Fordyce  v.  Omaha  etc.  R.  R.  Co.,  145  Fed.  555,  reaffirm- 
ing rule. 

Distinguished  in  Chicago  etc.  R.  R.  Co.  v.  McCammon,  61  Fed.  775, 
10  C.  C.  A.  50,  purchaser  paying  in  full  cannot  be  required  to  pay 
claim  allowed  against  receiver,  after  confirmation. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal 
Supreme  Court  for  review.    Note,  66  L.  R.  A.  855. 

"Wages  of  employees"  given  priority  from  proceeds  of  foreclosure,  do 
not  include  special  counsel. 

Approved  in  Harmon  v.  Blackwell,  232  Fed.  442,  holding  court  may 
direct  receiver  to  pay  settlement  of  personal  injury  case;  Loveland  & 
Hinyan  Co.  v.  Blair,  222  Fed.  209,  137  C.  C.  A.  521,  holding  court  will 
not  interfere  with  discretion  of  receiver  in  paying  claims;  Gay  v. 
Hudson  River  Electric  Power  Co.,  178  Fed.  505,  holding  attorney  em- 
ployed to  obtain  options  was  not  "employee"  entitled  to  preference; 
Monsarrat  v.  Mercantile  Trust  Co.,  109  Fed.  231,  48  C.  C.  A.  328,  hold- 
ing provision  of  order  appointing  receiver,  directing  payment  of  traffic 
and  mileage  balances,  entitles  creditor  to  preference  from  income  but  not 
from  corpus;  Gregg  v.  Mercantile  Trust  Co.,  109  Fed.  226,  48  C.  C/A. 
318,  holding  claims  for  legal  services  rendered  railroad  in  ordinary 
course,  not  contributing  beneficially  to  mortgagees,  not  preferred  claims; 
Latta  v.  Lonsdale,  107  Fed.  585,  47  C.  C.  A.  1,  holding  attorney  em- 
ployed by  railroad  at  yearly  salary  not  within  Sandf.  &  H.  Dig.  Ark., 
§§  1425,  1426,  confining  insolvent  corporation's  preferences  to  employees' 
salaries;  Moore-Mansfield  Const.  Co  v.  Indianapolis  Ry.  Co.,  179  Ind. 
380,  Ann.  Gas.  1915D,  917,  44  L.  R.  A.  (N.  S.)  816,  101  N.  £.  305,  hold- 
ing pendency  of  mechanic's  lien  suits  would  abate  suit  to  foreclose  mort-| 
gage;  In  re  Klein's  Estate,  35  Mont.  214,  88  Pac.  805,  holding  executor 
may  petition  court  to  determine  priority  under  will;  State  v.  Cole,  38 
Nev.  235,  148  Pac.  557,  refusing  to  mandamus  controller  to  pay  salary 
of  superintendent  at  Panama-Pacific  Exposition;  Phoenix  Iron  Co.  v. 
Roanoke  Bridge  Co.,  169  N.  C.  514,  86  S.  E.  185,  holding  one  furnishing 
teams  and  wagons  was  independent  contractor;  dissenting  opinion  in 
Franklin  Trust  Co.  v.  State  of  New  Jersey,  181  Fed.  778,  104  C.  C.  A. 
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^  majority  holding  franchise  tax  not  entitled  to  priority;  dissenting 

°W/ijon  in  Illinois  Trust  etc.  Bank  v.  Doud,  105  Fed.  154,  52  L.  R.  A.  481, 

*  G  C.  A.  389,  majority  holding  claim  for  money  loaned  to  pay  interest 

**  prior  mortgage  of  railway  not  preferred  to  mortgage  claim ;  Finance 

°-  ^-   Charleston  etc.  R.  Co.,  46  Fed.  428,  disallowing  priority  to  counsel, 

0yer  bondholders ;  Tod  v.  Kentucky  Union  Ry.,  52  Fed.  247,  3  C.  C.  A.  60, 

k-    &.  A.  312,  contractors  supplying  laborers  are  not  laborers  within 

jj*eeb^nic»g  lien  law  of  Kentucky;  Finance  Co.  v.  Charleston  etc.  R.  Co., 

**«<!_    527,  allowing  payment  to  lawyer  receiving  fixed  wages;  Finance 

°;  v.    Charleston  etc.  R.  Co.,  52  Fed.  680,  disallowing  priority  to  counsel 

p%     though  resulting  in  benefit  to  bondholders;  Southern  Ry.  Co.  v. 

'Alefct,    76  Fed.  509,  22  C.  C.  A.  303,  earnings  diverted  to  mortgage  debt, 

J*3*    fe^  restored  for  necessary  repairs;  Frick  Co.  v.  Norfolk  etc.  R.  Co., 

**e<l-  738,  32  C.  C.  A.  31,  one  laying  track  and  wires  at  agreed  price, 

4***°^    **  laborer,  within  Virginia  lien  law;  Lewis  v.  Fisher,  80  Md.  144, 

."•^tt-    St.  Rep.  830,  26  L.  R.  A-  280,  30  Atl.  610,  attorney  not  entitled  to 

nj  °ri<ty  under  Maryland  code,  allowing  three  months'  wages  to  employees; 

A^1*    ^.  Renninger,  89  Md.  71,  44  L.  R.  A.  414,  42  Atl.  929,  party  cut- 

fyT^    Showing  timber,  to  be  paid  by  measurement,  is  no  laborer,  but  a 

to^^^^-tor;  Central  Trust  Ce.  v.  Thurman,  94  Ga.  742,  20  S.  E.  143, 

ite     -f^J-^^guished  in  Seaboard  Air  Line  Ry.  Co.  v.  Continental  Trust  Co., 

***«*£»     ^<3.  601,  holding  attorney  acting  as  division  counsel  is  employee 

&  ^      ^«i  to  priority;  Illinois  Trust  etc.  Bank  v.  Doud,  105  Fed.  146, 

$^tf   ^  "*^^«  A.  481,  44  C.  C.  A.  389,  holding  claim  for  advance  to  railroad, 

V>  th  ^^  ^^     pay  interest  on  prior  mortgage  and  in  construction,  not  preferred 

tortgage  lien. 


/ 


o  are  entitled  to  preferences  as  laborers,  employees,  or  servants. 
^Sfote,  18  L.  R.  A.  305. 

^vtles  cannot  contest  receiver's  right  to  pay  claims  given  priority. 

Approved  in  Gregg  v.  Mercantile  Trust  Co.,  109  Fed.  226,  48  C.  C.  A. 
31 8,  holding  unsecured  creditors,  with  preferential  claims  against  rail- 
road, entitled  to  have  restored  to  corpus  amounts  diverted  by  paying 
certificates  for  equipments. 

Attorney  is  entitled  to  priority  for  services  rendered  receiver,  but  not 
to  subsequent  creditors  or  debtor. 

Approved  in  Barnes  v.  Alexander,  232  U.  S.  123,  58  L.  Ed.  584,  34 
Sup.  Ct.  276,  holding  attorney  has  Hen  on  funds  recovered;  Ingersoll  v. 
Coram,  211  U.  S.  368,  53  L.  Ed.  229,  29  Sup.  Ct.  92,  holding  attorney 
has  lien  on  funds  recovered  in  will  contest;  Loofbourow  v.  Hicks,  24 
Utah,  58,  66  Pac.  604,  holding  where  decree  of  foreclosure  provides  for 
payment  of  attorney's  fees,  such  fees  are  part  of  judgment  and  liens 
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on  property ;  Potter  v.  Ajax  Min.  Co.,  22  Utah,  287,  61  Pac.  1001,  hold- 
ing, under  Comp.  Laws  Utah  1888,  §  3683,  attorney  and  client  may  make 
own  agreement  as  to  fees,  and  client  cannot  defeat  attorney's  claim 
by  compromise;  St.  Louis  Trust  Co.  v.  Riley,  70  Fed.  36,  30  L.  R.  A. 
459,  16  C.  C.  A.  610,  claim  for  personal  injuries,  caused  before  receiver- 
ship, is  not  prior  to  mortgage  debt  in  earning  out  of  receivership;  Gray 
v.  Denhalter,  17  Utah,  317,  53  Pac.  977,  holding  attorney  entitled  to  lien 
in  judgment,  given  on  foreclosure;  Victor  Gold  etc.  Mi».  Co.  v.  National 
Bank  of  the  Republic,  18  Utah,  97,  72  Am,  St.  Rep.  771,  55  Pac.  74,  at- 
torneys have  lien  on  judgment,  for  costs  advanced. 

Claims  which  take  precedence  over  mortgages  of  railway  and  like 
property.    Note,  54  Am.  St  Rep.  404,  414,  415. 

Attorney's  lien  as  affected  by  fact  that  his  client  is  trustee.    Note, 
12  Ann.  Gas.  779. 

Priority  of  claims  against  property  in  receiver's  hands  over  re- 
corded liens.    Note,  2  L.  R.  A.  (N.  S.)  1036,  1062. 

Miscellaneous.  Cited  in  Atchison  etc.  R.  Co.  v.  Osborn,  148  Fed.  610, 
78  C.  C.  A.  378,  interlocutory  order  appointing  receiver  for  railroad 
confers  no  vested  rights  on  outside  creditors;  Van  Frank  v.  Missouri 
Pac.  Ry.  Co.,  89  Mo.  App.  469,  holding  claim  for  traffic  balances  accru- 
ing within  year  prior  to  first  receivership  preferred  to  mortgage  debt; 
State  v.  Stevens,  34  Nev.  143, 116  Pac.  604,  refusing  to  mandamus  town- 
site  trustee  to  give  deed  when  proper  amount  was  not  tendered;  Hand 
v.  Cook,  29  Nev.  543,  92  Pac.  10,  holding  governmental  mineral  surveyor 
not  public  officer. 

138  U.  S.  509-513,  34  L.  Ed.  1052,  11  Sap.  Ot.  428,  KNEELAND  ▼.  AMER- 
ICAN LOAN  ETC.  CO. 

Interveners  in  foreclosure  allowed  rental  for  rolling  stock  while  held 
by  receiver. 

Approved  in  Bosworth  v.  Terminal  R.  R.  Assn.,  174  U.  S.  185,  43 
L.  Ed.  942,  19  Sup.  Ct.  626,  Bosworth  v.  Terminal  R.  R.  Assn.,  80  Fed. 
971,  26  C.  C.  A.  279,  and  Kneeland  v.  Bass  Foundry  etc.  Works,  140 
U.  S.  595,  596,  35  L.  Ed.  544,  545,  11  Sup.  Ct.  858,  all  allowing  claims  for 
necessary  supplies  furnished  railroad,  out  of  fund  realized  on  foreclosure 
sale ;  dissenting  opinion  in  Dubois  v.  Bowles,  55  Colo.  339,  134  Pac.  121, 
majority  holding  where  one  holding  deed  as  mortgage,  refuses  sale  of 
property,  it  will  be  deemed  refusal  of  tender  of  amount  due. 

On  reversal  and  remand  of  equity  cause,  with  order  to  strike  out,  court 
will  not  reopen  whole  case. 

Approved  in  Ex  parte,  The  Republic  of  Colombia,  195  U.  S.  606,  49 
L.  Ed.  340.  25  Sup.  Ct.  107,  construing  decree  reversing  decree  confirm- 
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$?S  Arbitration  award;  Metcalf  v.  Watertown,  68  Fed.  864,  16  C.  C.  A^ 
*  **STuendo. 

**•    a  514-524,  34.  L.  Ed.  1026,  11  Sap.  Ot.  457,  WILLIAMS  ▼.  UNITED 


^^***tlllcatioii  of  land  to  Nevada,  under  act  of  1880,  passed  legal  title. 
fc^  ***>*oved  in  Iowa  R.  R.  Land  Co.  v.  Davis,  102  Iowa,  132,  71  N.  W. 
^*  folding  land  taxable  after  certification  to  State,  and  conveyance 

^^T^dty  may  divest  title  acquired  by  fraud  or  mistake,  from  individual 

V^rnxnent. 
proved  in  Camp  v.  Boyd,  229  U.  S.  559,  57  L.  Ed.  1880,  33  Snp.  Ct. 
*Yfe&,  holding  persons  holding  two  of  three  parcels  of  land  may  join  to 
restrain  ejectment  suit;  Southern  Pac.  R.  R.  Co.  v.  United  States,  200 
U.  S.  351,  50  L.  Ed.  511,  26  Sup.  Ct.  296,  upholding  jurisdiction  of  bill 
by  United  States  for  cancellation  of  patent  and  for  discovery  of  sales  to 
bona  fide  purchasers  and  confirmation  of  their  title;  United  States  v. 
Lavenson,  206  Fed.  758,  760,  holding  where  lands  were  patented  for  water 
power  and  not  mining  purposes,  same  would  be  canceled;  United  States 
v.  Mills,  190  Fed.  515,  111  C.  C.  A.  345,  holding  patent  may  be  can- 
celed on  proof  of  false  affidavit  of  residence ;  Northern  Pac.  Ry.  Co.  v. 
United  States,  176  Fed.  709, 101  C.  C.  A.  117,  holding  United  States  may 
cancel  patent  of  railroad  covering  mineral  lands;  Sloss  Iron  etc.  Co.  v. 
South  Carolina  &  G.  R.  Co.,  162  Fed.  547,  holding  contract  to  furnish 
coal  for  period  of  years  will  be  deemed  to  be  at  market  price;  Cosmos 
Exploration  Co.  v.  Gray  Eagle  Oil  Co.,  112  Fed.  12,  61  L.  R.  A.  230, 
50  C.  C.  A.  79,  holding  equity  without  jurisdiction  of  suit  to  determine 
rights  in  land  claimed  where  plaintiff  out  of  possession  and  defendant 
exploring  for  oil  in  land,  affirming  Cosmos  Exploration  Co.  v.  Gray 
Eagle  Oil  Co.,  104  Fed.  44,  refusing  relief  to  lieu-land  claimant  where 
affidavits  alleged  land  nonmineral  and  unoccupied  where  locators  were  in 
possession  exploring  for  oil;  Murray  v.  Sanderson,  62  Wash.  481,  114 
Pac.  426,  canceling  option  on  land  where  it  was  indefinite  as  to  time  of 
exercise;  Duluth  etc.  R.  R.  Co.  v.  Roy,  173  U.  S.  590,  43  L.  Ed.  822, f 
19  Sup.  Ct.  550,  United  States  v.  Reed,  53  Fed.  409,  United  States  v. 
Hendy,  54  Fed.  448,  449,  and  Germania  Iron  Co.  v.  United  States,  165 
U.  S.  384,  41  L.  Ed.  756,  17  Sup.  Ct.  339   (affirming  58  Fed.  337,  7 
C.  C.  A.  256),  all  canceling  patent  to  land,  issued  by  mistake;  Stimson 
Land  Co.  v.  Rawson,  62  Fed.  430,  applying  rule  in  quieting  title  to  land ; 
Garrard  v.  Silver  Peak  Mines,  82  Fed.  592,  enforcing  equitable  title  of 
patentee  to  land  omitted  from  description,  by  mistake;  United  States  v. 
Central  Pac.  R.  Co.,  84  Fed.  219,  canceling  patent  to  mineral  lands, 
knowingly  purchased  as  agricultural  lands;  Ellesworth  v.  McCoy,  95 
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Oa.  48,  22  S.  E.  40,  maintaining  bill  to  set  aside  deed  obtained  by  f rand ; 
dissenting  opinion  in  Hendryx  v.  Perkins,  114  Fed.  829,  52  C.  C.  A.  435, 
majority  holding  bill  for  vacation  of  prior  decree  for  fraud  will  not 
sustain  decree  granting  such  relief  on  ground  of  mistake  of  fact. 

Distinguished  in  Southern  Pac.  R.  R.  Co.  v.  United  States,  200  U.  S. 
359,  50  L.  Ed.  515,  26  Sup.  Gt.  298,  arguendo. 

Relief  from  mistake  of  law  as  to  effect  of  instrument.    Note,  28 
L  R.  A,  (N,  S.)  789,  907. 

B1U  pointing  to  fraud,  and  also  mistake,  is  sustainable,  although  only 
latter  proved. 

Approved  in  Dietrich  v.  Hutchinson,  73  Vt.  142,  87  Am.  St  Rep.  703, 
50  Atl.  812,  holding  failure  to  include  husband  in  deed  as  grantor  through 
mistake  of  scrivener,  other  necessary  elements  being  present,  warrants 
rescission. 

Although  secretary  cannot  refuse  to  certify  land  he  may  delay  inequi- 
table proceedings. 

Approved  in  Baldwin  v.  Keith,  13  Okl.  628,  629,  75  Pac.  1125,  Secre- 
tary of  Interior  may  deny  application  to  make  homestead  entry  by  one 
who  has  no  equities  in  land,  where  there  is  Indian  allotment  errone- 
ously made;  Altschul  v.  Clark,  39  Or.  328,  65  Pac.  995,  holding,  under 
Rev.  Stats.,  §§  441,  453,  selection  by  road  company  of  land  granted  to 
Oregon  for  military  roads  passes  no  title  till  Secretary  of  Interior  ap- 
proves; Lawrence  v.  Potter,  22  Wash.  46,  60  Pac.  152,  holding,  under 
Rev.  Stats.,  §  2297,  Land  Department  has  jurisdiction  to  determine  all 
contests  arising  under  public  land  statutes;  Knight  v.  United  States  Land 
Assn.,  142  U.  S.  181,  35  L.  Ed.  981,  12  Sup.  Ct.  264,  holding  secretary 
can  set  aside  State  survey,  and  do  justice  between  parties;  Michigan 
Land  etc.  Co.  v.  Rust,  168  U.  S.  593,  42  L.  Ed.  598,  18  Sup.  Ct.  209, 
affirming  68  Fed.  167,  holding  Land  Department  can  determine  char- 
acter of  lands  under  swamp-land  grant;  United  States  v.  Choctaw  etc. 
R.  Co.,  3  Okl.  498,  499,  41  Pac.  760,  holding  approval  of  secretary  not 
necessary,  before  railroad  can  construct  line  through  Indian  lands,  under 
statute. 

Distinguished  in  United  States  v.  Choctaw  etc.  R.  R.  Co.,  3  Okl.  498, 
499,  41  Pac.  760,  approval  of  Secretary  of  Interior  not  prerequisite  to 
right  of  railroad  to  locate  and  construct  road. 

138  U.  S.  525-628,  34  L.  Ed.  1018,  11  Sup.  Ct.  887,  CRESSET  V.  METER. 

State's  immunity  from  effect  of  laches  does  not  pass  to  creditor  of 
State,  suing  its  debtor. 

Approved  in  Puech  v.  Daret,  45  La.  Ann.  1282,  1283,  14  South.  71. 
arguendo. 
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138  XT.  a  52^-536,  34  L.  Ed.  1037,  11  Sop.  Ct.  414,  BARNEY  v.  OELBICH8. 

Trader  New  York  statute  "departs  from  and  reside*  out  of  State"  means 
permanent  absence. 

Approved  in  Quinette  v.  Pullman  Co.,  229  Fed.  336,  holding  foreign 
corporation  failing  to .  file  name  of  agent  for  service  of  process  could 
not  plead  limitation ;  White  v.  Martin,  2  Alaska,  500,  determining  resi- 
dence of  lunatic. for  whom  guardian  appointed ;  Howard  v.  Citizens9  Bank 
etc.  Co.,  12  App.  D.  C.  235,  holding  member  of  Congress  attending  ses- 
sion is  not  resident  of  District  of  Columbia;  Rankin  v.  Barton,  69  Kan. 
632,  77  Pac.  532,  action  to  enforce  the  individual  liability  of  national 
bank  stockholder  is  governed  by  limitation  statute  of  State  where  action 
brought;  Watson  v.  North  Carolina  R.  Co.,  152  N.  C.  217,  67  S.  E.  503, 
holding  one  working  in  new  county  for  two  months  will  not  be  deemed 
to  have  changed  residence;  Fidelity  ft  Deposit  Co.  v.  Sheehan,  37  Okl. 
705,  47  L.  R.  A.  (N.  S.)  309,  133  Pac.  229,  holding  evidence  showed  that 
defendant  took  up  permanent  abode  outside  State;  Dignam  v.  Shan*,  51 
Wash.  417,  22  L.  R.  A.  (N.  S.)  996,  98  Pac.  1114,  holding  one  residing 
out  of  State  and  teaching  school  will  be  deemed  permanently  absent: 
Balkam  v.  Woodstock  Iron  Co.,  154  U.  S.  188,  38  L.  Ed.  957,  14  Sup.  Ct: 
1014,  Federal  courts  follow  State  decision  on  statute  of  limitations; 
Campbell  v.  Haverhill,  155  D.  S.  620,  39  L.  Ed.  284, 15  Sup.  Ct.  221,  State 
limitations  apply  to  actions  at  law  for  infringement  of  patents;  Lawson 
v.  Adlard,  46  Minn.  246,  48  N.  W.  1021,  statute  relating  to  attachment 
of  nonresidents,  means  actual  residence,  not  domicile;  Larson  v.  Ault- 
'man,  Taylor  &  Co.,  86  Wis.  285,  39  Am.  St  Rep.  895,  56  N.  W.  916, 
foreign  corporation  is  out  of  State,  so  as  to  stop  running  of  limitations ; 
Farr  v.  Durant,  90  Wis.  343,  63  N.  W.  275,  applying  rule  to  Wisconsin ; 
Redfield  v.  Bartels,  139  U.  S.  700,  35  L.  Ed.  313,  11  Sup.  Ct.  685, 
arguendo. 

Distinguished  in  Bauserman  v.  Blunt,  147  U.  S.  653,  656,  37  L.  Ed. 
318,  319,  13  Sup.  Ct.  469,  470,  following  Kansas  decisions,  statute  does 
not  run  against  absentee,  retaining  residence. 

Terms  synonymous  with  "domicile."    Note,  Ann.  Oas.  1915C,  790. 

What  constitutes  "residence  out  of  the  State"  within  statute  of 
limitations.    Note,  17  L.  R.  A.  226. 

138  U.  8.  537-662,  84  L.  Ed.  997,  11  Sup.  Ct.  396,  LAWRENCE  MFG.  CO. 
▼.  TENNESSEE  MFG.  CO. 

Name  used  need  not  be  new,  but  it  must  point  to  origin  or  ownership 
of  article. 

Approved  in  Hughes  v.  Alfred  H.  Smith  Co.,  205  Fed.  309,  upholding 
trademark  "Ideal"  for  hair-brushes;  6.  Heileman  Brewing  Co.  v.  In- 
dependent Brewing  Co.,  191  Fed.  492,  112  C.  C.  A.  133,  upholding  right 
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to  use  name  "old  style  lager";  Layton  Pure  Food  Co.  v.  Church  & 
Dwight  Co.,  182  Fed.  34,  32  L.  R.  A.  (N.  S.)  274,  104  C.  C.  A.  475, 
upholding  right  to  use  name  "John  Dwight  &  Co.,  Soda";  Capewell 
Horse  Nail  Co.  v.  Mooney,  167  Fed.  583,  upholding  right  to  use  inter- 
secting lines  as  trademark  on  horseshoe  nails; -Enoch  Morgan's  Sons 
Co.  v.  Ward,  152  Fed.  692,  12  L.  R.  A.  (N.  S.)  729,  81  C.  C.  A.  616, 
holding  "Sopono"  was  infringement  of  "Sapolio";  Walter  Baker  &  Co. 
v.  Puritan  Pure  Food  Co.,  139  Fed.  682,  protecting  use  of  copy  of 
painting  as  trademark  for  chocolate;  Draper  v.  Skerrett,  116  Fed.  208, 
holding  words  "French  Tissue"  improper  trademark,  but  enjoining  use 
thereof  by  defendant,  plaintiff  having  used  same  before ;  Shaver  v. 
Heller  &  Merz  Co.,  108  Fed.  832,  65  L.  R.  A.  878,  48  C.  C.  A.  48,  enjoin- 
ing use  of  word  "American"  in  connection  with  ball  and  wash  blue, 
such  name  having  acquired  known  commercial  meaning;  Kyle  v.  Per- 
fection Mattress  Co.,  127  Ala.  48,  28  South.  545,  546,  holding  manu- 
facturer, under  name  of  'Terfection  Mattress  Company,"  producing 
'Terfection  Mattresses,"  having  sold  out,  cannot  manufacture  "Kyle 
Perfection  Mattress;"  Regis  v.  Jaynes,  185  Mass.  459,  70  N.  E.  480, 
'wnere  plaintiff  compounded  dyspepsia  cure,  marking  boxes  "Rex,"  from 
which  family  surname  derived,  and  filed  name  as  trademark  and  con- 
tinued to  use  it  as  trademark,  she  acquired  exclusive  property  right  in 
name ;  Nicholson  v.  Stickney  Cigar  Co.,  158  Mo.  164,  59  S.  W.  123,  hold- 
ing defendant's  trademark,  using  term  "Union  Station,"  with  picture 
thereof  on  top,  being  dissimilar  beyond  misleading,  not  infringing  plain- 
tiff's; International  Silver  Co.  v.  Rogers,  72  N.  J.  Eq.  935,  129  Am.  St. 
Rep.  722,  67  Atl.  106,  upholding  right  to  use  name  <rWm.  H.  Rogers"  on 
silverware;  Sanford-Day  Iron  Works  v.  Enterprise  Foundry  etc.  Works, 
130  Tenn.  679,  172  S.  W.  539,  upholding  right  to  name  "Whitney  car- 
wheels"  ;  Avenarius  v.  Kornely,  139  Wis.  260,  121  N.  W.  339,  upholding 
name  "Carbolineum"  as  trademark  for  paint;  Columbia  Mill  Co.  v. 
Alcorn,  150  U.  S.  463,  37  L.  Ed.  1146,  14  Sup.  Ct.  152,  exclusive  right  to 
use  of  word  "Columbia"  cannot  be  acquired ;  Improved  Fig  Syrup  Co.  v. 
California  Fig  Syrup  Co.,  54  Fed.  177,  4  C.  C.  A.  264,  allowing  "Syrup 
of  Figs"  as  a  trademark;  Illinois  Watch-Case  Co.  v.  Elgin  Nat.  Watch 
Co.,  94  Fed.  669,  35  C.  C.  A.  237,  "Elgin"  cannot  become  a  trademark ; 
Schmidt  v.  Brieg,  100  Cal.  678,  22  L.  R.  A.  792,  35  Pac.  624,  "Sarsa- 
parilla  and  iron"  cannot  be  used  as  trademark;  Wilmer  v.  Thomas,  74 
Md.  490,  13  L.  R.  A.  382,  22  Atl.  404,  purchaser  from  assignee  of  insol- 
vent corporation,  took  right  to  trademark;  Oakes  v.  Candy  Co.,  146  Mo. 
399,  400,  48  S.  W.  469,  name  of  candy  "What  is  It,"  cannot  be  exclu- 
sively appropriated. 

Right  to  trademark  in  invented  words.    Note,  25  E.  R.  0.  257. 
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Generic  names,  or  such  merely  descriptive  of  article,  cannot  be  used 
is  trademark. 

Approved  in  Daniel  v.  Electric  Hose  etc.  Co.,  231  Fed.  829,  refusing 
trademark  for  corrugated  hose;  Diederich  v.  W.  Schneider  Wholesale 
Wine  etc.  Co.,  195  Fed.  37,  115  C.  C.  A.  37,  holding  trademark  "905" 
when  applied  to  whiskies  to  be  too  generic ;  Hutchinson  Pierce  &  Co.  v. 
Loewy,  163  Fed.  42,  90  C.  C.  A.  1,  holding  right  to  use  of  name  "Star" 
cannot  include  "Comet";  American  Wine  Co.  v.  Kohlman,  158  Fed.  831, 
832,  refusing  to  uphold  right  to  name  "American  Wine  Co.";  Dennison 
Mfg.  Co.  v.  Scharf  Tag  etc.  Co.,  135  Fed.  632,  68  C.  C.  A.  263,  refusing 
to  enjoin  use  of  series  of  numbers  used  to  designate  style  of  labels  by 
another;  Stevens  Linen  Works  v.  William  &  Jdhn  Don  &  Co.,  121  Fed. 
173,  holding  use  for  many  years  by  manufacturer  of  crash  toweling  of 
letter  "A"  to  indicate  quality  gave  no  trademark  rights  therein;  Com- 
puting Scale  Co.  v.  Standard  etc.  Scale  Co.,  118  Fed.  967,  55  C.  C.  A. 
459,  dismissing  bill  to  enjoin  use  of  words  "computing"  and  "standard" 
as  to  scales  in  absence  of  evidence  of  secondary  meaning  or  of  fraud- 
ulent intent;  American  Washboard  Co.  v.  Saginaw  Mfg.  Co.,  103  Fed. 
282,  50  L.  B.  A.  609,  43  C.  C.  A.  233,  holding  word  "aluminum"  as  ap- 
plied to  washboard  made  in  part  of  aluminum  cannot  be  monopolized 
as  trademark;  La  Republique  Francaise  v.  Schultz,  102  Fed.  155,  42 
C.  C.  A.  233,  holding  unfair  competition,  sale  of  artificial  mineral  water 
labeled  "Vichy,"  since  term  implies  derivation  from  spring  of  that  name ; 
Italian  Swiss  Colony  v.  Italian  Vineyard  Co.,  158  Cal.  256,  32  L.  R.  A. 
(N.  S.)  439,  110  Pac.  914,  holding  "Tipo  Chianti"  cannot  be  adopted  as 
trademark  for  wine;  Hygeia  etc.  Water  Co.  v.  Hygeia  Ice  Co.,  72  Conn. 
653,  45  Atl.  959,  holding  corporation  adopting  word  "Hygeia"  to  desig- 
nate artificial  and  distilled  water  and  beverage  entitled  to  protection 
therein;  In  re  American  Circular  Loom  Co.,  28  App.  D.  C.  451,  453, 
refusing  registration  of  words  "circular  loom"  as  trademark  for  con- 
duits for  electrical  conductors;  In  re  American  Circular  Loom  Co.,  28 
App.  D.  C.  448,  refusing  trademark  consisting  of  section  of  tube  having 
sparkling  or  mottled  appearance  on  surface,  caused  by  impression 
thereon  of  flakes  of  mica;  United  States  v.  Duell,  17  App.  D.  C.  476, 
refusing  right  to  name  "ever-ready"  for  coffee-grinders;  C.  A.  Brige^ 
Co.  v.  National  Wafer  Co.,  215  Mass.  104,  Ann.  Oas.  19140,  926,  102 
K.  E.  89,  refusing  right  to  word  "Boston  Wafers"  as  trademark ;  Ess  el - 
styn  v.  Holmes,  42  Mont.  518,  521,  114  Pac.  120, 122,  refusing  trademark 
for  "Owl  Creek  Coal" ;  Perlberg  v.  Smith,  70  N.  J.  Eq.  644,  62  Atl.  445, 
holding  use  of  "Eagle  Shoes"  had  made  term  generic ;  Rocky  Mountain 
Bell  Tel.  Co.  v.  Utah  Independent  Tel.  Co.,  31  Utah,  386,  88  Pac.  29, 
holding  telephone  company  has  no  right  to  trademark  for  its  "trouble 
number;"  L.  H.  Harris  Drug  Co.  v.  Stucky,  46  Fed.  625,  disallowing 
"Cramp  Cure"  as  a  trademark;  California  Fig  Syrup  Co.  v.  Frederick 
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Stearns  &  Co.,  73  Fed.  816,  38  L.  R.  A.  58,  20  C.  C.  A.  22  (affirming  67 
Fed.  1015),  disallowing  "Syrup  of  Figs"  as  a  trademark;  Deering  Har- 
vester Co.  v.  Whitman  etc.  Mfg.  Co.,  91  Fed.  378,  379,  33  C.  C.  A.  558 
(affirming  86  Fed.  765),  stamping  of  letters  on  pieces  of  machinery,  is 
presumably  to  identify  same,  and  is  no  trademark;  Proctor  &  Gamble 
Co.  v.  Globe  Refining  Co.,  92  Fed.  361,  34  C.  C.  A.  405,  refusing  to  en- 
join words  showing  superiority  or  popularity;  Dennison  Mfg.  Co.  v. 
Thomas  Mfg.  Co.,  94  Fed.  658,  disallowing  imitation  in  description  of 
quality  and  size;  C.  F.  Simmons  Medicine  Co.  v.  Mansfield  Drug  Co.,  93 
Tenn.  119,  23  S.  W.  174,"  "Simmons  Liver  Medicine"  cannot  be  used  as 
a  trademark. 

Distinguished  in  Price  etc.  Powder  Co.  v.  Fyfe>  45  Fed.  800,  enjoining 
use  of  word  "cream"  referring  to  baking-powder. 

What  words  or  phrases  may  constitute  a  valid  trademark.    Note, 
85  Am.  St.  Rep.  86,  96,  99,  118,  120. 

Trademark  la  not  infringed  by  use  of  letters  "LL."  on  sheetings,  such 
being  descriptive  of  quality. 

Approved  in  Lawrence  Mfg.  Co.  v.  Janesville  Mills,  138  U.  S.  559,  34 
L.  Ed.  1008,  11  Sup.  Ct.  404,  involving  same  matter;  Searle  etc.  Co.  v. 
Warner,  112  Fed.  676,  50  C.  C.  A.  321,  holding  combination  name  "Pan- 
creopepsine"  not  subject  of  trademark  to  designate  digestive  prepara- 
tion composed  of  pancreatin  and  pepsin. 

Irrespective  of  trademark,  unfair  and  fraudulent  imitation  will  be 
enjoined. 

Approved  in  Thaddeus  Davids  Co.  v.  Davids,  233  U.  S.  471,  Ann  Can. 
1915B,  322,  58  L.  Ed.  1051,  34  Sup.  Ct.  648,  enjoining  use  of.  name 
"Davids"  when  applied  to  inks ;  Elgin  Nat.  Watch  Co.  v.  Illinois  Watch 
Case  Co.,  179  U.  S.  674,  45  L.  Ed.  381,  21  Sup.  Ct.  274,  holding,  though 
name  "Elgin"  not  subject  to  exclusive  trademark,  for  watches,  its  sec- 
ondary significance  may  be  such  as  to  warrant  injunctive  relief;  Rubber 
etc.  Harness  Trimming  Co.  v.  Devoe  etc.  Co.,  233  Fed.  154,  holding  use 
of  name  "Rubberset"  when  applied  to  brushes  infringed  rights  of  one 
who  had  established  trade  in  brushes  set  in  rubber;  Lawrence  v.  P.  E. 
Sharpless  Co.,  203  Fed.  767,  enjoining  use  of  wrapper  similar  to  one 
used  by  plaintiff  in  wrapping  cheese;  Vacuum  Oil  Co.  v.  Eagle  Oil  Co., 
154  Fed.  575,  holding  court  would  enjoin  local  company  from  infringing 
trademark  in  foreign  country;  R.  J.  Reynolds  Tob.  Co.  v.  Allen  Bros. 
Tob.  Co.,  151  Fed.  828,  protecting  plaintiff's  right  to  name  '^Schnapps" 
when  applied  to  chewing  tobacco;  Buzby  v.  Davis,  150  Fed.  278,  80 
C.  C.  A.  163,  protecting  use  of  word  "Keystone"  from  unfair  competi- 
tions; Devlin  v.  McLeod,  135  Fed.  166,  enjoining  sale  of  "Toothache 
Gum"  in  packages  similar  to  complainant's;  Scriven  v.  North,  134  Fed. 
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378,  67  C.  C.  A.  348,  enjoining  unfair  competition  in  sale  of  men's 
drawers;  Von  Faber  v.  Faber,  124  Fed.  609,  612,  enjoining  use  of  de- 
fendant's name  "Faber"  on  pencils  without  use  of  first  name,  such  use 
deceiving  public  to  believe  pencils  made  by  A.  W.  Faber  Pencil  Com- 
pany; Bissell  Chilled  Plow  Works  v.  T.  M.  Bissell  Plow  Co.,  121  Fed. 
367,  enjoining  use  of  name  "T.  M.  Bissell  Plow  Company,* '  by  corpora- 
tion formed  subsequent  to  organization  of  "Bissell  Chilled  Plow  Works' ' 
manufacturing  same  plow;  Vacuum  Oil  Co.  v.  Climax  Refining  Co.,  120 
Fed.  256,  56  C.  C.  A.  90,  holding  number  "600"  being  long  used  to 
designate  quality  of  oil,  manufacture  cannot  exclusively  appropriate  sym- 
bol "600  W"  as  trademark;  Russia  Cement  Co.  v.  Katzenstein,  109 
Fed.  316,  enjoining  use  of  term  Le  Page's  Liquid  Glue,  which  designated 
higher  grade  of  article  to  represent  glue  of  lower  quality  known  to  public 
as  "Fishhead  Glue";  Gorham  Mfg.  Co.  v.  Emery  etc.  Dry-Goods  Co., 
104  Fed.  244,  43  C.  C.  A.  511,  refusing  to  reverse  decision  on  conflicting 
evidence  that  fr,aud  in  sale  of  Gorham  silverware  in  imitation  of  that 
manufactured  by  plaintiff  not  shown;  Shaver  v.  Heller  &  Merz  Co., 
108  Fed.  831,  66  L.  R.  A.  878,  48  C.  C.  A.  48,  (affirming  Heller  &  Merz 
Co.  v.  Shaver,  102  Fed.  887),  enjoining  as  fraud  upon  public,  regardless  f 
of  rights  of  trademark,  use  by  defendant  of  term  "American"  in  connec- 
tion with  ball  and  wash  blue ;  Church  ft  Dwight  Co.  v.  Russ,  99  Fed.  279, 
holding  arm  and  hammer  brand  trademark  of  Church  &  Company  and 
successors  infringed  by  use  thereof  by  another  manufacturer  of  soda 
and  saleratus;  Ranis  v.  White,  107  Ky.  118,  52  S.  W.  971,  enjoining  use 
of  label  similar  to  plaintiff's  substituting  "Best"  for  "Rainbow"  twist 
and  defendant 's  name  for  plaintiff,  but  still  misleading;  Lynn  Shoe  Co. 
v.  Auburn-Lynn  Shoe  Co.,  100  Me.  476,  62  Atl.  505,  protecting  name 
"Auburn-Lynn"  for  shoes;  Pope-Turnbo  v.  Bedford,  147  Mo.  App.  698, 
127"  S.  W.  428,  enjoining  infringement  of  certain  hair  preparations; 
Eureka  Fire  Hose  Co.  v.  Eureka  R.  Mfg.  Co.,  69  N.  J.  Eq.  167,  60  Atl. 
564,  protecting  use  of  word  ' i  Eureka ' '  as  part  of  corporate  name  where 
defendant  adopted  it  to  avail  itself  of  trade  reputation  of  complainant; 
Columbia  Engineering  Works  v.  Mallory,  75  Or.  548,  147  Pac.  544,  hold- 
ing like  coloring  of  article  does  not  constitute  infringement;  Brown 
Chemical  Co.  v.  Meyer,  139  U.  S.  544,  35  L.  Ed.  249,  11  Sup.  Ct.  627, 
disallowing  injunction  herein;  Singer  Mfg.  Co/ v.  June  Mfg.  Co.,  163 
U.  S.  188,  41  L.  Ed.  125, 16  Sup.  Ct.  1009,  party  may  use  name  by  which 
sewing-machine  with  expired  patent  has  become  known,  but  must  indi- 
cate the  different  manufacture;  Carlsbad  v.  Tibbetts,  51  Fed.  856,  857, 
enjoining  false  representation  of  goods,  as  from  Carlsbad;  Le  Page  Co. 
v.  Russia  Cement  Co.,  51  Fed.  943,  944,  946,  17  L.  R.  A.  355,  356,  357, 
2  C.  C.  A.  555;  Meyer  v.  Dr.  B.  L.  Bull  Vegetable  Medicine  Co.,  58  Fed. 
887,  7  C.  C.  A.  558,  Pillsbury  v.  Pillsbury-Washburn  Flour  Mills  Co  , 
64  Fed.  845,  12  C.  C.  A.  432,  and  Stuart  v.  F.  G.  Stewart  Co.,  91  Fed. 
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247,  33  C.  C.  A.  480,  all  enjoining  use  by  party  of  his  own  name;  Cleve- 
land Stone  Co.  v.  Wallace,  52  Fed.  438,  Centaur  Co.  v.  Neathery,  91 
Fed.  891,  34  C.  C.  A.  118,  and  Van  Horn  v.  Coogan,  52  N.  J.  Eq.  383, 
28  Atl.  789,  all  enjoining  imitation ;  Genesee  Salt  Co.  v.  Burnap,  73  Fed. 
821,  20  C.  C.  A.  27,  manufacturer  must  not  use  name  of  place  in  a  man- 
ner to  imitate  label  of  another;  N.  K.  Fairbank  ft  Co.  v.  Bell  Mfg.  Co., 
77  Fed.  870,  23  C.  C.  A.  554,  Schmidt  v.  Brieg,  100  Cal.  679,  22  L.  R.  A. 
793,  35  Pac.  625,  and  Fischer  v.  Blank,  138  N.  Y.  252,  33  N.  E.  1041, 
all  holding  test  is  whether  ordinary  buyer  is  deceived ;  Gorham  Mfg.  Co. 
v.  Emery  etc.  Dry-Goods  Co.,  92  Fed.  778,  fraudulent  intent  is  necessary, 
and  notice  should  be  given;  Dennison  Mfg.  Co.  v.  Thomas  Mfg.  Co., 
94  Fed.  656,  enjoining  colorable  imitation  in  description  of  quality  or 
size;  Illinois  Watch  Case  Co.  v.  Elgin  Nat.  Watch.. Co.,  94  Fed.  670, 
suits  in  such  cases  only  maintainable  in  Federal  courts,  where  citizen- 
ship is  diverse;  C.  F.  Simmons  Medicine  Co.  v.  Mansfield  Drug  Co.,  93 
Tenn.  132, 136, 23  S.  W.  178, 179,  imitation,  deceiving  ordinary  purchaser, 
is  enjoined,  though  difference  readily  seen  when  placed  side  by  side; 
Fish  Bros.  Wagon  Co.  v.  La  Belle  Wagon  Works,  82  Wis.  563,  33 
Am.  St.  Rep.  79,  16  L.  R.  A.  459,  52  N.  W.  599,  allowing  use  of  picture 
of  fish  to  designate  his  name. 

Distinguished  in  Metcalf  v.  Hanover  Star  Milling  Co.,  204  Fed.  214, 
122  C.  C.  A.  483,  and  Hanover  Star  Mill.  Co.  v.  Metcalf,  240  U.  S.  413, 
60  L.  Ed.  718,  36  Sup.  Ct.  360,  both  holding  one  exploiting  "Tea  Rose" 
,  flour  north  of  Ohio,  cannot  enjoin  use  of  name  in  southern  States; 
Theodore  Rectanus  Co.  v.  United  Drug  Co.,  226  Fed.  549,  holding  where 
name  "Rex"  when  applied  to  medicines  was  not  widely  advertised,  its 
use  by  other  parties  could  not  be  enjoined ;  Bureau  of  National  Literature 
v.  Sells,  211  Fed.  382,  holding  sale  of  second-hand  copies  of  publications 
did  not  constitute  infringement;  Charles  E.  Hires  Co.  v.  Villepigue, 
196  Fed.  892,  116  C.  C.  A.  452,  holding  word  "Hire's"  when  applied 
to  root  beer  not  infringed  by  use  of  name  "Hire's  Household  Extract"; 
Rathbone  Sard  &  Co.  v.  Champion  Steel  Range  Co.,  189  Fed.  33,  37 
L.  R.  A.  (N.  S.)  258,  110  C.  C.  A.  596,  holding  where  plaintiff  had  not 
really  marketed  its  stove,  it  could  not  enjoin  its  infringement;  Kipling 
v.  G.  P.  Putnam's  Sons,  120  Fed.  636,  65  L.  R.  A.  873,  57  C.  C.  A.  295, 
holding  insufficient  evidence  of  fraud  that  defendant  purchased  copy* 
righted  sheets  of  plaintiff's  works,  bound  and  sewed  them  into  sets  en- 
tirely dissimilar  to  any  other  edition ;  International  Silver  Co.  v.  Rogers 
Corporation,  66  N.  J.  Eq.  131,  57  Atl.  1042,  protecting  use  of  word 
"Rodgers"  on  cutlery. 

Similarity  of  name  as  constituting  infringement  of  trademark  or 
trade  name.    Note,  Ann.  Oas.  1915B,  328. 

Fraudulent  intent  as  necessary  element  of  unfair  competition  or  in- 
fringement of  trademark.    Note,  3  Ann.  Cas.  33. 
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Fraudulent  intent  as  essential  injunction  against  unfair  competition. 
Note,  4  L.  R.  A.  (N.  8.)  961. 

Competition  in  business,  use  of  trademark.    Note,  17  L.  R.  A.  129, 
131. 

Infringement  of  trademark.    Note,  25  E.  R.  0.  223. 

Miscellaneous.  Cited  in  N.  K.  Fairbank  Co.  v.  Windsor,  118  Fed.  96, 
holding  profits  may  be  recovered  in  equity  for  unfair  competition  in 
analogy  to  action  for  infringement  of  trademarks ;  Albany  etc.  Paper  Co. 
v.  John  Hoberg  Co.,  109  Fed.  590,  48  C.  C.  A.  559,  holding  where  bill 
to  restrain  alleged  infringement  of  trademark  was  dismissed  for  want 
of  equity  it  cannot  be  shown  on  appeal  that  infringement  was  unfair 
competition ;  National  etc.  Pipe  Works  v.  Oconto  City  etc.  Water  Supply 
Co.,  113  Fed.  804,  51  C.  C.  A.  465,  affirming  decision  under  statute  dis- 
allowing mechanic's  lien  on  waterworks  property,  in  preference  to  mort- 
gagee who  was  not  party  to  suit  establishing  lien. 

138  17.  8.  552-562,  34  L.  Ed.  1006,  11  Sup.  Ot.  402,  LAWRENCE  MFG. 
CO.  v.  JANESVTLLE  COTTON  MILLS.  , 

Where  party  returns  to  have  former  decree  enforced,  court  may  re- 
examine decree  and  refuse  relief. 

Approved  in  O  'Brien  v.  Wheelock,  184  U.  S.  483,  46  L.  Ed.  652,  22 
Sup.  Ct.  367,  holding  special  assessments  for  drainage  works  which  111. 
act  April  24,  1871,  makes  impossible  by  proceedings  in  County  Court 
not  within  111.  Const.  1870,  art.  IX ;  Compton  v.  Jesup,  68  Fed.  294,  315, 
15  C.  C.  A.  397,  approving  rule,  but  certifying  questions  to  Supreme 
Court;  Wheeler  v.  Eldred,  121  Cal.  30,  66  Am.  St.  Rep.  22,  53  Pac.  432, 
code  provision  as  to  enforcement  of  judgment  after  five  years  leaves  it 
to  discretion  of  court ;  German  American  Title  etc.  Co.  v.  Shallcross,  147 
Pa.  St.  490,  30  Am.  St.  Rep.  751,  23  Atl.  770,  applying  rule  on  bill  to 
compel  satisfaction  of  mortgage  and  judgment. 

Distinguished  in  Lowers  &  Cooke  v.  Atcherly,  222  U.  S.  294,  56  L.  Ed. 
205,  32  Sup.  Ct.  94,  refusing  to  review  decree  confirming  land  title ;  Cush- 
man  v.  Warren-Scharf  Asphalt  Paving  Co.,  220  Fed.  862,  135  C.  C.  A. 
289,  holding  court  compelling  levy  of  assessment  for  payment  of 
contract  is  conclusion  on  validity  of  contract ;  Buchanan  v.  Knoxville  etc. 
R.  Co.,  71  Fed.  335,  18  C.  C.  A.  122,  decision  as  to  immunity  from  tax- 
ation, conclusive  on  State. 

Where  prior  decree  was  taken  by  consent,  court  need  not  consider  It 
as  res  adjudlcata. 

Approved  in  New  Orleans  v.  Fisher,  180  U.  S.  197,  45  L.  Ed.  492,  21 
Sup.  Ct.  352,  holding  judgment  in  Circuit  Court  on  competency  of  plain- 
tiff's assignors  to  sue,  and  diversity  of  citizenship,  not  open  to  impeach- 
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ment  where  questions  ruled  on  before  judgment;  Ex  parte  Loung  June, 
160  Fed.  259,  holding  discharge  of  alien  by  consent  does  not  conclude 
his  right  to  enter  country;  Carr  v.  Illinois  Cent.  R.  Co.,  180  Ala.  166, 
43  L.  R.  A.  (N.  S.)  634,  60  South.  280,  holding  court  will  set  aside  con- 
sent judgment  entered  by  unauthorized  administrator;  Alabama  Nat. 
Bank  v.  Mary  Lee  etc.  Ry.  Co.,  108  Ala.  298, 19  South.  409,  appointment 
of  receiver,  in  collusive  suit,  may  be  attacked  by  original  bill  or  inter- 
vention ;  Union  Bank  of  Richmond  v.  Commissioners  of  Town  of  Oxford, 
'  119  N.  C.  228,  34  L.  R.  A.  490,  25  S.  E.  970,  disallowing  consent  judg- 
ment against  municipality,  for  void  subscription  to  railroad;  dissenting 
opinion  in  Oakland  v.  Oakland  Water  Front  Co.,  118  Cal.  228,  50  Pac. 
303,  majority  holding  dismissal  of  suit  to  set  aside  grant,  not  res  judi- 
cata; dissenting  opinion  in  Deposit  Bank  v.  Frankfort,  191  U.  S.  525, 
48  L.  Ed.  286,  24  Sup.  Ct.  154,  majority  holding  where  Federal  court 
has  held  that  State  law  under  which  taxes  were  levied  was  void  within 
contract  clause  of  Constitution  because  of  contract  exempting  from  all 
taxation  including  year  then  in  controversy,  question  is  res  judicata  as 
to  right  to  levy  tax  under  such  law  in  any  other  year. 

Distinguished  in  Watson  v.  Campodonico,  3  Tenn.  Civ.  715,  holding 
court  will  entertain  bill  to  enforce  alimony  decree  against  husband. 

Miscellaneous.  Cited  in  Owen  v.  Clifton,  232  Fed.  137,  holding  re- 
ceiver of  insolvent  corporation  may  enjoin  enforcement  of  fraudulent 
judgment;  Reed  v.  Cropp  Concrete  Mach.  Co.,  218  Fed.  646,  upholding 
Reed  patent  for  concrete-mixer. 

138  TJ.  S.  662-573,  S4  L.  Ed.  1040,  11  Sup.  Ct.  376,  8CHELL  V.  FATJCHB. 
Protest  found  In  proper  repository,  Is  presumed  properly  served. 
Approved  in  McQueen  v.  Flasdick-Black  Land  etc.  Co.,  135  La.  707, 
65  South.  903,  holding  legal  representative  of  entryman  receiving  patent 
will  be  deemed  legal  transferee. 

Papers  attached  are  considered  as  unit;  e.  g.,  protests  pasted  and  signed 
once. 

Approved  in  United  States  v.  Barber,  140  U.  S.  168,  35  L.  Ed.  398, 
11  Sup.  Ct.  751,  applied  to  depositions  attached  together,  as  to  pay- 
ment of  fees. 

Mere  brevity  will  not  justify  disregarding  intelligible  protest. 
Approved  in  Lothrop  v.  United  States,  164  Fed.  101,  holding  fact 
that  collector  understood  protest  is  relevant  to  its  intelligibility ;  Heinze 
v.  Arthur,  144  U.  S.  34,  36  L.  Ed.  335,  12  Sup.  Ct.  606,  applied  to  pro- 
test against  customs  charges;  United  States  v.  Salambier,  170  U.  S. 
627,  42  L.  Ed.  1170,  18  Sup.  Ct.  774,  holding  form  of  protest  sufficient, 
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under  act  of  1890;  In  re  Houdlette,  48  Fed.  546,  importer  objecting  to 
additional  duty,  need  not  point  out  error  in  original  classification. 

Distinguished  in  Gulbenkian  v.  United  States,  175  Fed.  866,  holding 
oral  complaint  is  not  sufficient  protest. 

Disapproved  in  Corbitt  &  Macleay  Co.  ▼.  United  States,  153  Fed. 
651,  holding  in  protest  for  duty  on  burlaps  same  were  not  sufficiently 
described. 

Necessity  and  sufficiency  of  grounds  in  notice  of  protest  required 
as  condition  of  recovering  unlawful  tax  paid.  Note,  36  L.  R.  A. 
(N.  S.)  488. 

General  practice  of  receiving  prospective  protests  will  be  recognised, 
although  statute  requires  specific. 

Approved  in  Barney  v.  Rickard,  157  U.  S.  365,  39  L.  Ed.  736,  15  Sup. 
Ct.  647,  arguendo. 

Contemporaneous  construction  of  ambiguous  statute  by  executive  officers, 
controls. 

Approved  in  Anderson  v.  Metropolitan  Finance  Co.,  139  Fed.  451, 
upholding  Anderson  patent  No.  704,168,  for  means  for  cashing  sales 
accounts;  Albert  Lorsch  &  Co.  v.  United  States,  135  Fed.  215,  measure- 
ment of  imitating  precious  stones  contemplated  by  Tariff  Act  1897,  §  1, 
sched.  N,  par.  435,  is  single  dimension;  State  v.  Board  of  School 
Commrs.,  183  Ala.  575,  63  South.  82,  upholding  lease  of  sixteenth  sec- 
tion lands;  People  v.  Nye,  9  Cal.  App.  165,  98  Pac.  247,  holding  term 
of  State  officers  begins  on  first  Monday  after  1st  of  January  after 
election;  Harrison  v.  Benefit  Soc,  61  Kan.  140,  59  Pac.  267,  holding  as 
recognized  by  legislature  clerk  of  Supreme  Court  entitled  to  same  fees 
as  clerk  of  District  Court ;  Heath  v.  Wallace,  138  U.  S.  582,  34  L.  Ed. 
1068,  11  Sup.  Ct.  384,  applying  rule  to  construction  by  Interior  Depart- 
ment on  swamp-lands;  The  Eclipse,  53  Fed.  279,  applying  rule  to  con- 
struction by  Secretary  of  Treasury,  as  to  act  respecting  advancement 
of  seamen's  wages;  Grossett  v.  Townsend,  86  Fed.  912,  following  con- 
struction of  treasury  officers,  as  to  shipping  law  of  1895;  France  v. 
.Connor,  3  Wyo.  463,  27  Pac.  575,  following  construction  of  act  of 
Congress  by  jurists  and  legislators  of  territories;  dissenting  opinion  in 
Fairbank  v.  United  States,  181  U.  S.  320,  45  L.  Ed.  878,  21  Sup.  Ct.  663, 
majority  holding  stamp  tax  on  foreign  bill  of  lading  is  tax  on  exports 
and  void,  hence  there  was  no  need  for  interpretation. 

Distinguished  in  Fairbank  v.  United  States,  181  U.  S.  308,  310,  45 
L.  Ed.  873,  21  Sup.  Ct.  658,  659,  holding  stamp  tax  on  foreign  bill  of 
lading  imposed  by  30  Stats,  at  Large,  451,  is  in  substance  tax  on  exports 
and  invalid,  hence  no  question  of  construction;  The  J.  D.  Peters,  78 
Fed.  375,  refusing  to  follow  ruling  of  Secretary  of  Treasury,  in  absence 
of  ambiguity. 
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Miscellaneous.  Cited  in  Macon  County  ▼.  Abercrombie,  184  Ala.  289, 
63  South.  986,  discussing  fees  of  ex-officio  officers;  Copper  Queen  Consol. 
Min.  Co.  t.  Territorial  Board  of  Equalization,  9  Ariz.  398,  84  Pac. 
516,  holding  board  of  equalization  could  compel  assessors  to  make  com- 
plete class  of  patented  mines. 

138  V.  &  673-587,  34  L.  Ed.  1063,  11  Sap.  Ct.  380,  HEATH  v.  WAELACE. 

Public  land  not  designated  as  swamp  may  be  shown  such  by  State; 
designation  binds  United  States. 

Distinguished  in  Kerns  v.  Lee,  142  Fed.  992,  State  does  not  take 
title  to  swamp-lands  until  same  identified  by  list  made  or  approved  by 
Secretary  of  Interior. 

Public  lands  described  as  "subject  to  periodical  overflow"  cannot  be 
certified  as  "swamp-lands." 

Approved  in  McDade  v.  Bossier  Levee  Board,  109  La.  634,  33  South. 
631,  holding  permanently  overflowed  swamps  destined  to  become  dry 
when  levees  built  passed  as  swamp-lands  under  grants  of  1849  and 
1850. 

Contemporary  construction  by  executive  officers  Is  entitled  to  great 
respect 

Approved  in  Orchard  v.  Alexander,  157  U.  S.  383,  39  L.  Ed.  741,  15 
Sup.  Ct.  639,  apply  to  right  of  Land  Department  to  review  action  of 
registers  and  receivers;  Delano  v.  United  States,  220  Fed.  637,  holding 
train  dispatcher  cannot  be  worked  over  nine  hours,  even  though  em- 
ployed at  other  duties;  Boynton  v.  Haggart,  120  Fed!  828,  57  C.  C.  A. 
301,  holding  patent  of  auditor  and  Governor  of  Arkansas  to  swamp- 
lands conveyed  to  State  by  Congress  not  subject  to  collateral  attack; 
Robards  Tobacco  Co.  v.  Franks,  103  Fed.  280,  holding  taxation  of 
tobacco  in  factory  amounted  to  removal  and  prevented  additional  tax 
when  rate  was  raised;  Nunn  v.  William  Gerst  Brewing  Co.,  99  Fed. 
942,  40  C.  C.  A.  190,  holding  under  Rev.  Stats.,  §  334,  allowing  discount 
on  beer  stamps  purchased  by  brewer  "and  by  him  used  in  business," 
discount  allowed  from  sale  not  from  use;  People  v.  Nye,  9  Cal.  App: 
165,  98  Pac.  247,  holding  term  of  public  officers  commences  on  Monday 
after  1st  of  January  after  election;  United  States  v.  Bliss,  12  App. 
D.  C.  499,  holding  patent  attorney  not  entitled  to  present  arguments 
in  disbarment  proceedings;  Citizens'  Trading  Co.  v.  Bass,  30  Okl.  753, 
120  Pac.  1097,  holding  corporation  seeking  to  have  trust  declared  on 
Indian  lands  must  show  how  it  derived  title;  Re  Nat.  Guard  of  Ver- 
mont, 71  Vt.  499,  45  AtL  1053,  holding  members  of  first  regiment,  Ver- 
mont national  guard  enlisting  by  order  of  Governor  construing  act 
April  22,  1898,  reinstated  on  returning;  Lawrence  v.  Potter,  22  Wash. 
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45,  60  Pac.  161,  holding  Rev.  Stats.  U.  8.,  §  2297,  prescribing  certain 
causes  for  instituting  contests  before  Land  Department,  does  not  limit 
jurisdiction  to  those,  department  settles  all  disputes. 

Courts  take  Judicial  notice  of  official  statements  of  head  of  executive 
branch,  relating  to  records. 

Approved  in  dissenting  opinion  in  United  States  v.  Trans-Missouri 
Freight  Assn.,  166  U.  S.  364,  41  L.  Ed.  1035,  17  Sup.  Ct.  668,  minority 
taking  judicial  notice  of  report  of  Interstate  Commerce  Commission. 

Land  Department's  decision,  as  to  what  are  "swamp-lands,"  is  con- 
clusive, in  absence  of  fraud. 

Approved  in  Burke  v.  Southern  Pacific  R.  R.  Co.,  234  N.  S.  692,  68 
L.  Ed.  1649,  34  Sup.  Ct.  907,  holding  petroleum  lands  are  mineral  lands 
so  as  to  be  excluded  from  entry;  United  States  v.  Atchison  etc.  Ry. 
Co.,  212  Fed.  1006,  holding  railroad  might  violate  Hours  of  Service 
Act  in  time  of  accident;  Roberts  v.  Southern  Pac.  Co.,  186  Fed.  943, 
holding  discovery  of  minerals  on  land  patented  to  railroad  under  act 
of  1866  would  not  destroy  patent;  Whaley  v.  Northern  Pac.  Ry.  Co., 
167  Fed.  669,  refusing  to  allow  entry  on  lands  above  Lo  Lo  fork  of 
Bitter  Root  River  in  Montana;  Le  Marchel  v.  Teagarden,  162  Fed. 
666,  holding  records  of  land  office  could  not  be  overturned  after  fifty 
years;  Le  Marchel  v.  Teegarden,  133  Fed.  827,  applying  rule  to  patent; 
King  v.  McAndrews,  111  Fed.  864,  866,  60  C.  C.  A.  29,  holding  land 
reserved  by  act  of  Congress  for  Indians  not  incorporated  by  Dakota 
act  into  town  of  Chamberlain  to  withdraw  same  from  settlement ;  James 
v.  Germania  Iron  Co.,  107  Fed.  601,  46  C.  C.  A.  476,  holding  patent 
granted  by  department  to  second  applicant  after  prior  entry  vacated 
instead  of  first,  being  based  on  error  of  law,  may  be  changed;  Old 
Dominion  Copper  Min.  etc.  Co.  v.  Haverly,  11  Ariz.  247,  260,  263,  90 
Pac.  336,  337,  338,  refusing  to  allow  collateral  attack  on  decision  of 
United  States  that  lands  were  agricultural  and  not  mineral;  Foss  v. 
Johnstone,  168  Cal.  128,  132,  110  Pac.  298,  300,  holding  title  of  State 
to  swamp-lands  does  not  depend  on  issuance  of  patent;  Warner  Valley 
Stock  Co.  v.  Smith,  9  App.  D.  C.  203,  holding  Secretary  of  Interior 
might  cancel  approval  and  open  controversy  over  swamp-lands;  Mis- 
souri etc.  Ry.  Co.  v.  Watson,  74  Kan.  607,  14  L.  R.  A.  (N.  S.)  692, 
87  Pac.  691,  refusing  to  allow  entry  on  Osage  ceded  lands;  Forman  v. 
Healey,  19  N.  D.  128,  121  N.  W.  1127,  holding  small  disregard  of  rules 
of  Land  Department  as  to  hearing  will  not  avoid  decision;  Alluwee  Oil 
Co.  v.  Shufflin,  32  Okl.  817,  124  Pac.  18,  holding  Secretary  of  Interior 
has  surveillance  of  leases  made  by  Indian  allottees;  Small  v.  Lutz,  41 
Or.  677,  69  Pac.  826,  holding  conclusive  on  State's  transferee  deter- 
mination by  Secretary  of  Interior  on  application  for  patent  that  lands 
XV— 27 
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were  open  to  homestead;  Sandford  v.  King,  19  S.  D.  337,  103  N.  W.  29, 
holding  forfeited  railroad  lands  subject  to  homestead  entry;  Barden  v. 
Northern  Pac.  R.  R.  Co.,  154  U.  S.  328,  38  L.  Ed.  1002,  14  Sap.  Ct. 
1038,  applying  rule  to  grant  reserving  mineral  lands;  McCorraick  v. 
Hayes,  159  U.  S.  345,  40  L.  Ed.  175,  16  Sup.  Ct.  41,  disallowing  parol 
evidence,  in  opposition  to  decision  of  officers;  Johnson  v.  Drew,  171 
U.  S.  100,  43  L.  Ed.  91,  18  Sup.  Ct.  802,  applied  to  decision  of  Land 
Department  as  to  whether  or  not  party  was  in  possession;  Buena  Vista 
Petroleum  Co.  v.  Tulare  Oil  etc.  Co.,  67  Fed.  229,  certification  of  lands 
by  Interior  Department,  where  act  excludes  mineral  lands,  is  conclusive 
that  they  are  not  mineral ;  United  States  v.  Winona  etc.  R.  Co.,  67  Fed. 
957,  958,  15  C.  C.  A.  96,  patents  granted  through  mistake  of  law  are 
voidable  merely,  but  convey  title;  New  Dunderberg  Min.  Co.  v.  Old, 
79  Fed.  604,  25  C.  C.  A.  116,  judgments  of  Land  Department  within 
its  jurisdiction,  are  impregnable  to  collateral  attack;  Northern  Pac 
Ry.  Co.  v.  Soderberg,  86  Fed.  50,  court  will  not  determine  in  advance 
of  decision  by  Land  Department,  whether  land  is  mineral;  Saunders  v. 
Le  Purisima  Gold  Min.  Co.,  125  Cal.  165,  166,  57  Pac.  659,  applied 
to  decision  of  Land  Department  as  nonmineral  character  of  school  sec- 
tion, and  absence  of  exceptions  in  act  of  1853;  Parsons  v.  Venzke,  4 
N.  D.  460,  469,  50  Am.  St.  Rep.  678,  681,  61  N.  W.  1038,  1041,  applied 
to  matters  of  fact  involved  in  cancellation  of  entry. 

Distinguished  in  Burfenning  v.  Chicago  etc.  Ry.  Co.,  163  U.  S.  323, 
41  L.  Ed.  176,  16  Sup.  Ct.  1019,  holding  where  tract  of  land  is  reserved, 
patent  therefor  by  Land  Department  is  invalid ;  Garrard  v.  Silver  Peak 
Mines,  82  Fed.  584,  where  by  act  of  Congress  land  has  been  reserved 
from  entry,  proceedings  in  Land  Department  to  procure  title  thereto 
in  defiance  of  such  reservation,  though  culminating  in  a  patent,  confer 
no  title,  and  may  be  challenged  in  action  at  law;  Whitehill  v.  Victoria 
Land  &  Cattle  Co.,  18  N.  M.  526,  139  Pac.  185,  holding  Land  Depart- 
ment cannot  allow  entry  on  lands  excepted  from  entry. 

Miscellaneous:  Cited  in  Fredericks  v.  Zumwalt,  134  Cal.  47,  66  Pac. 
40,  holding  void  under  Stats.  1873-74,  p.  327,  certificate  issued  by 
State  land  office  for  swamp-lands  which  had  been  patented  to  settler 
in  1861. 

138  U.  S.  587-695,  S4  L.  Ed.  1091,  11  Sup.  Ct.  417,  DUCIB  v.  FORD. 

Trust  results  In  favor  of  one  actually  paying  for  property  taken  In 
another's  name,  and  is  provable  by  paroL 

Approved  in  United  States  Colorado  Anthracite  Co.,  225  U.  S.  223, 
56  L.  Ed.  1065,  32  Sup.  Ct.  617,  holding  recovery  of  payment  of  coal 
lands  will  be  allowed  where  entry  canceled;  Stevens  v.  McChrystal,  150 
Fed.  87,  80  C.  C.  A.  39,  agreement  between  applicant  for  mining  patent 
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and  contestants  to  dismiss  contest  and  for  conveyance  of  claim  after 
patent  on  payment  of  certain  sum  does  not  create  trust;  Fagan  v. 
Troutman,  25  Colo.  App.  261,  138  Pac.  446,  holding  evidence  did  not 
show  that  money  paid  by  husband  was  separate  property  of  wife;  Mc- 
Kinnon  v.  McKinnon,  46  Fed.  720,  holding  no  proof  of  payment  at  time 
to  raise  trust ;  McElroy  v.  Swope,  47  Fed.  386,  where  one  puts  up  money 
and  takes  title  under  agreement  to  give  another  one-half,  there  is  no 
.resulting  trust;  Walcott  v.  Watson,  53  Fed.  435,  holding  testimony 
insufficient  to  establish  trust ;  In  re  Ricker,  14  Mont.  179,  29  L.  R.  A.  652, 
35  Pac.  965,  where  trustee  uses  trust  funds  in  part  payment  of  lands, 
giving  compound  interest,  no  trust  results  to  the  heir. 

Creation  of  resulting  trust  by  part  payment  of  consideration  for 
realty  taken  in  name  of  another.    Note,  2  Ann.  Gas.  670. 

Besotting  trust  cannot  be  shown  by  parol,  unless  whole  amount  paid 
▼hen  deed  taken. 

Approved  in  Williams  v.  Renza,  4  Alaska,  161,  refusing  to  enforce 
oral  contract  for  conveyance  of  placer  mine;  Muir  v.  Chandler,  16 
N.  D.  555,  113  N.  W.  1039,  holding  oral  lease  will  not  take  oral  con- 
veyance of  land  out  of  statute;  Muller  v.  Buyck,  12  Mont.  368,  30 
Pac.  390,  allegation  that  the  entire  property  was  purchased  with  money 
of  this  defendant,  is  sufficient. 

Distinguished  in  Hardin  v.  Hardin,  26  S.  D.  615,  129  N.  W.  113, 
holding  partner  may  show  partnership  agreement  by  parol. 

Possession  taken  by  vendee  in  parol  contract  for  sale  of  land  with- 
out knowledge  or  consent  of  vendor  and  not  in  pursuance  of  con- 
tract as  part  performance  satisfying  statute  of  frauds.  Note. 
Ann.  Gas.  1913E,  510. 

Taking  possession  as  part  performance  of  oral  contract  as  to  realty. 
Note,  3  L.  R.  A.  (N.  8.)  808. 

Miscellaneous.  Cited  in  St.  Louis  Min.  etc.  Co.  v.  Montana  Min. 
Co.,  171  U.  S.  656,  48  L.  Ed.  322,  19  Sup.  Ct.  63,  holding  cited  case 
assumed  validity  of  contract  to  transfer  mining  claim  after  location. 

188  TJ.   8.  595-616,  34  L.  Ed.  1102,  11   Sup.  Ot.  428,  NEW  ORLEANS  V. 


Bubrogation  is  not  assignment,  but  arises  by  operation  of  law. 
Approved  in  Palmer  v.  Oregon-Washington  R.  &  Nav.  Co.,  208  Fed. 
667,  669,  holding  insurance  company  paying  claim  and  being  subrogated 
to  rights  of  owner,  may  sue  in  its  own  name. 

Representatives  stand  In  own  citizenship  In  determining  Federal  juris- 
diction. 
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Approved  in  Mexican  Cent.  B.  R.  Go.  v.  Eckman,  187  U.  8.  433,  434, 
47  L.  Ed.  247,  23  Sup.  Ct.  213,  holding  where  guardian  can  sue  in  own 
name,  ward 's  citizenship  determines  Federal  jurisdiction ;  State  of  Idaho 
v.  American  Surety  Co.,  218  Fed.  680,  holding  State  suing  bank  commis- 
sion for  neglect  of  duties  renders  itself  necessary  party ;  Turk  v.  Illinois 
Cent.  R.  Co.,  218  Fed.  319,  134  C.  C.  A.  Ill,  holding  where  insurance 
company  joins  with  owner  in  suing  for  loss,  former  id  necessary  party; 
Allen- West  Commission  Co.  v.  Brashear,  176  Fed.  121,  holding  trustees 
of  mortgage  are  indispensable  parties  on  foreclosure;  McDuffie  v.  Mont- 
gomery, 128  Fed.  107,  holding  actual  citizenship  of  administrator  deter- 
mines Federal  jurisdiction,  and  nonresident  becomes  administrator  under 
Illinois  laws  requiring  residence  not  made  resident  thereby;  Shirk  v.  La 
Fayette,  52  Fed.  858,  applied  to  trustee;  Smith  v.  Rackliffe,  87  Fed.  968. 
31  C.  C.  A.  328,  only  where  jurisdiction  of  Federal  courts  depends  on 
diverse  citizenship  is  citizenship  of  receiver  of  corporation  material. 

Distinguished  in  Wilcoxen  v.  Chicago  etc.  R.  Co.,  116  Fed.  446,  holding 
under  Iowa  statutes  ward  owns  property  and  is  real  party  plaintiff  for 
Federal  jurisdiction. 

Where  equity  decree  is  reversed  and  remanded  for  diminution  whole 
case  la  not  reopened. 

Approved  in  Pullman's  Palace  Car  Co.  v.  Washburn,  66  Fed.  797,  judg- 
ment cannot  be  collaterally  attacked  because  voidable  on  writ  of  error. 

Judgment  after  defendant's  death  may  be  entered  nunc  pro  tunc  of 
date  prior  to  death. 

Approved  in  Elliott  v.  Bastian,  11  Utah,  462,  40  Pac.  715,  proper  rem- 
edy is  to  have  judgment  set  aside  within  statutory  time. 

Distinguished  in  Weller  Mfg.  Co.  v.  Eaton,  81  Mo.  App.  660,  holding 
void  foreign  judgment  rendered  on  proper  service,  but  after  death  of 
party  sued. 

Validity  and  effect  of  judgment  for  or  against  a  deceased  person. 
Note,  126  Am.  St.  Rep.  626,  629. 

Effect  of  judgment  against  dead  person.    Note,  49  L.  R.  A.  160,  168, 
174. 

Entry  of  judgment  nunc  pro  tunc.    Note,  20  L.  R.  A.  148. 

Judgment — Conclusiveness  as  against  one  who  voluntarily  conducted 
defense.    Note,  37  L.  R.  A.  (N.  8.)  966. 

Miscellaneous.  Cited  in  Succession  of  Gaines,  46  La.  Ann.  699,  15 
South.  82,  involving  same  case;  Wilcoxen  v.  Chicago  etc.  R.  Co.,  116 
Fed.  446,  holding  under  Iowa  statutes  guardian  not  vested  with  title,  and 
ward's  citizenship  determines  Federal  jurisdiction;  dissenting  opinion  in 
Phillips  v.  Jones,  79  Ark,  107,  9  Ann.  Oas.  131,  95  S.  W.  167,  majority 
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holding  statute  of  limitation  in  action  for  specific  performance  of  con- 
tract to  convey  property  does  not  run  against  purchaser  in  possession. 

138  V.  8.  617-623,  34  L.  Ed.   1083,  11   Sop.  Ct.  412,  TROY  LAUNDRY 
MACHINERY  CO.  V.  DOIiPH. 

Where  subordinate  provisions  of  contract  are  Indefinite,  court  cannot 
substitute  equivalents. 

Approved  in  Brush  etc.  Electric-Light  Co.  v.  Brush  Electric  Co.,  49 
Fed.  7,  disallowing  damages  for  violation  of  exclusive  agency  to  sell 
patent  till  shown  that  sales  were  made  by  others. 

Distinguished  in  Crichfield  v.  Julia,  147  Fed.  72,  77  C.  C.  A.  297,  allow- 
ing recovery  of  value  of  stock  on  breach  of  contract  whereby  defend- 
ant agreed  to  pay  five  thousand  dollars  and  portion  of  preferred  stock, 
in  corporation  to  be  formed  in  consideration  of  plaintiff's  services. 

Damages  for  breach  of  agreement  to  allow  manufacture  of  machines 
at  price  bid  in  open  competition  are  too  indefinite;  only  nominal  damages 
given. 

Approved  in  John  Hetherington  &  Sons  v.  William  Firth  Co.,  212 
Mass.  261,  98  N.  E.  798,  and  John  Hetherington  &  Sons  v.  William  Firth 
Co.,  210  Mass.  24,  95  N.  E.  965,  both  applying  rule  in  suit  where  defend- 
ant had  exclusive  sales  agency  in  United  States;  Oliver  v.  Gilmore,  52 
Fed.  566,  and  United  States  v.  Addyston  Pipe  etc.  Co.,  85  Fed.  282, 
46  L.  R.  A.  122,  29  C.  C.  A.  141,  both  arguendo. 

Distinguished  in  Allen  v.  Field,  130  Fed.  655,  65;  C.  C.  A.  19,  uphold- 
ing right  to  damages  for  breach  of  contract  whereby  plaintiff  agreed  to 
make  and  defendant  to  buy-  stated  quantities  of  whisky  not  less  than 
three  thousand  barrels  per  season  for  term. 

Effect  on  contract  of  leaving  price  indefinite.    Note,  53  L.  R.  A. 
297. 

138  XT.  &  623-635,  34  L.  Ed.  1086,  11  Sup.  Ct.  459,  GOKMLEY  V.  BUKYAK. 

Allowance  of  additional  plea  or  amendment  is  discretionary. 
Approved  in  Royal  Ins.  Co.  v.  Miller,  199  U.  S.  369,  50  L.  Ed.  284, 
26  Sup.  Ct.  46,  upholding  amendment  adding  assignee  of  policy  as  plain- 
tiff in  suit  by  mortgage  creditor  to  enforce  rights  under  mortgage  to 
proceeds  of  insurance;  Sawyer  v.  Piper,  189  U.  S.  157,  47  L.  Ed.  759, 
23  Sup.  Ct.  634,  refusing  to  review  trial  court's  refusal  to  permit  a  sup- 
plementary answer;  Hartley  v.  Lapidus  &  Holub  Co.,  216  Fed.  96,  132 
C.  C.  A.  336,  refusing  to  disturb  action  of  court  in  striking  out  reply 
filed  after  trial;  Liebing  v.  Matthews,  216  Fed.  11,  132  C.  C.  A.  245, 
upholding  action  of  court  in  refusing  to  allow  supplemental  bill  to  redeem 
from  mortgage;  Coeur  d'Alene  Lumber  Co.  v.  Thompson,  215  Fed.  16, 
I,.  R.  A.  1915A,  731,  131  C.  C.  A.  316,  upholding  amendment  allowed 
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in  personal  injury  case;  Truckee  River  General  Electric  Co.  v.  Benner, 
211  Fed.  81,  127  C.  C.  A.  503,  allowing  amendment  to  show  dependency 
in  personal  injury  suit;  Lange  v.  Union  Pac.  R.  Co.,  126  Fed.  341,  62 

C.  C.  A.  48,  holding  under  Rev.  Stats.,  §  954,  authorizing  Federal  courts 
to  allow  amendment  of  pleading,  allowing  amended  answer  discretion- 
ary; Berliner  Oramophone  Co.  v.  Seaman,  113  Fed.  754,  51  C.  C.  A.  440, 
holding  granting  or  refusing  leave  to  file  amended  hill  or  plea  discre- 
tionary with  trial  court  and  not  reviewable;  Cross  v.  Phillips,  14  App. 

D.  C.  237,  holding  commissioner  of  patents  is  allowed  discretion  in 
allowing  of  amendments;  Casey  v.  National  Union,  3  App.  D.  C.  518, 
allowing  amendment  of  pleading  in  action  on  insurance  policy;  First 
Nat.  Bank  v.  Speed,  15  N.  M.  5,  99  Pac.  697,  holding  court  did  not  err 
in  refusing  to  allow  amendment  to  answer;  Hicklin  v.  Marco,  56  Fed. 
552,  6  C.  C.  A.  10,  in  absence  of  contrary  showing,  it  is  assumed  that 
leave  was  given  to  dismiss  as  to  a  particular  party. 

Deposition  is  not  invalidated  by  Incorrect  beading  of  notice  and  by 
taking  before  unauthorized  notary. 

Approved  in  United  States  v.  Fifty  Boxes  etc.  of  Lace,  92  Fed.  604, 
failure  of  commissioner  to  certify  examination  was  subscribed  by  the 
sworn  interpreter,  where  such  is  the  fact,  is  immaterial. 

Statute  is  only  available  where  specially  pleaded  at  proper  time. 
Approved  in  Carolina  C.  &  0.  Ry.  Co.  v.  Mumpowder,  205  Fed.  874, 
124  C.  C.  A.  64,  holding  defendant  must  plead  limitation  to  amended 
declaration;  United  States  v.  Stitzer,  179  Fed.  569,  refusing  to  allow 
limitation  as  defense  to  suit  on  bond  of  public  contractor  where  same 
not  pleaded. 

Federal  courts  take  judicial  notice  of  all  public  statutes. 
Approved  in  Lane  v.  Sargent,  217  Fed.  239,  133  C.  C.  A.  231,  hold- 
ing courts  of  New  Hampshire  will  judicially  notice  road  laws  of  Massa- 
chusetts; Monongahela  River  Consol.  Coal  etc.  Co.  v.  Schinnerer,  196 
Fed.  378,  117  C.  C.  A.  193,  holding  Court  of  Admiralty  will  entertain 
suit  for  injury  occurring  on  Mississippi  River;  Bohlander  v.  Heikes,  168 
Fed.  889,  94  C.  C.  A.  298,  holding  courts  will  judicially  notice  aboli- 
tion of  court;  North  American  Cold  Storage  Co.  v.  City  of  Chicago,  151 
Fed.  122,  holding  Federal  court  will  not  enjoin  municipal  ordinance  pro- 
viding for  destruction  of  putrid  foodstuffs;  Gale  v.  Southern  Bldg.  etc. 
Assn.,  117  Fed.  736,  holding  contract  of  Alabama  loan  association  meant 
by  parties  to  be  governed  by  Alabama  law,  not  bad  as  against  Virginia 
usury  laws;  Mercantile  Nat.  Bank  v.  Hubbard,  105  Fed.  820,  45  C.  C.  A. 
66/  holding  prior  decision  erroneously  construing  Ohio  statutes,  allow- 
ing deduction  of  indebtedness  from  "credits"  of  bank  shareholders  for 
taxation,  not  res  adjudicata;  Mutual  Life  Ins.  Co.  v.  Dingley,  100  Fed. 
412,  40  C.  C.  A.  459,  holding  Federal  court  takes  judicial  notice  of 
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New  York'  statute  in  suit  on  insurance  policy  where  contract  "subject 
to  charter  of  company  and  laws  of  New  York;  Mills  v.  Green,  159  U.  S. 
657,  40  L.  Ed.  295,  16  Sup.  Ct.  134,  applying  rule  to  days  of  public  gen- 
eral elections  for  legislature  and  constitutional  convention;  Merchants' 
Exch.  Bank  v.  McGraw,  59  Fed.  977,  8  C.  C.  A.  420,  applying  rule  to 
public  statutes;  Western  etc.  R.  Co.  v.  Roberson,  61  Fed.  594,  9  C.  C.  A. 
646,  applying  rule  to  acts  for  construction,  operation  and  leasing  of  State 
railroads;  Davenport  v.  Moore,  74  Fed.  946,  applying  rule  to  State  stat- 
utes and  their  construction;  Andruss  v.  People's  Bldg.  etc.  Assn.,  94 
Fed.  580,  36  C.  C.  A.  336,  Federal  court  in  Texas  takes  judicial  notice 
of  New  York  statutes. 

138  U.  8.  635-665,  34  L.  Ed.  1110,   11  Sup.  Ot.  435,  COOK  COUNTY  V. 
CALUMET  ETC.  CANAL  CO. 

State  decision,  to  be  reviewable,  must  show  Federal  question  neces- 
sarily involved  and  decided. 

Approved  in  Wisconsin  v.  Commissioners  of  Public  Lands,  183  U.  S. 
693,  46  L.  Ed.  393,  22  Sup.  Ct.  934,  reaffirming  rule ;  Balk  v.  Harris,  132 
N.  C.  15,  43  S.  £.  478,  holding  decision  of  State  court  necessarily  decid- 
ing constitutionality  of  sister  State  decision  appealable,  though  deciding 
incidentally  nonfederal  question;  Shellenbarger  v.  Fewel,  34  Okl.  86, 
124  Pac.  620,  holding  case  is  not  removable  because  United  States  stat- 
ute under  construction ;  Winona  etc.  R.  R.  Co.  v.  Plainview,  143  U.  S. 
391,  36  L.  Ed.  199,  12  Sup.  Ct.  537,  refusing  to  follow  decision  of  Cir- 
cuit Court  does  not  raise  Federal  question;  Delaware  City  etc.  Nav. 
Co.  v.  Reybold,  142  U.  S.  643,  35  L.  Ed.  1144,  12  Sup.  Ct.  292,  Eustis  v. 
Bolles,  150  U.  S.  366,  37  L.  Ed.  1112,  14  Sup.  Ct.  132,  and  Harrison  v. 
Morton,  171  U.  S.  47,  43  L.  Ed.  66,  18  Sup.  Ct.  745,  all  holding  where 
another  question  is  broad  enough  to  sustain  judgment,  error  is  dismissed. 

What  adjudication  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  R.  A.  521,  523. 

Time  and  manner  of  raising  and  deciding  questions  in  State  court 
to  obtain  review  in  Federal  Supreme  Court.  Note,  63  L.  R.  A. 
37,  66. 

What  record  must  show  as  to  presentation  and  decision  of  Federal 
question  in  State  court  to  confer  jurisdiction  on  Federal  Supreme 
Court.    Note,  63  L.  R.  A.  475. 

Dispute  of  rights  under  statute  does  not  necessarily  involve  denial 
of  statute's  validity. 

Approved  in  Indiana  Power  Co.  v.  St.  Joseph  etc.  Power  Co.,  187 
U.  S.  636,  47  L.  Ed.  343,  23  Sup.  Ct.  842,  reaffirming  rule ;  Kennard  v. 
Nebraska,  186  U.  S.  308,  46  L.  Ed.  1177,  22  Sup.  Ct.  .881,  holding  deci- 
sion by  Nebraska  court  that  Pawnee  reservation  lands  are  public  lands 
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within  13  Stats,  at  Large,  47,  c.  59,  raised  no  Federal  question;  Swerin- 
gen  v.  St.  Louis,  185  U.  S.  44,  46  L.  Ed.  799,  22  Sup.  Ct.  571,  holding 
decision  of  State  court  that  courses  and  distances  in  Federal  patent  do 
not  bring  boundary  of  land  to  Mississippi  River  raises  no  Federal  ques- 
tion; Zikos  v.  Oregon  R.  &  Nav.  Co.,  179  Fed.  899,  upholding  constitu- 
tionality of  Federal  Employers'  Liability  Act  of  1908;  Ferry  v.  King 
Co.,  141  U.  S.  673,  35  L.  Ed.  898,  12  Sup.  Ct.  130,  ruling  that  settlement 
of  treasurer  with  county  commissioner  is  not  conclusive  does  not  ques- 
tion validity  of  territorial  code;  Bushnell  v.  Crooke  Min.  Co.,  148  U.  S. 
689,  37  L.  Ed.  613,  13  Sup.  Ct.  774,  dismissing  error  to  State  court; 
Lloyd  v.  Matthews,  155  U.  S.  228,  39  L.  Ed.  130,  15  Sup.  Ct.  72,  where 
merely  construction  of  State  statute,  not  the  validity,  is  drawn  in  ques- 
tion, no  Federal  question  arises;  Abbott  v.  National  Bank  of  Commerce 
of  Tacoma,  175  U.  S.  413,  44  L.  Ed.  218,  20  Sup.  Ct.  155,  dismissal  of 
suit  for  libel  in  pleading  in  Federal  court  involves  no  Federal  question; 
Blackburn  v.  Portland  etc.  Min.  Co.,  175  U.  S.  584,  44  L.  Ed.  282,  20 
Sup.  Ct.  227,  State  decision  under  section  2326,  Rev.  Stats,  to  try  ad- 
verse claims  to  mine  is  not  reviewable;  Telluride  Power  Co.  v.  Rio 
Grande  etc.  Ry.  Co.,  175  U.  S.  647,  44  L.  Ed.  308,  20  Sup.  Ct.  248,  State 
decision  as  to  who  had  prior  possession  of  water  under  section  2339, 
Rev.  Stats,  is  not  reviewable;  Woodbridge  etc.  Engineering  Co.  v.  Ritter, 
70  Fed.  679,  denial  of  right  to  judgment  or  that  it  is  erroneous  does  not 
question  jurisdiction  of  the  court. 

State  has  full  power  to  dispose  of  Its  swamp-lands. 

Approved  in  McNee  v.  Donahue,  142  U.  S.  602,  35  L.  Ed.  1128, 12  Sup. 

Ct.  216,  no  disposition  of  proceeds  by  State  could  affect  titles  acquired 

by  others;  Scofield  v.  Schaeffer,  104  Minn.  125,  116  N.  W.  211,  holding 

right  to  occupy  swamp-lands  cannot  be  acquired  by  adverse  possession. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to,  Federal  courts. 
Note,  40  L.  R.  A.  (N.  8.)  419. 

138  U.  8.  666-672,  34  L.  Ed.  1096,  11  Sup.  Ot.  364,  SAN  FRANCISCO  T. 
LE  BOY. 

Attorney  had  no  power  to  relinquish  rights  held  for  benefit  of  public 
under  Van  Ness  ordinance. 

Approved  in  Western  Pac.  Ry.  Co.  v.  Southern  Pac.  Co.,  151  Fed. 
389,  80  C.  C.  A.  606,  holding  city  of  Oakland  could  not  relinquish  its 
right  to  waterfront ;  San  Francisco  v.  Center,  6  Cal.  Unrep.  596,  63  Pac. 
35,  holding  judgment  quieting  title  could  not  impair  rights  under  Van 
Ness  ordinance ;  Board  of  Education  v.  Martin,  92  Cal.  217,  28  Pac.  802, 
such  rights  cannot  be  acquired  by  adverse  possession;  dissenting  opinion 
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in  Oakland  v.  Oakland  Waterfront  Co.,  118  Cal.  227,  50  Pao.  303,  ma- 
jority holding  reasonableness  of  compromise  was  for  mayor  and  council. 

Authority  of  attorney  to  confess  or  consent  to  entry  of  judgment. 
Note,  Ann.  Gas.  19140,  648. 

Ban  Francisco's  title  to  pueblo  lands  rests  on  decree  of  court  and  con- 
firmatory acts. 

Approved  in  Mission  Rock  Co.  v.  United  States,  109  Fed.  771,  48 
C.  C.  A.  641,  holding  13  Stat.,  332,  by  which  United  States  relinquished 
right  to  lands  within  San  Francisco  limits,  not  including  islands  in  bay 
not  within  corporate  purposes;  San  Francisco  v.  Center,  133  Cal.  678, 
680, 66  Pac.  84,  86,  holding  modification  of  judgment  quieting  title  against 
city  that  judgment  should  not  impair  city's  right  to  streets  and  squares 
meant  at  time  of  confirmation  of  ordinance  laying  out  same;  dissenting 
opinion  in  Kean  v.  Calumet  Canal  Co.,  190  U.  S.  481,  note,  47  L.  Ed. 
1146,  23  Sup.  Ct.  660,  majority  holding  United  States  patent  to  Indiana 
of  swamp-lands  conveying  "whole  of  fractional  sections"  on  map  convey 
full  sections  though  under  navigable  waters;  Houston  v.  San  Francisco, 
47  Fed.  341,  this  title  cannot  be  collaterally  questioned ;  Holladay  v.  San 
Francisco,  124  Cal.  356,  57  Pac.  148,  city  as  successor  to  the  pueblo 
holds  lands  in  trust  for  benefit  of  inhabitants;  United  States  v.  Santa 
Fe,  165  U.  S.  700,  704,  706,  716,  41  L.  Ed.  883,  885,  889, 17  Sup.  Ct.  481, 
483,  488,  arguendo. 

Pueblo  rights  are  entitled  to  protection  under  treaty  with  Mexico. 
Approved  in  United  Land  Association  v.  Abrahams,  208  U.  S.  614, 
52  L.  Ed.  645,  28  Sup.  Ct.  569,  following  rule;  Burke  v.  Howe,  171 
CaL  244,  152  Pac.  435,  holding  military  reservation  bounded  by  circum- 
ference having  radius  of  eight  hundred  yards  from  "certain  point  will 
include  all  lands  within  circle;  Tulare  Irrigation  Dist.  v.  Collins,  154 
Cal.  443,  97  Pac.  1125,  holding  lands  within  irrigation  district  not  subject 
to  execution ;  Holladay  v.  San  Francisco,  124  Cal.  357,  57  Pac.  148,  hold- 
ing one  in  possession  of  land  before  1835,  designated  as  public  park  by 
ordinance  of  1856,  later  confirmed  by  13  Stat.  333,  acquires  no  title  by 
ordinance  of  1855;  Knight  v.  United  States  Land  Assn.,  142  U.  S.  183, 
184,  35  L.  Ed.  982,  12  Sup.  Ct.  264,  265  (see  concurring  opinion  in  142 
U.  S.  197,  35  L.  Ed.  987,  12  Sup.  Ct.  269),  holding  San  Francisco  is  en- 
titled to  tide-lands ;  Shively  v.  Bowlby,  152  U.  S.  28,  30,  38  L.  Ed.  342, 
14  Sup.  Ct.  558,  559,  donation  claim  on  Columbia  River,  while  Oregon 
was  a  territory,  passes  no  title  below  high-water  mark;  Coburn  v.  San 
Mateo  Co.,  75  Fed.  527,  528,  act  of  California,  declaring  tide-lands  known 
as  "Pebble  Beach,"  public  grounds,  is  valid;  Valentine  v.  Sloss,  103 
Cal.  220,  37  Pac.  327,  holding  grantee  herein  entitled  to  tide-lands. 
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Lands  only  occasionally  affected  by  tide  did  not  pass  to  California  on 
admission. 

Approved  in  Knight  v.  United  States  Land  Assn.,  142  U.  S.  215, 
35  L.  Ed.  993,  12  Sup.  Ct.  276,  holding  San  Francisco  entitled  to  tide- 
lands. 

138  XL  8.  673-694,  34  L.  Ed.  1069,  11  flap.  Ot.  441,  MTTRRTTJ.  ▼.  MONTI- 
CELLO. 

Towns  have  only  such  powers  as  are  expressly  granted,  or  are  Incidental 
to  those  granted. 

Approved  in  Oilman  v.  ^ernald,  141  Fed.  942,  72  C.  C.  A.  666,  pur- 
chaser from  town  of  ultra  vires  negotiable  bonds  may  recover  sum  lent 
in  assumpsit  where  town  used  money  for  authorized  purpose;  Luther  v. 
Wheeler,  73  S.  C.  91,  52  S.  E.  876,  permitting  recovery  of  amount  re- 
ceived by  town  and  used  for  authorized  purpose  though  note  given  for 
money  was  ultra  vires;  Campbell  v.  Argenta  etc.  Min.  Co.,  51  Fed.  5, 
corporations  must  act  in  the  manner  prescribed  by  law ;  Superior  v.  Nor- 
ton, 63  Fed.  359,  12  C.  C.  A.  469,  requisites  for  making  contract  by 
municipality  must  be  strictly  followed;  Citizens'  St.  R.  Co.  v.  City  Ry. 
Co.,  64  Fed.  654,  applied  to  mode  of  making  contract  by  municipality; 
Crofut  v.  Danbury,  65  Conn.  300,  32  Atl.  366,  disallowing  ordinance  offer- 
ing reward  for  detection  of  incendiaries;  Board  of  Commissioners  of 
Wilkes  County  v.  Call,  123  N.  C.  312,  44  L.  R.  A.  253,  31  S.  E.  483,  bonds 
must  be  in  compliance  with  statute. 

Town  cannot  issue  negotiable  securities  as  Incident  to  power  to  borrow 
money. 

Approved  in  Coquard  v.  Oquawka,  192  111.  304,  365,  61  N.  E.  662, 
holding  Rev.  Stats.  111.  1874,  p.  789,  enabling  cities  and  counties  to  issue 
bonds  where  formerly  having  power  did  not  authorize  city  subsequently 
incorporated  to  refund;  Swanson  v.  City  Ottumwa,  131  Iowa,  545,  547, 
9  Ann.  Oas.  1117,  5  L.  R.  A.  (N.  S.)  860,  106  N.  W.  11,  12,  holding  city 
could  not  issue  bonds  for  purchase  of  site  for  railroad ;  Muskingum  County 
Commrs.  v.  State,  78  Ohio  St.  303,  85  N.  E.  566,  holding  commissioners 
cannot  exchange  new  bonds  for  promissory  notes;  Weil,  Roth  &  Co.  v. 
Mayor  etc.  of  Town  Newbern,  126  Tenn.  264,  Ann.  Oas.  1913E,  25,  L.  R.  A. 
1915A,  1009,  148  S.  W.  691,  holding  mayor  and  recorder  of  town  author- 
ized to  make  contracts,  does  not  include  issuance  of  negotiable  bonds; 
Brenham  v.  German  American  Bank,  144  U.  S.  182, 186, 36  L.  Ed.  394, 395, 
12  Sup.  Ct.  562, 564  (see  dissenting  opinion  in  144  U.  S.  191, 193, 36  L.  Ed. 
397,  398, 12  Sup.  Ct.  566,  567),  following  rule;  Indiana  v.  Glover,  155  U.  S. 
518,  39  L.  Ed.  244,  15  Sup.  Ct.  188,  certificate  for  payment  out  of  partic- 
ular fund  is  not  governed  by  law-merchant;  Bangor  Sav.  Bank  v.  Still- 
water, 46  Fed.  901,  disallowing  negotiable  certificates  of  indebtedness; 
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Francis  v.  Howard  Co.,  50  Fed.  56,  counties  cannot  issue  negotiable  securi- 
ties in  Texas;  Dodge  v.  Memphis,  51  Fed.  167,  issue  of  bonds  to  pay  for 
stock  is  void ;  Ashuelot  Nat.  Bank  v.  School  Dist.,  56  Fed.  199,  5  C.  C.  A. 
468,  applied  to  authority  of  school  districts  to  borrow  money ;  Lehman  v. 
San  Diego,  83  Fed.  671,  27  C.  C.  A.  668,  affirming  73  Fed.  i05,  disallowing 
bond  issue  by  San  Diego;  German  Ins.  Co.  v.  Manning,  95  Fed.  604, 
power  to  anticipate  revenue  does  not  give  authority  to  issue  bonds; 
Heins  v.  Lincoln,  102  Iowa,  78,  71  N.  W.  191,  applied  in  Iowa;  Commis- 
sioners of  Wilkes  County  v.  Call,  123  N.  C.  326,  44  L.  R.  A.  258,  31  S.  E. 
487,  disallowing  recovery  by  bona  fide  holder;  dissenting  opinion  in 
Rathbone  v.  Hopper,  57  Kan.  250,  34  L.  R.  A.  678,  45  Pac.  613,  majority 
allowing  bond  issue  by  township. 

Distinguished  in  Washington  Co.  v.  Williams,  111  Fed.  806, 49  C.  C.  A. 
621,  holding  non-negotiable  bonds  issued  by  county  to  be  paid  from  special 
tax  fund  applied  pro  rata  to  interest  first,  and  principal  afterward ;  Board 
of  Supervisors  v.  Hawkins,  16  Ariz.  18, 140  Pac.  822,  holding  county  may 
issue  bonds  for  public  schools  provided  indebtedness  does  not  exceed 
four  per  cent  of  assessed  valuation  of  property ;  Forrest  City  v.  Bank  of 
Forrest  City,  116  Ark.  382, 383, 172  S.  W.  1150,  holding  city  could  borrow 
money  for  purpose  of  moving  pumping  station ;  Klamath  Falls  v.  Sachs, 
35  Or.  338,  339,  341,  76  Am.  St.  Rep.  504,  505,  507,  57  Pac.  333,  334, 
upholding  under  Sess.  Laws  1893,  p.  212,  authorizing  Klamath  Falls  to 
incur  excess  charter  indebtedness  for  light  and  water  bonds  issued  for 
both  under  water  ordinance;  Ashley  v.  Board  of  Supervisors  of  Presque 
Isle  County,  60  Fed.  67,  8  C.  C.  A.  455,  West  Plains  Twp.  v.  Sage,  69 
Fed.  948,  951,  16  C.  C.  A.  553  (see  dissenting  opinion  in  69  Fed.  953, 
16  C.  C.  A.  553),  Waite  v.  Santa  Cruz,  89  Fed.  633,  and  Klamath  Falls 
v.  Sachs,  35  Or.  337,  341,  57  Pac.  333,  holding  power  to  issue  bonds  au- 
thorizes negotiable  bonds ;  Evansville  v.  Woodbury,  60  Fed.  720, 9  C.  C.  A. 
244,  allowing  bond  issue  under  authority  to  borrow  money,  following 
State  decision  at  time  of  issue;  German  Ins.  Co.  v.  Manning,  78  Fed. 
904,  906,  907,  910,  following  State  decision  that  power  to  anticipate  rev- 
enue authorizes  negotiable  bonds;  Grommes  v.  Sullivan,  81  Fed.  46, 
43  L.  R.  A.  425,  26  C.  C.  A.  320,  corporations  with  power  to  contract  debts 
may  issue  negotiable  paper;  Thomas  v.  Grand  Junction,  13  Colo.  App. 
80,  56  Pac.  670,  statute  authorizing  indebtedness  by  borrowing  or  issuing 
bonds,  authorizes  sale  of  bonds;  Commonwealth  v.  Williams  town,  156 
Mass.  73,  30  N.  E.  473,  power  to  subscribe  for  railroad  stock  authorizes 
bond  issue;  Martin  v.  Tyler,  4  N.  D.  289,  25  L.  R.  A.  843,  60  N.  W.  396, 
allowing  bonds  especially  authorized. 

Implied  power  of  municipality   to   issue   bonds.    Note,  Ann.  Gas, 
191SE,  39. 

Implied  power  of  municipality  to  borrow  money  or  to  incur  indebted- 
ness for  public  improvements.    Note,  6  Ann.  Cas.  761. 


138  U.  S.  694r-708        NOTES  ON  U.  S.  REPORTS.  428 

Authority  to  Issue  school  bonds  does  not  include  power  to  issue  bonds 
to  redeem  them. 

Approved  in  Oquawka  v.  Graves,  62  Fed.  572,  573,  27  C.  C.  A.  327, 
refunding  bonds  are  not  permissible  merely  because  corporation  is  in- 
debted; Huron  v.  Second  Ward  Sav.  Bank,  86  Fed.  280,  30  C.  C.  A.  38, 
holding  grant  to  borrow  money  and  issue  bonds  for  all  municipal  pur- 
poses, includes  power  to  issue  bonds  to  refund. 

Towns  receiving  money  for  bonds  are  not  estopped  to  deny  authority 
to  issue. 

Approved  in  Brenham  v.  German-American  Bank,  144  U.  S.  188,  36 
L.  Ed.  396,  12  Sup.  Ct.  565,  applied  to  suit  on  coupons ;  Merrill  v.  Monti- 
cello,  72  Fed.  463, 18  C.  C.  A.  636  (affirming  66  Fed.  165, 167),  involving 
suit  for  proceeds ;  Wright  v.  Kinney,  123  N.  C.  621,  31  S.  E.  875,  county 
not  estopped  from  questioning  validity  of  claims  for  which  its  warrants 
were  issued ;  Isaacs  v.  Richmond,  90  Va.  38,  17  S.  E.  763,  holding  Rich- 
mond notes  of  1861  void;  Louisville  Trust  Co.  v.  Cincinnati,  73  Fed.  732, 
arguendo. 

Municipal  bonds  in  the  hands   of  bona  fide  holders.    Note,  51 
Am.  St  Rep.  858. 

Negotiability  of  municipal  bonds.    Note,  5  Ann.  Oas.  197. 

Estoppel  of  public  corporation  to  deny  validity  of  bonds.    Note, 
L.  R.  A.  1915A,  926. 

138  U.  8.  694-708,  34  L.  Ed.  1078,  11  Sup.  Ot.  449,  ANDERSON  ▼.  WATT. 

Under  act  of  1875  objection  to  citizenship  may  be  taken  by  answer 
at  any  time. 

Approved  in  Pennsylvania  Co.  v.  Bay,  138  Fed.  205,  reaffirming  rule; 
Reavis  v.  Reavis,  101  Fed.  22,  holding  under  Federal  Judiciary  Act, 
objection  to  jurisdiction  on  ground  of  citizenship  may  be  taken  in  an- 
swer ;  dissenting  opinion  in  Hewitt  v.  Story,  64  Fed.  522,  30  L.  R.  A.  273, 
12  C.  C.  A.  250,  majority  not  discussing  point. 

Distinguished  in  Southern  Exp.  Co.  v.  Todd,  56  Fed.  105,  5  C.  C.  A. 
432,  suit  against  defendant  in  wrong  district  is  waived  by  appearance. 

Circuit  Court  must  dismiss  where  citizenship  averments  are  untrue; 
Supreme  Court  will  examine  jurisdiction. 

Approved  in  Klenk  v.  Byrne,  143  Fed.  1009,  reaffirming  rule;  Mon- 
tana Mining  Co.  v.  St.  Louis  Mining  etc.  Co.,  204  U.  S.  213,  51  L.  Ed.  447, 
27  Sup.  Ct.  254,  holding  Supreme  Court  will  allow  certiorari  to  Circuit 
Court  to  determine  jurisdiction;  Adams  v.  Shirk,  117  Fed.  804,  55 
C.  C.  A.  25,  holding  under  18  Stat.  472,  burden-  of  showing  no  diversity 
of  citizenship  on  defendant,  Circuit  Court  examining  question;  King- 
man v.  Holthaus,  59  Fed.  315,  suit  dismissed  where  party  rented  room 
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in  adjoining  State  and  slept  there  nights ;  Alabama  etc.  R.  Co.  v.  Carroll, 
84  Fed.  780,  28  C.  C.  A.  207,  dismissing  suit  for  removal  of  residence 
to  give  jurisdiction. 

Circuit  Court  has  only  granted  jurisdiction,  and  it  must  be  positively 
averred. 

Approved  in  Kolze  v.  Hoadley,  200  U.  S.  83,  60  L.  Ed.  381,  26  Sup.  Ct. 
220,  foreclosure  of  trust  deed  cannot  be  had  in  Federal  court  where 
'assignor  could  not  sue  therein  though  bill  also  prays  cancellation  of  re- 
lease of  trust  deeds  to  grantor  as  in  fraud  of  complainant's  rights; 
Vesta  v.  Ducktown  Sulphur  etc.  Iron  Co.,  210  Fed.  377,  holding  allega- 
tion that  corporation  is  resident  of  State,  sufficiently  avers  citizenship; 
McEldowney  v.  Card,  193  Fed.  482,  483,  holding  fact  that  plaintiff  is 
trustee  in  bankruptcy  does  not  give  jurisdiction  to  Circuit  Court ;  Atchi- 
son T.  &  S.  F.  Ry.  Co.  v.  Phillips,  176  Fed.  665, 100  C.  C.  A.  215,  holding 
where  widow  sues  for  death  of  spouse  parents  of  deceased  are  formal 
but  not  necessary  parties;  Stephens  v.  Smartt,  172  Fed.  477,  holding 
where  citizen  of  Georgia  sued  officers  of  Tennessee  corporation,  same  was 
suit  between  themselves  and  not  within  Federal  jurisdiction;  McClel- 
land v.  McKane,  154  Fed.  165,  holding  Federal  court  has  no  jurisdiction 
of  suit  between  citizen  of  State  and  of  territory ;  Oregon  R.  &  Nav.  Co. 
v.  Shell,  143  Fed.  1005,  averment  in  bill  in  equity  that  amount  in  con- 
troversy exceeds  two  thousand  dollars,  does  not  give  jurisdiction  unless 
proven  where  put  in  issue  by  answer ;  Lengel  v.  American  Smelting  etc. 
Co.,  110  Fed.  21,  holding  under  act  August  13,  1888,  stockholder  of 
Pennsylvania  cannot  sue  in  New  Jersey,  New  Jersey  corporation  and 
directors  citizens  of  another  State;  Timmons  v.  Elyton  Land  Co.,  139 
U.  S.  379,  35  L.  Ed.  196,  11  Sup.  Ct.  586,  and  Home  v.  George  H.  Ham- 
mond Co.,  155  U.  S.  394,  39  L.  Ed.  197,  15  Sup.  Ct.  167,  both  reversing 
with  costs  to  plaintiff  in  error,  jurisdiction  not  being  in  record;  Dan- 
ahy  v.  Nat.  Bank  of  Denison,  64  Fed.  149,  12  C.  C.  A.  75,  allegation  of 
residence  is  insufficient;  Excelsior  etc.  Phosphate  Co.  v.  Brown,  74  Fed. 
324,  20  C.  C.  A.  428,  under  act  of  1887,  disallowing  suit  by  nonresidents 
of  district,  against  defendants,  only  one  of  whom  resides  in  district; 
Marks  v.  Marks,  75  Fed.  324,  applying  rule;  Elkhart  Nat.  Bank  v. 
Northwestern  etc.  Loan  Co.,  87  Fed.  253,  foreign  corporation  cannot  be 
sued  in  Federal  court  by  its  creditors  under  act  of  1887;  Egerton  v. 
Starin,  91  Fed.  932,  allegation  of  residence  is  not  equivalent  to  allega- 
tion of  citizenship ;  Blair  v.  Silver  Peak  Mines,  93  Fed.  335,  citizenship 
is  proved  prima  facie  by  showing  of  residence  for  seventy  years ;  Lum- 
ley  v.  Wabash  R.  Co.,  76  Fed.  69,  22  C.  C.  A.  60,  arguendo. 

Jurisdiction  is  determined  by  citizenship  at  beginning  of  suit;  amend- 
ment cannot  give  it. 
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Approved  in  Sun  Printing  Assn.  v.  Edwards,  194  U.  S.  383,  48  L.  Ed. 
1030,  24  Sup.  Ct.  696,  averment  that  plaintiff  is  resident  of  Delaware  is 
sufficient  averment  of  citizenship  for  purpose  of  jurisdiction  where  testi- 
mony shows  legal  domicile  therein;  Anaconda  Copper  Min.  Co.  v.  Butte- 
Balaklava  Copper  Co.,  200  Fed?  811,  holding  fact  that  territory,  of  which 
defendant  was  citizen,  was  admitted  as  State  pending  litigation,  will 
not  warrant  removal;  Ware-Kramer  Tobacco  Co.  v.  American  Tobacco 
Co.,  178  Fed.  120,  holding  jurisdiction  can  only  be  attacked  by  special 
demurrer;  Pacific  Mut.  Life  Ins.  Co.  v.  Tompkins,  101  Fed.  542,  41 
C.  C.  A.  488,  holding  plaintiff  by  removing  family  from  West  Virginia 
lost  residence  there  for  Federal  jurisdiction  under  act  of  1888;  Day  v. 
Oatis,  85  Miss.  139,  140,  37  South.  560,  where  suit  to  remove  cloud  is 
brought  against  resident  and  nonresident  and  former  disclaims,  latter 
may  remove  cause ;  Brigel  v.  Tug  River  etc.  Salt  Co.,  73  Fed.  15,  though 
complainants  become  citizens  of  same  State  with  defendants,  prior  to 
amendment  correcting  deficient  allegation  in  complaint,  court  has  juris- 
diction; Insurance  Co.  of  North  America  v.  Svendsen,  74  Fed.  348,  co- 
complainants  without  community  of  interest,  defeating  jurisdiction,  may 
be  stricken  out  and  joined  as  defendants;  Tug  River  etc.  Salt  Co.  v. 
Brigel,  86  Fed.  819,  821,  parties  not  indispensable  may  be  stricken  out 
where  they  impede  taking  of  jurisdiction. 

Husband  is  necessary  party  to  rait  to  foreclose  mortgage  on  wife's  prop- 
erty in  Florida. 

Approved  in  Ryder  v.  Bateman,  93  Fed.  22,  arguendo. 

One  not  named  may  appear  with  consent  of  all;  replication  to  answer 
presumes  consent. 

Approved  in  Wadley  v.  Blount,  65  Fed.  673,  one  charged  with  mis- 
appropriation and  required  to  answer  interrogatories  before  master  is  in 
effect  a  defendant ;  Douthitt  v.  MacCulsky,  11  Wash.  619,  40  Pac.  189, 
person  not  technically  a  party,  if  interested  in  subject  matter  and  par- 
ticipates in  the  defense,  is  bound  by  the  decree. 

Domicile  is  presumed  to  be  where  party  lives,  and  once  acquired,  is 
presumed  to  continue. 

Approved  in' Piedmont  Carolina  Ry.  Co.  v.  Shaw,  223  Fed.  979,  138 
C.  C.  A.  227,  holding  admission  by  stipulation  of  articles  of  incorporation 
is  an  admission  of  citizenship ;  In  re  Davis,  217  Fed.  115,  holding  citizen 
of  New  Jersey,  moving  to  California  for  his  health,  cannot  be  said  to 
have  changed  residence;  Eisele  v.  Oddie,  128  Fed.  945,  holding  sufficient 
in  absence  of  proof  contra,  of  plaintiff's  domicile  in  California,  evidence 
of  residence  there  and  removal  to  Nevada  for  his  health ;  Dominion  Nat. 
Bank  v.  Olympia  Cotton  Mills,  128  Fed.  182,  holding  allegation  by 
defendant  that  another  defendant  is  citizen  of  another  State  not  good 
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defense,  privilege  being  personal ;  Collins  v.  Ashland,  112  Fed.  178,  hold- 
ing evidence  insufficient  to  show  change  of  domicile  to  Ohio,  where  evi- 
dence showed  that  plaintiff  was  citizen  of  Ohio  and  resided  there 
all  his  life  except  when  temporarily  working  in  Kentucky;  In  re  Filer, 
108  Fed.  211,  holding  absconding  of  bankrupt  three  months  before  peti- 
tion, from  place  of  residence  for  several  years,  where  family  still 
resided,  not  changing  domicile;  Hanchett  v.  Blair,  100  Fed.  821,  hold- 
ing stockholder  suing  corporation  not  presumed  citizen  of  same  State, 
where  showing  residence  in  other  State  for  seventy  years,  maintain- 
ing business  there;  Donaldson  v.  State,  167  Ind.  556,  78  N.  E.  183, 
holding  court  could  not  presume  that  one  returning  to  Scotland  in- 
tended to  take  up  his  residence  there;  Harrison  v.  Harrison,  117  Md. 
615,  84  Atl.  59,  holding  one  alleging  different  residence  has  burden 
of  proving  it;  Pope  v.  Williams,  98  Md.  70,  108  Am.  St  Rep.  879, 
66  L.  R.  A.  898,  56  Atl.  545,  upholding  Acts  1902,  c.  133,  requiring 
resolution  of  intention  before  one  coming  into  State  can  register  as 
voter;  Corcoran  v.  Albuquerque  Traction  Co.,  15  N.  M.  14,  103  Pac.  647, 
holding  condition  after  accident  may  be  shown  where  circumstances  show 
condition  was  same  at  time  of  accident;  United  States  v.  Chong  Sam, 
47  Fed.  885,  886,  actual  residence  with  intent  to  remain  indefinitely,! 
not  a  purpose  of  permanent  residence,  fixes  domicile;  Marks  v.  Marks, 
75  Fed.  325,  331,  party  going  to  State  with  final  intention  of  making  it 
his  home  at  once  becomes  a  citizen  thereof;  Blair  v.  Silver  Peak  Mines, 
93  Fed.  336,  applied  to  establish  prima  facie  case  on  denial  of  citizenship 
on  information  and  belief;  Mowry  v.  Latham,  17  R.  I.  481,  23  Atl.  13, 
applying  rule  and  determining  from  facts  where  party  really  resided. 

Distinguished  in  Southerland  v.  Norris,  74  Md.  331,  28  Am.  St.  Rep. 
258,  22  Atl.  138,  rule  changed  by  Registration  Act  of  1890. 

Domicile  of  wife  la  that  of  husband,  although  living  apart  from  him. 

Approved  in  Thompson  v.  Stalmann,  139  Fed.  94,  where  one  of  plain- 
tiffs in  Federal  suit  was  married  woman,  whose  husband  resided  in 
Nevada,  wife's  jurisdictional  domicile  there  also,  though  she  in  fact  re- 
sided elsewhere ;  Tsoi  Sim  v.  United  States,  116  Fed.  923,  54  C.  C.  A.  154, 
holding  Chinese  woman  in  United  States  prior  to  exclusion  law  subse- 
quently marrying  American  citizen  entitled  to  remain  though  failing  to 
comply  with  law. 

Right  of  wife  to  acquire  separate  domicile  after  abandonment  of 
marriage  relation.    Note,  Ann.  Gas.  1912D,  399. 


NOTES 

ON 


UNITED  STATES  REPORTS 


139  UNITED  STATES. 


139  U.  &  1-19,  85  L.  Ed.  77,  11  Sup.  Ct.  389,  ST.  PATH.  *  PAO.  R.  R.  OO. 
v.  NORTHERN  PAO.  R.  R.  OO. 

Act  of  July  2, 1864,  was  grant  in  praesenti  to  Northern  Pacific  Railroad. 
Approved  in  Northern  Lumber  Co.  v.  0  'Brien,  139  Fed.  616,  71  C.  C.  A. 
598,  reaffirming  rule;  Northern  Pacific  Ry.  Co.  v.  Trodick,  221  U.  S. 
213,  55  L.  Ed.  707,  31  Sup.  Ct.  607,  unsurveyed  public  land  within  place 
limits  of  grant  to  Northern  Pacific  Railroad  actually  occupied  by  settler 
intending  to  acquire  title  under  homestead  laws  was  excepted  from  oper- 
ation of  granl ;  Northern  Lumber  Co.  v.  0  'Brien,  204  U.  S.  196,  201, 
51  L.  Ed.  440,  448,  27  Sup.  Ct.  249,  land  withdrawn  for  benefit  of  an- 
other railroad  did  not  pass  under  grant  to  Northern  Pacific  Railroad, 
and  when  subsequently  released  became  part  of  public  domain,  subject 
to  disposal  under  general  land  laws;  United  States  v.  Detroit  Timber 
etc.  Co.,  200  U.  S.  334,  50  L.  Ed.  504,  26  Sup.  Ct.  282,  doctrine  of  rela- 
tion protects  bona  fide  purchaser  of  timber  lands  from  patentee  against 
wrongful  acts  of  entrymen;  Sjoli  v.  Dreschel,  199  U.  S.  566,  50  L.  Ed. 
312,  26  Sup.  Ct.  154,  Northern  Pacific  acquired  no  interest  in  lands  within 
indemnity  limits  by  virtue  of  filing  list  of  selections  to  supply  deficiencies 
until  approval-  of  selections ;  Bull  v.  Campbell,  225  Fed.  928,  railroad 's 
conveyance  of  land  granted  to  it  in  praesenti,  before  execution  of  patent, 
g-ave  title  to  grantee;  United  States  v.  Grand  Rapids  etc.  R.  Co.,  154 
Fed.  135,  lands  reserved  from  sale  for  benefit  of  Indians  at  date  of  grant 
to  railroad,  but  released  before  line  was  located,  did  not  pass  to  railroad, 
but  were  public  lands  subject  to  disposal  by  Congress ;  Oregon  etc.  R.  Co. 
v.  United  States,  148  Fed.  604,  78  C.  C.  A.  375,  and  United  States  v. 
Oregon  etc.  R.  Co.,  143  Fed.  770.  75  C.  C.  A.  66,  both  holding  grant  of 
1866  did  not  embrace  lands  whic1!  at  time  of  act  were  subject  to  live 
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homestead  entry,  though  entry  relinquished  prior  to  definite  location  of 
road;  McFadden  v.  Mountain  View  Min.  &  Mill.  Co.,  97  Fed.  679,  38 
C.  C.  A.  354,  holding"  27  Stat.  62,  restoring  to  public  domain  portion  of 
Colville  reservation,  did  not  operate  as  immediate  restoration,  act  of 
1896,  extending  mineral  laws,  not  being  retroactive ;  Balderston  v.  Brady, 
18  Idaho,  242,  108  Pac.  743,  and  Balderston  v.  Brady,  17  Idaho,  584, 
107  Pac.  498,  both  holding  grant  of  sections  16  and  36  for  school  lands, 
whether  surveyed  or  unsurveyed,  was  grant  in  praesenti,  and  State  board 
of  land  commissioners  has  no  authority  to  relinquish  such  lands;  Gar- 
rett v.  American  Baptist  Home  Mission  Soc,  29  Okl.  278,  279,  116  Pac. 
923,  924,  religious  society  complying  with  provisions  of  treaty,  obtaining 
consent  of  tribal  authorities  of  Creek  tribe  and  erecting  building  for 
educational  purposes,  on  lands  selected,  could  not  be  deprived  of  vested 
right  in  such  lands  by  provision  of  later  treaty  attempting  to  allot  all 
but  forty  acres  to  members  of  tribe;  Mariner  v.  Oconto  Land  Co.,  142 
Wis.  536,  126  N.  W.  35,  grant  of  lands  to  State  by  act  of  Congress  of 
1864  was  in  praesenti  and  passed  title  to  State;  State  v.  Whitney,  66 
Wash.  478,  120  Pac.  117,  grant  of  school  lands  by  Enabling  Act,  upon 
affirmance  of  State,  took  effect  as  of  its  date  and  passed  title  to  lands, 
though  unsurveyed ;  Northern  Pac.  R.  R.  Co.  v.  Colburn,  164  U.  S.  387, 
41  L.  Ed.  480,  17  Sup.  Ct.  99,  and  Northern  Pac.  Ry.  Co.  v.  Miller,  20 
Wash.  33,  54  Pac.  607,  following  rule;  United  States  v.  Southern  Pac. 
R.  R.  Co.,  146  U.  S.  593,  36  L.  Ed.  1097,  13  Sup.  Ct.  155,  following  rule 
in  construction  of  14  Stat.  292;  Wilson  v.  Beckwith,  140  Mo.  385,  41 
S.  W.  992,  following  rule  under  grant  to  Missouri,  10  Stat.  155;  Wine- 
man  v.  Gastrell,  53  Fed.  701,  3  C.  C.  A.  621,  applying  principle  to  Missis- 
sippi act  of  March  3,  1852;  Barden  v.  Northern  Pac.  R.  R.,  154  U.  S. 
315,  38  L.  Ed.  997,  14  Sup.  Ct.  1033  (see  dissenting  opinion  in  154  U.  S. 
336,  38  L.  Ed.  1005,  14  Sup.  Ct.  1041),  holding  by  grant  of  1864,  all 
mineral  lands  known  or  unknown  excluded ;  New  York  Indians  v.  United 
States,  170  U.  S.  17,  42  L.  Ed.  933, 18  Sup.  Ct.  534,  holding  under  treaty 
of  June  15,  1838,  title  in  lands  therein  vested  in  Indians;  Northern 
Pac.  R.  R.  Co.,  v.  Walker,  47  Fed.  683,  holding  future  discovery  of  min- 
erals does  not  divest  title;  Northern  Pac.  R.  R  Co.  v.  Amacker,  53  Fed. 
52,  holding  entry  of  land  within  N.  P.  grant,  prior  to  notice  of  with- 
drawal, valid ;  Northern  Pac.  R.  R.  Co.  v.  Wright,  51  Fed.  70,  and  North- 
ern Pac.  R.  R.  Co.  v.  Wright,  54  Fed.  69,  4  C.  C.  A.  193,  holding  North- 
ern Pacific  land  grant,  subject  to  State  taxation  upon  definite  location; 
United  States  v.  Oregon  etc.  R.  R.  Co.,  57  Fed.  895,  holding  lands 
granted  to  N.  P.,  subject  to  forfeiture,  exempted  from  later  grant  to 
defendant;  Northern  Pac.  R.  R.  Co.  v.  Maclay,  61  Fed.  557,  9  C.  C.  A. 
609,  holding  Bitter  Root  lands,  not  included  in  N.  P.  grant;  Northern 
Pac.  R.  R.  Co.  v.  Musser  Sauntry  Logging  etc.  Co.,  68  Fed.  998,  16 
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C.  C.  A  97,  holding  Land  Department  has  power  to  reserve  lands  neces- 
sary to  satisfy  prior  grant;  St.  Paul  etc.  Ry.  Co.  v.  Sage,  71  Fed.  46, 
17  C.  C.  A.  558,  construing  grant  under  14  Stat.  87;  United  States  v. 
Northern  Pac.  R.  R.  Co.,  95  Fed.  878,  37  C.  C.  A.  290,  holding  equity 
will  not  cancel  patent  for  not  filing  map  of  location,  where  Congress  has 
not  declared  forfeiture;  McHenry  v.  Nygaard,  72  Minn.  13,  74  N.  W. 
1108,  holding  selection  not  defeated  by  wrongful  refusal  of  approval 
by  Land  Department;  Northern  Pac.  R.  R.  Co.  v.  Barnes,  2  N.  D.  355, 
51  N.  W.  399,  holding  title  in  company,  and  lands  exempt  from  taxation ; 
Adams  v.  Reed,  11  Utah,  493,  494,  40  Pac.  721,  holding  under  act  of 
July,  1862,  Union  Pacific  takes  title  defeasible,  prior  to  issuance  of  pat- 
ent; dissenting  opinion  in  Northern  Pac.  R.  R.  Co.  v.  Barden,  46  Fed. 
621,  majority  holding  under  13  Stat.  365,  lands  must  be  known  to  be 
mineral,  to  be  excluded  from  grant ;  Carter  v.  Ruddy,  166  U.  S.  496,  41 
L.  Ed.  1091,  17  Sup.  Ct.  641,  Northern  Pac.  R.  R.  Co.  v.  St.  Paul  etc. 
Ry.,  47  Fed.  539,  Amacker  v.  Northern  Pac.  R.  R.  Co.,  58  Fed.  851,  7 
C.  C.  A.  518,  Atlantic  etc.  R.  R.  Co.  v.  Mingus,  7  N.  M.  388,  34  Pac.  601, 
Kreuger  v.  Schultz,  6  N.  D.  315,  70  N.  W.  271,  and  Northern  Pac.  R.  R. 
Co.  v.  Doherty,  100  Wis.  47,  75  N.  W.  1082,  arguendo.  f 

Distinguished  in  Govin  v.  Chicago,  132  Fed.  855,  859,  construing  Illi- 
nois statutes  incorporating  Chicago  street/  railroads  and  granting  them 
rights  in  streets;  Southern  Pac.  R.  R.  Co.  v.  Wood,  124  Cal.  488,  57 
Pac.  393,  holding,  under  14  Stat.  292,  title  to  indemnity  lands  date  back 
only  to  date  of  selection;  Grandin  v.  La  Bar,  3  N.  D.  451,  462,  57 
N.  W.  242,  247,  holding  selection  of  indemnity  lands  by  Northern  Pacific 
Railroad  Company,  without  approval  of  Secretary  of  Interior,  passes  no 
title;  Wenberg  v.  Gibbs  Township,  31  N.  D.  50, 153  N.  W.  441,  act  of  Con- 
gress of  1866  granting  right  of  way  for  construction  of  highways  over 
public  lands  not  reserved  for  public  use,  created  superior  title  to  grant  of 
lands  to  Northern  Pacific  by  act  of  1864,  where  plat  of  location  of  road 
was  not  filed  until  1873. 

Force  of  act  as  grant  in  praeaentl  was  not  Impaired  by  provision  for 
patents  as  road  completed. 

Approved  in  Neff  v.  United  States,  165  Fed.  282,  91  C.  C.  A,  241,  offi- 
cers of  local  land  office  after  expiration  of  thirteen  years  from  date  of 
timber  culture  entry  could  receive  and  approve  evidence  that  entryman 
had  complied  with  statute  except  in  making  proof  within  thirteen  years, 
and  false  affidavits  in  making  proof  were  sufficient  to  form  basis  of 
conviction ;  Manley  v.  Tow,  110  Fed.  251,  holding  land  patented  to  Iowa 
for  railroad  purposes,  but  not  earned  by  railroad,  was  not  for  use  of 
road  within  24  Stat.  556,  but  subject  to  settlement ;  Northern  Pac.  R.  R. 
Co.  v.  Barden,  46  Fed.  607,  holding  under  13  Stat.  365,  lands  must  be 
known  to  be  mineral  to  be  excluded  from  grant;  Sage  v.  Swenson,  64 
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Minn.  519,  67  N.  W.  545,  holding,  so  long  as  withdrawal  of  land  grant 
in  force,  lands  not  subject  to  entry;  Northern  Pac.  R.  R.  Co.  v.  Barnes, 
2  N.  D.  368,  371,  51  N.  W.  405,  holding  title  in  company,  and  lands 
exempt  from  taxation,  under  act  of  Congress;  United  States  v.  Winona 
etc.  R.  R.  Co.,  67  Fed.  966,  15  C.  C.  A.  117,  and  Stewart  v.  Alstock,  22 
Or.  186,  29  Pac.  554,  arguendo. 

Distinguished  in  Knepper  v.  Sands,  194  U.  S.  481,  4*  L.  Ed.  1084, 
24  Sup.  Ct.  744,  Adjustment  Act  of  1887  does  not  protect  purchaser  after 
act  of  unearned  lands  included  in  grant  of  1864  to  Iowa  in  aid  of  rail- 
roads ;  Sioux  City  etc.  R.  R.  Co.  v.  United  States,  159  U.  S.  364,  40  L.  Ed. 
182, 16  Sup.  Ct.  23,  holding  13  Stat.  72,  granted  lands  to  State  as  trustee, 
and  not  to  railroad. 

Line  of  road  having  been  duly  determined,  company's  right  la  complete, 
except  as  to  prior  right*. 

Approved  in  Nelson  v.  North.  Pac.  Ry.  Co.,  188  U.  S.  116,  47  L.  Ed. 
410,  23  Sup.  Ct.  305,  holding  bona  fide  occupant  of  public  land  within 
indemnity  land  of  Northern  Pacific  grant  of  1864  before  definite  location 
of  road  entitled  to  complete  homestead;  Northern  Pac.  R.  R.  Co.  v. 
Barnes,  2  N.  D.  356,  51  N.  W.  399,  holding  title  in  company  aid  lands 
exempt  from  taxation,  under  act  of  Congress;  Smith  v.  Northern  Pac. 
R.  R.  Co.,  58  Fed.  515,  7  C.  C.  A.  397,  and  St.  Paul  etc.  Ry.  Co.  v.  North- 
ern Pac.  R.  R.  Co.,  49  Fed.  307,  1  C.  C.  A.  246  (affirming  47  Fed.  538), 
both  arguendo. 

When  termini  are  mentioned  In  grant,  road  should  be  built  on  most 
direct  line  practicable. 

Approved  in  Southern  Pac.  R.  Co.  v.  United  States,  109  Fed.  925,  48 
C.  C.  A.  712,  holding  act  incorporating  Texas  Pacific  railroad  granting 
lands  from  southern  boundary  of  State  to  San  Diego  on  thirty-second 
parallel  not  authorizing  road  on  thirty-fourth  parallel;  United  States 
v.  Northern  Pac.  R.  R.  Co.,  152  U.  S.  292,  38  L.  Ed.  447,  14  Sup.  Ct.  601, 
construing  13  Stat.  365;  United  States  v.  Southern  Pac.  R.  R.,  94  Fed. 
439,  construing  land  grant  under  16  Stat.  573,  granting  lands  to  Texas 
and  Pacific,  and  fixing  termini;  Oregon  etc.  R.  R.  Co.  v.  United  States, 
77  Fed.  73,  23  C.  C.  A.  15,  (see  dissenting  opinion  in  77  Fed.  78,  23 
C.  C.  A.  15),  holding  grant  to  Northern  Pacific  Railroad  did  not  take 
effect  by  filing  insufficient  map  of  location. 

Exception  In  Northern  Pacific  grant,  of  all  grants  prior  to  location, 
did  not  Include  similar  grant. 

Approved  in  United  States  v.  Oregon  &  C.  R.  Co.,  101  Fed.  318,  hold- 
ing, under  land  grant  to  Oregon  and  California  railroad,  14  Stat.  239, 
16  Stat.  94,  title  to  indemnity  lands  remained  in  government  until  selected 
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\*  ^fcproved;  Northern  Pacific  R.  R.  Co.  v.  Musser-Sauntry  Land  etc. 

%i*8  U.  S.  607,  42  L.  Ed.  598,  18  Sup.  Ct.  206,  holding  withdrawal 

f>,  of  lands  within  grant  of  June,  1856,  exempts  lands  from  grant  in 


\ 
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k  >  Northern  Pac.  R.  R.  Co.  v.  Sanders,  47  Fed.  605  (affirmed  in 
13  ^ed.  137, 1  C.  C.  A.  192),  holding  grant  to  Northern  Pacific  does  not 
prevent  taking  up  mining  claims  before  definite  location;  United  States 
v.  Oregon  etc.  R.  R.  Co.,  57  Fed.  894,  holding  lands  granted  to  Northern 
Pacific  subject  to  forfeiture,  exempted  from  later  grant  to  defendant; 
dissenting  opinion  in  Oregon  etc.  R.  R.  Co.  v.  United  States,  77  Fed. 
75,  76,  77,  23  C.  C.  A.  15,  majority  holding  grant  to  Oregon  &  California 
Railroad  Co.,  did  not  give  title  to  lands  given  previously  to  Northern 
Pacific  Railroad  Co.,  though  subsequently  forfeited. 

m 

Bach  exception  only  operated  to  preserve  lands  from  similar  grant. 
Approved  in  Northern  Lumber  Co.  v.  0  'Brien,  139  Fed.  620,  71  C.  C.  A. 
598,  reaffirming  rule;  Southern  Pac.  R.  R.  Co.  v.  Groeck,  68  Fed.  615, 
holding  passage  of  act  of  July,  1866,  withdrew  land  from  entry. 

After  withdrawal  of  lands  for  Northern  Pacific  only  special  grant 
could  give  rights  against  it. 

Approved  in  Northern  Lumber  Co.  v.  O'Brien,  139  Fed.  619,  71  C.  C.  A. 
598,  reaffirming  rule;  United   States  v.  Losekamp,  127  Fed.  961,  62 
0.  C.  A.  591,  holding  United  States  cannot  recover  for  timber  cut  from 
public  lands  which  when  surveyed  would  belong  to  railroad  under  grant 
July  2,  1864;  Northern  Pac.  Ry.  Co.  v.  Nelson,  22  Wash.  529,  61  Pac. 
706,  holding  order  of  commissioner  of  general  land  office  on  filing  plat 
showing  railroad's  general  route,  withdrawing  land  from  settlement, 
precluded  subsequent  homestead;  Northern  Pac.  R.  R.  Co.  v.  Cannon, 
54  Fed.  255,  258,  4  C.  C.  A.  303,  holding  mineral  lands  not  withdrawn 
from  sale  by  Northern  Pacific  grant  prior  to  definite  location ;  Southern 
Pac.  R.  R.  Co.  v.  Araiza,  57  Fed.  103,  holding,  under  14  Stat.  292,  lands 
without  primary  limits,  but  within  indemnity  limits,  not  open  to  entry 
after  order  of  withdrawal;  Southern  Pac.  R.  R.  Co.  v.  Goeck,  68  Fed. 
613,  614,  holding  passage  of  act  of  July,  1866,  withdrew  land  from 
entry;  Northern  Pac.  Ry.  Co.  v.  Dudley,  85  Fed.  85,  holding  Coeurf 
d'Alene  reservation  lands  not  part  of  prior  grant  to  railroad;  United 
States  v.  Southern  Pac.  R.  R.  Co.,  62  Fed.  535,  arguendo;  dissenting 
opinion  in  Northern  Pac.  Ry.  Co.  v.  McCormick,  94  Fed.  943,  36  C.  C.  A. 
560,  majority  holding  company  acquired  no  title  to  unsurveyed  land  en- 
tered with  intent  to  pre-empt  prior  to  filing  of  map  of  location;  dis- 
senting opinion  in  Fulson  v.  Northern  Pac.  Ry.  Co.,  188  U.  S.  150,  151, 
153,  47  L.  Ed.  432,  23  Sup.  Ct.  317,  318,  319,  majority  holding  bona  fide 
occupant  of  indemnity  lands  within  Northern  Pacific  grant  1864  before 
definite  location  of  road  entitled  to  complete  homestead. 


139  U.  S.  1-19  NOTES  ON  U.  S.  REPORTS.  438 

Under  grant  of  lands  to  railroad,  entire  route  need  not  be  fixed  at 
same  time. 

Approved  in  United  States  v.  Southern  Pac.  R.  R.  Co.,  146  U.  S.  597, 
36  L.  Ed.  1098,  13  Sup.  Ct.  156,  holding,  under  14  Stat.  292,  filing  of 
map  of  location  beyond  terminus  good  to  terminus ;  Northern  Pac.  R.  R. 
Co.  v.  Cannon,  54  Fed.  256,  4  C.  C.  A.  303,  holding  mineral  lands  not 
withdrawn"  from  sale  by  Northern  Pacific  grant  prior  to  definite  loca- 
tion; United  States  v.  Southern  Pac.  R.  R.  Co.,  62  Fed.  534,  holding 
forfeiture  of  prior  overlapping  grant  revests  land  in  government;  St. 
Paul  etc.  Ry.  Co.  v.  Sage,  71  Fed.  50,  17  C.  C.  A.  558,  construing  grant 
under  14  Stat.  87;  Southern  Pac.  R.  R.  Co.  v.  United  States,  168  U.S. 
44,  42  L.  Ed.  375,  18  Sup.  Ct.  26,  and  Northern  Pac.  R.  R.  Co.  v. 
Amacker,  49  Fed.  533,  1  C.  C.  A.  345,  arguendo. 

Withdrawal  of  lands  should  extend  only  along  route  fixed  on  map  filed. 
Approved  in  New  Orleans  etc.  Ry.  Co.  v.  Parker,  143  U.  S.  58,  36 
L.  Ed.  70, 12  Sup.  Ct.  369,  following  rule  in  foreclosure  of  lands  granted 
to  railroad;  Northern  Pac.  R.  R.  Co.  v.  Barden,  46  Fed.  606,  holding, 
under  13  Stat.  365,  lands  must  be  known  to  be  mineral  to  be  excluded 
from  grant;  Northern  Pac.  R.  R.  Co.  v.  Amacker,  53  Fed.  54,  arguendo. 

Secretary's  selection  of  lands  to  make  np  deficiency  involved  no  dis- 
cretion where  indemnity  lands  were  insufficient. 

Approved  in  Southern  P.  R.  R.  Co.  v.  Bell,  183  U.  S.  682,  46  L.  Ed.  387, 
22  Sup.  Ct.  235,  holding  Secretary  of  Interior  not  authorized  by  land 
grant  act  of  July  27,  1866,  to  Southern  Pacific,  to  withdraw  indemnity 
lands  until  place  land  losses  determined;  United  States  v.  Colton  etc. 
Lime  Co.,  146  U.  S.  616,  36  L.  Ed.  1105, 13  Sup.  Ct.  164,  holding  16  Stat. 
573,  c.  122,  exempted  indemnity  lands  of  Atlantic  and  Pacific;  Southern 
Pac.  R.  R.  Co.  v.  Groeck,'  68  Fed.  617,  holding  passage  of  act  of  July, 
1866,  withdrew  land  from  entry;  Southern  Pac.  R.  R.  Co.  v.  Groeck, 
87  Fed.  973,  31  C.  C.  A.  334,  holding  under  act  of  July,  1866,  Secretary 
of  Interior  cannot  authorize  pre-emption  of  lands  granted  to  railroad; 
Northern  Pac.  R.  R.  Co.  v.  Barnes,  2  N.  D.  363,  51  N.  W.  402,  holding 
title  in  company  and  lands  exempt  from  taxation  under  Congressional 
Act. 

Distinguished  in  United  States  v.  Missouri  etc.  Ry.  Co.,  141  U.  S. 
376,  35  L.  Ed.  772,  12  Sup.  Ct.  19,  holding  indemnity  lands  must  be 
selected  and  set  apart;  Southern  Pac.  R.  R.  Co.  v.  Wood,  124  Cal.  485, 
486,  57  Pac.  392,  holding,  under  14  Stat.  292,  selection  necessary  to 
pass  title  to  indemnity  lands. 

Miscellaneous.  Cited  in  Northern  Pac.  R.  R.  Co.  v.  St.  Paul  etc. 
Ry.  Co.,  47  Fed.  537,  in  statement  of  facts;  St.  Paul  etc.  Ry.  Co.  v. 
Greenalgh,  139  U.  S.  20,  35  L.  Ed.  72,  11  Sup.  Ct.  395,  without  par- 
ticular application. 
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139  XT.  S.  19-23,  35  I*.  Ed.  71,  11  Sup.  Ct.  395,  ST.  PAUL  ETC.  BY.  CO.  v. 


Railroad  having  broken  condition  without  forfeiture,  cannot  defeat  boan 
fide  settlers'  right*. 

Approved  in  St.  Paul  etc.  Ry.  v.  Wenzel,  139  U.  S.  23,  35  L.  Ed.  73, 
11  Sup.  Ct.  396,  following  rule;  United  States  v.  Oregon  &  C.  R.  Co., 
186  Fed.  882,  holding  railroad  grant  of  1866  was  not  in  praesenti;  and 
that  railroad  took  lands  subject  to  proviso  in  amendment  of  1869  for 
sale  of  land  to  actual  settlers,  and  for  breach  of  such  condition  lands 
were  subject  to  forfeiture. 

1S9  TJ.  S.  23,  36  L.  Ed.  73,  11  Sup.  Ct.  396,  ST.  PAUL  ETC.  B.  CO.  V. 
WENZEL. 

Not  cited. 

139  U.  a  24-61,  36  L.  Ed.  56,  11  Sup.  Ct.  478,  CENTRAL  TBANBP.  CO. 
V.  PULLMAN'S  PALACE  CAB  CO. 

Plaintiff  voluntarily  nonsuited  cannot  sue  out  writ;  aliter  where  decree 
is  without  his  consent.  ' 

Approved  in  Patting  v.  Spring  Valley  Coal  Co.,  93  Fed  99,  following 
rule;  Francisco  v.  Chicago  etc.  R.  Co.,  149  Fed.  355,  356,  9  Ann,  Cas. 
628,  79  C.  C.  A.  292,  nonsuit  granted  at  request  of  plaintiff  is  not  re- 
viewable on  error  by  him;  Parks  v.  Southern  R.  Co.,  143  Fed.  278,  74  . 
C.  C.  A.  414,  after  plaintiff's  evidence  all  in  and  defendant's  motion  for 
directed  verdict,  it  is  discretionary  with  court  to  deny  plaintiff  nonsuit; 
Huntt  v.  McNamee,  141  Fed.  295,  72  C.  C.  A.  441,  where  voluntary  non- 
suit permitted  by  State  practice,  Federal  court  could  refuse  nonsuit 
after  plaintiff's  evidence  in  and  motion  of  defendant  for  direction  of 
verdict  submitted  and  sustained. 

Judgment  of  nonsuit  la  final  and  appealable. 
Approved  in  Detroit  etc.  Ry.  Co.  v.  Michigan  Railroad  Commission, 
240  U.  S.  571,  60  L.  Ed.  807,  36  Sup.  Ct.  427,  judgment  granting  manda- 
mus is  final  within  meaning  of  section  237  of  Judicial  Code;  Fadley  v. 
Baltimore  etc.  R.  Co.,  153  Fed.  517,  82  C.  C.  A.  464,  judgment  of  com- 
pulsory nonsuit  entered  by  Federal  court  in  Pennsylvania  in  conformity 
to  State  practice  is  final,  and  reviewable  on  writ  of  error;  Stevens  v. 
Nave-McCord  Mercantile  Co.,  150  Fed.  73,  80  C.  C.  A.  25,  order  dis- 
missing petition  in  bankruptcy  because  it  does  not  state  facts  consti- 
tuting act  of  bankruptcy  is  appealable ;  Paul  v.  Delaware  etc.  R.  Co.,  130 
Fed.  953,  where  motion  to  dismiss  was  denied  at  close  of  trial  to  court, 
correctness  of  ruling  is  reviewable  on  exceptions  without  special  find- 
ings of  fact;  Barabasz  v.  Kabat,  91  Md.  56,  46  Atl.  338,  holding,  under 
Md.  Code,  art.  75,  §  87a,  defendant  introducing  evidence  after  motion 
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for  nonsuit  denied  waived  error  in  denial;  Brown  v.  Carolina  etc.  Ry. 
Co.,  116  Va.  599,  83  S.  E.  981,  holding,  that  if  vacation  order  was  final, 
writ  of  error  was  too  late,  and  if  not  final,  then  order  allowing  motion 
to  set  it  aside  was  not  final,  and  was  insufficient  to  sustain  writ  of  error; 
Tucker  v.  Baltimore  etc.  R.  R.  Co.,  59  Fed.  969,  8  C.  C.  A.  416,  upon 
question  of  withdrawal  of  case  from  jury;  Koons  v.  Bryson,  69  Fed. 
297,  16  ft  C.  A.  227,  reviewing  on  writ  of  error  final  judgment  of  non- 
suit. 

Denied  in  Godring  v.  Reid,  60  Fla.  81,  53  South.  504,  judgment  of 
nonsuit  is  not  such  final  disposition  of  action  as  will  support  writ  of 
error. 

Right  of  plaintiff  to  appeal  from  voluntary  judgment  of  nonsuit. 
Note,  9  Ann.  Cas.  631. 

Circuit  Court  will  follow  State  statute  providing  for  nonsuit  against 
plaintiff's  objection. 

Approved  in  Spokane  etc.  R.  R.  Co.  v.  Campbell,  241  U.  S.  503,  60  % 
L.  Ed.  1133,  36  Sup.  Ct.  683,  in  action  under  Federal  Employers'  lia- 
bility Act,  quaere  whether  under  Conformity  Act  Federal  court  is  re- 
quired to  adhere  to  State  practice  governing  effect  of  general  verdict 
and  special  findings;  Shank  v.  Great  Shoshone  &  Twin  Falls  Water 
Power  Co.,  205  Fed.  836,  124  C.  C.  A.  35,  Federal  court  in  Idaho  may 
£Tant  involuntary  nonsuit  under  statute  of  Idaho  permitting  same; 
Board  of  Commrs.  of  Denver  v.  Home  Saving  Bank,  200  Fed.  35,  118 
C.  C.  A.  256,  except  where  statute  of  State  authorizes  compulsory  non- 
suit, practice  of  directing  verdict  for  defendant  is  substituted  in  Fed- 
eral court;  Kellogg-Mackay  Co.  v.  Havre  Hotel  Co.,  199  Fed.  733,  118 
C.  C.  A.  165,  guaranty  by  corporation  of  contractor's  liability  for  sup- 
plies is  void;  Russ.o-Chinese  Bank  v.  National  Bank  of  Commerce,  187 
Fed.  86,  109  C.  C.  A.  398,  if  State  law  permits  nonsuit  where  evidence 
would  not  sustain  verdict  for  plaintiff,  practice  may  be  followed  by 
Federal  court,  but  where  evidence  is  sufficient  to  sustain  cause  of  action 
motion  for  nonsuit  should  be  denied;  Knight  v.  Illinois  Cent.  R.  Co., 
180  Fed.  372,  103  C.  C.  A.  514,  under  Conformity  Act,  and  under  Ken- 
tucky Code  of  Civil  Procedure,  it  was  error  to  refuse  to  allow  plaintiff 
to  dismiss  without  prejudice  before  peremptory  instruction  for  defend- 
ant, although  motion  was  made  after  judge  stated  he  would  sustain  de- 
fendant's motion  for  verdict;  Fries-Breslin  Co.  v.  Bergen,  168  Fed.  363, 
statute  of  Pennsylvania  as  construed  by  State  court  does  not  infringe 
upon  province  of  jury,  but  merely  gives  court  same  power  after  verdict 
that  it  had  before  to  direct  verdict  for  either  party  upon  whole  evi- 
dence, and  such  practice  under  Conformity  Act  must  be  followed  by 
Federal  court  within  State ;  Ohman  v.  City  of  New  York,  168  Fed.  961, 
causes  of  action  to  recover  penalties  for  infringement  of  copyright  and 
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for  damages  for  tort  cannot  be  joined  in  same  complaint  under  Code  of 
Civil  Procedure  of  New  York,  governing  practice  of  Federal  court  within 
that  State;  Duffy  v.  Glucose  etc.  Refining  Co.,  141  Fed.  206,  where,  on 
motion  at  close  of  plaintiff's  evidence,  judge  directed  verdict-  and  while 
foreman  was  signing  verdict  plaintiff  announced  dismissal,  he  was  too 
late  under  Iowa  statute  permitting  dismissal  before  final  submission; 
Drummond  v.  Louisville  &  N.  R.  R.  Co.,  109  Fed.'  532,  holding,  under 
Hard's  Rev.  Stats.,  c.  110,  §  49,  111.,  nonsuit  cannot  be  allowed  after 
court  directed  verdict  for  defendant  and  discharged  jury;  Rudolph  v. 
Sensener,  39  App.  D.  C.  388,  holding  Federal  courts  have  no  power  to 
make  peremptory  order  of  nonsuit,  and  dismissing  appeal  from  order  of 
dismissal  in  condemnation  proceedings  where  refusal  to  produce  proof 
amounted  to  voluntary  nonsuit;  Gunn  v.  Union  R.  R.  Co.,  27  R.  I.  327, 
62  Atl.  121,  upholding  statute  of  1896,  authorizing  Supreme  Court  to 
direct  judgment  without  further  trial  by  jury ;  Meehan  v.  Valentine,  146 
U.  S.  618,  36  L.  Ed.  839,  12  Sup.  Ct.  973,  following  rule;  Roberts  v. 
Lewis,  144  U.  S.  657,  36  L.  Ed.  582, 12  Sup.  Ct.  782,  holding  in  Nebraska 
allegation  of  citizenship  put  in  issue  by  general  denial;  Coughran  v. 
Bigelow,  164  U.  S.  308,  41  L.  Ed.  446,  17  Sup.  Ct.  119,  holding  granting 
of  nonsuit  no  infringement  of  constitutional  rights ;  Jones  v.  Rowley,  73 
Fed.  288,  holding  in  Federal  court  in  California  defendant  may  object 
to  jurisdiction  without  pleading  to  merits ;  People's  Bank  of  Greenville 
v.  Aetna  Ins.  Co.,  74  Fed.  511,  512,  20  C.  C.  A.  630,  holding  plaintiff  can- 
not complain  of  nonsuit  granted  instead  of  directing  verdict;  Gassman 
v.  Jarvis,  94  Fed.  604,  holding  question  of  dismissal  without  prejudice 
governed  by  State  statutes;  dissenting  opinion  in  Slocum  v.  New  York 
life  Ins.  Co.,  228  U.  S.  420,  422,  Ann.  Cas.  1914D,  1029,  57  L.  Ed.  902, 
903,  33  Sup.  Ct.  523,  majority  holding  that  verdict  cannot  be  disturbed 
-  for  error  of  law  during  trial  without  awarding  new  trial. 

Distinguished  in  Slocum  v.  New  York  Life  Ins.  Co.,  228  U.  S.  395, 
Ann.  Oas.  1914D,  1029,  57  L.  Ed.  898,  33  Sup.  Ct.  523,  under  seventh 
amendment  granting  right  of  trial  by  jury,  issues  of  fact  settled  by  ver- 
dict cannot  be  re-examined  by  appellate  court,  but  new  trial  must  be 
ordered. 

Enumeration  of  powers  In  charter  implies  exclusion  of  all  others  not 
f  aliiy  indicated. 

Approved  in  Barron  v.  McKinnon,  196  Fed.  937,  116  C.  C.  A.  483, 
under  section  5136  Revised  Statutes  purchase  of  stock  in  corporation  by 
national  bank  for  purpose  of  speculation  is  voidable  as  between  parties ; 
Consumers'  Gas  Trust  Co.  v.  Quinby,  137  Fed.  897,  70  C.  C.  A.  220, 
under  Indiana  statute,  corporation  organized  to  drill  and  mine  for  nat- 
ural gas  and  petroleum  and  by  manufacture  to  convert  same  into  gas  for 
fuel  and  illuminating  purposes,  could  not,  after  exhaustion  of  natural 
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gas,  manufacture  artificial  gas;  Cumberland  Tel.  etc.  Co.  v.  Evansville, 
127  Fed.  190,  192,  holding,  under  2  Burns'  Rev.  Stats.  1901,  §  5517,  for 
organization  of  telephone  companies,  company  has  no  power  to  transfer 
all  its  property  and  franchises;  Seattle  Gas  &  Electric  Co.  v.  Citizens' 
Light  &  Power  Co.,  123  Fed.  592,  holding  New  Jersey  corporation  hav- 
ing no  power,  under  charter  law,  to  manufacture  and  sell  gas,  cannot  en- 
gage in  gas  business  in  Washington;  New  Albany  Water-Works  v. 
Louisville  Banking  Co.,  122  Fed.  780,  58  C.  C.  A.  576,  holding,  under 
Indiana  statutes,  water  company  supplying  city  with  water  cannot  trans- 
fer entire  property  and  franchises  to  another;  Scott  v.  Bankers'  Union 
of  the  World,  73  Kan.  585,  85  Pac.  6*07,  incorporated  fraternal  insur- 
ance association  organized  under  charter  not  expressly  conferring  power 
to  issue  promissory  notes,  has  no  implied  power  to  do  so;  Hotchkin  v. 
Third  Nat.  Bank,  219  Mass.  237,  106  N.  E.  975,  executory  contract  of 
national  bank  to  sell  shares  of  stock  of  corporation,  not  acquired  through 
foreclosure  of  pledge  for  loan  was  ultra  vires,  and  unenforceable ;  Star- 
devant  Bros.  &  Co.  v.  Farmers'  etc.  Bank,  69  Neb.  238,  239,  95  N.  W. 
826,  banking  corporation  not  authorized  to  go  surety  on  replevin  bond ; 
State  v.  Clement  Nat.  Bank,  84  Vt.  197,  Ann.  Gas.  1912D,  22,  78  Atl. 
956,  national  bank  may  stipulate  with  State  to  pay  tax  on  specified  class 
of  interest-bearing  deposits  to  relieve  depositors  from  obligation  of  re- 
turning their  deposits  for  taxation,  though  bank  may  incur  liability  to 
pay  part  of  tax  by  reason  of  withdrawal  of  deposits;  Coosaw  Min.  Co. 
v.  South  Carolina,  144  U.  S.  562,  86  L.  Ed.  542,  12  Sup.  Ct.  691,  constru- 
ing grant  of  exclusive  right  to  mine;  McCormick  v.  Market  Nat.  Bank, 
165  U.  S.  550,  41  L.  Ed.  822,  17  Sup!  Ct.  436,  holding  lease  of  building 
by  national  bank  void;  Union  Pac.  Ry.  Co.  v.  Chicago  etc.  Ry.  Co.,  51 
Fed.  316,  2  C.  C.  A.  174,  upholding  contract  between  railroads  for  joint 
use  of  bridge  and  terminals ;  Pauly  v.  Coronado  Beach  Co.,  56  Fed.  430, 
holding  corporation  organized  to  buy  land  and  acquire  franchises  over 
said  land  cannot  purchase  shares  in  manufacturing  corporation;  Tod  v. 
Kentucky  Union  Land  Co.,  57  Fed.  51,  holding  corporation,  with  power 
to  execute  negotiable  paper,  may  guarantee  bonds;  Louisville  etc.  R.  R. 
Co.  v.  Ohio  Valley  Imp.  etc.  Co.,  69  Fed.  434,  holding,  under  Indiana 
Rev.  Stats.,  §  3951a,  guaranty  bonds  issued  without  petition  of  stock- 
holders void;  Louisville  Trust  Co.  v.  Louisville  etc.  R.  R.  Co.,  75  Fed. 
451,  452,  22  C.  C.  A.  378,  holding  guarantee  of  railway  bonds  by  direc- 
tors not  void  under  Indiana  Rev.  Stats.,  §  3951a ;  Hamor  v.  Taylor-Rice 
Engineering  Co.,  84  Fed.  397,  declaring  void  note  given  by  corporation 
for  purchase  of  own  stock ;  National  Home  Building  etc.  Assn.  v.  Home 
Sav.  Bank,  181  111..  41,  73  Am.  St.  Rep.  247,  54  N.  E.  620,  construing 
powers  of  building  and  loan  association  under  Illinois  laws  of  1879, 
p.  83. 
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|u,8ti&guished  in  Southern  Pac.  Co.  v.  Board  of  R.  R.  Commrs.,  78 

*  250,  discussing  power  of  State  to  fix  railroad  rates. 

°ttfeoiui  dealing  with  corporation  are  bound  to  notice  limits  of  its 

Approved  in  Steele  v.  Fraternal  Tribunes,  215  111.  194,  106  Am.  St 
Rep.  160,  74  N.  E.  123,  where  certificate  of  organization  of  benefit 
society  prohibited  it  from  insuring  persons  over  fifty-one  years  of  age, 
and  one  gave  age  as  under  fifty-one  years  when  be  was  over  that  age, 
contract  unenforceable. 

Corporation  cannot  transfer  its  franchise  without  assent  of  legislature. 

Approved  in  New  Albany  Water- Works  v.  Louisville  Banking  Co.,  122 
Fed.  780,  58  C.  C.  A.  576,  holding,  under  Indiana  statutes,  company  sup- 
plying city  with  water  cannot  transfer  entire  property  and  franchises; 
Attorney  General  v.  Haverhill  Gaslight  Co.,  215  Mass.  396,  101  N.  E. 
1062,  corporation  exercising  franchise  to  supply  gas  to  inhabitants  of 
city  may  not,  without  legislative  authority,  sell  property  and  franchise 
in  such  was  at  to  prevent  performing  of  its  duties;  Snell  v.  Chicago, 
152  U.  S.  199,  38  L.  Ed.  411,  14  Sup.  Ct.  492,  following  rule ;  Stockton 
v.  Central  R.  R.  Co.,  50  N.  J.  Eq.  66,  17  L.  R.  A.  103,  24  Atl.  969,  en- 
joining lease  of  railroad  franchise  when  expressly  forbidden  by  statute. 

Distinguished  in  Indianapolis  v.  Consumers'  Gas  Trust  Co.,  144  Fed. 
643,  75  C.  C.  A.  442,  upholding  city  franchise  to  gas  company  giving 
city  option  to  purchase  plant  at  appraised  valuation. 

•  Right  to  transfer  public  franchises.    Note,  35  Am.  St*  Rep.  394, 

395,  406. 

Railroad's  general  power  to  dispose  of  property  does  not  include  lease 
or  sale  of  entire  property  and  franchise. 

Approved  in  Anderson  v.  Morris  etc.  R.  Co.,  216  Fed.  91,  132  C.  C.  A. 
327,  lessor  railroad  transferring  property  and  franchises  to  another 
railroad  with  consent  of  State  legislature  but  retaining  formal  power  to 
issne  bonds  with  consent  and  at  request  of  lessee,  was  not  doing  busi- 
ness within  meaning  of  Corporation  Tax  Act;  Byington  v.  Sacramento 
Valley  West  side  Canal  Co.,  170  Cal.  130, 148  Pac.  794,  irrigation  district  f 
could,  under  legislative  authority,  lease  property  and  right  to  sell  water 
to  canal  and  irrigation  company  subject  to  rights  of  persons  to  whose 
use  water  is  appropriated  or  dedicated;  City  of  South  Pasadena  v. 
Pasadena  Land  etc.  Co.,  152  Cal.  583,  588,  93  Pac.  492,  494,  under  sec- 
tion 361a  of  Civil  Code,  public  service  corporation  engaged  in  supplying 
water  for  public  use  may  transfer  property,  franchise,  and  business  as 
whole;  McCutcheon  v.  Merz  Capsule  Co.,  71  Fed.  793,  81  L.  R.  A.  420, 
19  C.  C.  A.  108,  holding  void  contract  of  manufacturing  corporation  to 
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abandon  business  in  exchange  for  stock  in  other  corporation ;  Union  Pac. 
Ry.  Co.  v.  Chicago  etc.  Ry.  Co.,  163  U.  S.  581,  41  L.  Ed.  271,  16  Sup. 
Ct.  1180,  arguendo. 

Public  grant  of  property  rights  or  franchises  is  to  be  construed  in 
favor  of  public. 

Approved  in  Knoxvilfe  Water  Co.  v.  Knoxviile,  200  U.  S.  35,  50  L.  Ed. 
359,  26  Sup.  Ct.  224,  municipal  grant  of  waterworks  franchise  does  not 
impliedly  divest  city  of  power  to  construct  own  works;  United  Thacker 
Coal  Co.  v.  Red.  Jacket  Jr.  Coal  Co.,  232  Fed.  60,  grant  of  land  by  State 
is  to  be  construed  strictly  against  grantee,  and  where  calls  for  grants 
were  confused,  acreage  is  important  factor;  Water,  Light  &  Gas  Co.  v. 
Hutchinson,  144  Fed.  264,  under  Kansas  Constitution,  city  of  second 
class  cannot  by  contract  give  exclusive  right  for  term  to  company  to  use 
streets  for  purposes  of  supplying  water  and  light;  State  v.  Des  Moines 
City  Ry.  Co.,  159  Iowa,  272,  140  N.  W.  443,  grant  of  franchise  to  street 
railway  by  city  without  power  to  grant  such  franchise,  is  mere  license, 
terminable  at  will;  Colorado  Telephone  Co.  v.  Fields,  15  N.  M.  436,  30 
L.  R.  A.  (K.  S.)  1088,  110  Pac.  572,  provision  in  contract  between  tele- 
phone company  and  city  that  company  should  not  charge  more  than 
certain  amount  per  annum,  should  be  construed  to  designate  rate  of 
charge,  and  not  to  imply  that  subscriber  must  make  contract  on  annual 
basis ;  Shively  v.  Bowlby,  152  U.  S.  10,  38  L.  Ed.  885,  14  Sup.  Ct.  551, 
applying  principle  to  grant  of  tide-lands;  Detroit  Citizens,  St.  Ry.  Co. 
v.  Detroit  Ry.  Co.,  171  U.  S.  54,  43  L.  Ed.  71,  18  Sup.  Ct.  734,  holding, 
at  time  of  granting  franchise,  municipality  had  no  authority  so  to  do; 
Louisville  Trust  Co.  v.  Cincinnati,  73  Fed.  726,  holding  corporation  leas- 
ing railway  under  statute  took  subject  to  charter  of  leased  line;  West- 
erly Waterworks  Co.  v.  Town  of  Westerly,  80  Fed.  622,  holding  exclu- 
sive right  to  highway  given  to  water  company  does  not  exclude  erection 
of  municipal  waterworks;  Edison  Co.  v.  Hooper,  85  Md.  114,  36  Atl. 
115,  construing  Maryland  Act  of  1890,  c.  233,  relative  to  electric-light 
companies;  State  v.  Payne,  129  Mo.  476,  33  L.  R.  A.  579,  31  S.  W.  798, 
construing  gas  company  charter  under  act  limiting  existence  to  thirty 
years;  dissenting  opinion  in  Kean  v.  Calumet  Canal  Co.,  190  U.  S.  499, 
47  L.  Ed.  1153,  23  Sup.  Ct.  667,  majority  holding  United  States  patent 
to  Indiana  swamp-lands  conveying  "whole  of  fractional  sections"  on 
map  conveyed  full  sections  including  submerged  land. 

Corporation,  assuming  power  involving  public  duty,  is  quasi  public, 
and  cannot,  after  legislative  recognition,  absolve  itself  from  these  dutiLea 

Approved  in  Montgomery  Light  etc.  Co.  v.  Montgomery  Traction  Co., 
219  Fed.  969,  contract  between  street  railway  and  power  company  by 
which  latter  agrees  to  furnish  power  to  operate  cars  of  former,  is  not 
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void  as  delegation  of  carrier's  duty  to  public ;  Quinby  v.  Consumers'  Gas 
Trust  Co.,  140  Fed.  365,  corporation  organized  to  supply  natural  gas  to 
consumers  cannot  in  franchise  contract  to  give  city  option  to  purchase 
all  its  property;  Muntz  v.  Algiers  etc.  Ry.  Co.,  Ill  La.  428,  100  Am.  St. 
Rep.  495,  64  L.  R.  A.  222,  35  South.  627,  railroad  is  liable  for  injuries 
eaused  by  negligent  operation  of  cars  on  its  road  by  its  lessees;  Tazoo 
etc.  R.  R.  Co.  v.  Searles,  85  Miss.  533,  68  L.  R.  A.  715,  37  South.  944, 
construing  anti-trust  act  of  1900 ;  Soloman  v.  Wilmington  Sewerage  Co., 
142  N.  C.  449,  6LB.A  (N.  S.)  391,  55  S.  E.  304,  denying  decree  of 
specific  performance  of  contract  by  corporation  to  furnish  sewerage 
facilities  for  indefiniteness  of  duration  of  contract  and  lack  of  mutuality 
of  obligation ;  Union  Pac.  Ry.  Co.  v.  Chicago  etc.  Ry.  Co.,  51  Fed.  317, 
2  C.  C.  A.  174  (affirmed  in  163  U.  S.  606,  41  L.  Ed.  280,  16  Sup.  Ct. 
1189),  upholding  contract  between  railroads  for  joint  use  of  bridge  and 
terminals;  Smith  v.  Cornelius,  41  W.  Va.  72,  30  L.  R.  A.  752,  23  S.  E. 
603,  holding  lease  of  property  dedicated  for  public  use,  void ;  Bowman  v. 
Foster  &  Logan  Hardware  Co.,  94  Fed.  597,  arguendo ;  dissenting  opin- 
ion in  Bath  Gas-Light  Co.  v.  Claffy,  151  N.  Y.  44,  86  L.  R.  A.  671,  45 
N".  E.  396,  majority  allowing  accrued  rent  on  lease  of  gas-light  fran- 
chise. 

Distinguished  in  Choctaw  etc.  R.  Co.  v.  Bond,  6  Ind.  Ter.  529,  98  S.  W. 
339,  where  corporate  successor  of  Choctaw  Coal  &  Railway  Company 
purchased  land  for  reservoir,  it  could  not  defend  action  for  price  on 
ground  that  contract  was  ultra  vires;  Weld  v.  Gas  etc.  Commrs.,  197 
Mass.  558,  84  N.  E.  102,  where  electric  light  company  supplying  individ- 
ual transferred  property  in  specified  territory  to  gas  company,  under- 
taking to  do  all  business  of  electric  company  within  such  territory,  in- 
dividual could  not  compel  electric  light  company  to  supply  him  with 
electricity;  Coal  Creek  Min.  etc.  Co.  v.  Tennessee  Coal  etc.  Co.,  106 
Tenn.  676,  62  S.  W.  168,  holding  Act  1887,  c.  198,  Tenn.,  empowering 
corporations  to  lease  property  conditioned  on  majority  vote  of  stock- 
holders, inapplicable  to  lease  of  coal  mining  company;  State  v.  Trinity 
etc.  Ry.  Co.,  56  Tex.  Civ.  437,  120  S.  W.  1128,  where  railroad  gave  an- 
other company  right  to  run  trains  over  its  tracks  between  certain  points, 
providing  it  did  not  stop  trains  at  intermediate  points,  railroad  commis- 
sion was  unauthorized  to  order  such  company  to  stop  trains  for  passen- 
gers and  freight  at  intermediate  points ;  Union  Pac.  Ry.  .Co.  v.  Chicago 
etc.  Ry.  Co.,  163  U.  S.  590,  41  L.  Ed.  274,  16  Sup.  Ct.  1183,  upholding 
contract  whereby  corporation  let  into  joint  possession  of  line ;  Hartford 
Fire  Ins.  Co.  v.  Chicago  etc.  Ry.  Co.,  175  U.  S.  100,  44  L.  Ed.  89,  20 
Sup.  Ct.  37,  upholding  contract  between  partnership  and  railroad  for 
warehouse  on  depot  grounds  with  exemption  from  liability  for  fire  loss; 
Chicago  etc.  Ry.  Co.  v.  Union  Pac.  Ry.  Co.,  47  Fed.  20,  22,  upholding 
contract  whereby  corporation  let  into  joint  possession  of  line;  Sioux 
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City  etc.  R.  R.  Co.  v.  Trust  Co.,  82  Fed.  134,  27  C.  C.  A.  73,  declaring 
valid  trust  deed  of  corporation  to  secure  debt  in  excess  of  statutory 
amount ;  Beach  v.  Wakefield,  107  Iowa,  588,  76  N.  W.  695,  holding  rail- 
road corporation  mortgagee  may  attack  settlement  for  larger  amount 
than  due. 

Corporations.    Note,  103  Am.  St.  Rep.  554. 

Power  of  public  service  corporation  to  dispose  of  its  property  so 
as  to  deprive  itself  of  power  to  do  business.  Note,  Ann.  Gas. 
19140,  1271. 

Sleeping-car  company,  authorised  to  lease  can,  cannot  lease  franchise* 
and  property. 

Approved  in  Union  Pac.  Ry.  Co.  v.  Chicago  etc.  Ry.,  51  Fed.  318,  2 
C.  C.  A.  174,  upholding  contract  between  railroads  for  joint  use  of 
bridge  and  terminals;  Wiggins  Ferry  Co.  v.  Chicago  etc.  Ry.  Co.,  128 
Mo.  247,  27  S.  W.  571,  construing  contract  between  common  carriers; 
Kennan  v.  Rundle,  81  Wis.  225,  51  N.  W.  432,  arguendo. 

Contract,  whereby  one  car  company  transferred  all  rights,  and  agreed 
not  to  engage  In  similar  business,  is  void. 

Approved  in  Pullman's  Palace  Car  Co.  v.  Central  Transp.  Co.,  171 
U.  S.  149,  43  L.  Ed.  113,  18  Sup.  Ct.  812,  following  rule. 

Distinguished  in  South  Carolina  etc.  R.  R.  Co.  v.  Carolina  etc.  Ry.  Co., 
93  Fed.  557,  35  C.  C.  A.  423,  holding  contract  between  receiver  and  other 
corporation  for  exemption  of  liability  for  negligence  not  ultra  vires. 

Assignor's  covenant  not  to  use  patented  process  or  disclose  it  to  any- 
one else  Is  valid. 

Approved  in  Hartman  v.  John  D.  Park  &  Sons  Co.,  145  Fed.  377,  378, 
upholding  system  of  contracts  by  maker  of  proprietary  medicine  be- 
tween him  and  wholesalers  binding  them  to  sell  only  for  certain  price 
and  to  designated  retailers  and  between  him  and  retailers,  whereby  they 
agreed  to  sell  only  at  certain  price  in  consideration  of  designation ;  Sim- 
mons' Medicine  Co.  v.  Simmons,  81  Fed.  166,  enforcing  contract  of  em- 
ployment containing  agreement  not  to  disclose  formula  of  medicine. 

Distinguished  in  John  D.  Park  oVSons  Co.  v.  Hartman,  153  Fed.  30, 
12  L.  R.  A.  (N.  S.)  135,  82  C.  C.  A.  158,  owner  of  secret  process  or 
formula  may .  protect  himself  by  contract  against  its  disclosure,  but 
system  of  contracts  by  which  sole  manufacturer  of  medicine  binds 
wholesale  dealers  to  sell  at  certain  price  and  to  retailers  designated  by 
him  is  invalid  as  in  restraint  of  trade. 

Patent  for  invention  as  a  monopoly.    Note,  20  £.  R.  0.  8. 

Carrier's  agreement  not  to  perform  public  duties  at  all  for  term  of 
years  is  void. 


447    CENTRAL  ETC.  CO.  v.  PULLMAN'S  ETC.  CO.    139  U.  8. 24-61 

Approved  in  Cumberland  Tel.  &  Tel.  Co.  v.  State,  100  Miss.  120,  39 
L.  E.  A.  (N.  S.)  277,  54  South.  677,  contract  between  long-distance  tele- 
phone company  not  doing  local  business  in  certain  county  and  person 
operating  local  system  providing  for  connections  between  two  systems 
and  forbidding  latter  from  extending  lines  in  way  to  conflict  with  former 
or  to  make  connections  with  other  telephone  lines,  is  valid;  Oliver  v. 
Gilmore,  52  Fed.  568,  holding  contract  limiting  manufactures  void  as 
against  public  policy. 

Contract  between  quasi-public  corporations  must  be  within  charter 
powers  of  both  to  be  valid. 

Approved  in  Arkansas  v.  Choctaw  etc.  R.  Co.,  134  Fed.  108,  reaffirm- 
ing rule;  Chicago  etc.  Ry.  Co.  v.  Wabash  etc.  Ry.  Co.,  61  Fed.  999,  9 
C.  C.  A.  659,  holding  railroad  pooling  contract  void. 

Fact  that  one  quasi-public  corporation  has  held  under  lease  does  not 
estop  It  from  claiming  Invalidity. 

Approved  in  Safety  Insulator  Wire  etc.  Co.  v.  Mayor  etc.  of  Balti- 
more, 74  Fed.  365, 366, 20  C.  C.  A.  453,  holding  defendant  may  plead  ultra 
vires  upon  suit  by  corporation  on  executory  contract;  Gunnison  Gas  etc. 
Co.  v.  Whitaker,  91  Fed.  193,  permitting  water  company  to  restrain  en- 
forcement of  bonds  issued  ultra  vires  when  yet  in  hands  of  stockholders. 

Corporation's  ultra  vires  contracts  are  void  not  voidable. 
Approved  in  O'Brien  v.  Wheelock,  184  U.  S.  490,  46  L.  Ed.  655,  22 
Sup.  Ct.  369,  holding  special  assessments  for  drains  and  ditches  impos- 
able  by  proceedings  in  County  Court  under  Illinois  act  of  1871,  not  pro- 
vided for  in  State  Constitution  and  void;  Coleman  v.  Sepel,  230  Fed. 
67,  where  corporation's  purchase  of  its  own  stock  renders  it  insolvent, 
transaction  is  void  as  to  creditors;  In  re  Johnson,  224  Fed.  186,  under 
Washington  statute  imposing  penalty  on  manufacturer  paying  license 
fee  of  retailer,  loan  by  brewing  company  to  person  for  purchase  of 
saloon,  fixtures,  stock  and  unexpired  portion  of  license,  was  severable, 
where  separate  notes  were  given  for  amount  of  license,  and  notes  and 
mortgage  for  saloon,  fixtures  and  stock  were  valid;  Rosoff  v.  Gilbert 
Transp.  Co.,  221  Fed.  986,  under  Connecticut  statutes,  requiring  stock- 
holders to  pay  par  value  for  stock,  fact  that  creditors  knew  stock  was 
not  fully  paid  does  not  deprive  them  of  right  to  enforce  liability  of 
stockholders  for  unpaid  subscriptions;  Barron  v.  McKinnon,  196  Fed. 
942,  943,  116  C.  C.  A.  483,  loan  by  national  bank  on  its  own  stock  as 
collateral  in  violation  of  Revised  Statute,  section  5201,  is  voidable  only, 
and  bank  compelled  to  take  title  to  such  stock  may  convey  good  title 
to  purchaser;  Oregon- Washington  R.  &  Nav.  Co.  v.  Wilkinson,  188  Fed. 
368,  State  having  reserved  right  to  determine  when  consolidation  of 
railroads  shall  be  permitted  by  laws  of  Washington,  it  was  no  defense 
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to  condemnation  proceedings  for  railroad  right  of  way  that  petitioner 
was  illegal  consolidation  of  two  other  roads;  In  re  Liquor  Dealers'  Sup- 
ply Co.,  177  Fed.  199,  101  C.  C.  A.  367,  where  bankrupt  corporation 
engaged  in  wholesale  liquor  business  guaranteed  payment  of  note  of 
four  thousand  dollars  for  customer  buying  liquors  from  it  to  amount  of 
one  hundred  dollars  per  month,  benefit  from  increase  of  borrower's  busi- 
ness was  indirect,  making  transaction  naked  guarantee,  which  was  ultra 
vires ;  Morse  v.  United  States,  174  Fed.  551,  20  Ann.  Cas.  938,  98  C.  C.  A. 
321,  fact  that  national  bank  is  prohibited  from  purchasing  its  own  stock, 
does  not  make  such  purchase  nullity,  and  where  bank  bought  shares 
of  its  own  stock,  entry  in  report  to  controller  of  bonds  and  securities 
held  by  bank  from  which  such  stock  was  omitted,  was  false  entry;  Holt 
v.  California  Development  Co.,  161  Fed.  14,  88  C.  C.  A.  167,  ultra  vires 
contract  of  corporation  is  void  and  neither  corporation  nor  stockholder 
is  estopped  to  attack  its  validity  by  fact  that  corporation  or  other  party 
has  acted  under  it,  nor  by  delay  in  bringing  suit  for  its  cancellation; 
Drainage  Com.  v.  National  Contracting  Co.,  136  Fed.  786,  in  action  by 
drainage  commission  to  recover  profits  wrongfully  made  by  contractor  by 
substitution  of  materials  cheaper  than  specified,  defense  of  ultra  vires 
unavailable;  Cox  v.  Terre  Haute  &  I.  R.  Co.,  133  Fed.  374,  66  C.  C.  A. 
433,  lease  of  railroad  which  is  void  as  against  public  policy  is  no  founda- 
tion for  recovery  of  rental;  Anglo-American  Land  etc.  Co.  v.  Lombard, 
132  Fed.  737,  68  C.  C.  A.  89,  under  Missouri  statute  trust  company  can- 
not purchase  all  stock  of  another  corporation  to  control  its  management ; 
In  re  S.  P.  Smith  Lumber  Co.,  132  Fed.  622,  corporation  chartered  to 
buy  and  sell  building  materials  cannot  guarantee  building  contract; 
Allen  v.  City  of  Davenport,  132  Fed.  216,  65  C.  C.  A.  641,  under  Iowa 
statute  requiring  all  street  improvements  to  be  made  by  contract,  valid 
contract  is  condition  precedent  to  assessment  to  pay  cost  of  improve- 
ment; Cumberland  Tel.  etc.  Co.  v.  Evansville,  127  Fed.  193,  194,  196, 
holding  2  Burns'  Rev.  Stats.  1901,  §  5517,  authorizing  formation  of  tele- 
phone companies  with  power  to  dispose  of  land,  gives  no  power  to  sell 
all  property  and  franchises;  Richmond  Guano  Co.  v.  Farmers'  etc.  Gin- 
nery, 119  Fed.  711,  holding  void  notes  given  by  corporation  empowered 
to  operate  cottonseed-oil  mill  and  ginnery,  for  invoice  price  of  fertilizer, 
to  be  sold  for  profit;  Ft.  Scott  v.  W.  G.  Eads  Brokerage  Co.,  117  Fed. 
54,  54  C.  C.  A.  437,  holding  ultra  vires  and  void,  under  Gen.  Stats.  Kan. 
1899,  §§  6284,  6294,  authorizing  purchase  of  bonds  from  highest  bidder, 
contract  whereby  corporation  offered  brokerage;  Sage  v.  Fargo  Tp.,  107 
Fed.  385,  46  C.  C.  A.  361,  holding  void,  under  Kan.  Laws  1887,  p.  186, 
township  railroad  aid  bonds  issued  pursuant  to  election  held  within  one 
year  from  organization  of  county;  Gilbert  v.  Seatco  Mfg.  Co.,  98  Fed. 
214,  holding,  under  Washington  statute,  corporation  having  no  surplus 
profits  has  no  power  to  assume  liability  on  notes  of  officer;  Simmons 
Nat.  Bank  v.  Dilley  Foundry  Co.,  95  Ark.  371,  130  S.  W.  164,  corpora- 
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^^  Has  no  power  to  divert  assets  from  purposes  for  which  it  was 
fj\^<i,  and  foundry  company's  indorsement  of  notes  for  accommoda- 
1  ^as  ultra  vires;  First  Nat.  Bank  v.  Whisenhunt,  94  Ark.  585,  127 
«  969,  contract  of  school  district  for  purchase  of  maps,  void  be- 
not  authorized  by  popular  vote  as  law  required,  could  not  be  rati- 
fied by  accepting  and  using  maps;  New  Haven  Trust  Co.  v.  Gaffney, 
73  Conn.  485,  47  Atl.  761,  holding  ultra  vires,  under  charter  (Spec.  Laws 
Conn.  1887,  pp.  616,  617),  providing  for  one  hundred  dollar  shares,  con- 
tract for  sale  by  corporation  for  less  than  one  hundred  dollars;  First 
Nat.  Bank  v.  Monroe,  135  Ga.  621,  32  L.  R.  A.  (N.  S.)  550,  69  8.  E.  1126, 
guaranty  of  bank  made  to  induce  loan  in  order  to  secure  payment  of 
borrower's  indebtedness  to  it  was  ultra  vires,  and  fact  that  bank  re- 
ceived eleven  thousand  six  hundred  and  forty  dollars  of  fifteen  thousand 
dollars  borrowed  does  not  estop  it  from  setting  up  invalidity  of  guar- 
anty; North  Ave.  etc.  Assn.  v.  Huber,  270    111.  81,  82,  110  N.  E.  314, 
315,  where  building  and  loan  association  authorized  to  lend  only  to  stock- 
holders purchased  note  and  mortgage  of  person  not  stockholder,  act  was 
ultra  vires,  and  it  cannot  foreclose  mortgage;  Africani  Home  etc.  Loan 
Assn.  v.  Carroll,  267  111.  392,  108  N.  E.  326,  under  statutes  contract  of 
building  and  loan  association  to  purchase  real  estate  and  to  pay  money 
thereon  from  money  paid  by  members,  was  ultra  vires,  and  not  specifi- 
cally enforceable;  Golconda  Northern  Ry.  v.  Gulf  Lines  Connecting  R. 
Co.,  265  111.  204,  106  N.  E.  822,  fact  that  conveyance  of  railroad  fran- 
chise to  another  railroad  was  ultra  vires,  cannot  be  taken  advantage  of 
by  rival  railroad  having  no  interest  or  title  in  its  property;  Louisville 
Property  Co.  v.  Commonwealth,  146  Ky.  834,  143  S.  W.  415,  provision 
of  Constitution  prohibiting  carrier  from   engaging  in  other  business, 
does  not  preclude  railroad  from  owning  hotel,  run,  not  for  profit,  but 
for  convenience  of  passengers  and  employees;  Interstate  Trust  etc.  Co. 
v.  Reynolds,  127  La.  204,  206,  53  South.  524,  525,  bank  organized  under 
laws  of  this  State  has  no  authority  to  enter  into  contract  of  partnership 
with  individuals  for  building  of  levees;  Robert  Gair  Co.  v.  Columbia 
.  Rice  Packing  Co.,  124  La.  198,  50  South.  10,  mill  company  had  no  im- 
plied power  to  guarantee  contracts  of  packing  company  in  which  its 
stockholders  held  stock;  Western  Maryland  R.  Co.  v.  Blue  Ridge  Hotel 
Co.,  102  Md.  332,  111  Am.  St.  Rep.  362,  3  L.  R.  A.  (N.  S.)  887,  62  Atl. 
356,  railroad  company  making  ultra  vires  contract  by  which  it  guaran- 
teed payment  of  interest  and  dividends  on  bonds  and  stock  of  hotel  com- 
pany, receiving  nothing  of  benefit  except  increased  earnings  in  trans- 
portation of  passengers  and  freight,  could  defend  on  ground  of  ultra 
vires;  Richard  Hanlon  Millinery  Co.  v.  Mississippi  Valley  Trust  Co.,  251 
Mo.  578,  158  S.  W.  363,  act  of  trust  company  in  promoting  business 
corporation  is  ultra  vires,  and  trust  company  was  not  liable  to  corpora- 
tion for  secret  profits;  First  Nat.  Bank  v.  American  Nat.  Bank,  173  Mo. 
XV— 29 
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159,  160,  72  S.  W.  1061,  holding,  under  Rev.  Stats.  U.  S.,  §  5136,  national 
bank  has  no  power  to  guarantee  payment  of  draft  drawn  on  customer; 
State  v.  Bankers'  Trust  Co.,  157  Mo.  App.  568,  138  S.  W.  672,  under 
statutes  authorizing  trust  companies  to  purchase  government,  State, 
municipal  and  other  bonds,  negotiable  and  non-negotiable  paper,  stocks 
and  other  investment  securities,  purchase  by  trust  company  of  stock  of 
Kansas  bank  was  ultra  vires,  and  trust  company  is  not  subject  to  lia- 
bility imposed  on  stockholders  by  statutes  of  Kansas;  EUett-Kendall 
Shoe  Co.  v.  Western  Stores  Co.,  132  Mo.  App.  518,  112  S.  W.  5,  con- 
tract of  guaranty  made  by  corporation  organized  for  buying  and  selling 
merchandise  was  ultra  vires  under  statute,  and  unenforceable;  Kansas 
City  v.  O'Connor,  82  Mo.  App.  661,  holding  ultra  vires  sprinkling  con- 
tract not  validated  by  part  performance;  Forrester  v.  Boston  etc.  Min- 
ing Co.,  29  Mont.  402,  74  Pac.  1090,  transfer  by  directors  of  all  corpo- 
ration's property  to  foreign  corporation  formed  by  directors  of  former 
is  void;  Tourtelot  v.  Whithead,  9  N.  D.  479,  480,  84  N.  W.  13,  uphold- 
ing contract  whereby  national  bank  received  stock  of  another  corpora- 
tion in  payment  of  debt  where  debtor  was  financially  embarrassed; 
Pruitt  v.  Oklahoma  Steam  Baking  Co.,  39  Okl.  513,  135  Pac.  731,  con- 
tract of  corporation  to  issue  stock  in  excess  of  amount  authorized  by 
charter  is  void  and  cannot  be  ratified;  Minnesota  etc.  Ry.  Co.  v.  Way, 
34  S.  D.  441,  148  N.  W.  860,  contract  whereby  defendant  was  to  secure 
right  of  way  for  plaintiff  railroad  in  return  for  permit  to  purchase  and 
lay  out  town  sites,  and  proceeds  of  sales  of  lots  in  towns  were  to  be 
divided,  was  ultra  vires  of  railroad  and  illegal  as  against  public  policy; 
White  v.  Commercial  &  Farmers'  Bank,  66  S.  C.  503,  45  S.  E.  99,  hold- 
ing corporation  purchasing  shares  in  bank  contrary  to  S.  C.  Code  1902, 
§1843,  not  liable  on  such  stock  on  bank's  insolvency;  Wood  v.  Green, 
131  Tenn.  594,  597,  175  S.  W.  1142,  under  provisions  of  code,  contract 
of  savings  bank  to  purchase  from  stockholders  in  another  bank  their 
stock  therein,  was  ultra  vires  and  void;  W.  A.  Morgan  &  Bros.  v.  Mis- 
souri etc.  Ry.  Co.,  50  Tex.  Civ.  436,  110  S.  W.  985,  contract  of  com- 
press company  to  indemnify  railroad  for  loss  or  damage  to  property  of 
third  persons  situated  on  or  near  property  leased  by  it  from  railroad, 
is  void;  Metropolitan  Stock  Exchange  v.  Lyndonville  Nat.  Bank,  76  Vt. 
308,  57  Atl.  102,  in  action  for  breach  of  contract,  plea  that  defendant 
was  national  bank  and  had  no  authority  to  carry  out  contract  is  good; 
National  Car  Advertising  Co.  v.  Louisville  etc.  R.  Co.,  110  Va.  416,  421, 
24  L.  R.  A.  (N.  S.)  1010,  66  S.  E.  89,  91,  railroad  has  no  implied  power 
to  make  contract  granting  exclusive  privilege  of  displaying  advertise- 
ments on  box-cars;  Kom  v.  Cody  Detective  Agency,  76  Wash.  546,  50 
L.  R.  A.  (N.  S.)  1073,  136  Pac.  1157,  contract  by  corporation  with  stock- 
holder to  repurchase  stock  whenever  purchaser  discontinued  his  connec- 
tion with  corporation  was  invalid  under  code  provision  and  as  against 
public  policy;  dissenting  opinion  in  United  States  Sav.  &  Loan  Co.  v. 
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>^v<*t  of  St.  Rose,  133  Fed.  359,  66  C.  C.  A.  416,  majority  holding 
^  .^contract  between  loan  association  and  borrowing  stockholder  which 
<v^/*vate  corporation  has  been  executed  by  former,  borrower  cannot 
jkV4  on  ground  that  it  could  not  become  stockholder;  dissenting 
%>°**  in  First  National  Bank  v.  Henry,  159  Ala.  398,  49  South.  108, 
*g  Mty  holding  national  bank  receiving  money  from  depositor  cannot 
^tofte  liability  by  pleading  that  it  made  ultra  vires  contract  with  him 
to  pay  out  money  to  third  person  on  deposit  of  collateral  for  his  benefit, 
where  evidence  shows  it  paid  out  money  without  taking  collaterals  agreed 
on;  dissenting  opinion  in  White  Star  Mining  Co.  v.  Hultberg,  220  111. 
635,  77  N.  E.  348,  majority  not  considering  point;  dissenting  opinion 
in  Hill  v.  Atlantic  etc.  R.  Co.,  143  N.  C.  592,  601,  9  L.  R.  A.  (N.  S.)  606, 
55  S.  E.  873,  876,  majority  holding  lease  by  railroad  of  property  and 
franchises  to  another  railroad  was  valid ;  St.  Louis  etc.  R.  R.  Co.  v.  Terre 
Haute  etc.  R.  R.  Co.,  145  U.  S.  402,  403,  36  L.  Ed,  752,  12  Sup.  Ct.  955, 
956,  refusing  to  set  aside  ultra  vires  lease  when  party  in  possession 
paid  rent  for  long  time;  Jacksonville  etc.  Ry.  Co.  v.  Hooper,  160  U.  8. 
524,  40  L.  Ed.  523,  16  Sup.  Ct.  383,  holding  corporation  may  enter  into 
transaction  auxiliary  to  main  business  if  necessary  to  management  of 
property;  Louisville  etc.  R.  R.  Co.  v.  Kentucky,  161  U.  S.  692,  40  L.  E<L 
856, 16  Sup.  Ct.  720,  holding  power  to  connect  with  other  lines  gives  no 
power  to  lease;  McCormick  v.  Market  Nat.  Bank,  165  U.  S.  551,  553, 
41  L.  Ed.  822,  17  Sup.  Ct.  437,  438,  holding  ultra  vires  contract  of  bank 
cannot  be  made  good  by  estoppel ;  California  Sav.  Bank  v.  Kennedy,  167 
U.  S.  367,  3.68,  42  L.  Ed.  200,  201,  17  Sup.  Ct.  833,  834,  permitting  bank 
to  plead  ultra  vires ;  Louisville  etc.  Ry.  Co.  v.  Louisville  Trust  Co.,  174 
TL  S.  567,  572,  48  L.  Ed.  1089,  1090,  19  Sup.  Ct.  823,  824,  holding,  under 
Indiana  Rev.  Stats.,  §  3951a,  guaranty  bonds  issued  without  petition  of 
stockholders  void;  First  Nat.  Bank  of  Concord  v.  Hawkins,  174  U.  S. 
370,  43  L.  Ed.  1010,  19  Sup.  Ct.  741,  holding  bank  purchasing  stock  in 
other  bank  not  liable  for  assessment;  Hamilton  v.  Savannah  etc.  Ry. 
Co.,  49  Fed.  424,  holding  lease  of  railway  franchise  to  another  corpo- 
ration void;  Oliver  v.  Gilmore,  52  Fed.  565,  holding  partial  perform- 
ance of  void  contract  not  sufficient  for  recovery ;  Germania  Safety  Vault 
etc.  Co.  v.  Boynton,  71  Fed.  801,  19  C.  C.  A.  118,  holding  acquiescence 
of  stockholders  does  not  validate  ultra  vires  transaction;  First  Nat. 
Bank  v.  G.  V.  B.  Min.  Co.,  89  Fed.  446,  estopping  corporation  from 
denying  acts  of  managing  officers;  East  St.  Louis  etc.  Ry.  Co.  v.  Jarvis, 
92  Fed.  744,  34  C.  C.  A.  639,  applying  principle  to  lease  of  parallel  rail- 
road forbidden  by  Illinois  Constitution;  Bowen  v.  Needles  Nat.  Bank, 
94  Fed.  930,  36  C.  C.  A.  553,  applying  principle  to  contract  of  bank  to 
pay  all  checks  of  third  party  presented;  Chemical  Nat.  Bank  v.  Haver- 
male,  120  Cal.  604,  65  Am.  St.  Rep.  209,  52  Pac.  1072,  holding  national 
bank  purchasing  stock  in  other  bank  not  liable  to  creditors;  National 
etc.  Building  Assn.  v.  Bank,  181  HI.  42,  45,  72  Am.  St.  Rep.  248,  250, 
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54  N.  E.  620,  621,  holding  building  association  cannot  purchase  realty 
in  which  it  has  no  interest  under  Illinois  statute;  Goss  v.  Peters,  98 
Mich.  116,  57  N.  W.  29,  allowing  plea  of  ultra  vires  to  contract  of  in- 
surance to  provide  guarantee  fund;  Buckeye  Marble  etc.  Co.  v.  Harvey, 
92  Tenn.  121,  36  Am.  St.  Rep.  74,  18  L.  R.  A.  255,  20  S.  W.  429,  apply- 
ing principle  to  contract  for  purchase  by  one  corporation  of  stock  for 
purpose  of  managing  another;  Sioux  City  Terminal  R.  R.  etc.  Co.  v. 
Trust  Co.  of  North  America,  173  U.  S.  112,  43  L.  Ed.  633,  19  Sup.  Ct. 
346,  Clarke  v.  Central  R.  R.  etc.  Co.  of  Georgia,  50  Fed.  339, 15  L.  R.  A. 
684,  Leonard  etc.  Inv.  Co.  v.  Bank  of  America,  86  Fed.  504,  Toledo  etc. 
R.  R.  Co.  v.  Continental  Trust  Co.,  95  Fed.  525,  36  C.  C.  A.  155,  and 
Weed  v.  Gainesville  R.  R.  Co.,  119  Ga.  596,  46  S.  E.  894,  all  arguendo. 
Distinguished  in  Baker-Whiteley  Coal  Co.  v.  Baltimore  &  0.  R.  Co., 
188  Fed.  410,  411,  110  C.  C.  A.  234,  interstate  railroad  building  pier  for 
handling  of  coal  to  be  transhipped  by  water  and  making  pier,  extend- 
ing into  navigable  water,  public  terminal  station,  could  not  grant  single 
tug  owner  exclusive  right  to  dock  and  undock  vessels  at  pier;  Texarkana 
etc.  Ry.  Co.  v.  Bemis  Lumber  Co.,  67  Ark.  549,  55  S.  W.  947,  holding 
binding  on  company  note  signed  by  president  for  company  for  money 
to  pay  off  employees,  but  used  by  president  for  own  purposes;  Johnson 
v.  Johnson  Bros.  108  Me.  288,  Ann.  Oas.  1913A,  1303,  80  Atl.  747,  in- 
dorsement of  accommodation  notes  by  corporation  for  benefit  of  third 
person  is  ultra  vires,  and  void  as  to  payees  knowing  they  were  indorsed 
for  accommodation;  Jones  v.  Carnes,  17  Okl.  493,  87  Pac.  659,  banking 
corporation  may  not  engage  in  real  estate  speculation,  but,  where  bank 
is  one  of  grantors  in  claim  of  title  derived  from  tax  sale  of  real  estate, 
such  fact  is  not  sufficient  to  avoid  tax  deed;  Laredo  v.  International  etc. 
Tramway  Co.,  66  Fed.  250,  14  C.  C.  A.  1,  upholding  contract  for  bridge 
privileges ;  Citizens'  State  Bank  v.  Hawkins,  71  Fed.  371, 18  C.  C.  A.  78, 
prohibiting  defense  of  ultra  vires  to  bank  as  defense  for  lawful  act  for 
unlawful  purpose;  Goodland  v.  Bank  of  Darlington,  74  Mo.  App.  378, 
holding  defense  of  ultra  vires  not  open  to  bank  when  contract  fully  exe- 
cuted by  other  party. 

Doctrine  of  ultra  vires  in  relation  to  the  contracts  of  private  corpo- 
rations.   Note,  70  Am.  St.  Rep.  158,  163,  171,  172,  173,  175. 

Corporation,  accepting  benefit  of  contract,  Is  estopped  to  deny  proper 
execution. 

Approved  in  Kardo  Co.  v.  Adams,  231  Fed.  972,  where  three  corpora- 
tions owning  patents  covering  parts  of  automobiles,  in  order  to  protect 
their  rights,  promoted  organization  of  fourth  corporation  to  hold  title  to 
patents  and  prosecute  infringers,  defendant,  in  suit  for  infringement, 
could  not  attack  legality  of  such  corporation;  Westerlund  v.  Black  Bear 
Min.  Co.,  203  Fed.  612,  121  C.  C.  A.  627,  neither  corporation  nor  its 
creditors,  nor  others  claiming  under  it,  had  right  to  avoid  mining  lease 
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on  ground  that  it  was  executed  without  approving  vote  of  stockholders; 
Dillon  v.  Myers,  58  Colo.  506,  146  Pac.  272,  corporate  mortgage,  though 
ultra  vires,  will  be  enforced  where  corporation  received  proceeds  and 
mortgagee  entered  into  contract,  which  was  fully  executed,  in  good 
faith;  Georgia  etc.  R.  Co.  v.  Miller,  144  Ga.  665,  87  S.  E.  897,  where 
trust  deed  securing  railroad  bonds  recited  that  notice  was  duly  given 
and  majority  of  capital  •  stock  was  represented  at  stockholders'  meeting 
authorizing  issue  of  bonds,  where  in  fact  notice  was  not  published  as 
required  by  statute,  bonds  in  hands  of  innocent  purchaser  were  not  so 
void  they  could  not  be  ratified  or  company  estopped  from  denying 
validity;  Doherty  v." Arkansas  etc.  R.  Co.,  5  Ind.  Ter.  543,  82  S.  W.  901, 
person  subscribing  to  building  of  railroad  in  consideration  of  extension 
of  line  to  point  without  State,  in  which  railroad  is  empowered  by  char- 
ter to  construct  line,  is  estopped  to  deny  obligation  after  railroad  is 
built  on  ground  that  contract  is  ultra  vires;  Fidelity  Ins.  Co.  v.  German 
Sav.  Bank,  127  Iowa,  596,  103  N.  W.  960,  where  insurance  company 
accepted  bank  stock  and  certificates  of  deposit  in  payment  of  deposit  in 
insolvent  bank,  it  could  not  repudiate  transaction  after  execution,  on 
ground  that  acquisition  of  stock  was  ultra  vires;  Timberlake  v.  Supreme 
Commandery  etc.,  208  Mass.  422,  36  L.  R.  A.  (N.  S.)  597,  94  N.  E.  688, 
where  fraternal  benefit  association,  after  attempted  consolidation  with 
another  association,  received  assessments  from  member  of  latter  asso- 
ciation for  two  years,  on  death  of  such  member  recovery  could  be  had 
on  certificate,  although  consolidation  was  void;  Rankin  v.  Southwestern 
Brewery  &  Ice  Co.,  12  N.  M.  54,  73  Pac.  613,  stockholder  cannot  restrain 
payment  for  benefits  received  by  corporation  under  contracts  increasing 
debts  beyond  amount  of  capital  stock;  Gaston  &  Ayres  v.  J.  I.  Camp- 
bell Co.,  104  Tex.  582,  140  S.  W.  772,  corporation  having  power  to  exe- 
cute notes  to  discharge  indebtedness,  was  estopped  as  against  bona  fide 
purchaser  from  asserting  vice-president's  want  of  authority  in  executing 
note  and  guaranty;  Fidelity  &  Deposit  Co.  v.  National  Bank  of  Com- 
merce, 48  Tex.  Civ.  307,  106  S.  W.  785,  bank  was  not  estopped  to  plead 
that  certification  of  instrument,  by  which  drawers  sought  to  indemnify 
their  surety  on  building  contractor's  bond,  was  ultra  vires  and  void; 
Union  Pac.  Ry.  Co.  v.  Chicago  etc.  Ry.  Co.,  51  Fed.  328,  2  C.  C.  A.  174, 
upholding  contract  between  railroads  for  joint  use  of  bridge  and  ter- 
minals; Douglass  v.  Kavanaugh,  90  Fed.  378,  33  C.  C.  A.  107,  allowing 
stockholder,  also  a  borrower  in  building  and  loan  society,  to  recover 
usurious  interest;  G.  V.  B.  Min.  Co.  v.  First  Nat.  Bank,  95  Fed.  34, 
35  C.  C.  A.  510,  holding  corporation  estopped  from  alleging  want  of 
authority  of  president  to  issue  notes  which  it  has  power  to  issue;  Miller 
v.  American  Mut.  Ace.  Ins.  Co.,  92  Tenn.  177,  20  L.  R.  A.  770,  21  S.  W. 
41,  estopping  insurance  company  from  denying  adoption  of  amendment 
to  charter  after  doing  business  by  virtue  of  it. 
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While  court  will  not  enforce  ultra  vires  contract,  it  will  compel  restitu- 
tion of  compensation. 

Approved  in  Hennessy  v.  Tacoma  Smelting  etc.  Co.,  129  Fed.  47,  64 
C.  C.  A.  54,  applying  rule;  Rankin  v.  Emigh,  218  U.  S.  35,  54  L.  Ed. 
921,  30  Sup.  Ct.  672,  although  contract  under  which  national  bank  ob- 
tains money  from  innocent  third  party  is  illegal  as  ultra  vires,  bank 
may  be  required  to  return  money  to  party  entitled  thereto;  Citizens' 
Central  National  Bank  v.  Appleton,  216  U.  S.  205,  54  L.  Ed.  446,  30 
Sup.  Ct.  364,  national  bank  guaranteeing  payment  of  loan  made  by 
another  bank,  must  account  to  lender  for  sum  it  receives  from  borrower 
in  pursuance  of  previous  agreement,  although  guaranty  is  ultra  vires; 
National  Bank  etc.  Loan  Co.  v.  Petrie,  189  U.  S.  425,  23  Sup.  Ct.  513, 
47  L.  Ed.  880,  holding  right  to  recover  money  paid  national  bank  on 
contract  sought  to  be  rescinded  for  fraud  not  defeated  because  contract 
was  ultra  vires;  Aldrich  v.  Chemical  Nat.  Bank,  176  U.  S.  633,  44  L.  Ed. 
617,  20  Sup.  Ct.  504,  holding  national  bank  using  in  business  money 
borrowed  from  another  bank  by  vice-president  liable  therefor,  though 
bank  could  not  borrow;  Hill  County  v.  Shaw  &  Borden  Co.,  225  Fed. 
479,  county  contracting  for  supplies  without  complying  with  statute  and 
appropriating  them  is  liable  for  conversion;  In  re  Grand  Union  Co., 
219  Fed.  363,  135  C.  C.  A.  237,  where  contract  by  corporation  for  loan 
of  money  to  bankrupt  on  security  of  assignment  of  installment  piano 
leases  was  illegal  and  executory,  corporation  could  not  recover  money 
collected  by  bankrupt  assignor  or  its  representative,  on  leases  assigned, 
and  funds  paid  over  to  corporation  would  be  credited  to  bankrupt;  Ala- 
bama Consol.  Coal  etc.  Co.  v.  Baltimore  Trust  Co.,  197  Fed.  358,  corpo- 
ration making  default  in  payment  of  loan  was  not  entitled  to  injunc- 
tion restraining  sale  of  collateral  on  ground  that  second  mortgage  bonds 
were  invalid,  without  offering  to  pay  amount  of  debt ;  In  re  T.  H.  Bunch 
Co.,  180  Fed.  527,  528,  where  carrier,  violating  statute  and  delivering 
grain  to  consignee  without  bill  of  lading,  took  assignments  of  drafts 
and  procured  bills  of  lading,  it  could  recover  against  bankrupt  con- 
signee's trustee  on  assignments;  Jenson  v.  Toltec  Ranch  Co.,  174  Fed. 
93,  98  C.  C.  A.  60,  equity  will  restore  to  corporation  land  conveyed  to 
bank  to  secure  money  borrowed  under  ultra  vires  contract,  only  on  re- 
payment of  money;  Standard  Savings  etc.  Assn.  v.  Aldrich,  163  Fed. 
220,  20  L.  R.  A.  (N.  S.)  393,  89  C.  C.  A.  646,  intervener  could  not  re- 
cover money  lent  to  insolvent  building  association  to  pay  off  withdraw- 
ing shareholders,  association  having  no  power  to  borrow  money  for  such 
purposes;  Dunlop  v.  Mercer,  156  Fed.  553,  86  C.  C.  A.  435,  if  contract 
of  absolute  sale  is  void  because  foreign  corporation  failing  to  comply 
with  statute  is  not  authorized  to  do  business  within  State,  implied  con- 
tract arises  to  restore  property  to  vendor  which  court  may  enforce; 
Union  Bank  v.  Oxford  etc.  R.  Co.,  143  Fed.  200,  74  C.  C.  A.  323,  where 
railroad  officer  authorized  to  sell  town  aid  bonds  told  president  of  bank 
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that  they  were  valid,  and  bank  bought  on  reliance  thereon,  but  bonds 
void  for  want  of  power  in  town  to  issue,  bank  could  recover  considera- 
tion paid;  In  re  Waterloo  Organ  Co.,  134  Fed.  347,  67  C.  C.  A.  327, 
where  corporation  pledged  bonds  for  further  credit  at  bank,  bonds  were 
valid  claims  against  corporation's  bankrupt  estate ;  In  re  Waterloo  Organ 
Co.,  134  Fed.  344,  67  C.  C.  A.  255,  where  president  of  corporation  gave 
stockholder  personal  note  for  price  of  stock  and  latter  indorsed  note 
to  corporation's  secretary,  who  gave  him  two  bonds  therefor,  bonds  were 
void  and  not  allowable  against  corporation's  bankrupt  estate;  Emmer- 
ling  v.  First  Nat.  Bank,  97  Fed.  747,  38  C.  C.  A.  399,  holding  bank 
bound  to  return  securities  given  to  it  to  collect,  or  account  for  proceeds, 
although  contract  ultra  vires;  Kipp  v.  Miller,  47  Colo.  611,  135  Am.  St. 
Sep.  236,  108  Pac.  168,  though  act  of  State  bank  in  establishing  branch 
banks  was  ultra  vires,  stockholders  of  State  bank  sharing  in  profits  of 
branch  banks  with  knowledge  of  relations,  could  not  escape  liability  to 
creditors  dealing  in  good  faith  with  branch  banks  as  part  of  State  bank; 
United  States  Brewing  Co.  v.  Dolese  &  Shepard  Co.,  259  HI.  282,  47 
L.  R.  A.  (N.  S.)  898,  102  N.  E.  755,  lease  of  land  by  brewing  corpora- 
tion for  erection  of  boarding-house  and  saloon,  with  provision  for  can- 
cellation of  lease  if  territory  became  prohibition  was  ultra  vires,  and 
unenforceable  upon  territory's  becoming  prohibition,  but  company  could 
recover  reasonable  value  of  building;  Leigh  v.  American  Brake  Beam 
Co.,  205  111.  153,  68  N.  E.  715,  holding  assumpsit  will  lie  by  corporation 
to  recover  money  loaned  by  it  ultra  vires;  Muncie  Nat.  Gas  Co.  v. 
Muncie,  160  Ind.  103,  104,  66  N.  E.  439,  upholding  contract  between  city 
and  gas  company  by  which  maximum  gas  rates  were  fixed;  Atkins  v. 
Shreveport  etc.  R.  R.  Co.,  106  La.  577,  31  South.  170,  upholding  clause 
in  contract  granting  aid  to  railroad  whereby  company  was  to  operate 
two  boats  to  furnish  transportation  for  freight  and  produce;  Downs  v. 
Mayor  etc.  of  City  of  Baltimore,  111  Md.  694,  19  Ann.  Gas.  644,  41 
LB.A.  (N.  S.)  255,  76  Atl.  865,  person  who  has  stolen  money  from 
another  is  indebted  to  him  within  code  provision  for  attachment;  West- 
ern etc.  R.  R.  Co.  v.  Blue  Ridge  Hotel  Co.,  102  Md.  332,  111  Am.  St. 
Sep.  373,  3  L.  R.  A.  (N.  S.)  887,  62  Atl.  356,  where  railroad  made  ultra 
vires  contract  guaranteeing  payment  of  interest  on  bonds  of  hotel  com- 
pany, it  is  not  estopped  from  pleading  ultra  vires;  Kansas  City  v. 
O'Connor,  82  Mo.  App.  663,  holding  city  may  recover  consideration  paid 
for  ultra  vires  street-sprinkling  contract;  Ward  v.  Kropf,  207  N.  Y. 
474,  101  N.  E.  471,  where  contract  for  construction  of  village  sewer 
was  invalid  for  noncompliance  with  law,  but  village  utilized  work  done 
and  materials  furnished  by  contractor,  it  was  liable  to  contractor;  Apple- 
ton  v.  Citizens'  etc.  Nat.  Bank,  190  N.  Y.  421,  32  L.  R.  A.  (N.  S.)  543, 
83  N.  E.  471,  national  bank  warranting  to  another  bank  payment  of 
loan  made  to  individual  in  order  to  obtain  payment  of  such  person's 
debt  to  it,  is  liable  for  amount  received  by  it  under  transaction,  although 
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guaranty  was  ultra  vires;  Crowder  State  Bank  v.  Aetna  Powder  Co., 
41  Okl.  402,  138  Pac.  395,  where  contract  made  by  cashier  beyond  his 
power  and  without  authority  is  executed  and  bank  has  accepted  bene- 
fits, court  will  not  listen  to  plea  of  ultra  vires;  Shawnee  Nat.  Bank  v. 
Purcell  Wholesale  Grocery  Co.,  34  Okl.  43,  44,  41  L.  R.  A.  (N.  S.)  494, 
124  Pac.  607,  608,  though  business  of  building  bridges  was  ultra  vires, 
bank,  having  received  proceeds  of  groceries  through  bridge  contract,  is 
estopped  to  deny  liability  for  their  value ;  White  v.  Commercial  &  Farm- 
ers' Bank,  66  S.  C.  511,  45  S.  E.  101,  102,  holding  corporation  purchas- 
ing bank  stock  contrary  to  S.  C.  Code  1902,  §  1843,  not  liable  thereon 
to  bank's  creditors ;  Tennessee  Ice  Co.  v.  Raine,  107  Tenn.  159,  64  S.  W. 
31,  upholding  claim  of  brewing  company  for  money  for  beer  furnished 
ice  company  under  ultra  vires  contract;  dissenting  opinion  in  Stewart 
v.  Wright,  147  Fed.  339,  77  C.  C.  A.  499,  majority  permitting  recovery 
by  person  given  double  cross  in  fake  footrace;  dissenting  opinion  in 
United  States  Sav.  &  Loan  Co.  v.  Convent  of  St.  Rose,  133  Fed.  360, 
66  C.  C.  A.  416,  majority  holding  where  contract  between  loan  society 
and  borrowing  stockholders  which  is  private  corporation  fully  executed 
by  former,  borrower  cannot  defend  on  ground  that  it  could  not  become 
stockholder;  St.  Louis  etc.  R.  R.  Co.  v.  Terre  Haute  R.  R.  Co.,  145  U.  S. 
409,  36  L.  Ed.  755,  12  Sup.  Ct.  958,  refusing  to  set  aside  ultra  vires 
lease  when  party  in  possession  paid  rent  for  long  time ;  Fort  Worth  City 
v.  Smith  Bridge  Co.,  151  U.  S.  302,  38  L.  Ed.  170,  14  Sup.  Ct.  343,  hold- 
ing real  estate  corporation  liable  on  bonds  issued  to  improve  lands; 
Pullman's  Palace  Car  Co.  v.  Central  Transp.  Co.,  171  U.  S.  150,  151, 
43  L.  Ed.  113,  114,  18  Sup.  Ct.  813,  holding  value  of  property  taken  and 
not  market  value  of  shares  at  time  of  illegal  contract  measure  of  dam- 
ages; De  La  Vergne  Refrigerating  Co.  v.  German  Sav.  Inst.,  175  U.  S. 
59,  44  L.  Ed.  72,  20  Sup.  Ct.  25,  applying  principle  to  purchase  by  one 
corporation  of  stock  in  other  corporation;  Pullman  Palace  Car  Co.  v. 
Central  Transp.  Co.,  65  Fed.  163,  granting  restitution  upon  unlawful 
contract  where  property  transferred  under  it;  Park  Hotel  Co.  v.  Fourth 
Nat.  Bank,  86  Fed.  747,  holding  corporation  cannot  make  accommoda- 
tion paper  nor  contest  its  validity;  Barcus  v.  Gates,  89  Fed.  790,  32 
C.  C.  A.  337,  compelling  restitution  to  person  fraudulently  induced  to 
subscribe  to  stock;  Nashua  etc.  R.  R.  Corp.  v.  Boston  etc.  R.  R.  Corp., 
164  Mass.  224,  49  Am.  St.  Rep.  455,  41  N.  E.  268,  holding  corporation 
liable  for  pro  rata  of  money  used  without  authority  from  joint  fund 
for  improvements  on  its  road;  Livingston  v.  School  Dist.  No.  7,  11  S.  D. 
152,  76  N.  W.  302,  allowing  holder  of  void  bond  for  erection  of  school, 
recovery  on  quantum  meruit;  Weidenfeld  v.  Allegheny  etc.  R.  R.  Co., 
47  Fed.  15,  In  re  Curtis,  91  Fed.  742,  Heironimus  v.  Sweeney,  83  Md. 
159,  55  Am.  St.  Rep.  887,  33  L.  R.  A.  102,  34  Atl.  825,  Dresser  v.  Traders' 
Nat.  Bank,  165  Mass.  123,  42  N.  E.  568,  and  Buckeye  Marble  etc.  Co. 
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y.  Harvey,  92  Tenn.  124,  86  Am.  St.  Rep.  76,  18  L.  R.  A.  256,  20  S.  W. 

429,  all  arguendo. 

Distinguished  in  Marey  v.  Gu ana j auto  Development  Co.,  228  Fed. 
154, 155,  money  or  property  obtained  by  corporation  through  ultra  vires 
contract  may  be  recovered,  but  corporation  is  not  liable  where  money 
or  property  was  received  by  third  person;  Monett  Electric  Light  etc. 
Co.  v.  Incorporated  City  of  Monett,  186  Fed.  372,  refusing  to  specifically 
enforce  exclusive  franchise  to  electric  light  company  granted  by  void 
ordinance,  where  grantee  accepted  franchise,  built  plant,  and  furnished 
light  to  city  for  part  of  terms ;  Levy  v.  Kansas  City,  168  Fed.  525,  528, 
22  L.  R.  A.  (N.  S.)  862,  93  C.  C.  A.  523,  plaintiff  cannot  recover  five 
thousand  dollars  paid  to  city  for  license  to  carry  on  bookmaking  and 
pool-selling  for  one  year  in  violation  of  State  law,  where  city  revoked 
license  on  second  day;  Stewart  v.  Wright,  147  Fed.  335,  77  C.  C.  A. 
499,  permitting  recovery  of  person  given  double  cross  in  fake  foot- 
race; In  re  S.  P.  Smith  Lumber  Co.,  132  Fed.  623,  contract  by  corpora- 
tion chartered  to  buy  and  selling  building  materials  guaranteeing  build- 
ing contract  is  no  basis  for  claim  against  its  bankruptcy  estate  by 
owner  of  building;  Humboldt  Min.  Co.  v.  American  etc.  Milling  Co., 
62  Fed.  362, 10  C.  C.  A.  415,  permitting  corporation  to  plead  ultra  vires 
to  void  contract  of  guaranty;  South  Carolina  etc.  R.  R.  Co.  v.  Carolina 
etc.  Ry.  Co.,  93  Fed.  558,  35  C.  C.  A.  423,  holding  contract  between  re- 
ceiver and  other  corporation  for  exemption  of  liability  for  negligence 
not  ultra  vires. 

Liability  of  bank  on  contract  of  guaranty.  Note,  Ann.  Gas.  1916D, 
562. 

Right  of  corporations  to  consolidate.    Note,  52  L.  R.  A.  871. 

Validity  of  agreement  in  restraint  of  trade,  ancillary  to  sale  of 
business  or  profession,  as  affected  by  territorial  scope.  Note, 
24  L.  R.  A.  (N.  S.)  917. 

Miscellaneous.  Cited  in  Hearst  v.  Putnam  Min.  Co.,  28  Utah,  198, 
107  Am.  St.  Repi  698,  66  L.  R.  A.  784,  77  Pac.  757,  where  corporation 
has  disposed  of  its  property  it  cannot  sue  to  cancel  conveyance  on 
ground  of  fraud  giving  rise  to  trust  in  their  favor. 

139  U.  8.  6&-67,  85  L.  Ed.  69,  11  Sup.  Ot.  489,  PULLMAN'S  PALACE  OAR 
CO.  v.  CENTRAL  TRANPORTATION  CO. 

Objection  that  contract  Is  ultra  vires  cannot  be  first  raised  on  appeal. 
Distinguished  in  Burnes  v.  Burnes,  132  Fed.  497,  upholding  agree- 
ment by  corporation  whereby  it  accepts  shares  of  own  stock  on  its  agree- 
ment to  pay  former  owner  an  annuity. 
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No  binding  agreement  having  been  made,  Jury  determined  rent  as  upon 
quantum  meruit. 

Approved  in  Gilchrist  v.  Hatch,  183  Ind.  386,  106  N.  E.  699,  equity 
will  order  reconveyance  of  realty  in  payment  for  stock  in  oil  company 
under  contract  induced  by  fraud. 


139  TJ.  8.  67-78,  35  L.  Ed.  107,  11  Sap.  Ct.  496,  LOGAN  COUNTY  BANK 
▼.  TOWNBEND. 

Supreme  Court  may  review  State  decision  involving  question  as  to 
statute  or  charter  liability  of  national  bank. 

Approved  in  Yates  v.  Jones  Nat.  Bank,  206  U.  S.  167,  51  L.  Ed.  1009, 
27  Sup.  Ct.  638,  this  court  may  review  denial  of  immunity  by  State 
Supreme  Court  under  Federal  statute  as  to  rule  of  liability  to  be  applied 
to  directors  of  national  bank;  Illinois  Central  R.  R.  Co.  v.  McKendree, 
203  U.  S.  526,  51  L.  Ed.  303,  27  Sup.  Ct.  153,  where  plaintiff  based  claim 
on  order  of  Federal  department  and  defendant  asserted  invalidity  of 
order  and  statute  authorizing  it,  this  court  may  review  judgment  of 
State  court  for  plaintiff,  necessarily  upholding  validity  of  order  and 
statute;  Nutt  v.  Knut,  200  U.  S.  19,  50  L.  Ed.  352,  26  Sup.  Ct.  216, 
reviewing  State  decision  upholding  contract  for  prosecution  of  claim 
against  United  States  and  making  corporation  lien  on  claim  or  pro- 
ceeds; McCormick  v.  Market  Nat.  Bank,  165  U.  S.  546,  41  L.  Ed.  820, 
17  Sup.  Ct.  435,  and  First  Nat.  Bank  v.  Anderson,  172  U.  S.  575,  43 
L.  Ed.  559,  19  Sup.  Ct.  285,  following  rule. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  R.  A.  536. 

Time  and  manner  of  raising  and  deciding  questions  in  State  court 
to  obtain  review  in  Federal  Supreme  Court.  Note,  63  L.  R.  A. 
51. 

National  bank  cannot  exercise  powers  not  granted  or  expressly  implied 
in  National  Banking  Act. 

Approved  in  Clement  National  Bank  v.  Vermont,  231  U.  S.  140,  58 
I*.  Ed.  157,  34  Sup.  Ct.  31,  agreement  of  national  bank  to  pay  State 
taxes  upon  deposits  is  not  ultra  vires;  First  Nat.  Bank  v.  Converse, 
200  U.  S.  438,  50  L.  Ed.  542,  26  Sup.  Ct.  306,  national  bank  cannot  take 
stock  in  corporation  organized  for  speculative  purposes,  though  it  takes 
it  in  exchange  for  stock  in  insolvent  corporation;  Hansford  v.  National 
Bank  of  Tifton,  10  Ga.  App.  271,  73  S.  E.  406,  national  bank  is  not  liable 
for  attempt  of  its  officers  to  institute  prosecution  for  violation  of  State 
criminal  laws;  Merchants'  Nat.  Bank  v.  Wehrmann,  69  Ohio  St.  173, 
68  N.  E.  1007,  holding  transfer  by  debtor  to  bank  of  shares  in  part- 
nership did  not  constitute  bank  partner  but  owner  in  severalty;  Cali- 
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forma  Sav.  Bank  v.  Kennedy,  167  U.  S.  366,  42  L.  Ed.  200,  17  Snp.  Ct. 
833,  applying  principle  to  purchase  of  bank  stock  by  national  bank; 
Cooper  v.  Hill,  94  Fed.  586,  36  C.  C.  A.  402,  holding  bank  directors 
authorizing  ultra  vires  business  personally  liable;  Hanson  v.  Heard, 
69  N.  H.  191,  38  Atl.  789,  holding  national  bank  cashier  may  make 
collections;  Anderson  v.  Bank,  5  N.  D.  456,  67  N.  W.  823,  holding  bank 
acting  as  agent  and  selling  notes  to  itself  guilty  of  conversion. 

That  national  bank's  purchase  of  bond*  was  ultra  vires  does  not  exempt 
it  from  liability  for  value. 

Approved  in  Rankin  v.  Emigh,  218  U.  S.  35,  54  L.  Ed.  921,  30  Sup. 
Ct.  672,  although  purchase  and  carrying  on  of  mercantile  company  by 
bank  was  illegal,  persons  dealing  with  mercantile  company  were  entitled 
to  receive  money  paid  into  bank  for  their  account;  Citizens'  Central 
National  Bank  v.  Appleton,  216  U.  S.  202,  54  L.  Ed.  445,  30  Sup.  Ct. 
364,  national  bank  guaranteeing  loan  by  another  bank  in  pursuance 
of  agreement  that  it  be  paid  out  of  proceeds  of  loan,  cannot  avoid  lia- 
bility on  ground  of  ultra  vires;  Aldrich  v.  Chemical  Nat.  Bank,  176 
U.  S.  631,  44  L.  Ed.  610,  20  Sup.  Ct.  503,  holding  national  bank  liable 
for  money  borrowed  by  vice-president  and  used  in  bank's  business 
though  bank  could  not  legally  borrow;  In  re  Johnson,  224  Fed.  186, 
loan  by  brewing  company  to  person  to  pay  for  purchase  of  saloon  and 
unexpired  license  was  severable,  and  notes  for  purchase  price  of  saloon 
were  valid,  although  note  for  license  was  void  under  Washington  law; 
Eaton  v.  Shiawassee  County,  218  Fed.  590, 134  C.  C.  A.  316,  lender  could 
not  recover  thirty  thousand  dollars  borrowed  by  county  board  for  use 
in  construction  of  courthouse  without  authority  of  voters;  Barron  v. 
McEinnon,  196  Fed.  942,  116  C.  C.  A.  483,  loan  by  national  bank  on  its 
own  stock  as  collateral  in  violation  of  Federal  statute,  is  voidable  only 
and  bank  compelled  to  take  title  to  such  stock  may  convey  good  title 
to  purchaser;  In  re  T.  H.  Bunch  Co.,  180  Fed.  527,  carrier,  having 
violated  statute  by  delivering  grain  without  surrender  of  bills  of  lading, 
could  recover  as  against  bankrupt  consignee's  trustee  on  assignments 
of  drafts  secured  by  bills  of  ladings  obtained  from  original  vendors; 
Jenson  v.  Toltec  Ranch  Co.,  174  Fed.  93,  98  C.  C.  A.  60,  although  cor- 
poration's purchase  of  stock  was  ultra  vires  and  bank  knew  it,  contract 
of  loan  and  conveyance  of  land  by  corporation  to  secure  repayment  of 
money  advanced  by  bank  were  within  corporation's  powers  and  en- 
forceable; Dunlop  v.  Mercer,  156  Fed.  555,  86  C.  C.  A.  435,  contract 
of  foreign  corporation,  not  qualified  by  statute  to  transact  business 
within  State,  is  not  void;  Chelsea  Sav.  Bank  v.  City  of  Ironwood,  130 
Fed.  412,  66  C.  C.  A.  230,  city  issuing  and  selling  bonds  for  lawful 
purpose  which  are  held  invalid  because  power  irregularly  exercised  must 
return  consideration  received;  Richmond  Guano  Co.  v.  Farmers'  etc. 
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Ginnery  Co.,  126  Fed.  715,  61  C.  C.  A.  630,  holding  corporation  liable 
for  value  of  fertilizers  received  pursuant  to  ultra  vires  contract,  paid 
for  by  notes,  void  for  ultra  vires;  First  Nat.  Bank  v.  Henry,  159  Ala. 
378,  49  South.  101,  national  bank  receiving  money  from  depositors  can- 
not escape  liability  by  pleading  ultra  vires  contract  to  pay  out  money 
to  third  person  upon  deposit  of  collaterals  for  his  benefit,  where  evi- 
dence shows  money  was  paid  out  without  taking  collaterals;  First  Nat 
Bank  v.  Alexander,  152  Ala.  588,  44  South.  867,  agreement  between 
maker  and  payee  of  note  that  payment  is  to  be  in  work  is  not  binding 
on  bank  receiving  note  by  indorsement,  but  not  receiving  benefit  from 
work ;  Mehalin  v.  Carlson,  17  Idaho,  761,  134  Am.  St.  Rep.  286,  107  Pac. 
761,  creditors  of  bank  should  not  be  punished  and  purchaser  of  stock 
rewarded  by  permitting  him  to  avoid  contract  for  reason  that  it  is 
prohibited  by  statute;  Battey  v.  Eureka  Bank,  62  Kan.  392,  63  Pac. 
439,  holding  State  bank  has  lien  on  stockholder's  stock  for  debt  of 
stockholder  for  loan  from  bank  on  individual  note;  Vickery  v.  Ritchie, 
202  Mass.  252,  88  N.  E.  836,  where  written  contract  for  construction  of 
building  was  void  for  mutual  mistake,  contractor  could  recover  on, 
quantum  meruit  for  value  of  work  and  materials;  Appleton  v.  Citizens' 
etc.  Nat.  Bank,  190  N.  Y.  421,  32  L.  R.  A.  (N.  S.)  543,  83  N.  E.  471, 
although  national  bank's  guaranty  of  loan  by  another  bank  to  third 
person  is  ultra  vires,  bank  is  liable  to  extent  of  amount  received  by  it 
in  payment  of  such  person's  indebtedness,  pursuant  to  prior  agreement; 
Shawnee  Nat.  Bank  v.  Purcell  Wholesale  Grocery  Co.,  34  Okl.  43,  41 
L.  R.  A.  (N.  S.)  494,  124  Pac.  607,  though  business  of  building  bridges 
was  ultra  vires,  bank  having  received  proceeds  of  groceries  through 
bridge  contract,  is  estopped  to  deny  liability  for  their  value;  Tate  v. 
Gaines,  25  Okl.  146,  26  L.  R.  A.  (N.  S.)  106, 105  Pac.  195,  where  grantor 
of  inalienable  Indian  allotment  exercised  right  of  repossessing  land 
without  repayment  of  money  as  agreed  in  contract,  grantee,  upon  ten- 
dering deed  of  reconveyance,  could  recover  money  paid;  Tennessee  Ice 
Co.  v.  Raine,  107  Tenn.  159,  64  S.  W.  31,  upholding  brewing  company's 
quantum  meruit  claim  for  proceeds  from  beer  furnished  ice  company 
under  contract  ultra  vires  the  latter;  Fulton  v.  National  Bank,  26  Tex. 
Civ.  119,  62  S.  W.  87,  holding  pledgor  of  stock  to  national  bank  cannot 
regain  same  without  reimbursing  bank  though  latter  gets  no  title;  Mc- 
Cormick  v.  Market  Nat.  Bank,  165  U.  S.  553,  41  L.  Ed.  822,  17  Sup. 
Ct.  438,  holding  lease  of  building  for  banking  purposes  by  national 
bank  void  and  will  not  support,  action ;  Pullman  Palace-Car  Co.  v.  Cen- 
tral Transp.  Co.,  171  U.  S.  151,  43  L.  Ed.  114, 18  Sup.  Ct.  813,  arguendo; 
dissenting  opinion  in  City  of  Detroit  v.  Detroit  etc.  Ry.  Co.,  56  Fed. 
903,  majority  holding  Michigan  municipality  has  no  right  to  grant  vested 
interest  in  streets  for  railway  purposes  for  longer  time  than  life  of 
grantee  corporation;  Pullman's  Palace-Car  Co.  v.  Central  Transp.  Co., 
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65  Fed.  163,  granting  of  accounting  when  corporations  act  in  mistaken 
reliance  of  statute;  Heironimns  v.  Sweeney,  83  Md.  159,  66  Am.  St. 
Rep.  337,  33  L.  R.  A.  102,  34  Atl.  825,  arguendo;  L'Herbette  v.  Pitts- 
field  Nat.  Bank,  162  Mass.  140,  44  Am.  St.  Rep.  357,  38  N.  E.  369,  hold- 
ing bank  liable  for  deposits  with  cashier  under  agreement  to  buy  bonds 
when  no  purchase  made;  Nashua  etc.  R.  R.  Co.  v.  Boston  etc.  R.  R. 
Co.,  104  Mass.  224,  41  N.  E.  268,  holding  railroad  liable  to  another 
where  joint  manager  pays  for  improvements  on  it  out  of  joint  fund, 
though  contract  ultra  vires;  dissenting  opinion  in  Boston  etc.  R.  R.  Co. 
v.  Hooker,  233  U.  S.  152,  Ann.  Cas.  1915D,  593,  L.  R.  A.  1915B,  450, 
58  L.  Ed.  891,  34  Sup.  Ct.  526,  majority  holding  that  carrier  could 
limit  liability  for  passenger's  baggage  to  one  hundred  dollars,  in  absence 
of  declaration  of  value  and  payment  of  higher  rate,  by  provision  in 
published  tariff  schedule,  and  notice  in  baggage  check;  dissenting  opin- 
ion in  Iingle  v.  Snyder,  160  Fed.  631,  87  C.  C.  A.  529,  majority  holding 
contract  for  lease  of  grazing  lands  was  indivisible  and  no  action  for 
damages  for  breach  could  be  maintained,  where  lease  included  public 
lands  fenced  in  violation  of  law ;  dissenting  opinion  in  First  Nat.  Bank 
v.  Henry,  159  Ala.  398,  49  South.  108,  majority  holding  national  bank 
receiving  money  from  depositors  cannot  escape  liability  by  pleading 
ultra  vires  contract  to  pay  out  money  to  third  person  on  deposit  of 
collateral  for  his  benefit,  where  evidence  shows  money  was  paid  out 
without  taking  collaterals. 

Distinguished  in  Monett  Electric  Light  etc.  Co.  v.  Incorporated  City 
of  Monett,  186  Fed.  372,  refusing  to  specifically  enforce  exclusive  fran- 
chise to  electric  light  company  granted  by  void  ordinance,  where  grantee 
accepted  franchise,  built  plant,  and  furnished  light  to  city  for  part 
of  term;  Standard  Savings  etc.  Assn.  v.  Aid  rich,  163  Fed.  221,  20 
L.  R.  A.  (N.  S.)  393,  89  C.  C.  A.  646,  intervener  could  not  recover  money 
lent  to  insolvent  building  and  loan  association  to  pay  off  withdrawing 
shareholders,  where  association  had  no  power  to  borrow  money  for  such 
purposes,  nor  to  pay  off  shareholders  when  insolvent ;  MoCurdy  v.  Shia- 
wassee County,  154  Mich.  557,  118  N.  W.  628,  where  county  borrowed 
money  without  authority,  lender  was  not  entitled  to  recover  as  for 
money  had  and  received;  Merrill  v.  Town  of  Monticello,  72  Fed.  463, 
18  C.  C.  A.  636,  holding  accruing  of  action  not  postponed  to  demand. 

Upon  bank's  refusal  to  surrender  bonds  after  tender,  it  becomes  liable 
for  value. 

Approved  in  Hepburn  v.  Kincannon,  74  Miss.  693,  21  South.  570, 
holding  national  bank  stockholder  liable  to  receiver  on  note  given  bank 
for  stock. 
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Government  alone  can  attack  ultra  Tires  contract  of  national  bank. 

Approved  in  Schuyler  Nat.  Bank  v.  Gadsden,  191  U.  S.  458,  48  L.  Ed. 
260,  24  Sup.  Ct.  131,  holding  question  of  usurious  interest  paid  on  note 
held  by  national  bank,  in  suit  to  foreclose  mortgage  securing  same,  gov- 
erned by  Federal  law  though  mortgage  taken  by  president;  Scott  v. 
Deweese,  181  U.  S.  211,  45  L.  Ed.  827,  21  Sup.  Ct.  588,  holding  stock- 
holder of  national  bank  cannot  escape  liability  under  Rev.  Stats.,  §  5151, 
on  ground  that  certificates  represent  increase  not  paid  in;  Blodgett  v. 
Lanyon  Zinc  Co.,  120  Fed.  896,  58  C.  C.  A.  79,  holding  enforceable  assign- 
ment of  case  to  New  Jersey  corporation  in  Kansas,  not  fully  complying 
with  Kansas  laws;  Thompson  v.  Saint  Nicholas  Nat.  Bank,  146  U.  S. 
251,  36  L.  Ed.  961,  13  Sup.  Ct.  69,  applying  principle  to  pledge  of  bonds 
with  national  bank;  Citizens'  State  Bank  v.  Hawkins,  71  Fed.  371, 
18  C.  C.  A.  78,  holding  defense  of  ultra  vires  not  available  against  law- 
ful act  for  unlawful  purpose;  Sioux  City  Terminal  R.  R.  etc.  Co.  v. 
Trust  Co.  of  North  America,  82  Fed.  134,  27  C.  C.  A.  73,  holding  subse- 
quent creditors  estopped  from  denying  validity  of  mortgage  of  cor- 
poration after  receipt  of  proceeds;  Central  Trust  Co.  v.  Columbus  etc. 
Ry.  Co.,  87  Fed.  828,  holding  validity  of  mortgage  executed  by  cor- 
poration cannot  be  challenged  by  subsequent  mortgagee  with  notice. 

Distinguished  in  Dresser  v.  Traders'  Nat.  Bank,  165  Mass.  122,  42 
N.  E.  568,  holding  bank  may  plead  ultra  vires  in  suit  for  breach  of 
contract  to  procure  insurance. 

National  bank  refusing  to  surrender  bonds  la  liable  for  difference 
between  price  and  value  at  time  of  tender. 

Approved  in  St.  Louis  etc.  R.  R.  Co.  v.  Terre  Haute  etc.  R.  R.  Co., 
145  U.  S.  409,  36  L.  Ed.  754,  12  Sup.  Ct.  958,  holding  equity  will  not  set 
aside  ultra  vires  railroad  lease  where  lessor  in  possession;  Irvine  v. 
Board  of  Commrs.  of  Kearney  County,  75  Fed.  768,  holding  purchaser 
of  bonds  issued  in  exchange  for  warrants  entitled  to  subrogation  to 
rights  of  holders  of  warrants  for  which  bonds  issued. 

Liability  of  bank  on  contract  of  guaranty.    Note,  Ann.  Gas.  1916D, 
562. 

Miscellaneous.  Cited  in  National  Bank  etc.  Loan  Co.  v.  Petrie,  189 
U.  S.  424,  47  L.  Ed.  880,  23  Sup.  Ct.  512,  holding  money  paid  to  national 
bank  for  ultra  vires  bonds  may  be  recovered  on  rescission  of  contract 
for  fraud. 


139  U.  S.  79-96,  35  L.  Ed.  97,  11  Sup.  Ct.  490,  CHICAGO,  ST.  LOUIS  ETC. 
E.  E.  CO.  V.  PULLMAN  SOUTHERN  CAB  CO. 

Contract  exempting  railroad  from  liability  for  loss  of  leaaed  cars  by 
accident  includes  fire  from  unknown  cause. 
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Approved  in  United  States  v.  Kansas  City  Southern  Ry.  Co.,  189  Fed. 
477,  casualty  within  act  of  1907  exempting  railroad  from  penalty  for 
working  employees  overtime,  is  act  proceeding  from  unknown  cause  or 
unusual  effect  of  known  cause;  Texas  &  P.  Ry.  Co.  v.  Williams,  183  Fed. 
576, 106  C.  C.  A.  121,  in  action  against  railroad  for  loss  by  fire  set  by 
its  engine,  proof  that  appliances  of  engine  were  in  good  condition  just 
before  passing  plaintiff's  premises,  does  not  entitle  defendant  to  in- 
structed verdict. 

Insurer  is  subrogated  to  insured's  right  against  another  for  negligence 
to  extent  of  insurance  paid. 

Approved  in  Gaugler  v.  Chicago  M.  &  P.  S.  Ry.  Co.,  197  Fed.  82,  84, 
where  fire  insurers,  paying  less  than  amount  of  total  loss  caused  by 
railroad 's  negligence,  are  subrogated  to  insured's  rights,  they  become 
equitable  assignees;  National  Surety  Co.  v.  State  Savings  Bank,  156 
Fed.  29,  13  Ann.  Gas.  421, 14  L.  R.  A.  (N.  S.)  155,  84  C.  C.  A.  187,  bank 
was  liable  to  county  for  amount  received  from  treasurer  and  paid  out 
on  spurious  refund  orders  of  auditor  on  treasurer  and  surety  of  auditor 
having  paid  debt  to  county  was  entitled  to  subrogation  to  enforce  re- 
covery against  bank;  Farmers'  Alliance  Mut.  Fire  Ins.  Co.  v.  VaUie, 
35  Colo.  78,  83  Pac.  963,  fact  that  insured  settled  with  railroad  for 
portion  of  loss  of  property  destroyed  by  fire  from  railroad 's  negligence, 
did  not  preclude  action  on  insurance  policy;  Ferris  v.  American  Brew- 
ing Co.,  155  Ind.  543,  58  N.  E.  702,  sustaining  covenant  of  lessee  not 
to  sell  beer  on  premises  except  that  of  certain  brewery;  Han  ton  v.  New 
Orleans  &  C.  R.  Light  etc.  Co.,  124  La.  568,  569,  50  South.  547,  insured, 
having  been  paid  part  of  his  losses  by  insurer,  may  bring  action  against 
wrongdoer  occasioning  loss,  and  insurer  is  not  necessary  party  to  action ; 
Kansas  City  etc.  Ry.  Co.  v.  Shutt,  24  Okl.  104,  138  Am  St.  Rep.  870, 
20  Ann.  Gas.  255,  104  Pac.  54,  where  insurance  company  pays  to  as- 
sured loss  occasioned  by  wrong  of  third  party,  and  value  of  property 
exceeds  amount  paid  by  insurance  company,  assured  may  bring  action 
in  his  own  name  against  wrongdoer  and  recover  full  amount  of  loss; 
Pennsylvania  R.  R.  Co.  v.  Manheim  Ins.  Co.,  56  Fed.  303,  construing 
marine  policy;  Southern  Bell  Tel.  etc.  Co.  v.  Watts,  66  Fed.  464,  13 
C.  C.  A.  579,  holding,  in  action  for  negligence,  insurer  paying  loss  not 
necessary  party  plaintiff;  Sims  v.  Mutual  Fire  Ins.  Co.,  101  Wis.  591, 
77  N.  W.  910,  holding  insured  cannot  release  right  of  action  which  in- 
surer would  have  for  negligence. 

Right  of  insurance  company  to  enforce  subrogation  by  suit  in  its 
own  name.    Note,  1  Ann.  Gas.  886. 

Whether  destroyer  of  insured  property  may  defeat  owner's  suit 
upon  ground  that  right  of  action  is  in  insurer.  Note,  23  L.  R.  A. 
(N.  S.)  870. 
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Carrier  being  bound  to  supply  proper  accommodations,  its  contract 
'with  sleeping-car  company  to  this  end  is  valid. 

Approved  in  Hedding  v.  Gallagher,  72  N.  H.  381,  64  L.  R.  A.  811, 
57  Atl.  227,  and  Donovan  v.  Pennsylvania  Co.,  199  U.  S.  298,  50  L.  Ed. 
201,  26  Sup.  Ct.  91,  both  holding  railroad  which  has  arranged  with 
transfer  company  to  provide  all  necessary  vehicles  for  accommodation 
of  passengers  arriving  on  trains  may  exclude  from  depot  grounds  all 
other  cabmen  soliciting  business;  United  States  v.  United  Shoe  Mach. 
Co.,  222  Fed.  404,  410,  consolidation  of  companies  engaged  in  making 
patented  noncompeting  machines  for  successive  use  in  manufacture  of 
shoes,  is  not  combination  in  restraint  of  trade;  Baker  Whiteley  Coal  Co. 
v.  Baltimore  &  0.  R.  Co.,  176  Fed.  634,  contract  by  railroad  giving  tug 
company  exclusive  right  to  dock  vessels  at  pier  is  valid;  United  States 
Telephone  Co.  v.  Central  Union  Telephone  Co.,  202  Fed.  74,  122  C.  C.  A. 
86  (affirming  171  Fed.  141),  contract  between  local  and  long  distance 
telephone  companies  for  connection  between  their  lines,  binding  local 
company  not  to  permit  similar  connection  by  other  long-distance  com- 
pany for  period  of  ninety-nine  years,  is  void,  as  tending  to  create  monop- 
oly; Calhoun  v.  Pullman  Co.,  159  Fed.  389,  16  L.  R.  A.  (N.  S.)  575,  86 
C.  C.  A.  387,  passenger  was  bound  to  know  sleeping-car's  agent  could  not 
agree  that  passenger's  ticket  was  good  for  transportation  to  Washing- 
ton without  being  countersigned  in  New  York;  Delaware  etc.  R.  Co.  v. 
Kutter,  147  Fed.  62,  77  C.  C.  A.  315,  upholding  contract  by  railroad 
with  plaintiff  for  term  to  develop  and  conduct  milk  transportation  busi- 
ness along  railroad,  and  plaintiff  was  granted  exclusive  privilege  of 
transporting  milk  over  railroad;  State  v.  Associated  Press,  159  Mo.  457 
(see  60  S.  W.  105),  refusing  mandamus  to  compel  Associated  Press 
to  furnish  complainant  with  news  on  same  terms  as  others;  Ft.  Worth 
etc.  Ry.  Co.  v.  State,  99  Tex.  44,  70  L.  R.  A.  950,  87  S.  W.  341,  contract 
granting  sleeping-car  company  exclusive  right  for  fifteen  years  to  fur- 
nish sleeping-cars  for  use  on  all  lines  owned  or  controlled  by  railroad, 
is  not  void  as  monopoly  within  section  2  of  statute  of  1903 ;  In  re  Greene, 
52  Fed.  118,  holding  contract  to  purchase  from  agents  exclusively  and 
offering  rebate  thereon  not  violation  of  interstate  commerce  law,  sec- 
tion 1;  United  States  v.  Trans-Missouri  Freight  Assn.,  58  Fed.  69,  74, 
24  L.  R.  A.  82,  85,  7  C.  C.  A.  15,  upholding  freight  association  agree- 
ment establishing  rates;  Kates  v.  Atlanta  Baggage  etc.  Co.,  107  Ga. 
649,  34  S.  E.  377,  holding  railroad  may  grant  exclusive  right  to  solicit 
baggage  on  trains;  dissenting  opinion  in  United  States  v.  Trans-Mis- 
souri Freight  Assn.,  166  U.  S.  374,  41  L.  Ed.  1089,  17  Sup.  Ct.  571, 
and  Wiggins  Ferry  Co.  v.  Chicago  etc.  Ry.  Co.,  128  Mo.  246,  27  S.  W. 
571,  arguendo. 

Distinguished  in  United  States  v.  Addyston  etc.  Steel  Co.,  85  Fed. 
287,  46  L.  R.  A.  122,  29  C.  C.  A.  141,  holding  iron-pipe  trust  unlawful. 
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Validity  of  contract  between  public  service  corporations  for  ex- 
clusive interchange  of  business.    Note,  Ann.  Gas.  1914B,  262. 

Railroad  cannot,  in  absence  of  statutory  authority,  maka  agreement 
inconsistent  with  its  public  duty. 

Approved  in  United  States  v.  Delaware  etc.  R.  R.  Co.,  238  U.  S.  532, 
59  L.  Ed.  1444,  1445,  35  Sup.  Ct.  873,  holding  contract  between  railroad 
and  coal  company,  organized  after  passage  of  Hepburn  Act  to  hold  title 
to  coal  mined  by  railroad,  enabled  railroad  to  control  output,  sales  and 
price  of  coal  and  to  dictate  to  whom  it  should  be  sold,  and  was  illegal 
under  commodity  clause  and  anti-trust  act;  Northern  Securities  Co.  v. 
United  States,  193  U.  S.  353,  48  L.  Ed.  707,  24  Sup.  Ct.  436,  combina- 
tion of  stockholders  of  two  competing  interstate  railroads  to  form 
stockholding  corporations,  which,  in  exchange  for  own  stock,  is  to  ac- 
quire controlling  interest  in  stock  of  each  road,  violates  anti-trust  act. 

Railroad's  contract  will  be  enforced  so  far  as  valid  part  la  separable 
from  part  void  as  against  public  policy. 

Approved  in  United  States  Trust  Co.  v.  Mercantile  Trust  Co.,  88 
Fed.  155,  31  C.  C.  A.  427,  upholding  lease  provision  in  contract  stipu- 
lating for  sale  of  railroad;  Chicago  etc.  R.  R.  Co.  v.  Pullman  Southern 
Car  Co.,  56  Fed.  706,  6  C.  C.  A.  90,  without  particular  application. 

Contracts  of  sale  in  restraint  of  trade  without  limitation  of  place. 
Note,  22  L.  R.  A.  675. 

Liability  of  bailee  under  special  contract  provisions  for  care  or 
return.    Note,  L.  R.  A.  1915B,  805. 

139  XT.  a  96-117,  35  L.  Ed.  88,  11  Bup.  Ot.  468,  OLARK  V.  BEVER. 

Proceeding  for  allowance  of  claim  against  estate  is  suit,  within  mean- 
ing of  Removal  Act. 

Approved  in  Morrill  v.  American  Reserve  Bond  Co.,  151  Fed.  314, 
where  State  statute  authorized  creditors  upon  insolvency  of  corpora- 
tion to  maintain  action  to  avail  themselves  of  securities  deposited  with 
State  treasurer,  nonresident  creditors  may  enforce  such  remedy  in  Fed- 
eral court  ;*Kirby  v.  Chicago  etc.  R.  Co.,  106  Fed.  557,  holding  statu- 
tory proceedings  in  Iowa  court  for  damages  in  condemnation  of  land 
suit  in  civil  nature  at  law  within  Judiciary  Act  1887-88;  Gallivan  v. 
Jones,  102  Fed.  427,  42  C.  C.  A.  408,  holding,  under  section  1498,  Cal. 
Code  Civ.  Proc,  alien  presenting  claim  to  executors  and  probate  court 
may,  on  rejection  thereof,  sue  in  District  Court;  Augusta  v.  Kimball, 
91  Me.  608,  41  L.  R.  A.  477,  40  Atl.  668,  upon  question  of  taxation  of 
property  removed  out  of  State  in  hands  of  nonresident  trustees;  Fraw- 
ley  v.  Cosgrove,  83  Wis.  443,  53  N.  W.  690,  holding  claimant  cannot  be 
XV— 30 
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compelled  to  testify  as  to  transactions  with  decedent  under  Wisconsin 
Rev.  Stats.,  §  4096. 

State  law  cannot  exclude  jurisdiction  of  Federal  courts  in  suits  against 
estates. 

Approved  in  Missouri  Pacific  Ry.  Co.  v.  Larabee,  234  U.  S.  473,  58 
L.  Ed.  1407,  34  Sup.  Ct.  979,  State  court  has  not,  nor  can  State  statute 
give  it,  power  to  assess  against  one  party  sum  for  attorneys'  fees  for 
services  rendered  in  Federal  Supreme  Court,  where  assessment  is  not 
authorized  by  Federal  statute  or  court  rules ;  Alice  E.  Min.  Co.  v.  Blan- 
den,  136  Fed.  254,  nonresident  creditor  may  establish  claim  in  Federal 
courts  against  estate  of  deceased  debtor,  though  State  laws  limit  right 
to  establish  claims  to  probate  court  proceedings;  Cheshire  Prov.  Inst, 
v.  Anglo-American  Land  etc.  Co.,  132  Fed.  969,  66  C.  C.  A.  .122,  vesting 
of  title  to  assets  of  corporation  in  trustee  appointed  by  State. court  in 
proceedings  to  wind  up  corporation  pursuant  to  State  statute,  do  not 
deprive  foreign  creditor  of  right  to  sue  in  Federal  court ;  Barber  Asphalt 
Pav.  Co.  v.  Morris,  132  Fed.  949,  67  L.  R.  A.  761,  66  C.  C.  A.  55,  pro- 
vision of  city  charter  prohibiting  payment  of  claims  against  city  pending 
appeal  in  State  court  from  allowance  does  not  deprive  Federal  court 
in  action  on  claim  of  power  to  order  it  paid;  Crider  v.  Shelby,  95  Fed. 
213,  following  rule;  Elliott  v.  Shuler,  50  Fed.  456,  holding  special  pro- 
ceedings by  administrator  for  license  to  sell  realty  removable;  In  re 
Foley,  80  Fed.  951,  holding  proceedings  to  determine  whether  property 
of  decedent  is  community  not  removable. 

Distinguished  in  In  re  Cilley,  58  Fed.  990,  holding  proceeding  to  pro- 
bate will  not  removable. 

Corporation  may,  in  good  faith,  sell  stock  for  less  than  par  value. 
Approved  in  Great  Western  Min.  etc.  Co.  v.  Harris,  128  Fed.  329,  63 
C.  C.  A.  51,  holding  creditors  cannot  hold  stockholders  liable  on  trans- 
action by  which  corporation  issued  stock  at  eighty-five,  with  bonus  equal 
to  half  the  issue;  Stratton's  Independence  v.  Dines,  126  Fed.  977,  hold- 
ing corporation  cannot  sue  sole  owner  of  mining  property,  who  turned 
over  property  and  took  majority  of  shares  of  stock  therein,  for  repre- 
sentations as  to  value;  Merchants'  Mutual  Adjusting  Agency  v.  David- 
son, 23  Cal.  App.  279,  137  Pac.  1093,  corporation  issuing  stock  as  "  paid- 
up'  '  is  estopped  from  enforcing  payment  of  difference  between  amount 
actually  paid  and  par  value;  Easton  Nat.  Bank  v.  American  Brick  etc. 
Co.,  70  N.  J.  Eq.  743, 10  Ann.  Gas.  84,  8  L  R.  A.  (N.  S.)  271,  64  Atl.  921, 
stockholder  participating  in  improper  issuance  of  stock  marked  "fully 
paid,"  when  it  was  not  paid,  and  receiving  part  of  stock  is  not  debarred 
from  enforcing  claims  as  creditor;  Niles  v.  Olszak,  87  Ohio  St.  234,  Ann. 
Gas.  1913E,  1020, 100  N.  E.  822,  stockholder  in  bankrupt  savings  and  loan 
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association  is  entitled,  as  against  assignee  for  benefit  of  creditors,  to  set- 
off claim  for  money  on  deposit  with  association  against  liability  for  un- 
paid part  of  subscription;  Hospes  v.  Northwestern  etc.  Car  Co.,  48 
Minn.  197,  31  Am.  St.  Rep.  646,  15  L.  R.  A.  474,  50  N.  W.  1121,  hold- 
ing equity  does  not  lie  in  favor  of  creditor  whose  demand  accrued  prior 
to  issue,  to  compel  payment  of  bonus  stock;  Weed  v.  Gainesville  R.  R. 
Co.,  119  Ga.  596,  46  S.  E.  894,  arguendo. 

Power  of  corporation  to  issue  fully  paid  up  stock  and  debentures 
at  a  discount.    Note,  7  E.  R.  C.  404,  408,  409. 

Corporation  creditor  taking  stock  at  less  than  pax  value  la  not  bound 
to  other  creditors  for  difference. 

Approved  in  National  Park  Bank  v.  Peavey,  64  Fed.  921,  Bruner  v. 
Brown,  139  Ind.  606,  38  N.  E.  319,  and  Stockton  etc.  Agricultural  Works 
v.  Houser,  109  Cal.  7,  41  Pac.  810,  all  arguendo. 

Stockholder's  liability  on  stock  issued  at  discount.    Note,  8  L.  R»  A* 
(N.  S.)  265. 

How  far  payment  for  stock  by  property  protects  shareholder  against 
creditors.    Note,  42  L.  R.  A.  612,  613. 

corporation's  capital  stock,  Including  unpaid  subscriptions,  is  trust 
fund  for  creditors'  benefit. 

Approved  in  Babbitt  v.  Read,  215  Fed.  411,  unpaid  stock  subscription 
is  asset  of  corporation  and  may  be  enforced  by  trustee  in  bankruptcy; 
Merchants'  Mutual  Adjusting  Agency  v.  Davidson,  23  Cal.  App.  280,  137 
Pac.  1093,  judgment  creditor  of  insolvent  corporation  may  enforce  pay- 
ment to  full  par  value  less  price  actually  paid  by  stockholder,  although 
corporation  sold  stock  at  less  than  par  to  secure  capital  to  conduct  busi- 
ness; Colorado  Fuel  &  Iron  Co.  v.  Sedalia  Smelting  Co.,  13  Colo.  App. 
479,  59  Pac.  224,  holding  unpaid  stock  subscriptions  are  trust  fund  to 
creditors,  and  stockholder  cannot  set  off  against  liability  therein  ad- 
vances to  corporation;  Gilbert  v.  Washington  Beneficial  Endowment 
Assn.,  10  App.  D.  C.  339,  sale  by  insurance  company  of  entire  property 
worth  forty  thousand  dollars  to  another  company  for  fourteen  thousand 
dollars,  upon  condition  that  second  company  insure  certificate  holders 
in  first  if  they  would  accept  its  terms,  and  assume  liabilities  of  selling 
company,  amounting  to  twenty-six  thousand  dollars,  is  voil  as  against 
creditors  of  certificate  holders  for  fraud;  Singer  Piano  Co.  v.  Walker, 
113  Iowa,  667,  83  N.  W.  726,  holding  void  mortgage  given  by  insolvent 
corporation  to  secure  notes  representing  one-half  the  subscription  of 
subscribers  therein;  Niles  v.  Olszak,  87  Ohio  St.  243,  Ann.  Gaa.  1913E, 
1020,  100  N.  E.  824,  assets  of  corporation,  including  unpaid  subscription 
to  capital  stock,  constitute  trust  fund  for  benefit  of  creditors;  Bill- 
myer  Lumber  Co.  v.  Merchants'  Coal  Co.,  66  W.  Va.  705,  26  L.  R.  A. 
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(N.  S.)  1101,  66  S.  E.  1077,  provisions  of  statute  making  assets  of 
expired,  dissolved,  and  insolvent  corporations  trust  funds  for  benefit  of 
stockholders  and  creditors,  and  authorizing  suits  in  equity  to  wind 
them  up,  are  not  exclusive  remedies,  and  do  not  take  away  right  to  pro- 
ceed to  judgment  and  execution ;  Fogg  v.  Blair,  139  U.  S.  125,  35  L.  Ed. 
106,  11  Sup.  Ct.  477,  following  rule;  National  Park  Bank  v.  Peavey, 
64  Fed.  917,  holding  fact  that  no  formal  assessment  made  immaterial; 
Van  Cleve  v.  Berkey,  143  Mo.  123,  42  L.  R.  A.  600,  44  S.  W.  746,  holding 
stockholder  liable  for  unpaid  balance,  though  no  actual  fraudulent  in- 
tent shown  where  creditor  without  notice. 

Distinguished  in  Hospes  v.  Northwestern  etc.  Car  Co.,  48  Minn.  194, 
31  Am.  St.  Rep.  643,  15  L.  R.  A.  473,  50  N.  W.  1119,  holding  unpaid 
stock  subscription  not  trust  fund  for  payment  of  creditors  to  greater 
extent  than  other  assets. 

Subscriber  cannot  be  discharged  from  payment  of  subscription  to  pre- 
judice of  creditors. 

Approved  in  Kiskadden  v.  Steinle,  203  Fed.  379,  121  C.  C.  A.  559, 
liability  of  stockholder  for  unpaid  balance  of  subscription  may  be  en- 
forced by  trustee  in  bankruptcy  for  benefit  of  general  creditors ;  Handley 
v.  Stutz,  139  U.  S.  432,  35  L.  Ed.  236,  11  Sup.  Ct.  536,  holding  sub- 
scriber to  stock  as  fully  paid  up  not  liable  to  creditor  whose  claim 
accrued  prior  to  issue;  First  Nat.  Bank  v.  Peavey,  69  Fed.  458,  holding 
creditor  may  sue  in  equity  for  unpaid  subscriptions  issued  as  fully  paid 
up ;  Kelly  v.  Clark,  21  Mont.  327,  69  Am.  St.  Rep.  682,  42  L.  R.  A.  630, 53 
Pac.  966,  holding  fraud  must  be  affirmatively  shown  or  stockholder  not 
liable  for  difference ;  Martin  v.  South  Salem  Land  Co.,  94  Va.  44,  26  S.  E. 
595,  holding  'guaranty  not  to  call  for  more  than  certain  per  cent  of  par 
value  of  stock  not  good  as  to  creditors  without  notice. 

Distinguished  in  Van  Cleve  v.  Berkey,  143  Mo.  121,  122,  42  L.  R.  A. 
599,  44  S.  W.  745,  holding  stockholder  liable  where  creditor  without 
notice,  though  no  actual  fraudulent  intent  shown. 

What  is  a  withdrawing  of  assets  of  corporations.    Note,  57  Am.  St. 
Rep.  66,  67,  81. 

Effect  of  transfer  of  stock  on  liability  for  unpaid  subscription. 
Note,  47  L.  R.  A.  254. 

Holders  of  stock  not  fully  paid  up  are  liable  to  creditors  for  amount 
unpaid. 

Approved  in  Babbitt  v.  Read,  215  Fed.  408,  409,  under  provision  of 
Missouri  Constitution  stockholder  receiving  stock  at  less  than  par  value 
is  liable  to  creditor,  without  knowledge  of  such  fact,  for  difference, 
whether  guilty  of  fraud  or  not;  Republic  Iron  etc.  Co.  v.  Carlton,  189 
Fed.  129,  in  action  by  creditor  against  stockholder  to  recover  unpaid 
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stock  subscription,  complaint  was  not  demurrable  for  failure  to  show 
that  stock  was  not  issued  and  sold  for  less  than  par  value;  Vermont 
^ax-fcl^  Co.  v.  Declez  Granite  Co.,  135  Cal.  586,  588,  87  Am.  St  Rep.  148, 

**»  €57  Pac.  1059,  holding  where  incorporators  agreeing  orally  to  pur- 
7**^°  one  hundred  dollars  worth  of  stock  for  twenty  dollars  per  share, 
^***y  paid,  subscribers  were  liable  for  unpaid  balance  to  creditors;  See 
r*  B^ppenheimer,  69  N.  J.  Eq.  78,  79,  61  Atl.  860,  purchaser  of  stock  not 

*°X>«xi  market  with  notice  of  facts  sufficient  to  put  him  on  inquiry  that 

^,X1^G  not  fully  paid  in  cash  or  property  is  liable  to  creditors  thereon ;  Mc- 

^jUist^r  v.  American  Hospital  Assn.,  62  Or.  536, 125  Pac.  288,  purchasers 

*  &t;o<*k  at  price  less  than  par  value  are  subscribers  and  liable  to  credi- 

^  for  unpaid  balance  to  amount  at  par  value  of  stock  subscribed ;  Rood 
s"  ^^Horton,  74  Fed.  125,  20  C.  C.  A.  332,  applying  principle;  Camden  v. 

iti  *' 144  U"  S- 114'  36  L-  E<L  366' 12  SuP'  ct-  588'  holdin&  trust  arising 

q     *^v-or  of  corporation  creditors  not  defeated  by  simulated  payment; 

j^?****  v.  East  &  West  R.  R.  Co.,  54  Fed.  575,  4  C.  C.  A.  511,  treating  stock 

tj^  **    in  property  in  good  faith  at  fair  valuation  as  fully  paid  up;  Na- 

fr*^**^-*    Park  Bank  v.  Peavey,  64  Fed.  924,  enforcing  statutory  liability  of 

^^^^^ holders;  Rood  v.  Whorton,  67  Fed.  437,  holding  purchaser  in  good 

in  open  market,  not  liable  for  stock  assessment,  though  not  fully 

^  V*p;  Nelson  v.  Hubbard,  96  Ala.  251, 17  L.  R.  A.  380,  11  South.  433, 

Lg  Alabama  Constitution,  art.  XIV,  §  6,  does  not  require  consider- 

received  for  corporation  bonds  to  correspond  to  face  value;  Wool- 

\  January,  131  Mo.  634,  33  S.  W.  436,  holding  creditor  with  notice 

^^>ped  from  claiming  stock  paid  for  in  property  not  fully  paid  up; 

^^SSTcus  v.  Gates,  89  Fed.  789,  32  C.  C.  A.  337,  arguendo. 

Distinguished  in  Howard  v.  National  Telephone  Co.,  182  Fed.  222, 
tinder  provision  of  West  Virginia  Code,  sale  of  domestic  corporation's 
stock  by  directors  at  less  than  par  value  without  consent  of  stockhold- 
ers, was  void;  Seaboard  Nat.  Bank  v.  Slater,  105  Fed.  180,  holding 
defendant  not  liable  under  Const.  Neb.,  art.  XI,  §  4,  on  stock  issued  to 
his  transferrer  on  payment  of  debt  without  agreement  for  or  expecta- 
tion of  payment;  Gilmore  v.  Smathers,  167  N.  C.  445,  83  S.  E.  825, 
where  stock  of  corporation  is  subscribed  for  by  agents,  and  stock  is 
issued  and  paid  for  by  principals,  agents  are  not  liable ;  Rickerson  Roller 
Mill  Co.  v.  Tarrell  Foundry  etc.  Mach.  Co.,  75  Fed.  558,  559,  23  C.  C.  A. 
302,  holding  purchasers  of  stock  below  par,  issued  to  extend  business, 
liable  for  difference  in  case  of  insolvency. 

Liability  of  purchasers  of  stock  from  corporation  at  less  than  par 
to  creditors  of  corporation.    Note,  5  Ann.  Gas.  668. 

Iowa  statute*  allowing  creditors  to  look  to  unpaid  subscriptions  confers 
no  new  right. 
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Approved  in  New  York  Cent,  ft  H.  R.  R.  Co.  v.  Price,  159  Fed.  336, 
16  L.  R.  A.  (N.  S.)  1103,  86  C.  C.  A.  502,  following  State  court  con- 
struction of  statute  and  holding  railroad  was  not  negligent  in  failing 
to  fence  track  to  keep  child  off  premises,  and  was  not  liable  for  child's 
death;  National  Park  Bank  v.  Peavey,  64  Fed.  916,  enforcing  statutory 
liability  of  stockholders;  Rothschild  v.  Hasbrouck,  65  Fed.  291,  holding 
Federal  court  may  act,  with  reference  to  property  in  hands  of  assignee, 
under  Iowa  statute;  Murray  v.  Chicago  etc.  Ry.  Co.,  92  Fed.  872,  35 
C.  C.  A.  62,  holding  decision  of  State  court  not  binding  od  Federal 
court  when  based  on  common-law  rule;  First  Nat.  Bank  v.  Peavey,  69 
Fed.  457,  arguendo. 

Federal  courts  will  favor  State  decision  In  case  where  both  have  co- 
ordinate jurisdiction. 

Approved  in  Yazoo  &  M.  V.  R.  R.  Co.  v.  Adams,  181  U.  S.  583,  45 
L.  Ed.  1012,  21  Sup.  Ct.  730,  adopting  ruling  of  Mississippi  State  court 
on  question  of  accrual  of  State  taxes  under  State  laws ;  Gordon  v.  Smith, 
62  Fed.  516,  10  C.  C.  A.  516,  construing  redemption  statute;  National 
Park  Bank  v.  Peavey,  64  Fed.  923,  enforcing  statutory  liability  of 
stockholders;  Mower-Hobart  Co.  v.  R.  G.  Dun  &  Co.,  131  Fed.  814,  ar- 
guendo. 

Distinguished  in  Tod  v.  Kentucky  Union  Land  Co.,  57  Fed.  65,  not 
following  decision  of  State  courts  in  construction  of  insolvency  law, 
in  absence  of  special  provisions  therein. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to,  Federal  courts. 
Note,  40  L.  R.  A.  (N.  S.)  434. 

Implied  power  of  corporations  to  borrow  money  and  to  give  evi- 
dence of  indebtedness  and  security  therefor.  Note,  111  Am.  St. 
Rep.  328. 


139  U.  S.  118-127,  36  L.  Ed.  104,  11  Sup.  Ct.  476,  FOGG  T.  BIiAHt. 
Unpaid  subscriptions  constitute  trust  fund  for  benefit  of  creditors. 
Approved  in  Babbitt  v.  Read,  215  Fed.  411,  unpaid  stock  subscription 
is  asset  of  corporation  and  may  be  enforced  by  trustee  in  bankruptcy; 
Kiskadden  v.  Steinle,  203  Fed.  381,  121  C.  C.  A.  559,  provision  of  Bank- 
ruptcy Act  that,  in  case  of  mutual  debts  and  credits  between  bankrupt 
and  creditor,  account  shall  be  stated,  and  balance  only  allowed,  does  not 
apply  where  creditor  of  bankrupt  corporation  is  stockholder  and  indebted 
for  unpaid  balance  on  stock;  Scott  v.  Abbott,  160  Fed.  581,  87  C.  C.  A. 
475,  stockholders  entitled  to  rescind  contract  with  corporation  for  fraud, 
remaining  stockholders  and  receiving  dividends  for  some  years,  cannot 
rescind  as  against  creditors  after  corporation  has  become  bankrupt; 
Vermont  Marble  Co.  v.  Declez  Granite  Co.,  135  Cal.  586,  587,  588,  87 
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V  Si  Bap.  149,  150,  67  Pae.  1059,  1000,  holding  incorporators  orally 
*£fieeing  to  purchase  one  hundred  shares  for  twenty  dollars,  fully  paid 
^ogcribers   are   liable  to   creditors   for   unpaid   balance;    Merchants' 
j^tual  Adjusting  Agency  v.  Davidson,  23  Cal.  App.  279,  280,  137  Pac. 
*?>  judgment  creditor  of  insolvent  corporation  may  enforce  payment 
r°lull  par  value  of  stock  less  price  actually  paid  by  stockholder,  although 
^rporation  sold  stock  below  par  to  secure  capital  to  conduct  business; 
Colorado  Fuel  &  Iron  Co.  v.  Sedalia  Smelting  Co.,  13  Colo.  App.  479, 
59  Pac.  224,  holding  unpaid  subscriptions  are  trust  fund  and  subscriber 
cannot  set  off  against  them  advances  to  corporations;  Gilbert  v.  Wash- 
^gton  Beneficial  Endownment  Assn.,  10  App.  D.  C.  339,  sale  by  insurance 
e°mpany  0f  entire  property  worth  forty  thousand  dollars  to  another  insur- 
^ce  company  for  fourteen  thousand  dollars,  upon  condition  that  second 
Company  insure  certificate  holders  in  first  if  they  would  accept  its  terms 
*nd  assume  liabilities  of  selling  company  amounting  to  twenty-six  thou- 
sand dollars,  is  void  as  against  creditors  of  certificate  holders  for  fraud; 
State  v.  Holmes,  60  Neb.  43,  82  N.  W.  110,  holding  shareholders  en- 
titled to  intervene  to  prevent  waste  of  corporate  assets  by  unwise  sale 
of  corporate  property ;  Whitlock  v.  Alexander,  160  N.  C.  468,  76  S.  E. 
539,  capital  stock  of  corporation,  including  unpaid  indebtedness  for 
stock  is  trust  fund  for  creditors,  and  in  case  of  insolvency,  unpaid  bal- 
ance may  be  collected  for  payment  of  debts;  Billmyer  Lumber  Co.  v. 
Merchants'  Coal  Co.,  66  W.  Va.  705,  26  L.  R.  A.  (N.  S.)  1101,  66  S.  E. 
1077,  assets  of  expired  foreign  corporation  are  trust  fund  for  benefit 
of  creditors,  but  right  of  plaintiff  to  follow  up  such  fund  in  equity  does 
not  take  away  right  to  proceed  to  judgment  and  execution;  Camden  v. 
Stuart,  144  U.  S.  114,  36  L.  Ed.  366,  12  Sup.  Ct.  588,  holding  rights  of 
creditors  to  have  stock  fully  paid  up  not  defeated  by  simulated  pay- 
ment; Rood  v.  Wharton,  67  Fed.  437,  but  purchaser  in  open  market  is 
not  liable  to  creditors  for  assessments;  Peninsular  Savings  Bank  v. 
Black  Flag  Stove  Polish  Co.,  105  Mich.  538,  63  N.  W.  515,  holding 
stockholders  receiving  stock  as  fully  paid  up  in  exchange  for  small  service 
liable  for  amount  of  subscription. 

Distinguished  in  Rickerson  Roller  Mill  Co.  v.  Farrell  Foundry  etc. 
Mach.  Co.,  75  Fed.  559,  23  C.  C.  A.  302,  holding  upon  insolvency  of 
corporation,  purchasers  of  stock  issued  to  extend  business  liable  for 
assessments ;  Van  Cleve  v.  Berkey,  143  Mo.  121, 122, 123,  42  L.  R.  A.  599, 
44  S.  W.  745,  746,  holding  stockholders  individually  liable  for  unpaid 
subscriptions,  though  no  actual  fraud  shown. 

Missouri  act  giving  Judgment  creditor  right  to  levy  against  stock- 
holder gives  no  new  right. 

Approved  in  Babbitt  v.  Read,  215  Fed.  408,  under  provision  of  Mis- 
souri Constitution  stockholder  receiving  stock  at  less  than  par  value  is 
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liable  to  creditor,  without  knowledge  t>f  such  fact,  for  difference,  whether 
guilty  of  fraud  or  not. 

Railroad  in  Missouri  cannot,  as  against  creditors,  issue  paid-up  stock 
to  contractors  without  fair  return. 

Approved  in  Howard  v.  National  Telephone  Co.,  182  Fed.  222,  under 
provision  of  West  Virginia  code,  sale  of  domestic  telephone  company's 
stock  by  directors  at  less  than  par  value,  without  consent  of  stockholders, 
was  void;  Horton  v.  Sherrill-Russell  Lumber  Co.,  147  Ky.  231,  143 
S.  W.  1055,  stockholder  receiving  corporate  stock  in  payment  for  prop- 
erty of  less  value  cannot  be  compelled  by  creditors  to  pay  difference,  as 
contract,  if  invalid,  cannot  be  rescinded  in  part ;  Macbeth  v.  Banfield,  45 
Or.  565,  106  Am.  St.  Rep.  670,  78  Pac.  697,  applying  rule  where  prop- 
erty received  in  exchange  for  stock;  Grant  v.  East  &  West  R.  R.  Co., 
54  Fed.  575,  4  C.  C.  A.  511,  holding,  under  Alabama  Constitution,  art. 
XIV,  §  6,  railroad  sold  in  exchange  for  corporation  bonds  valued  at 
net  earnings;  Rood  v.  Whorton,  74  Fed.  125,  20  C.  C.  A.  332,  holding 
|  subscriber  without  knowledge  that  stock  not  fully  paid  up,  not  person- 

ally liable ;  Rood  v.  Whorton,  67  Fed.  437,  but  purchaser  in  open  market 
is  not  liable  for  assessments;  Atlantic  Trust  Co.  v.  Woodbridge  Canal 
etc.  Co.,  79  Fed.  846,  permitting  California  corporation  to  pledge  bonds 
as  security  for  debt  less  than  par  value;  Kelly  v.  Clark,  21  Mont.  327, 
69  Am.  St.  Rep.  683,  42  L.  R.  A.  630,  53  Pac.  966,  holding  legal,  not 
actual,  fraud  only  necessary  to  be  shown  to  enforce  shareholder's  indi- 
vidual liability ;  Allen  v.  Wisconsin  etc.  Ry.  Co.,  90  Iowa,  481,  57  N.  W. 
1124,  arguendo. 

Distinguished  in  Rickerson  Roller  Mill  Co.  v.  Farrell  Foundry  etc. 
Mach.  Co.,  75  Fed.  558,  23  C.  C.  A.  302,  holding,  upon  insolvency  of  cor- 
poration, purchasers  of  stock  issued  to  extend  business  individually 
liable. 

What  is  withdrawing  of  the  assets  of  corporation.    Note,  57  Am. 

St.  Rep.  64,  66,  70,  81. 
Liability  to  creditors  of  corporation  of  person  purchasing  stock  for 

property  or  services  worth  less  than  par  value  of  stock.    Note, 

Ann.  Cas.  1915A,  1271. 
Liability  of  purchasers  of  stock  from  corporation  at  less  than  par 

to  creditors  of  corporation.    Note,  5  Ann.  Cas.  668,  669. 

Bonus  stock.    Note,  38  L.  R.  A.  493. 

How  far  payment  for  stock  by  property  protects  shareholder  against 

creditors.    Note,  42  L.  R.  A.  612. 
Stockholder's  liability  on  stock  issued  at  discount.    Note,  8  L.  R.  A. 

(N.  S.)  263. 
Power  of  corporation  to  issue  fully  paid  up  stock  and  debentures 

at  a  discount.    Note,  7  E.  R.  G.  408. 
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Whether  fair  equivalent  hit  beat  received  depends  on  Tains  at  time 
and  equitable  value  of  work. 

Approved  in  Ingrahamv.  Commercial  Lead  Co.,  177  Fed.  343,  101 
C.  C.  A.  317,  corporation,  which  is  going  concern,  but  insolvent  and 
without  credit,  may  issue  new  stock  to  stockholders  as  bonus  for  loans 
made  to  enable  it  to  resume  business,  and  upon  failure,  stockholders  are 
not  liable  to  creditors  for  par  value  of  sucb  stock;  McKee  v.  Title  In- 
surance etc.  Co.,  159  Cal.  219,  113  Pac.  145,  holding  trust  fund  theory 
does  not  apply  to  corporate  bonds  issued  by  hotel  corporation  and  given 
as  bonus  to  secure  subscriptions  of  stock  at  par  in  order  to  procure  funds 
to  operate  corporate  business;  Niles  v.  Olszak,  87  Ohio  St.  235,  Ann,  Gas. 
1913E,  1020,  100  N.  £.  822,  stockholder  in  bankrupt  savings  and  loan 
association  is  entitled,  as  against  assignee  for  benefit  of  creditors,  to 
set  off  claim  for  money  on  deposit  with  association  against  liability  for 
unpaid  part  of  subscription ;  Nelson  v.  Hubbard,  96  Ala.  251, 17  L.  B.  A. 
380,  11  South.  433,  following  rule;  Handley  v.  Stutz,  139  U.  S.  433, 
35  L.  Ed.  236,  U  Sup.  Ct.  536,  holding  purchaser  in  open  market  of 
stock  issued  to  recuperate  corporation  not  personally  liable ;  New  Orleans 
etc.  R.  R.  Co.  v.  Meridian  Water  Works  Co.,  72  Fed.  233,  18  C.  C.  A. 
519,  upon  measure  of  damages;  Toledo  etc.  R.  R.  v.  Continental  Trust 
Co.,  95  Fed.  515,  36  C.  C.  A.  155,  upholding  sale  of  bonds  by  contractor, 
holding  them  for  corporation  director  under  Ohio  statute;  Barons  v. 
Gates,  89  Fed.  789,  32  C.  C.  A.  337,  arguendo. 

BUI  to  enforce  liability  for  balance  on  stock  Issued  as  paid  np  must 
allege  value. 

Approved  in  Virginia  v.  West  Virginia,  238  U.  S.  220,  59  L.  Ed.  1282, 
35  Sup.  Ct.  795,  asset  consisting  of  debt  due  in  Confederate  State  which 
was  paid  in  full  in  Confederate  money  should  not  be  valued,  in  adjust- 
ing accounts  as  of  1861,  at  less  than  par  value;  Republic  Iron  etc.  Co. 
v.  Carlton,  189  Fed.  129,  in  action  by  creditor  against  stockholder  to 
recover  unpaid  stock  subscription,  complaint  was  not  demurrable  for 
failure  to  show  that  stock  was  not  issued  and  sold  for  less  than  par 
value;  Morris  v.  Travelers'  Ins.  Co.,  189  Fed.  214,  declaration  that  in 
action  for  injury  to  employee  employer  and  insurer  fraudulently  pro- 
cured entry  of  judgment  for  plaintiff  pursuant  to  stipulation  signed 
by  employee  in  consequence  of  fraudulent  representations,  not  setting 
forth  facts,  is  subject  to  demurrer ;  Continental  Adjustment  Co.  v.  Cook, 
152  Fed.  654,  assignee  for  collection  of  judgment  against  corporation 
obtained  by  promoters,  cannot  recover  value  of  worthless  stock  issued 
to  defendants  as  fully  paid  for  which  they  did  not  subscribe  nor  con- 
tract to  pay;  Union  Loan  etc.  Co.  v.  Southern  etc.  Road  Co.,  51  Fed. 
845,  holding  mere  fact  that  bonds  sold  at  less  than  par  does  not  invali- 
date them ;  Bruner  v.  Brown,  139  Ind.  605,  38  N.  E.  319,  following  rule 
in  case  of  stock  issued  as  fully  paid  in  exchange  for  construction  of 
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waterworks;  Woolfolk  v.  January,  131  Mo.  634,  33  S.  W.  436,  holding 
plaintiff  creditor,  with  notice  of  stock  transaction  estopped  from  show- 
ing stock  not  fully  paid  up. 

Distinguished  in  Hughes  v.  Cadena  De  Cobre  Min.  Co.,  13  Ariz.  59, 
60,  108  Pac.  234,  issuance  of  corporate  stock  to  promoters  of  corpora- 
tion, or  to  those  occupying  fiduciary  relation  is  fraud  on  existing  stock- 
holders, and  invalid  where  issued  without  their  knowledge  or  consent. 

Demurrer  does  not  admit  allegations  amounting  to  legal  conclusions. 
Approved  in  Hull  v.  Burr,  206  Fed.  3,  124  C.  C.  A.  136,  where  trus- 
tees in  bankruptcy  for  corporation  doing  business  in  Florida  sue  in 
Florida  court  to  recover  property,  complainants  cannot  maintain  bill 
in  equity  in  Massachusetts  District  Court  to  restrain  proceedings  in 
Florida  court,  although  trustees  were  appointed  in  Massachusetts  court; 
The  Pere  Marquette  18,  203  Fed.  132,  answer  of  contesting  damage 
claimant  to  petition  for  limitation  of  liability  must  allege  facts  not 
conclusions  of  pleader;  Willard  v.  Chicago  B.  &  Q.  R.  Co.,  165  Fed. 
183,  91  C.  C.  A.  215,  averment  of  fraudulent  joinder  in  petition  for 
removal  is  without  force  unless  proven ;  Atlantic  Trust  Co.  v.  Dana;  128 
Fed.  222,  62  C.  C.  A.  657,  holding  insufficient  general  charge  of  cunning 
made  against  trust  company  in  inserting  provision  for  decree  touching 
payment  of  rental;  Lockhart  v.  Leeds,  10  N.  M.  598,  63  Pac.  53,  hold- 
ing allegations  in  bill  to  restrain  defendants  from  operating  mine  that 
•  defendants  induced  plaintiffs  by  fraud  to  refrain  from  filing  claim  mere 
conclusion  not  admitted  on  demurrer;  Harris  v.  Bottum,  81  Vt.  351,  70 
Atl.  561,  in  action  for  personal  injuries,  allegation  in  replication  to 
answer  that  employer  wrongfully  procured  and  unduly  influenced  em- 
ployee to  sign  release,  is  insufficient  to  show  fraud;  New  Bank  v.  Kleiner, 
113  Wis.  292,  87  N.  W.  1091,  holding  insufficient  answer  alleging  fraudu- 
lent representations  setting  them  forth,  where  representations  do  not 
constitute  fraud ;  Kent  v.  Lake  Superior  Ship  Canal  etc.  Co.,  144  U.  S. 
91,  36  L.  Ed.  358,  12  Sup.  Ct.  655,  following  rule;  Kittel  v.  Augusta 
etc.  Co.,  65  Fed.  860,  upon  sufficient  allegation  of  fraud;  Lumley  v. 
Wabash  Ry.,  71  Fed.  28,  holding  allegations  that  certain  things  done 
"fraudulently"  not  admitted  by  demurrer;  Patent  Title  Go.  v.  Stratton, 
95  Fed.  746,  holding  pleading  alleging  fraud  must  set  out  its  knowledge 
in  way  to  permit  joinder  of  issue;  Heller  v.  Dyerville  Mfg.  Co.,  116 
Cal.  135,  47  Pac.  1017,  upon  sufficiency  of  allegations  of  fraud ;  Tetrault 
v.  Fournier,  187  Mass.  62,  72  N.  E.  352,  arguendo. 

Demurrer  to  general  allegation  of  fraud  as  confession  thereof. 
Note,  14  Ann.  Cas.  368. 

The  implied  power  of  corporations  to  borrow  money  and  to  give 
evidence  of  indebtedness  and  security  therefor.  Note,  111  Am. 
St.  Rep.  328. 


*75  COVINGTON  ETC.  CO.  v.  KEITH.    139  U.  S.  128-137 

Miscellaneous.    Cited  in  St.  Louis  Hay  etc.  Co.  v.  United  States,  191 
ft  S.  159,  48  L.  Ed.  ISO,  24  Sup.  Ct.  47,  refusing  to  revise  judgment 
tf  board  of  equalization  on  simple  allegation  that  same  was  ' '  f raudu- 
leat";  Taylor  v.  Cummings,  127  Fed.  109,  62  C.  C.  A.  108,  holding  stock- 
aiders  receiving  stock  as  "full  paid,"  bona  fide  where  firm  organized 
corporation  in  good  faith,  not  liable  for  accidental  overvaluation  by 
bookkeeper. 

J»9  XT.  S.  128-137,  36  L.  Ed.  73,  11  Sap.  Ct.  461,  COVINGTON  8T0CK- 
VAJKDS  OO.  t.  KEITH. 

HAUroad  holding  itself  out  as  carrier  of  livestock  is  bound  to  provide 
J*r°Per    accommodations. 

approved  in  Flint  v.  Boston  etc.  R.  R.  Co.,  73  N.  H.  144,  59  Atl. 
»?   *    reaffirming  rule;  Missouri  Pacific  Ry.  Co.  v.  Nebraska,  217  U.  S. 
ro6»  18  Ann.  Gas.  989,  54  L.  Ed.  781,  30  Sup.  Ct.  461,  State  cannot  com- 
^     Railroad  to  make  switch  connections  with  grain  elevator  at  its  own 
^Petise;  United  States  v.  Union  Pac.  R.  Co.,  213  Fed.  334,  130  C.  C.  A. 
c    *    **ol<iing  initial  carrier  might  employ  terminal  company  to  transfer 
in        *-°    connecting  carrier,  but  it  was  liable  to  shipper  and  to  govern- 
ed    *    ^or  penalty  imposed  by  twenty-eight  hour  law  for  acts  of  such 
O,    T>°^ee  until  car  was  delivered  to  connecting  carrier;  Baltimore  & 
•^s*^*    Co.  v.  United  States,  200  Fed.  792,  fact  that  owners  of  terminal 
^Ok    ^*id  for  handling  and  lightering  their  own  product  after  it  became 
V^      ,  **ty  of  purchasers  by  delivery  to  carrier  was  not  giving  of  rebate 
^v^lation  of  Interstate  Commerce  Act;  Atlantic  Coast  Line  R.  Co.  v. 
^et*ty,  166  Fed.  16,  20  L.  R.  A.  (N.  S.)  810,  91  C.  C.  A.  602,  owner 
Qi  truck  farm  induced  to  plant  cabbage  by  assurance  of  railroad  that 
it  would  furnish  refrigerator  cars  was  entitled  to  recover  for  unhar- 
vested  cabbages  which  spoiled  because  of  railroad's  refusal  to  furnish 
cars;  St.  Louis  etc.  R.  Co.  v.  Cavender,  170  Ala.  606,  54  South.  56, 
carrier  is  liable,  where  livestock,  received  by  agent  of  carrier  at  its 
stockyard  preparatory  to  shipment,  is  injured  through  negligence  and 
liability  is  not  affected  by  release  in  subsequent  freight  contract;  Colo- 
rado etc.  Ry.  Co.  v.  Breniman,  22  Colo.  App.  12,  13,  125  Pac.  858,  hold- 
ing connecting  carrier  was  liable  for  loss  of  stock  en  route  caused  by 
failure  to  furnish  proper  pens ;  Chicago  etc.  Ry.  Co.  v.  Baugh,  175  Ind. 
422,  94  N.  E.  572,  holding  railroad  may  condemn  land  outside  of  right 
of  way  for  location  of  stock-pens;  Chicago  etc.  Ry.  Co.  v.  Theis,  96 
Kan.  497,  152  Pac.  620,  in  action  to  recover  undercharge  on  shipment 
of  cattle,  setoff  cannot  be  allowed  for  damages  on  another  shipment, 
where  such  other  shipment  was  made  under  contract  and  conditions 
precedent  to  recover  of  damages  were  disregarded ;  Louisville  etc.  R.  Co. 
v.  Thompson,  144  Ky.  768,  139  S.  W.  941,  carrier  is  liable  for  injuries 
to  horses  escaping  from  stock-pens,  where  fence  was  forty-six  inches 
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high  instead  of  fifty-six  as  required  by  statute;  Mayor  etc.  Hagerstown 
v.  Baltimore  etc.  R.  Co.,  107  Md.  190,  126  Am.  St.  Rep.  382,  68  Atl.  493, 
ordinance  making  it  unlawful  to  keep  domestic  animals  within  town 
without  permit  from  mayor  and  council  is  invalid  as  incapable  of  im- 
partial administration ;  Zakrzewski  v.  Great  Northern  Ry.  Co.,  125  Minn. 
130,  145  N.  W.  803,  in  absence  of  statute,  railroad  is  not  required  to 
furnish  feed  or  water  to  livestock  in  pens  awaiting  shipment  unless 
company  accepts  care  and  control  thereof;  Harden  v.  Chesapeake  etc. 
Ry.  Co.,  157  N.  C.  243,  72  S.  E.  1043,  holding  railroad  liable  for  damages 
resulting  from  failure  to  provide  adequate  facilities  for  shipment  of 
livestock;  Murphy  Hardware  Co.  v.  Southern  Ry.  Co.,  150  N.  C.  705, 
17  Ann.  Gas.  481,  22  L.  R.  A.  (N.  S.)  1200,  64  S.  E.  873,  carrier  unable 
to  transport  cattle  because  of  strike  is  not  liable  for  statutory  penalty 
for  refusal  to  receive  stock;  Brown  v.  Oregon- Washington  etc.  Nav. 
Co.,  63  Or.  402,  128  Pac.  40,  in  action  for  personal  injury,  where  car- 
rier of  livestock  failed  to  provide  running  board  on  fence  around 
loading-pens  for  use  of  shippers  in  loading  stock,  shipper  was  not  guilty 
of  contributory  negligence  in  sitting  on  fence  to  force  stock  into  pens, 
and  railroad  was  liable;  Smith  v.  Louisville  etc.  R.  Co.,  131  Tenn.  536, 
538,  L.  R.  A.  1916A,  1107,  175  S.  W.  558,  559,  act  of  1897,  prohibiting 
undue  preferences  by  carrier,  does  not  require  carrier  to  make  deliv- 
eries of  livestock  shipments  in  carload  lots  at  private  stockyards  of 
consignee,  and  contract  with  Union  Stockyards  Company  for  such 
deliveries  at  company  yards  at  carrier's  expense  is  valid;  Sabre  v.  Rut- 
land R.  Co.,  86  Vt.  354,  Ann.  Gas.  19150,  1269,  85  Atl.  696,  public  ser- 
vice commission  could  compel  railroad  to  erect  gates  at  crossing  near 
station  used  by  large  number  of  persons  going  to  and  from  station; 
Osgood  v.  Central  Vermont  Ry.  Co.,  77  Vt.  344,  70  L.  R.  A.  9S0,  60  Atl. 
140,  upholding  contract  between  railroad  and  its  lessee  of  right  of  way 
for  coalshed  for  indemnity  against  damage  occasioned  by  negligence  of 
railroad;  Reynolds  v.  Great  Northern  Ry.  Co.,  40  Wash.  173,  82  Pac. 
165,  provision  in  cattle-shipping  contract  that  shipper  shall  unload  cat- 
tle at  own  risk  at  any  place  where  same  unloaded  for  any  purpose  does 
not  relieve  carrier  for  failure  to  unload  for  food,  rest  and  water  as 
required  by  Rev.  Stats.  U.  S.,  §  4386 ;  dissenting  opinion  in  Pennsylvania 
R.  Co.  v.  United  States,  227  Fed.  920,  majority  holding  order  of  Inter- 
state Commerce  Commission  requiring  railroad  to  furnish  tank-cars  for 
use  by  oil  refinery  is  invalid;  dissenting  opinion  in  Atchison  T.  &  S.  F. 
Ry.  Co.  v.  Interstate  Commerce  Commission,  188  Fed.  930,  majority 
holding  railroad  may  make  reasonable  charge  for  transportation  of  cars, 
intended  for  interstate  commerce,  to  and  from  industrial  plants  located 
from  one-fifth  mile  to  seven  miles  from  main  track;  Oregon  etc.  Ry. 
Co.  v.  Ilwaco  Ry.  etc.  Co.,  51  Fed.  613,  compelling  railroad  owning 
wharf  to  allow  rival  steamers  to  land;  Union  Trust  Co.  v.  Atchison  etc. 
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v  ^.  Co.,  64  Fed.  994,  holding  carrier  cannot  make  terminal  charge 
*^%n  customary  to  load  stock  at  stockyards;  Baltimore  etc.  R.  R.  Co. 
*.  McLaughlin,  73  Fed.  523,  19  C.  C.  A.  561,  holding  carrier  cannot  limit 
authority  of  agent  to  make  ordinary  contracts  of  carriage  by  limiting 
liability  for  injuries  to  persons;  Norfolk  etc.  R.  R.  Co.  v.  Harman,  91 
Va.  603,  50  Am.  St.  Rep.  856,  44  L.  R.  A.  291,  22  S.  E.  491,  holding 
carrier  liable  for  death  of  lambs  drinking  salt  water  in  yards ;  Hartford 
Fire  Ins.  Co.  v.  Chicago  etc.  Ry.  Co.,  175  U.  S.  99,  44  L.  Ed.  88,  20  Sup. 
Ot  36  (affirming  70  Fed.  206,  30  L.  R.  A.  199, 17  C.  C.  A.  62),  arguendo. 
Distinguished  in  Pennsylvania  R.  Co.  v.  United  States,  227  Fed.  915, 
order  of  Interstate  Commerce  Commission  requiring  railroad  to  fur- 
nish tank-cars  for  use  by  oil  refinery  is  invalid. 

Respective  duties  of  carriers  and  shippers  of  livestock.    Note,  68 
Am,  St.  Rep.  549,  551,  552,  563. 

■ 

Duties  of  carriers  of  livestock  as  to  pens  or  yards  at  stations. 
Note,  44  L.  R.  A.  290. 

Carrier  of  livestock  may  discharge  duty  as  to  accommodations  by  con- 
tracting with  stockyard  company  therefor. 

Distinguished  in  United  States  v.  Addyston  etc.  Steel  Co.,  85  Fed.  287, 
46  L.  R.  A.  122,  29  C.  C.  A.  141,  under  facts. 

Carrier  cannot  refuse  to  receive  livestock  except  through  stookyard 
company  with  which  it  has  contracted. 

Approved  in  Post  v.  Southern  Ry.  Co.,  103  Tenn.  210,  52  S.  W.  307, 
holding  initial  carrier  liable  for  loss  where  route  designated  by  shipper 
deviated  from. 

Distinguished  in  Post  v.  Southern  Ry.  Co.,  103  Tenn.  210,  52  S.  W. 
307,  holding  carrier,  not  bound  to  accept  goods  for  shipment  beyond  line 
and  to  use  one  line  where  several  equally  safe;  Walker  v.  Keenan,  73 
Fed.  758,  759,  760,  761,  762,  19  C.  C.  A.  668,  holding  railroad  accus- 
tomed to  deliver  cattle  at  stockyards  may  make  further  charge  for 
delivery  elsewhere;  dissenting  opinion  in  Bosworth  v.  Chicago  etc.  Ry. 
Co.,  87  Fed.  89,  90,  30  C.  C.  A.  541,  majority  holding  carrier  not  liable 
for  loss  by  fire  where  there  was  delivery. 

Railroad  is  not  carrier  of  livestock  with  all  liabilities  attacked  to 
carrier  of  goods. 

Approved  in  Butchers'  etc.  Stock-Yards  Co.  v.  Louisville  etc.  R.  R. 
Co.,  67  Fed.  42,  14  C.  C.  A.  290,  arguendo. 

Liability  of  carrier  for  loss  or  injury  to  livestock.    Note,  130  Am. 
St.  Rep.  434,  449. 

Carrier  as  insurer  of  livestock.    Note,  18  L.  R.  A.  (N.  8.)  88. 
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Carrier  of  livestock  cannot  make  or  permit  any  extra  charge  for 
ceiving  or  discharging  through  yards. 

Approved  in  dissenting  opinion  in  Interstate  Commerce  Commission 
v.  Chicago  etc.  R.  Co.,  103  Fed.  252,  43  C.  C.  A.  209,  majority  upholding 
fixed  terminal  charge  per  car  of  livestock  by  railroads  entering  Chicago 
for  transportation  to  Union  stockyards. 

Distinguished  in  Knudsen  etc.  Fruit  Co.  v.  Michigan  etc.  R.  Co.,  148 
Fed.  972,  79  C.  C.  A.  46,  upholding  extra  charge  for  refrigeration. 

Validity  of  special  privilege  of  providing  faciliites  to  shippers. 
Note,  L.  R.  A.  19150,  250. 

Carriage  of  livestock  begins  with  delivery  for  loading  and  ends  with 
unloading  and  delivery  to  consignee. 

Approved  in  United  States  v.  Louisiana  etc.  Ry.  Co.,  234  U.  S.  26, 
58  L.  Ed.  1195,  34  Sup.  Ct.  741,  railroad  top-line  for  lumber  is  com- 
mon carrier,  not  plant  facility,  and  order  of  Interstate  Commerce  Com- 
mission that  division  of  rates  must  cease,  is  invalid;  United  States  v. 
Union  Stock  Yard  etc.  Co.,  226  U.  S.  304,  57  L.  Ed.  233,  33  Sup.  Ct.  83, 
where  goods  handled  are  in  transit  from  one  State  to  another,  stock- 
yards company  and  railroad  are  engaged  in  interstate  commerce, 
although  no  through  bills  of  lading  are  issued;  Interstate  Commerce 
Commission  v.  Chicago,  B.  &  Q.  R.  R.  Co.,  186  U.  S.  336,  46  L.  Ed.  1191, 
22  Sup.  Ct.  826,  sustaining  as  reasonable  imposition  by  Chicago  rail- 
roads of  two  dollars  per  car  for  transporting  livestock  cars  to  Union 
stockyards. 

Carrier's  duty  to  deliver  car  at  consignee's  place  of  business.     Note, 
41  L.  R.  A.  (N.  S.)  682. 

Carrier  need  not  furnish  facilities  for  loading  at  every  point  on  line 
in  city  where  yards  are  located. 

Approved  in  Central  Stock  Yards  v.  Louisville  etc.  R.  Co.,  192  U.  S. 
570,  48  L.  E<L  569,  24  Sup.  Ct.  341,  holding  Interstate  Commerce  Act  of 
1887,  prohibiting  unlawful  preference,  does  not  require  carrier  with 
stockyards"  to  receive  and  send  stock  to  and  from  yards  on  connecting 
line;  Central  Stock  Yards  Co.  v.  Louisville  &  N.  R.  Co.,  118  Fed.  116, 
/  63  L.  R.  A.  213,  55  C.  C.  A.  63,  holding  carrier  establishing  stockyards 
•  of  own  has  furnished  reasonable  facilities  and  cannot  be  compelled  to 
deliver  at  other  yards;  Central  Stock  Yards  Co.  v.  Louisville  etc.  R. 
Co.,  112  Fed.  828,  refusing  injunction  to  compel  railroad  having  stock- 
yard of  own  to  convey  stock  to  connecting  carrier  to  take  to  another 
yard;  Cleveland  etc.  Ry.  Co.  v.  Hayes,  181  Ind.  97,  102  N.  E.  39,  pro- 
vision of  Interstate  Commerce  Act  making  initial  carrier  liable  for  loss 
by  connecting  carrier  does  not  take  carrier's  property  without  due  pro- 
cess, even  though  shipment  is  routed  by  shipper,  since  through  shipment 
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5**uiot  be  undertaken  unless  through  rate  is  fixed,  and  initial  carrier's 
b*bUity  is  based  on  contract;  State  v.  Florida  E.  C.  Ry.  Co.,  69  Fla. 
™  68  South.  763,  railroad  may  charge  for  service  of  delivering  freight 
0  consignees  in  carload  lots  on  industrial  sidings ;  Public  Service  Com- 
mon v.  Northern  Cent.  Ry.  Co.,  122  Md.  376,  90  Atl.  113,  holding 
0tder   of  Public  Service  Commission  establishing  rates  for  yard  and 
Meeting  line  switching  within  city  of  Baltimore  were  unreasonable 
**  view  of  fact  that  services  would  require  use  of  terminal  facilities  of 
Bering  carrier;  Yazoo  etc.  R.  Co.  v.  Crawford,  107  Miss.  363,  366, 
*  *•  A.  19150,  260,  65  South.  465,  466,  contract  of  railroad  giving  log- 
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°»ding>    company  exclusive  privilege  to  load  logs  between  stations  is 

*'i(*»    and  carrier  is  liable  to  shipper  for  log-loader's  failure  to  load 

*»  promptly;  Lackland  v.  Chicago  etc.  Ry.  Co.,  101  Mo.  App.  427,  74 

'     *  -  506,  holding  carrier  of  livestock  must  furnish  safe  pens  for  live- 

vii"  w^e  waiting  to  be  loaded ;  Butchers  etc.  Stock  Yards  Co.  v.  Louis- 

U1*   etc.  R.  R.  Co.,  67  Fed.  41,  14  C.  C.  A.  290,  holding  equity  may 

^xvre  carrier  to  furnish  facilities  for  shipping  cattle. 

*>istinguished  in  Louisville  etc.  R.  Co.  v.  Central  Stockyards  Co.,  133 

**•  163, 164,  166,  97  S.  W.  783,  784,  contract  by  which  railroad  agreed 

fcot  to  establish  other  stockyards  in  city,  but  to  deliver  all  livestock 

dipped  over  its  roads  and  consigned  to  such  city  to  certain  company 

^as  in  violation  of  provision  of  Constitution  prohibiting  preferential 

contracts;  Butchers  etc.  Stock  Yards  Co.  v.  Louisville  etc.  R.  R.  Co., 

67  Fed.  43, 14  C.  C.  A.  290,  holding  so  long  as  carrier  furnishes  sufficient 

depot  facilities,  not  discrimination  to  refuse  to  furnish  similar  facilities 

at  plaintiff's  yards. 

Miscellaneous.  Cited  in  New  York  Cement  Co.  v.  Consolidated  etc. 
Cement  Co.,  178  N.  Y.  180,  70  N.  E.  455,  as  to  right  to  enjoin  public 
nuisance  at  instance  of  private  party. 

139  U.  8.  137-151,  36  L.  Ed  116,  11  Sup.  Ct.  512,  GUARANTY  TBUST  ETC. 
CO.  t.  GREEN  COVE  ETC.  B.  B.  CO. 

Limitations  on  power  of  trustee  under  mortgage  must  be  strictly  con- 
strued. 

Approved  in  Farmers'  etc.  Trust  Co.  v.  Chicago  etc.  R.  R.  Co.,  61 
Fed.  546,  following  rule;  Guardian  Trust  Co.  v.  White  Cliffs  Portland 
Cement  etc.  Co.,  109  Fed.  530,  531,  holding  trustee  under  mortgage  to 
secure  bonds  giving  him  right  to  take  possession  on  demand  of  stock- 
holders, on  mortgagor's  default  for  three  months,  may  foreclose  at 
once;  Turner  v.  Southern  Home  Bldg.  etc.  Assn.,  101  Fed.  314,  41 
C.  C.  A.  379,  holding  suit  to  foreclose  mortgage  of  loan  association  stock- 
holder given  to  secure  loan  of  two  thousand  dollars  and  interest, 
amounting  at  time  to  two  hundred  dollars,  gave  Federal  jurisdictional 
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amount;  Las  Vegas  Ry.  &  Power  Co.  v.  Trust  Co.  of  St.  Louis  County, 
15  N.  M.  643,  110  Pac.  859,  provisions  in  trust  deed  for  protection  of 
interests  of  bondholders  did  not  prevent  trustee  from  suing  to  foreclose 
trust  deed. 


Provision  that  trustee  should  not  take  possession  unless  sixty  per  cent 
of  bondholders  acquiesce  Is  Inapplicable  to  foreclosure. 

Approved  in  United  States  Asphalt  Refining  Co.  v.  Trinidad  Lake 
Petroleum  Co.,  222  Fed.  1010,  provision  in  charter-party  made  in  Lon- 
don that  dispute  arising  under  it  shall  be  settled  by  arbitration  in 
London,  while  valid  under  English  Arbitration  Act,  is  void  in  Federal 
forum  under  decisions  of  Supreme  Court;  New  York  Trust  Co.  v. 
Michigan  Traction  Co.,  193  Fed.  180,  under  mortgage  of  electric  rail- 
road property  requiring  mortgagor  to  maintain  a'nd  improve  property 
so  that  service  might  be  furnished  and  sinking  fund  maintained  to 
redeem  mortgaged  bonds,  latter  obligation  is  not  canceled  by  exhaust- 
ing income  under  first  obligation ;  The  Tampico,  151  Fed.  693,  provision 
of  Harter  Act  that  clause  in  bill  of  lading  releasing  vessel  from  lia- 
bility for  loss  arising  from  negligence  is  void,  applies  to  shipment  from 
port  of  United  States  to  foreign  or  domestic  port,  and  renders  void 
clause  of  bill  of  lading  waiving  lien  upon  vessel  for  breach  thereof; 
Victor  Talk.  Mach.  Co.  v.  American  Graph.  Co.,  140  Fed.  862,  agreement 
by  parties  before  suit  to  release  defendant  from  damages  and  to  grant 
it  license  to  make  and  sell  patented  article  if  patent  upheld  does  not 
deprive  court  of  jurisdiction  of  infringement  suit;  Pennsylvania  Co.  v. 
Reager's  Admr.,  152  Ky.  830,  Ann.  Cas.  1915B,  312,  52  L.  R.  A.  (N.  S.) 
841,  154  S.  W.  414,  holding  voluntary  association  could  provide  for 
submission  of  question  of  fact  to  impartial  tribunal,  and  finding  of 
advisory  board  that  plaintiff  was  not  incapacitated  from  earning  living 
was  conclusive  against  action  for  benefits;  Meacham  v.  Jamestown,  211 
N.  Y.  351,  Ann.  Oas.  1915C,  851,  105  N.  E.  655,  provision  in  railroad 
construction  contract  for  arbitration  of  all  disputes  to  exclusion  of 
jurisdiction  of  courts  did  not  prevent  action  on  contract  though  con- 
tract was  to  be  performed  in  Pennsylvania,  where  such  provision  was 
valid  and  enforceable;  Fleming  v.  Fairmont  etc.  R.  Co.,  72  W.  Va.  838, 

839,  Ann,  Oas.  1915D,  978,  49  L.  R.  A.  (N.  S.)  155,  79  S.  £.  828,  owner 
may  maintain  action  on  past  due  coupons  of  corporate  bonds  secured 
by  mortgage,  notwithstanding  provision  in  mortgage  for  sale  by  trustee 
on  request  of  one- third  of  bondholders  after  default  in  payment  of 
coupons;  Toler  v.  East  Tennessee  etc.  Ry.  Co.,  67  Fed.  179,  applying 
principle;  Louisville  etc.  R.  Co.  v.  Schmidt,  21  Ky.  L.  556,  52  S.  W. 

840,  holding  foreclosure  not  waived  by  mortgage  giving  trustee  posses- 
sion for  default  in  interest  payment;  Farmers  etc.  Trust  Co.  v.  Winona 
etc.  Ry.  Co.,  59  Fed.  959,  Mercantile  Trust  Co.  v.  Chicago  etc.  Ry.  Co., 
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7j  **«*1.  375,  Central  Trust  Co.  v.  Worcester  Cycle  Mfg.  Co.,  93  Fed. 
2q1  y  35  c.  C.  A.  547,  and  Union  Trust  Co.  v.  Chattanooga  etc.  Ry.  Co., 
^  Tenn.  300,  304,  47  S.  W.  422,  423,  holding  mortgage  provision  that 
b^^^lt  continue  six  months  after  maturity  before  foreclosure  does  not 

foreclosure;  Inhabitants  of  Anson,  Petitioners,  85  Me.  89,  26  Atl. 

^■^guendo. 

*<*^^**ch  provision  does  not  apply  to  proceedings  taken  by  other  lien- 
£    ^^^^,  strangers  to  mortgage. 

^**^*£>roved  in  Bogert  v.  Southern  Pac.  Co.,  226  Fed.  510,  where  de- 
^  ^^**t  corporation  owning  majority  of  stock  of  railroad  against  which 
\{t^  ^sure  suits  were  pending  joined  with  bondholders  in  plan  of  re- 
^>  ^Vlzation  carried  out  by  foreclosure  and  sale  of  all  property  and 
^MXchises  which  were  conveyed  to  reorganized  company,  minority  stock- 
holders were  entitled  to  share  benefit  without  paying  pro  rata  share 
of  claims  of  general  creditors  of  old  company;  Jonathan  Clark  &  Sons 
Co.  v.  City  of  Pittsburgh,  146  Fed.  445,  provision  in  city  court  that  if 
in  opinion  of  director  of  works  there  is  undue  delay,  he  may  take 
charge  of  work  and  complete  it,  and  contractor  shall  be  entitled  to 
excess  of  contract  above  cost  of  completion  or  liable  for  deficiency,  does 
not  deprive  court  of  jurisdiction  of  action  on  contract;  Land  Title  & 
Trust  Co.  v.  Asphalt  Co.  of  America,  121  Fed.  193,  holding  trustee  in 
pledge  of  securities  for  payment  of  interest  on  certificates  may  enforce 
payment  on  default  regardless  of  method  provided  in  agreement ;  Guard- 
ian Trust  Co.  v.  White  Cliffs  Portland  Cement  etc.  Co.,  109  Fed.  529, 
holding  trustee  empowered  by  mortgage  to  take  possession  on  demand 
of  stockholders  after  three  months1  default  of  mortgagor  may  fore- 
close directly  on  default;  Low  v.  Blackford,  87  Fed.  399,  holding  court 
need  not  decree  foreclosure  sale  according  to  mortgage  if  not  for  best 
interest  of  all  parties;  Mitchell  v.  Dougherty,  90  Fed.  645,  33  C.  C.  A. 
205,  holding  void  stipulation  in  contract  that  disputes  as  to  legal  rights 
be  submitted  to  third  party  whose  decision  is  final;  Downes  v.  Long,  79 
Md.  390,  29  Atl.  830,  holding  court  may  order  sale  of  land  devised  to 
person  for  life  for  support  of  family;  McFadden  v.  Mays  Landing  etc. 
R.  R.  Co.,  49  N.  J.  Eq.  188,  22  Atl.  936,  construing  mortgage  provision 
as  to  power  of  trustee  to  take  possession  after  default  in  payment  of 
interest ;  Baltimore  etc.  R.  R.  v.  Stankard,  56  Ohio  St.  233,  60  Am.  St. 
Rep.  748,  46  N.  E.  579,  upon  question  of  ouster  of  jurisdiction  by  con- 
tract. 

Statute  providing  for  service  by  publication  for  number  of  months 
contemplates  calendar  months. 

Approved  in  Eliot  Nat.  Bank  v.  Gill,  210  Fed.  940,  holding  additional 
assessment  under  provision  of  Tariff  Act  need  not  be  made  within  three 
XV— 51 
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years,  but  in  this  instance  was  made  within  such  period,  as  statutes 
where  time  is  to  be  computed  from  particular  day  are  construed  to  ex- 
clude such  day  and  include  last  day  of  specified  period ;  dissenting  opin- 
ion in  Thomas  v.  Gilbert,  55  Or.  26,  Ann.  Oas.  1912A,  516,  104  Pac.  890, 
majority  holding  sale  of  pledgor's  stock  in  national  bank  for  nonpay- 
ment of  assessment  levied  by  controller  made  to  partner  in  pledgee  bank 
was  voidable,  and  creditors  and  receiver  of  pledges  having  acquiesced, 
sale  could  not  be  vacated;  McGinn  v.  State,  46  Neb.  436,  437,  50  Am. 
St.  Rep.  619,  620,  30  L.  R.  A.  453,  65  N.  W.  47,  arguendo. 

Word  "month,"  as  used  in  contracts  and  statutes,  means  calendar  month, 
in  absence  of  stipulation, 

Approved  in  Guaranty  Trust  etc.  Co.  v.  Buddington,  27  Fla.  228,  12 
L.  R.  A.  775,  9  South.  250,  following  rule;  Economy  Feed  etc.  Co.  v. 
Lamprey  Boiler  etc.  Co.,  65  Fed.  1001,  13  C.  C.  A.  271,  holding,  under 
Rev.  Stats.,  §  4897,  final  patent  fee  must  be  paid  within  six  calendar 
months. 

.  Court's  Jurisdiction  may  always  be  questioned  in  another  court  where 
proceedings  are  relied  upon. 

Approved  in  Phoenix  Bridge  Co.  v.  Castleberry,  131  Fed.  178, 65  C.  C.  A. 
481,  following  rule ;  New  York  Life  Ins.  Co.  v.  Dunlevy,  214  Fed.  8,  130 
C.  C.  A.  473,  holding  statute  relating  to  service  of  process  was  not  com- 
plied with  and  order  directing  insurance  company  to  pay  amount  of 
policy  to  defendant's  father  was  void  as  to  defendant,  and  did  not  de- 
feat company's  liability  to  her;  John  II  Estate  v.  Brown,  201  Fed.  247, 
119  C.  C.  A.  458,  where  appellate  court  was  without  jurisdiction  to  an- 
swer question  reserved  for  its  decision  by  lower  court,  decision  of  such 
question  was  void  and  subject  to  collateral  attack;  Hall  v.  Ames,  182 
Fed.  1013,  holding  State  court  had  jurisdiction  of  suit  to  restrain  sale 
of  capital  stock,  and  while  such  jurisdiction  remained,  complainant  could 
not  maintain  bill  in  Federal  court  to  restrain  sale  of  stock  on  theory 
that  State  court  had  jurisdiction  only  to  dismiss  bill  on  determining 
trust  agreement  was  valid ;  Myakka  Co.  v.  Edwards,  68  Fla.  382,  387,  67 
South.  220,  221,  where  first  publication  was  less  than  four  weeks  before 
appearance  day,  statute  authorizing  constructive  service  on  nonresident 
was  not  complied  with,  and  jurisdiction  of  person  was  not  acquired; 
Newman  v.  Crowls,  60  Fed.  224,  8  C.  C.  A.  577,  holding,  though  record 
shows  acquisition  of  jurisdiction  by  publication,  presumption  does  not 
prevail  against  insufficient  return  of  sheriff  on  record;  Dexter  Horton 
&  Co.  v.  Sayward,  84  Fed.  300,  holding  judgment  of  appellate  court 
binding  on  Circuit  Court,  though  records  silent  as  to  facts  warranting 
removal;  Green  v.  Equitable  Life  etc.  Assn.,  105  Iowa,  632,  75  N.  W. 
636,  holding,  in  suit  upon  foreign  judgment,  jurisdiction  must  be  shown ; 
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?<**  Lumber  Co.  v.  Rhoades,  17  Tex.  Civ.  App.  674,  41  S.  W.  107,  hold- 
lnS  judgment  against  person  dead  at  commencement  of  action  void, 
Plough  action  to  subject  land  to  lien  ;  Frame  v.  Thormann,  102  Wis.  670, 
™  N.  W.  43,  upholding  probate  of  will,  though  administrator  appointed 
in  other  State. 

Distinguished  in  Sheffey  v.  Davis  Colliery  Co.,  219  Fed.  469,  136 
C.  C.  A.  177,  where  court  has  jurisdiction  under  statute  authorizing  ser- 
vice of  process  on  nonresident  defendant  by  publication,  decree  entered 
before  time  for  defendant  to  answer  has  expired  is  irregular,  but  not 
void ;  and  is  not  subject  to  collateral  attack. 

Statute  authorizing  constructive  service  In  foreclosure  must  be  strictly 
followed. 

Approved  in  Grannis  v.  Ordean,  234  U.  S.  393,  58  L.  Ed.  1368,  34 
Sup.  Ct.  779,  summons  in  action  of  foreclosure  served  by  publication  in 
compliance  with  State  statute,  did  not  deprive  defendant  of  property 
without  due  process  because  name  was  misspelled  "Albert  Guilfuss"  in- 
stead of  "Albert  B.  Geilfuss";  Lowenthal  v.  Georgia  Coast  &  P.  R.  Co., 
233  Fed.  1013,  though  mortgage  given  to  secure  railroad  bonds  provided 
against  foreclosure  except  upon  request  of  one-third  of  bondholders, 
where  company  defaulted  in  payment  of  interest  and  trustee  refused  to 
take  steps  to  protect  bondholders,  bondholder  may   sue  to  foreclose 
mortgage;  Morse  v.  United  States,  29  App.  D.  C.  442,  where  decree  pro 
confesso  is   taken  against  nonresident   defendants  prior  to   rule   day 
occurring  forty  days  after  order  of  publication,  at  which  time  they  are 
required  to  appear,  final  decree  making  pro  confesso  absolute  is  nullity 
if  made  after  such  rule  day  and  before  next  ensuing  rule  day;  Rein- 
hardt  v.  Interstate  Telephone  Co.,  71  N.  J.  Eq.  77,  63  Atl.  1100,  suit  by 
bondholder  of  corporation  to  throw  it  into  insolvency  and  administer 
assets  for  benefit  of  all  creditors  is  not  suit  to  collect  debt  within  provision 
of  mortgage  that  no  holder  of  less  than  twenty-five  per  cent  of  outstand- 
ing bonds  may  sue  to  f orclose  mortgage ;  Detroit  v.  Detroit  City  Ry.  Co., 
54  Fed.  9,  Meyer  v.  Kuhn,  65  Fed.  712, 13  C.  C.  A.  298,  Tenney  v.  Ameri- 
can Pipe  Mfg.  Co.,  96  Fed.  919,  and  Coffin  v.  Bell,  22  Nev.  183,  58.  Am. 
St  Rep.  739,  37  Pac.  241,  holding  statute  authorizing  constructive  ser- 
vice must  be  strictly  followed ;  Milburn  v.  Smith,  11  Tex.  Civ.  App.  682, 
33  S.  W.  912,  upholding  attachment  issued  after  publication  of  citation, 
but  before  return  day;  Noble  v.  Union  River  etc.  R.  R.  Co.,  147  U.  S. 
173,  37  L.  Ed.  126,  13  Sup.  Ct.  273,  arguendo 

It  is  error  to  dismiss  foreclosure  for  want  of  plaintiff's  Interest  where 
there  are  outstanding  bonds. 

Approved  in  Dickerman  v.  Northern  Trust  Co.,  176  U.  S.  194,  44 
L.  Ed.  431,  20  Sup.  Ct.  316,  holding  in  suit  to  foreclose  mortgage  secur- 
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ing  payment  of  bonds,  bonds  need  not  be  produced  where  shown  to  be 
valid  obligations;  State  Nat.  Bank  v.  Syndicate  Co.,  178  Fed.  367,  in 
suit  by  pledgee  of  corporate  bonds  to  protect  security  from  waste,  for 
appointment  of  trustee,  termination  of  corporation's  business,  and  ap- 
pointment of  receiver,  pledgor,  having  equity  of  redemption,  was  proper 
party;  Central  Trust  Co.  v.  Cincinnati  H.  &  D.  Ry.  Co.,  169  Fed.  469,  in 
suit  to  foreclose  railroad  mortgage  bonds,  court  has  power  to  order  sale 
before  final  determination  of  validity  and  amount  of.  bonds  of  each 
holder;  Central  Trust  Co.  v.  California  &  N.  R.  Co.,  110  Fed.  76,  holding 
determination  of  ownership  of  bonds  claimed  by  intervener  in  fore- 
closure suit  unnecessary  for  decree  of  foreclosure  where  fact  and 
amount  of  default  shown;  Toler  v.  East  Tennessee  etc.  Ry.  Co.,  67  Fed. 
181,  holding,  in  foreclosure  suit  for  nonpayment  of  interest,  sufficient 
that  default  and  amount  thereof  appear;  Dickerman  v.  Northern  Trust 
Co.,  80  Fed.  455,  25  C.  C.  A.  549,  holding,  in  bond  foreclosure  suit,  pro- 
duction of  bonds  in  court  not  prerequisite  to  entry  of  decree  of  sale. 

Representation    of    bondholders    by    mortgage    trustee.    Note,    16 
L.  R.  A.  (N.  S.)  1007. 

Miscellaneous.    Cited  in  Hunter  v.  Ruff,  47  S.  C.  554,  58  Am.  St.  Rep. 
930,  25  S.  E.  75,  arguendo. 

139  U.  S.  151-156,  35  L.  Ed  121,  11  Sup.  Ct.  519,  STOUT  V.  MASTTN. 
Imperfect  and  insufficient  description  in  assessment-roll  avoids  deed. 
Approved  in  Eastman  v.  Gurrey,  15  Utah,  416,  49  Pac.  311,  following 
rule;  Bird  v.  Benlisa,  142  U.  S.  668,  35  L.  E<L  1152,  12  Sup.  Ct.  324, 
holding  tax  deed  to  land  in  Florida  not  assessed  to  owner  or  occupant 
a  nullity;  Olsen  v.  Bagley,  10  Utah,  496,  37  Pac.  740,  holding  tax  deed 
void  which  calls  for  eighty  acres,  amount  properly  sold,  and  certificate 
calls  for  one  hundred  and  twenty  acres. 

Tax  deed  must  conform  to  statute  and  proceedings  upon  which  it  is 
based. 

Approved  in  Rollins  v.  Woodman,  117  Cal.  519,  49  Pac.  456,  upon 
question  of  sufficiency  of  recitals  in  tax  deed. 


139  U.  S.  156-165,  35  L.  Ed.  112,  11  Sup.  Ct.  525,  JOHNSON  v.  POWHB8. 

Letters  of  administration  confer  no  power  to  act  outside  of  State  where 
granted. 

Approved  in  Klug  v.  Martinsburg  Power  Co.,  229  Fed.  861,  in  absence 
of  statute,  Pennsylvania  administrator  cannot  sue  resident  of  West  Vir- 
ginia in  Federal  court  in  West  Virginia  by  reason  of  diversity  of  citi- 
zenship, as.  his  control  over  estate  of  decedent  is  limited  to  property  in 
State  of  appointment;  Anderson  v.  Louisville  etc.  R.  Co.,  210  Fed.  693, 
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127  C.  C.  A.  277,  under  Federal  Employers'  Liability  Aet,  action  for 
death  of  employee  may  be  maintained  by  ancillary  administrator  in 
State  where  death  occurred  where  domiciliary  administratrix,  who  is 
principal  beneficiary,  approves ;  Mattiaon  v.  Boston  &  M.  R.  R.  Co.,  205 
Fed.  S24,  administratrix  appointed  in  Vermont  cannot  maintain  action 
in  New  York  for  wrongful  death  of  intestate  there  without  taking  out 
letters  of  administration,  in  absence  of  statutory  authority ;  St.  Bernard 
v.  Shane,  201  Fed.  455,  under  Ohio  statute  allowing  foreign  ad- 
ministrator to  sue  for  wrongful  death  if  State  of  administrator's 
domicile  allowed  enforcement  of  Ohio  statute  in  like  manner,  and 
Illinois  law  not  allowing  such  action,  Michigan  administratrix  of  person 
wrongfully  killed  in  Illinois  could  not  sue  in  State  or  Federal  courts  of 
Ohio  for  such  wrongful  death ;  Dodge  v.  Town  of  North  Hudson,  177 
Fed.  992,  domiciliary  administratrix  of  estate  of  citizen  and  resident  of 
Massachusetts  could  not  sue  in  Federal  court  in  New  York  in  district 
where  defendant  resides  for  decedent's  wrongful  death  in  New  York 
without  taking  ancillary  letters  in  New  York;  Graham  v.  Lybrand,  142 
Fed.  Ill,  73  C.  C.  A.  333,  domiciliary  administrator  appointed  in  an- 
other State  cannot  sue  in  Wisconsin  Federal  courts  executors  of  de- 
cedent to  compel  them  to  turn  over  to  him  assets  of  estate  which  is  be- 
ing administered  in  State  court;  Antbes  v.  Anthes,  21  Idaho,  310,  121 
Pac.  555,  objection  that  foreign  executor  suing  to  collect  debt  due  estate 
cannot  maintain  action  without  being  appointed  hy  court  of  this  State 
to  represent  estate  goes  to  capacity  of  plaintiff  to  sue  and  is  ground  of 
demurrer,  and  if  not  raised  by  demurrer  or  answer,  is  waived;  Bliaa  v. 
Bliss,  221  Mass.  207,  L.  E.  A.  1916A,  889,  109  N.  E.  151,  executors  of 
nonresident  owner  of  registered  bonds  of  Massachusetts  cannot  enforce 
transfer  by  change  of  registration  of  bond,  except  by  resort  to  State 
courts  after  taking  ancillary  administration ;  Price  v.  Ward,  25  Nev. 
213,  58  Pac.  851,  holding  administrator  appointed  in  Nevada  cannot  sue 
to  redeem  mortgage  of  intestate's  land  in  California  and  to  set  off 
against  debt  waste  committed  thereon;  Colburn  v.  Latham,  32  S.  D.  313, 
143  N.  W.  279,  foreign  administrator  does  not  have  such  interest  in 
real  property  in  this  State  as  would  authorize  him  to  maintain  action 
under  section  675  of  Code  of  Civil  Procedure. 

Distinguished  in  Moore  v.  Petty,  135  Fed.  673,  68  C.  C.  A.  306,  foreign 
administrator  may  sue  to  recover  from  agent  employed  by  him  proceeds 
of  sale  of  decedent's  realty;  Cincinnati  etc.  R.  Co.  v.  Thiebaud,  114  Fed. 
925,  52  C.  C.  A.  538,  upholding  under  Ohio  Rev.  Stats.,  §  6163,  right  of 
Indiana  administrator  to  sue  in  Ohio  for  wrongful  death  of  intestate. 

Judgment  in  rem  binds  property  within  Jurisdiction;   judgment  In  per- 
sonam binds  parties  and  privies. 
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Approved  in  Owsley  v.  Central  Trust  Co.,  196  Fed.  417,  allowance  of 
claim  against  decedent's  estate  according  to  law  of  Illinois  is  final 
against  representatives  of  estate  so  far  as  personalty  is  concerned,  but 
is  merely  prima  facie  evidence  of  debt  as  against  realty;  Sheffield  etc. 
By.  Co.  v.  Newman,  77  Fed.  794,  23  C.  C.  A.  459,  applying  principle  to 
suit  on  lien  of  certain  receiver's  certificates. 


judgment  against  administrator  In  one  State  Is  not  evidence  In  suit 
by  same  plaintiff  In  another. 

Approved  in  Ingersoll  v.  Coram,  211  U.  S.  363,  53  L.  Ed.  227,  29  Snp. 
Ct.  92,  judgment  against  ancillary  administrator  in  suit  by  him  to  en- 
force lien  on  certain  interests  in  distributive  shares  of  property  of  de- 
cedent is  sot  bar  to  suit  on  same  cause  of  action  by  ancillary  adminis- 
trator in  another  jurisdiction;  Brown  v.  Fletcher's  Estate,  210  U.  S.  91, 
52  L.  Ed.  971,  28  Snp.  Ct.  702,  decree  against  administrator  with  will 
annexed  in  one  State  is  not  binding  upon  executor  in  another  State; 
Bristol  v.  Washington  County,  177  U.  S.  139,  44  L.  Ed.  705,  20  Sup.  Ct. 
588,  sustaining  Minnesota  taxation  of  personal  property  of  nonresident 
preferring  such  claims  to  ordinary  debts,  and  providing  for  seizure  on 
attachment  and  notice;  Adler  Goldman  Commission  Co.  v.  Williams,  211 
Fed.  533,  where  it  was  admitted  that  plaintiff's  demand  was  valid, 
debtor  was  insolvent,  had  no  property,  and  had  left  State,  failure  to 
reduce  demand  to  judgment  did  not  defeat  right  to  sue;  Watkins  v. 
Eaton,  173  Fed.  149,  Federal  court  cannot  disturb  probate  court's  pos- 
session of  funds  acquired  in  ancillary  proceedings  by  ordering  funds 
transmitted  to  principal  administrator  in  another  State,  nor  can  it  enter- 
tain suit  by  foreign  administrator  to  determine  right  to  such  fund,  where 
by  State  law  probate  court  has  right  to  make  such  adjudication;  Wilson 
v.  Hartford  Fire  Ins.  Co.,  164  Fed.  822,  19  L.  R.  A.  (N.  S.)  553,  90 
C.  C.  A.  593,  claim  against  estate  of  decedent  in  hands  of  administrator 
with  will  annexed  in  one  State  is  not  barred  because  barred  against 
estate  in  hands  of  domiciliary  executors  of  will  in  another  State ;  Court- 
ney v.  Pradt,  160  Fed.  563,  87  C.  C.  A.  463,  in  absence  of  statute  foreign 
executor  was  not  suable  in  Kentucky  for  testator's  debt;  Coram  v. 
Ingersoll,  148  Fed.  175,  78  C.  C.  A.  303,  judgment  against  ancillary  ad- 
ministrator on  chose  in  action  belonging  to  estate  bars  suit  against  de- 
fendants by  ancillary  administrator  of  other  State;  Ingersoll  v.  Coram, 
127  Fed.  433,  holding  ancillary  administrator  in  one  jurisdiction  not  in 
privity  with  one  of  another  to  make  judgment  against  either  res  ad- 
'  judicata  as  to  other;  Shinney  v.  North  American  Loan  etc.  Co.,  97  Fed. 
12,  holding  suit  for  appointment  of  ancillary  receiver  in  different  juris- 
diction independent  of  snit  in  which  primary  receiver  appointed  and 
subject  to  removal ;  Johnston  v.  McKinnon,  129  Ala.  226,  29  South.  697, 
holding  judgment  against  decedent's  personal  representative  in  another 
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State  furnishes  no  cause  of  action  against  same  person  appointed  as 
representative  by  State  in  suit;  Richards  v.  Blaisdell,  12  Cal.  App.  105, 
106  Pac.  734,  nnder  section  1013,  Code  of  Civil  Procedure,  judgment  es- 
tablishing claim  of  decedent  in  foreign  State  is  not  only  not  conclusive 
upon  administrator  with  will  annexed,  but  it  cannot  be  basis  -of  action 
against  him,  or  even  evidence  to  establish  indebtedness;  Overby  v. 
Gordon,  13  App.  D.  C.  412,  416,  where  caveat  to  probate  of  will  is  filed 
alleging  decedent  was  resident  of  Georgia,  and  pending  determination  of 
snch  issue  caveator  obtains  grant  of  administration  upon  decedent's 
estate  in  Georgia  and  removes  assets  from  this  District,  judgment  of 
Georgia  court  is  not  admissible  to  show  that  decedent  was  resident  of 
Georgia  at  time  of  death;  Bishop  v.  Ross,  56  Ind.  App.  613,  103  N.  E. 
506,  estate  of  nonresident  being  administered  by  ancillary  administra- 
tor nnder  jurisdiction  of  courts  of  this  State,  is  not  liable  for  attorney's 
fees  incurred  by  executor  of  will,  acting  under  authority  of  courts  of 
foreign  State;  Old  Dominion  Copper  Mining  etc.  Co.  v.  Bigetow,  203 
Mass.  218,  40  L.  R.  A.  (N.  S.)  314,  89  N.  E.  219,  judgment  of  Federal 
eonrt  in  another  State  in  favor  of  executor  of  promoter  of  corporation 
sued  by  corporation  for  rescission  of  sale  of  property  by  promoter  and 
his  associate,  is  not  available  by  way  of  estoppel  in  suit  in  Massa- 
chusetts court  by  corporation  against  associate  promoter  for  secret 
profits,  where  latter  was  not  party  to  suit  in  Federal  court;  Brown  v. 
Fletcher's  Estate,  146  Mich.  423,  109  N.  W.  694,  decree  of  Massachusetts 
court  against  administrator  appointed  in 'Massachusetts  did  not  bind 
executor  appointed  in  Michigan  on  probate  of  will;  Burton  v.  Williams, 
63  Neb.  435,  88  N.  W.  766,  holding  judgment  against  administrator  ap- 
pointed in  District  of  Colombia  cannot  be  enforced  in  Nebraska;  Braith- 
waite  v.  Harvey,  14  Mont.  220,  223,  43  Am.  St.  Rep.  630,  633,  27  L.  R.  A. 
115,  118,  36  Pac.  41,  42,  applying  principle;  Union  Trust  Co.  v.  Atchi- 
son etc.  R.  R.  Co.,  87  Fed.  531,  applying  principle  to  tort  against  ancil- 
lary receiver  in  other  State;  Reynolds  v.  Stockton,  140  D.  S.  272,  36 
L.  Ed.  470,  11  Sup.  Ct.  778,  holding  judgment  against  receiver  ancillary 
to  appointment  in  other  State  binds  only  property  in  State;  Smith  v. 
Madden,  78  Fed.  834,  holding  guardian  appointed  in  one  State  cannot 
sue  in  another;  Price  v.  Ward,  25  Nov.  213,  16  L.  It.  A,  469,  58  Pac. 
851,  denying  power  of  administrator  to  redeem  land  in  other  State  by 
setting  off  against  debt  waste  committed  by  mortgagee  in  possession. 

Distinguished  in  Lawrence  v.  Nelson,  143  U.  S.  222,  36  L.  Ed.  134,  12 

Snp.  Ct.  442,  binding  administrator  appearing  in  suit  against  him  in 

soother  State  where  law  authorizes  suit  against  foreign  administrator. 

Foreign  judgments  against  an  executor  or  administrator.    Note, 

27  L.  R.  A.  106,  111. 
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139  XJ.  S.  166-176,  85  L.  Ed.  84,  11  Sap.  Ct.  465,  KING  v.  DOAXB. 

Mere  renewal  of  note  does  not  affect  essential  nature  of  transaction 
represented. 

Approved  in  Crocker  v.  Huntzicker,  113  Wis.  190,  88  N.  W.  235,  hold- 
ing renewal  of  promissory  note  not  payment  thereof  to  validate  alleged 
fraudulent  conveyance  made  before  renewal;  Scott  v.  Scruggs,  60  Fed. 
724,  9  C.  C.  A.  246,  arguendo 

Proof  of  fraud  in  obtaining  note  throws  burden  on  indorsee  of  showing 
payment  of  value. 

Approved  in  Bison  State  Bk.  v.  Billington,  228  Fed.  119,  that  notes 
made  in  one  State  are  offered  for  sale  in  another  is  not  such  fraud  as 
to  put  purchaser  for  value  before  maturity  on  inquiry  as  to  infirmity 
not  appearing  on  face  and  only  actual  bad  faith  can  impeach  title; 
Young  v.  Lowry,  192  Fed.  828, 113  C.  C.  A.  149,  person  taking  negotiable 
paper  before  maturity  for  value  is  entitled  to  recover  as  against  maker 
in  Federal  courts,  unless  defendant  proves  indorsee  had  knowledge  of 
facts  rendering  notes  invalid  as  against  maker;  In  re  Hill,  187  Fed.  217, 
where  payee  of  note  given  for  gambling  debt  transferred  it  to  claimant 
for  inadequate  consideration,  upon  proof  of  illegal  consideration,  burden 
shifted  to  claimant  to  prove  that  he  was  holder  in  due  course;  Amalga- 
mated Sugar  Co.  v.  United  States  Nat.  Bank,  187  Fed.  749,  109  C.  C.  A. 
494,  holding  plaintiff  bank  was  bona  fide  purchaser  of  check  for  value 
and  not  mere  subagent  of  insolvent  bank  and  was  entitled  to  recover 
in  absence  of  proof  of  purchase  of  check  with  knowledge  of  bank's  in- 
solvency; In  re  Hopper-Morgan  Co.,  158  Fed.  352,  where  claimant  pur- 
chased notes  from  agent,  who  was  note  broker  and  claimed  that  agent 
took  notes  in  good  faith  and  for  value,  burden  was  on  claimant  to  es- 
tablish such  fact ;  First  Nat.  Bank  v.  Moore,  148  Fed.  958,  78  C.  C.  A. 
581,  burden  rests  on  defendant  in  suit  by  indorsee  for  value  before 
maturity  to  show  latter  had  knowledge  of  want  of  consideration  or 
fraud,  or  was  chargeable  with  bad  faith;  Thurston  v.  McLellan,  34  App. 
D.  C.  301,  upon  proof  by  assignor,  making  assignment  of  claim  against 
estate  for  collection,  of  equitable  ownership  and  fraud  on  part  of  as- 
signee in  transferring  claim  to  purchaser,  assignor  makes  prima  facie 
case  for  vacation  of  fraudulent  transfer;  Doe  v.  Northwestern  Coal  etc. 
Co.,  78  Fed.  67,  applying  principle;  Atlas  Nat.  Bank  v.  Holm,  71  Fed. 
492,  493, 19  C.  C.  A.  94,  applying  principle  to  note  given  in  consideration 
of  agreement  to  refrain  from  bidding  at  assignee's  sale. 

Distinguished  in  Baker  v.  Wood,  157  U.  S.  216,  39  L.  Ed.  678,  15  Sup. 
Ct.  579,  upon  assignment  of  non-negotiable  chose  in  action. 

Fraud  in  execution  of  note  as  defense  against  bona  fide  holder. 
Note,  36  L.  R.  A.  434. 
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rtymant  of  nine  will  not  Justify  recovery  by  Indorsee  wnere  note  l» 
obtained  by  fraud;  good  faith  Is  necessary. 

Approved  in  Postal  Telegraph-Cable  Co.  v.  Citizens'  Nat.  Bank,  228 
Fed.  605,  where  bank  took  title  to  forged  drafts  in  good  faith,  and 
they  were  subsequently  paid  by  drawee,  bank  had  right  to  retain 
proceeds;  Reilly  v.  McKinnon,  159  Fed.  82,  86  C.  C.  A.  268,  in 
action  on  notes  given  to  plaintiff's  transferrer  for  corporate  stock 
bought  from  agent  of  corporation's  president,  evidence  was  insuffi- 
cient to  show  that  plaintiff  took  notes  with  knowledge  of  fraud- 
ulent representations  in  sale  of  stock,  though  he  was  member  of  execu- 
tive committee  placing  matter  of  sale  of  stock  in  hand  of  president; 
Farmers'  Loan  etc.  Co.  v.  Madison  Mfg.  Co.,  153  Fed.  319,  where  treas- 
urer of  corporation,  acting  personally,  pledges  bonds  to  bank  to  secure 
debts  of  firm,  bank  was  not  charged  with  notice  of  infirmity  in  title 
because  it  had  knowledge  of  treasurer's  official  connection  with  corpora- 
tion; Brewer  v.  Slater,  18  App.  D.  C.  56,  circumstances  of  suspicion  are 
insufficient  to  charge  holder  of  promissory  note  for  value  with  knowl- 
edge of  invalidity  as  between  maker  and  payee;  Link  v.  Jackson,  158 
Mo.  App.  82,  139  S.  W.  593,  under  statute  holder's  title  to  negotiable 
instrument  cannot  be  defeated  without  proof  of  actual  notice;  Bank  of 
Edgefield  v.  Farmers'  Co-operative  Mfg.  Co.,  52  Fed.  103,  18  L.  B.  A. 
203,  2  C.  C.  A.  637,  holding  knowledge  of  protest  of  three  notes  not 
knowledge  of  defective  consideration  in  other  notes  by  same  makers; 
Clark  v.  Evans,  66  Fed.  264,  13  C.  C.  A.  433,  holding  knowledge  of  facts 
sufficient  to  put  prudent  man  on  inquiry,  in  absence  of  bad  faith,  not 
sufficient;  Kaiser  v.  First  Nat.  Bank,  78  Fed.  284,  24  C.  C.  A.  88,  upon 
question  of  sufficiency  of  knowledge  to  charge  notice;  Qrommes  v.  Sulli- 
van, 81  Fed.  47,  43  L.  R.  A.  426,  26  C.  C.  A.  320,  holding  bona  fide  pur- 
chaser of  note  executed  by  vice-president  of  corporation  having  power 
to  issue  notes  may  presume  authority  to  execute  it. 

Beat  amount  paid  Is  sometimes  important  In  determining  whether  pay- 
ment was  mere  pretense. 

Approved  in  Baker  v.  Wood,  157  U.  S.  217,  39  L.  Ed.  679,  15  Sup.  Ct. 
579,  applying  principle  to  assignment  of  judgment;  Harris  v.  Johnson, 
89  Conn.  134,  93  Atl.  128,  purchase  for  four  hundred  dollars  of  note  for 
five  hundred  and  fifty  dollars  was  evidence  bearing  upon  question  of 
good  faith. 

Imputability  of  knowledge  of  corporation  to  officer  thereof.     Note, 

Ann.  Cas.  1915A,  856. 
Whether  officer  or  employee  is  chargeable  with  corporation's  knowl- 
edge of  infirmities  in  commercial  paper  purchased  from  it.    Note, 
48  L.  E.  A.  (N.  8.)  66. 
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139  XX.  8. 176-197,  35  L.  Ed.  123,  11  Sup.  Ot.  504,  STOCKMEYER  ▼.  TOBIN. 

Insane  persons,  in  Louisiana,  cannot  avoid  prior  contracts  without 
proof  that  insanity  was  known  when  executed. 

Approved  in  Martinez  v.  Moll,  46  Fed.  726,  holding,  under  Louisiana 
Civil  Code,  insanity  to  avoid  contract  must  be  known  to  other  party. 

Contracts  of  insane  persons.    Note,  71  Am.  St.  Rep.  429. 
Validity  of  deed  of  insane  person.    Note,  19  L.  R.  A.  490. 

In  Louisiana  judgment  debtor  may  waive  appraisement  of  property. 
Approved  in  dissenting  opinion  in  Dennis  v.  Moses,  18  Wash.  584, 
40  L.  R.  A.  312,  52  Pac.  343,  majority  holding  stipulation  in  mortgage 
waiving  appraisement  void. 

Order  for  sale  "as  prayed,  and  according  to  law,"  imports  sale  with- 
out appraisement,  if  stipulated  for. 

Approved  in  Nalle  v.  Young,  160  U.  S.  637,  40  L.  Ed.  564,  16  Sup.  Ct. 
425,  arguendo. 

Judicial  sale  is  not  avoided  in  Louisiana  by  mere  irregularities. 

Approved  in  Cowden  v.  Wild  Goose  Min.  etc.  Co.,  199  Fed.  566,  118 
C.  C.  A.  35.  confirmation  of  execution  sale  of  property  cures  irregulari- 
ties in  making  sale ;  Heid  v.  Ebner,  133  Fed.  158,  66  C.  C.  A.  222,  answer 
pleading  title  through  execution  sale  which  contains  averments  of  judg- 
ment, sale  and  confirmation  and  execution  and  recordation  of  marshal's 
deed,  is  sufficient  without  setting  out  in  detail  proceedings  relative  to 
execution  and  sale;  Nevada  Nickel  Syndicate  v.  National  Nickel  Co., 
103  Fed.  402,  holding  sale  of  personalty  and  realty  as  one  parcel  pursu- 
ant to  decree  and  without  objection  of  defendant  affords  no  ground  for 
setting  sale  aside. 

Distinguished  in  Cumberland  Lumber  Co.  v.  Tunis  Lumber  Co.,  171 
Fed.  357,  96  C.  C.  A.  244,  act  prescribing  manner  in  which  real  estate 
shall  be  sold  under  order  of  Federal  court  is  mandatory,  and  sale  is 
illegal  for  defect  in  proceeding. 


139  U.  8.  197-198,  35  L.  Ed.  144,  11  Sup.  Ot.  519,  CALLAN  v.  BBANSFOBD. 

Supreme  Court  cannot  review  State  decision  dismissing  cause  for  want 
of  jurisdiction. 

Approved  in  John  v.  Paullin,  231  U.  S.  585,  58  L.  Ed.  383,  34  Sup.  Ct. 
178,  no  Federal  right  is  denied  by  appellate  court  of  State  in  dismiss- 
ing appeal  from  lower  court  because  jurisdiction  was  not  invoked  in 
accordance  with  laws  of  State,  and  this  court  cannot  review  judgment. 

Distinguished  in  General  Oil  Co.  v.  Crain,  209  U.  S.  221,  223,  52  L.  Ed. 
761,  762,  28  Sup.  Ct.  475,  provisions  of  Federal  Constitution  cannot  be 
nullified  by  State  prohibiting  suits  against  its  officers  to  prevent  their 
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enforcing  unconstitutional  statutes  and  contending  that  Federal  courts 
are  precluded  from  entertaining  such  suits  under  eleventh  amendment. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  R.  A.  518. 

138  XT.  S.  199-210,  35  L.  Ed.  147,  11  Sup.  Ot.  500,  HOWARD  V.  STILLWELL 
ETC.  MFG.  CO. 

Objection  to  manner  of  taking  deposition  cannot  be  made  first  on 


-Approved  in  Columbus  R.  Co.  v.  Patterson,  143  Fed.  246,  73  C.  C.  A. 

603,    reaffirming  rule ;  Samuel  Bros.  &  Co.  v.  Hostetter  Co.,  118  Fed.  260, 

^    O.     C.  A.  Ill,  holding  objection  to  admissibility  of  deposition  made 

^°Hth     after  same  on  file  properly  overruled;  Welch  v.  Lynch,  30  App. 

"~    C.     JL38,  objections  to  depositions  for  want  of  notice  made  when  they 

ffe**ie    offered  in  evidence,  came  too  late,  especially  where  objecting  party's 

cross-examined  witness  at  time  taking  of  deposition;  Meyer  v. 

13  App.  D.  C.  100,  deposition  of  foreigner  will  not  be  rejected 

officer  taking  it  was  not  sworn  as  interpreter;  Abbott  v.  Marion 

!o.,  112  Mo.  App.  554,  87  S.  W.  Ill,  objection  to  admissibility 

tsition  taken  by  stenographer  in  absence  of  notary  filed  before 

too  late  where  counsel  present  when  taken;  Bibb  v.  Allen,  149 

>,  37  L.  Ed.  823,  13  Sup.  Ct.  952,  Indianapolis  Water  Co.  v. 

m  Straw-Board  Co.,  65  Fed.  536,  Bird  v.  Halsy,  87  Fed.  675, 

'ine  Lumber  Co.  v.  Garrett,  28  Or.  171,  42  Pac.  130,  and  Ameri- 

^>.  Co.  v.  C.  E.  Mayne  Co.,  9  Utah,  321,  34  Pac.  248,  all  apply- 

iciple;  Clogg  v.  McDaniel,  89  Md.  420,  43  Atl.  796,  holding  failure 

ct  to  irregularities  for  two  months  after  filing  depositions  is 

Section  to  form  of  commission  not  being  made  when  deposition  taken, 
waived. 

Approved  in  Bird  v.  Halsy,  87  Fed.  678,  applying  principle. 

Anticipated  profits  cannot  be.  recovered  in  suit  for  breach  of  contract. 
Approved  in  Crocker- Wheeler  Co.  v.  Bullock,  134  Fed.  254,  255,  and 
Atchison  etc.  Ry.  Co.  v.  Thomas,  70  Kan.  422,  78  Pac.  866,  both  follow- 
ing rule ;  Eckington  etc.  R.  Co.  v.  McDevitt,  191  U.  S.  112,  48  L.  Ed.  115, 
24  Sup.  Ct.  38,  holding  difference  in  value  of  land  without  street-car 
service  and  with  perpetual  service  too  uncertain  damages  for  breach  of 
covenant  to  operate  cars  over  extension;  Globe  Refining  Co.  v.  Landa 
Cotton  Oil  Co.,  190  U.  S.  544,  47  L.  Ed.  1173,  23  Sup.  Ct.  755,  holding 
transportation  charges  and  damages  for  loss  of  use  of  tanks,  in  breach 
of  oil  contract  not  recoverable  damages ;  Simons-Mayrant  Co.  v.  Atlantic 
Coast  Line  R.  Co.,  207  Fed.  397,  400,  special  damages  cannot  be  recov- 
ered for  carrier's  delay  in  delivering  steam  shovel  required  by  plaintiff 
for  contract  work,  where  carrier  had  no  notice  of  circumstances  from 
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which  such  special  damage  might  reasonably  be  expected  to  result; 
Western  Union  Tel.  Co.  v.  Lewis,  203  Fed.  836,  49  L.  R.  A.  (N.  S.)  927, 
122  G.  C.  A.  150,  in  action  against  telegraph  company  for  nondelivery 
of  telegram,  by  which  plaintiff  failed  to  obtain  favorable  contract  for 
purchase  of  real  property,  plaintiff  was  at  least  entitled  to  recover  nomi- 
nal damages,  and  it  was  not  error  to  refuse  to  direct  verdict  for  de- 
fendant; Pennsylvania  Steel  Co.  v.  New  York  City  Ry.  Co.,  198  Fed. 
745,  117  C.  C.  A.  503,  assignee  of  contract  of  express  company  with 
railroad  was  entitled  to  prove  claim  for  damages  for  breach  of  contract 
against  insolvent  estates  of  railroad  and  its  lessee,  and  profits  made 
under  contract  for  reasonable  period  may  be  shown,  to  establish  gains 
prevented;  Vilter  Mfg.  Co.  v.  Abeel,  191  Fed.  280,  111  C.  C.  A.  650, 
where  court  rescinded  contract*  for  installation  of  ice  plant  for  breach 
of  warranty  and  required  defendant  to  refund  payments  received  be- 
sides paying  damages  more  or  less  certainly  proved,  plaintiff  could  not 
recover  rental  value  of  plant  as  additional  damages;  McCormick  v. 
United  States  Min.  Co.,  *185  Fed.  751,  108  C.  C.  A.  86,  mining  company 
wrongfully  enjoined  from  operating  mine  is  not  entitled  to  recover  on 
injunction  bond  profits  lost,  where  particular  mine  would  have  been 
worked  to  uncertain  extent;  South  Memphis  Land  Co.  v.  McLean  Hard- 
wood Lumber  Co.,  179  Fed.  424,  102  C.  C.  A.  563,  where  vendor  of  site 
for  lumber  mill  contracted  to  furnish  plant  certain  track  connections 
with  railroad,  measure  of  damages  is  difference  between  value  of  plant 
with  and  without  such  connections;  The  Venezuela,  173  Fed.  839,  where 
furnaces  installed  in  steamer  under  contract  failed  to  work  properly, 
and  vessel  was  detained  for  repairs,  owner  of  vessel  cannot  recover  from 
contractor,  not  knowing  of  defect,  earnings  vessel  lost  by  delay;  Mc- 
Sherry  Mfg.  Co.  v.  Dowagiac  Mfg.  Co.,  160  Fed.  953,  89  C.  C.  A.  26, 
in  suit  for  infringement  of  patent  for  shoe  grain  drills,  evidence  was 
insufficient  to  afford  data  from  which  to  compute  damages  for  loss  of 
sales,  so  as  to  entitle  complainant  to  recover  more  than  nominal  dam- 
ages; The  BeVengere,  155  Fed.  440,  owner  of  cargo  of  steel  can- 
not recover  from  vessel  for  loss  of  profit  he  would  have  made  by 
delivery  of  steel  on  prior  contract  of  "sale,  where  delivery  was  refused 
by  purchaser  on  account  of  damaged  condition;  D.  A.  Tompkins  Co. 
v.  Monticello  Cotton  Oil  Co.,  153  Fed.  821,  plaintiff  was  not  charge- 
able with  defendant's  losses  on  contracts  for  sale  of  cotton-seed  products 
made  after  execution  of  plaintiff's  contract  to  install  machinery  in  de- 
fendant's factory,  because  of  plaintiff's  failure  to  install  machinery 
within  specified  time;  Curran  v.  Smith,  149  Fed.  953,  81  C.  C.  A.  537, 
affirming  Smith  v.  Curran,  138  Fed.  160,  denying  recovery  of  anticipated 
profits  for  breach  of  contract  to  construct  pipe-line  for  city  water  sup- 
ply; Schaeffer  Piano  Mfg.  Co.  v.  National  Fire  Exting.  Co.,  148  Fed. 
167,  78  C.  C.  A.  293,  in  action  on  contract  to  equip  plant  with  sprinkler 
fire  system,  damages  sustained  by  fire  before  system  installed  on  ground 
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that  contract  not  completed  in  reasonable  time  cannot  be  set  off;  Ameri- 
can Bridge  Co.  v.  Camden  etc.  R.  Co.,  136  Fed.  330,  6$  C.  C.  A.  131, 
applying  rule  in  denying  recoupment  of  anticipated  profits  of  railroad 
for  breach  of  contract  to  complete  bridge  to  connect  extensions  of 
railroads  by  specified  time;  E.  W.  Bliss  Co.  v.  Buffalo  Tin  Can  Co.,  131 
Fed.  54,  65  C.  C.  A.  289,  denying  anticipated  profits  based  on  estimated 
output  of  machine  contracted  for;  Iron  City  Tool- Works  v.  Welisch,  128 
Fed.  696,  63  C.  C.  A.  245,  holding  evidence  of  anticipated  profits  from 
sale  of  picks  too  remote  damages  in  suit  for  breach  of  contract  to  sell 
same;  The  Georg  Dumois,  115  Fed.  67,  52  C.  C.  A.  659,  holding  char- 
terer cannot  recover  for  deterioration  of  bananas  shipped  in  known  bad 
condition  and  for  freight  which  would  have  been  earned  if  fruit  in  good 
shape;  De  Ford  v.  Maryland  Steel  Co.,  113  Fed.  75,  51  C.  C.  A.  59, 
holding  interest  on  payment  made  on  vessels  only  recoverable  damages 
for  noncompletion  on  time,  losses  of  profits  being  too  conjectural ;  Cen- 
tral Coal  etc.  Co.  v.  Hartman,  111  Fed.  98,  49  C.  C.  A.  244,  refusing 
recovery  of  anticipated  profits  in  suit  under  Sherman  anti-trust  law, 
where  plaintiff  did  not  show  volume  of  business  before  and  after  inter- 
ference complained  of;  Smuggler-Union  Min.  Co.  v.  Kent,  47  Colo.  335, 
112  Pac.  228,  evidence  was  insufficient  to  show  loss  of  profits  resulting 
from  eviction  of  lessee  from  mine ;  Palmer  v.  Augenstein,  18  App.  D.  C. 
514,  in  action  against  marshal  for  unlawful  seizure  of  goods,  it  is  error 
to  permit  plaintiff  to  introduce  evidence  as  to  what  goods,  bought  to  be 
sold  at  auction,  would  have  brought  at  auction  at  time  of  seizure,  as 
measure  of  damages  is  market  value  at  time  of  seizure  less  market 
value  at  time  of  return;  Gurley  v.  MacLennan,  17  App.  D.  C.  184,  in 
action  against  stockbrokers  for  failure  to  purchase  stock  upon  margin 
in  accordance  with  order  of  plaintiff  accepted  by  them,  recovery  is  lim- 
ited to  damage  directly  and  naturally  resulting  from  failure  to  purchase 
and  deliver;  Washington  etc.  R.  R.  Co.  v.  American  Car  Co.,  5  App. 
D.  C.  542,  544,  545,  in  action  for  damages  for  failure  to  deliver  cars 
within  time  prescribed  by  contract,  evidence  of  estimated  probable  re- 
ceipts and  profits  from  passenger  fares  is  inadmissible  as  such  dam- 
ages are  too  speculative  and  uncertain;  Connersville  Wagon  Co.  v.  Mc- 
Farlan  Carriage  Co.,  166  Ind.  132,  137,  3  L.  R.  A.  (N.  S.)  709,  76  N.  E. 
297,  299,  in  action  for  breach  of  contract  to  furnish  wheels  for  manufac- 
ture of  vehicles,  plaintiff  cannot  recover  loss  of  profits  resulting  from  in- 
ability to  run  factory  at  full  capacity  because  of  failure  to  deliver  wheels 
promptly;  Acme  Cycle  Co.  v.  Clarke,  157  Ind.  276,  61  N.  E.  563,  hold- 
ing damages  for  losses  in  possible  sales  caused  by  failure  to  deliver 
bicycle  machinery  not  sustainable  as  counterclaim;  Creamery  Package 
Mfg.  Co.  v.  Benton  County  Creamery  Co.,  120  Iowa,  587,  95  N.  W.  189, 
holding  loss  from  delivery  of  milk  to  other  creameries  because  of  delay 
in  furnishing  machinery  not  recoverable;  John  Hetherington  &  Sons 
▼.  William  Firth  Co.,  210  Mass.  24,  95  N.  E.  965,  construing  contract 
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of  foreign  manufacturer  of  textile  machinery  giving  defendant  sole  right 
to  sell  machinery  in  United  States  and  Canada,  as  not  contemplating 
loss  of  profits  as  measure  of  damages  for  breach ;  Independent  Brewing 
Assn.  v.  Burt,  109  Minn.  325,  123  N.  W.  933,  construing  second  coun- 
terclaim and  holding  it  does  not  state  facts  sufficient  to  constitute  cause 
of  action  for  damages  for  loss  of  profits;  Sloan  v.  Paramore,  181  Mo. 
App.  625,  164  S.  W.  666,  in  action  by  mortgagor  for  breach  of  contract 
whereby  defendant,  in  consideration  of  mortgagor's  promise  not  to  re- 
deem, agreed  to  bid  in  property  at  trustee's  sale  for  amount  of  encum- 
brance and  divide  profits  on  resale,  measure  of  damages  was  equity  of 
redemption  and  not  prospective  profits ;  Wiggins  v.  Jackson,  31  Okl.  297, 
43  L.  R.  A.  (N.  S.)  153,  121  Pac.  664,  profits  purchaser  of  team  of 
horses  would  have  realized  from  cultivation  of  land  in  crop  of  cotton 
are  not  recoverable  as  breach  of  seller's  warranty  of  horses;  W.  P.  Calla- 
han &  Co.  v.  Chickasha  Cotton  Oil  Co.,.  17  Okl.  558,  87  Pac.  335,  in 
action  to  recover  damages  for  idleness  of  mill  caused  by  failure  of  manu- 
facturers to  supply  part  of  machinery,  rental  value  based  upon  estimates 
of  profits  mill  might  have  made  is  too  remote  to  be  recoverable  as  dam- 
ages ;  Hoskins  v.  Scott,  52  Or.  277,  96  Pac.  1114,  in  action  for  breach  of 
agreement  to  furnish  engine  for  running  threshing-machine,  evidence,  for 
purpose  of  showing  special  damage,  of  number  of  bushels  threshed  by  an- 
other machine  in  vicinity  and  profits  made,  was  inadmissible;  Bird  v. 
Western  Union  Tel.  Co.,  76  S.  C.  348,  56  S.  E.  974,  on  delay  in  delivery  of 
telegram  whereby  purchaser  was  unable  to  obtain  certain  goods,  probable 
profits  he  would  have  made  were  too  conjectural  to  be  ground  for  re- 
covery; Douglass  v.  Ohio  River  R.  R.,  51  W.  Va.  533,  41  S.  E.  916,  hold- 
ing improper  evidence  that  plaintiff  could  make  greater  future  profits 
from  grazing  than  from  graining  land;  Hammond  v.  Sandwich  Mfg. 
Co.,  146  Wis.  488,  131  N.  W.  1098,  in  action  for  breach  of  warranty 
of  engine,  evidence  was  insufficient  to  show  loss  of  profits  in  prospec- 
tive business  was  within  contemplation  of  parties  at  time  of  sale;  Kel- 
logg v.  Malick,  125  Wis.  251,  103  N.  W.  1120,  applying  rule  where  de- 
fendant leased  to  plaintiff  land  for  dairy  agreeing  to  provide  pasture 
for  one  hundred  cattle  and  plaintiff  had  not  built  up  business;  Safety 
Insulated  Wire  etc.  Co.  v.  Mayor  etc.  of  Baltimore,  66  Fed.  145,  13 
C.  C.  A.  375,  applying  principle;  Moffitt-West  Drug  Co.  v.  Byrd,  92 
Fed.  293,  34  C.  C.  A.  351,  applying  principle  in  suit  for  breach  of  con- 
tract to  sell  goods  in  absence  of  special  knowledge;  Cincinnati  Gas  Co. 
v.  Western  Siemens  Co.,  152  U.  S.  205,  38  L.  Ed.  413,  14  Sup.  Ct.  525, 
allowing  future  profits  of  sales  made  with  plaintiff's  knowledge  as  dam- 
ages for  breach  of  exclusive  right  to  sell  article ;  Peace  River  Phosphate 
Co.  v.  Grafflin,  58  Fed.  552,  disallowing  future  profits  as  damages  for 
breach  of  contract  to  deliver  phosphate;  Coosaw  Min.  Co.  v.  Carolina 
Min.  Co.,  75  Fed.  865,  denying  prospective  profits  where  price  of 
phosphate  varied,  making  conditions  changeable;  Primrose  v.  Western 
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fiiion   Tel  Co.,  154  U.  S.  29,  38  L.  Ed.  894,  14  Sup.  Ct.  1106,  Cahn 

*■   Western  Union  TeL  Co.,  48  Fed.  814,  1  C.  C.  A.  107,  and  Western 

Cttion.    Tel.  Co.  v.  Coggin,  68  Fed.  140,  15  C.  C.  A.  231,  upon  lia- 

^ai-ty     of  telegraph  company  for  nondelivery  of  message;  Southern  Ry. 

k°-    v.   Myers,  87  Fed.  153,  denying  profits  of  performance  to  theatrical 

jf**0!*    injured  on  train,  though  agent  knew  of  intention  to  play;  Central 

rri»st    Co.  v.  Clark,  92  Fed.  296,  34  C.  C.  A.  354,  denying  damages  for 

¥^Ss     of  profits  for  failure  to  deliver  machinery  on  time;  O'Connell  v. 

56  Ark.  610,  20  S.  W.  531,  permitting  recovery  of  preparatory 

e  where  profits  indefinite;  Lewis  v.  Hartford  Dredging  Co.,  68 

-    236,  35  Atl.  1129,  holding  difference  in  market  value  between  un- 

** la-**fc«d  acre  of  oyster-bed  and  acre  planted  as  per  contract  not  measure 

^5   ^^nages ;  Paola  Gas  Co.  v.  Paola  Glass  Co.,  56  Kan.  626,  54  Am.  St. 

,t*'eJ*.     60S,  44  Pac.  624,  denying  future  profits  as  damages  for  breach 

*    ^omtract  to  supply  fuel;  Blymer  Ice  Mach.  Co.  v.  McDonald,  48  La. 

**?"**-     4^0,  19  South.  464,  denying  as  damages  future  profits  of  ice  ma- 

j     lr*^     defectively  constructed;  Hutchinson  Mfg.  Co.  v.  Pinch,  91  Mich. 

^/9>    30  Am.  St  Rep.  465,  51  N.  W.  931,  Benjamin  v.  Puget  Sound  Com- 

X>^^oi**l  Co.,  12  Wash.  482,  41  Pac.  168,  and  Illinois  Cent.  R.  R.  Co.  ▼. 

**     *«ison,  76  Fed.  522,  22  C.  C.  A.  306,  all  arguendo. 

inguished  in  Hichhorn,  Mack  &  Co.  v.  Bradley,  117  Iowa,  139,  90 
595,  holding  on  measure  of  damages  for  alleged  termination  of 
for  introduction  of  cigars,  evidence  of  sales  up  to  trial  admissible. 


*r^**** 


oflte  which  would  have  been  realized  may  he  included,  where  not 
or  uncertain. 

^X^roved  in  Roller  v.  George  H.  Leonard  &  Co.,  229  Fed.  618,  in  con- 
^Vig  contract  with  respect  to  damages  recoverable  for  breach,  sur- 
^^SQ^iding  circumstances  and  conditions  when  it  was  made  must  be  con- 
sidered, to  ascertain  what  damages  for  breach  might  reasonably  have 
been  in  contemplation  of  parties;  Johnson  v.  Harper  Transp.  Co.,  228 
Fed.  743,  where  defendant  agreed  that  plaintiff,  insurance  broker,  should 
have  placing  of  insurance  on  fleet  of  steamers  for  two  years  at  rates 
to  be  approved  by  defendant,  and  plaintiff  met  rates  for  first  year,  com- 
missions plaintiff  would  have  earned  second  year  could  be  recovered  as 
damages  for  defendant's  breach;  Hattiesburg  Lumber  Co.  v.  Herrick, 
212  Fed.  847,  129  C.  C.  A.  288,  fact  that  party  has  ceased  performance 
of  contract  because  of  other  party's  breach  justifying  discontinuance 
of  performance,  does  not  deprive  him  of  right  to  recover  as  actual  dam- 
ages profits  he  would  have  made  by  full  performance;  In  re  Saxton 
Furnace  Co.,  142  Fed.  295,  claim  for  profits  on  breach  of  contract  to 
sell  machinery  is  provable  against  bankrupt  estate;  Lillard  v.  Kentucky 
Distilleries  etc.  Co.,  134  Fed.  178,  67  C.  C.  A.  74,  applying  rule  in  action 
for  breach  of  contract  to  furnish  distillery  slop  at  feeding  lot  to  fatten 
cattle;  Lazier  Gas  Engine  Co.  v.  Du  Bois,  130  Fed.  839,  65  C.  C.  A.  172, 
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where  in  action  for  breach  of  contract  to  make  and  sell  machines  plain- 
tiff showed  amount  of  monthly  profit  during  time  contract  performed, 
he  was  entitled  to  recover  profits  at  same  rate  daring  balance  of  term; 
Allen  v.  Field,  130  Fed.  658,  65  C.  C.  A.  19,  on  breach  of  contract  to 
buy  entire  product  of  distillery  for  term  of  years  and  containing  clause 
whereby  delivery  was  to  be  made  at  plaintiff's  warehouse  and  defend- 
ant to  pay  storage,  profits  of  storage  recoverable  where  whisky  cus- 
tomarily left  in  storage  for  several  years;  Farmers'  Loan  &  Trust  Co. 
v.  Eaton,  114  Fed.  17,  51  C.  C.  A.  640,  holding  loss  of  profits  by  termi- 
nation by  order  of  court  of  railroad  lease  executed  by  receiver  recover- 
able damages ;  Port  Blakely  Mill  Co.  v.  Sharkey,  102  Fed.  261,  42  C.  C.  A. 
329,  holding  possible  earnings  of  horses  transported  to  Alaska  consid- 
ered as  damages  for  delay  in  shipment;  Chicago  etc.  Ry.  Co.  v.  King, 
104  Ark.  219,  148  S.  W.  1037,  carrier  is  liable  for  special  damages  for 
failure  of  agent  to  make  prompt  delivery  of  freight  to  consignee,  where 
agent  was  notified  of  necessity  of  prompt  delivery ;  Spencer  Medicine  Co. 
v.  Hall,  78  Ark.  344,  93  S.  W.  988,  where  defendant  employed  plaintiff 
to  sell  goods  on  commission  to  terminate  when  amount  of  ten  thousand 
dollars  reached,  prospective  profits  lost  by  plaintiff  by  breach  are  recover- 
able; McConnell  v.  Corona  City  Water  Co.,  149  Cal.  66,  8  L.  R.  A.  (N.  S.) 
1171,  85  Pac.  931,  in  action  for  breach  of  contract  for  construction  of 
tunnel,  where  evidence  showed  plaintiff  was  receiving  profit  of  certain 
amount  per  foot,  and  number  of  feet  remaining  to  be  dug,  prospective 
profits  were  proper  element  of  damages;  Eckington  etc.  Ry.  Co.  v.  Mc- 
Devitt,  18  App.  D.  C.  508,  where  owner  of  land  grants  right  of  way  to 
railroad  and  gives  note  for  five  hundred  dollars  in  consideration  of  con- 
struction and  operation  of  railroad,  upon  abandonment  of  railroad, 
measure  of  damages  for  breach  of  contract  is  difference  between  value 
of  land  with  railroad  in  operation  and  value  with  railroad  abandoned; 
Gagnon  v.  Sperry  &  Hutchinson  Co.,  206  Mass.  555,  92  N.  E.  763,  in 
action  for  breach  of  contract  to  furnish  trading  stamps  to  merchant, 
loss  of  prospective  profits  could  be  recovered;  Hanson  &  Parker  v.  Wit- 
tenberg, 205  Mass.  329,  91  N.  E.  385,  measure  of  damages  for  breach 
of  contract  to  deliver  coal  of  certain  quality,  to  be  transported  at  plain- 
tiff's expense,  is  not  only  difference  between  purchase  price  and  market 
price,  but  expenses  incurred  in  transportation,  where  inferior  quality 
was  not  discovered  until  arrival  of  coal;  Morrow  v.  Missouri  Pac.  Ry. 
Co.,  140  Mo.  App.  213,  123  S.  W.  1039,  loss  of  expected  profits  of  mill 
due  to  interruption  of  business  is  recoverable,  where  business  is  estab- 
lished, and  amount  of  profits  is  made  reasonably  certain  by  proof; 
Roper  v.  Milbuorn,  93  Neb.  815,  Ann,  Cas.  1914B,  1225,  142  N.  W.  794, 
in  action  for  breach  of  contract  for  sale  of  real  estate,  vendor  may 
recover  from  vendee  damages  fairly  within  contemplation  of  parties  at 
time  of  making  contract;  Cloe  v.  Rogers,  31  Okl.  265,  38  L.  R.  A.  (N.  S.) 
366,  121  Pac.  205,  where  defendant  revokes  agency  after  plaintiff  has 
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expended  time  and  money  in  carrying  out  contract  of  agency  for  sale 
of  lots  in  town-site  addition,  plaintiff  may  recover  as  damages  profits 
he  can  show  he  would  have  made  under  contract ;  Choctaw  etc.  R.  R.  Co. 
v.  Jacobs,  15  Okl.  498,  82  Pac.  504,  applying  rule  in  action  against  rail- 
road for  delay  in  delivering  freight;  Tootle  v.  Kent,  12  Okl.  691,  73 
Pac.  315,  applying  rule  in  action  by  merchant  for  wrongful  and  fraudu- 
lent mortgage  resulting  in  attachment  of  store;  Emerson  v.  Pacific  Coast 
etc.  Packing  Co.,  96  Minn.  4,  104  N.  W.  574,  applying  rule  on  breach 
of  contract  whereby  defendant  employed  plaintiff  for  term  to  sell  eighty- 
five  per  cent  of  its  fish  pack  on  commission;  Standard  Supply  Co.  v. 
Carter  &  Harris,  81  S.  C.  183, 187, 19  L.  R.  A.  (N.  8.)  155,  62  S.  E.  151, 
152,  person  buying  machinery  for  cotton  ginnery  and  explaining  to  seller 
necessity  for  prompt  delivery,  may  recover  as  damages  for  delay  in 
delivery,  value  of  use  of  plant  remaining  idle  for  forty  days  during 
best  part  of  season;  Hays  v.  Western  Union  Tel.  Co.,  70  S.  C.  18,  lt)6 
Am.  St  Rep.  731,  16  L.  R.  A.  31,  48  S.  E.  608,  where  because  of  error 
in  transmission  of  message  mule  buyer  pays  more  than  intended  price, 
damages  are  difference  between  price  stated  in  message  and  price  paid; 
Hagan  v.  Nashville  Trust  Co.,  124  Tenn.  100,  136  S.  W.  995,  on  breach 
of  contract  allowing  real  estate  broker  commission  on  all  sales  of  land 
within  five  years,  whether  made  by  him  or  not,  broker  was  entitled  to 
commission  on  all  sales  within  period  though  made  by  combined  efforts 
of  all  brokers  in  city;  Chisholm  etc.  Mfg.  Co.  v.  U.  S.  Canopy  Co.,  Ill 
Tenn.  210,  77  S.  W.  1063,  allowing  profits  as  damages  for  breach  of 
contract  to  make  and  deliver  patented  brackets;  Livermore  Foundry  & 
Machine  Co.  v.  Union  Compress  &  Storage  Co.,  105  Tenn.  206,  58  S.  W. 
274,  sustaining  charge  in  action  for  furnishing  defective  machinery  that 
plaintiff  could  recover  rental  value  if  parties  contemplated  loss  of  use 
would  ensue  from  default;  Altschuler  v.  Atchison  etc.  Ry.  Co.,  155  Wis. 
150,  151,  49  L.  R.  A.  (N.  S.)  491,  144  N.  W.  295,  296,  plaintiff  could 
recover  damages  for  being  prevented  from  giving  afternoon  concert  by 
railroad's  delay  in  forwarding  car  containing  instruments  of  his  orches- 
tra; Anvil  Min.  Co.  v.  Humble,  153  U.  S.  549,  3?  L.  Ed.  817,  14  Sup.  Ct. 
879,  following  rule  in  mining  contract;  The  Caledonia,  157  U.  S.  139, 
39  L.  Ed.  649,  15  Sup.  Ct.  543,  allowing  damages  for  injuries  to  cattle 
due  to  delay  in  voyage;  Florida  Cent.  etc.  R.  R.  Co.  v.  Bucki,  68  Fed. 
868, 16  C.  C.  A.  42,  holding  damages  for  inability  to  use  lumber  in  uncut 
forest  too  remote  for  violation  of  freight-rate  contract;  Hitchcock  v. 
Anthony,  83  Fed.  783,  28  C.  C.  A.  80,  allowing  loss  of  profits  for  breach 
of  contract  not  to  use  certain  property  in  competition ;  Lynch  v.  Wright, 
94  Fed.  704,  holding  profits  of  resale  of  realty  only  recoverable  where 
vendor  had  knowledge  of  agreement  to  resell;  Collins  v.  Lavelle,  19 
R.  I.  46,  47,  31  Atl.  434,  435,  admitting  evidence  of  weekly  profits  in 
action  for  breach  of  contract  of  sale;  Ramsey  v.  Holmes  Electric  Pro- 
XV— 32 
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tective  Co.,  85  Wis.  184,  55  N.  W.  394,  admitting  evidence  of  cost  of 
construction  to  show  prospective  profits;  Shadbolt  etc.  Iron  Co.  v.  Top- 
lift,  85  Wis.  525,  55  N.  W.  858,  including  damages  for  loss  of  profits 
on  sales  which  could  have  been  made  but  for  breach  of  contract;  dis- 
senting opinion  in  The  Ceres,  72  Fed.  943,  19  C.  C.  A.  243,  majority 
allowing  damages  for  deterioration  of  fruit  by  failure  of  steamer  to 
make  contract  time;  Tinsley  v.  Jemison,  74  Fed.  182,  20  C.  C.  A.  371, 
and  The  Georg  Dumois,  88  Fed.  546,  arguendo. 

Distinguished  in  Fidelity  &  Deposit  Co.  v.  L.  Buchi  &  Son  Lumber 
Co.,  189  U.  S.  142,  47  L.  Ed.  751,  23  Sup.  Ct.  585,  holding  injury  to 
vendee's  credit  by  vendor's  actions  for  breach  of  contract  and  loss  of 
profits  from  vendee's  failure  to  deliver  thereafter  not  recoverable  dam- 
ages. 

Right  to  recover  profits  as  damage  for  breach  of  contract  where 
profits  are  very  object  of  contract.    Note,  Ann.  Gas.  1914D,  36. 

Lost  profits  of  sale  or  purchase  as  damages.    Note,  52  L.  R.  A.  231. 

Lost  profits  of  contract  as  damages.    Note,  53  L.  R.  A.  42. 

Profits  lost  through  breach  of  contract  of  sale  or  warranty  of  ma- 
chinery as  element  of  damages.    Note,  2  B.  R.  0.  81. 

139  U.  a  210-215,  36  L.  Ed.  144,  11  Sup.  Ct.  521,  BAYNE  V.  WIOCUNS. 

Letters  and  subsequent  deed  describing  land  may  take  transaction  out 
of  statute  of  frauds. 

Approved  in  Bibb  v.  Allen,  149  U.  S.  496,  37  L.  Ed.  825,  13  Sup.  Ct. 
955,  holding  slip  contracts,  in  accordance  with  rules  of  cotton  exchange, 
sufficient  memorandum;  Seifert  v.  Lanz,  29  N.  D.  154,  150  N.  W.  571, 
where  pre-existing  contract  of  sale  affecting  homestead  is  signed  by 
husband,  wife  at  same  time  joining  in  deed  to  premises  deposited  in 
escrow,  adopts  contract,  and  husband  is  estopped  to  object  to  wife's 
failure  to  sign  contract. 

Several  writings  as  memorandum  within  statute  of  frauds.    Note, 
2  Ann.  Oas.  293. 

Sufficiency  of  memorandum  of  contract  for  sale  of  goods  within 
statute  of  frauds.    Note,  23  E.  R.  0.  242. 


139  U.  8.  216-221,  35  L.  Ed.  151,  11  Sup.  Ct.  523,  NORTHWESTERN  FUEL 
CO.  v.  BROCK. 

Court  may  correct  its  previous  errors  at  any  time  If  cause  and  parties 
are  properly  before  it. 

Approved  in  dissenting  opinion  in  Hendryx  v.  Perkins,  114  Fed.  829, 
52  C.  C.  A.  435,  majority  holding  bill  to  vacate  decree  for  fraud  show- 
ing mistake  only  cannot  be  maintained  after  nine  years'  delay;  Weth- 
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erby  v.  Stinson,  62  Fed.  177, 10  C.  C.  A.  243,  dismissing  equity  suit  for 
want  of  jurisdiction. 

On  remand  of  cause  court  may  correct  its  orders  made  In  first  instance 
without  jurisdiction. 

Approved  in  Baltimore  Bldg.  etc.  Assn.  v.  Alderson,  99  Fed.  492,  39 
G.  C.  A.  609,  holding  Circuit  Court  on  mandate  from  Court  of  Appeals, 
directing  vacation  of  order  ratifying  receiver's  sale,  may  direct  repay- 
ment of  money  to  receiver's  sureties;  Jenkins  v.  State,  60  Neb.  207,  82 
N.  W.  623,  holding  on  vacation  of  judgment  by  appeal  in  replevin  failure 
to  return  property  is  contempt  summarily  punishable  by  District  Court; 
McFadden  v.  Swinerton,  36  Or.  355,  62  Pac.  12,  holding  payment  of  fund 
to  complainants  during  pendency  of  appeal  on  order  for  retention  made, 
did  not  subject  clerk  to  personal  liability ;  Miller  v.  Clark,  52  Fed.  902, 
holding  Circuit  Court  reversing  its  decree  has  no  power  to  order  restitu- 
tion of  appeal  costs;  Lamb  v.  Ewing,  54  Fed.  273,  4  C.  C.  A.  320,  hold- 
ing jurisdiction  of  Federal  courts  to  order  restitution  in  ancillary  pro- 
ceedings supported  by  that  of  original  action. 

Proceedings  for  restitution  are  In  control  of  court  reversed;  all  parties 
should  be  heard. 

Approved  in  Hinchman  v.  Ripinsky,  202  Fed.  627,  121  C.  C.  A.  35, 
awarding  of  costs  to  appellant  on  reversal  is  part  of  judgment,  and 
where  decree  for  costs  against  appellant  was  collected  pending  appeal, 
trial  court,  on  receipt  of  mandate,  should  award  restitution  of  costs; 
Brown  v.  Detroit  Trust  Co.,  193  Fed.  626,  113  C.  C.  A.  490,  where  de- 
fendant paid  fine,  assessed  for  contempt  in  bankruptcy  proceedings,  pay- 
ment could  not  be  regarded  as  voluntary  so  as  to  preclude  defendant's 
right  to  review  legality  of  conviction  for  contempt;  The  Eliza  Lines, 
132  Fed.  244,  65  C.  C.  A.  538,  agent  for  party  obtaining  erroneous  judg- 
ment who  directs  sale  of  cargo  but  who  was  not  party  to  record  is  not 
liable  for  damages  on  account  of  sale ;  O  'Reilly  v.  Henson,  97  Mo.  App. 
494,  71  S.  W.  110,  holding  appellate  court  on  reversing  void  judgment 
under  which  writ  of  possession  issued  will  order  restitution  of  prop- 
erty; Horton  v.  State,  63  Neb.  42,  88  N.  W.  149,  ordering  restitution  of 
money  obtained  under  judgment  afterward  reversed;  Texas  Land  etc. 
Co.  v/  Sanders,  101  Tex.  618,  111  S.  W.  649,  where  County  Court  erro- 
neously and  without  jurisdiction  issues  injunction  requiring  defendants 
to  deliver  to  plaintiff  one-fifth  of  rice  crop,  it  has  jurisdiction  on  final 
hearing  to  grant  restitution;  Beardsley  Co.  v.  V.  E.  Ashdown  &  Co.,  73 
W.  Va.  133,  80  S.  E.  130,  where  suit  by  corporation  for  appointment  of 
receiver  to  take  charge  of  assets  is  dismissed  for  want  of  jurisdiction, 
court  has  jurisdiction  to  restore  property  or  funds  to  owner  or  to  person 
having  legal  right  thereto ;  Lamb  v.  Ewing,  54  Fed.  274,  4  C.  C.  A.  320, 
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allowing  purchaser  of  land  tinder  void  execution  sale  to  sue  on  bond 
for  repayment  of  money  into  court;  Robinson  v.  Alabama  etc.  Mfg.  Co., 
67  Fed.  192,  allowing  restitution  where  property  sold  under  erroneous 
foreclosure  against  assignee  of  purchaser. 

Reversal  of  judgments.     Note,  96  Am.  St.  Rep.  141. 

Miscellaneous.  Cited  in  The  Elira  Lines,  114  Fed.  313,  52  C.  C.  A. 
195,  holding  where  cargo  sold  by  order  of  court,  proceeds  of  sale  proper 
measure  of  value  for  adjustment  of  interests,  though  leas  than  value. 

139  U.  8.  222-223,  36  L.  Ed.  147,  11  Sup.  Ot.  523,  BBITIBH  QUEEN  MINTKO 

CO.  v.  BAKER  ETC.  MTNOTO  CO. 

Circuit  Oonrt'i  findings  In  trial,  trader  auction*  649,  700,  Reriaed  Stat- 
•tea,  must  be  either  general  or  special. 

Approved  in  Streeter  v.  Sanitary  Dist.  of  Chicago,  133  Fed.  127,  66 
C.  C.  A.  190,  and  Anglo- American  Land  etc.  Co.  v.  Lombard,  132  Fed. 
734,  68  C.  C.  A.  89,  both  reaffirming  rule;  United  States  v.  Cleage,  161 
Fed.  87,  88  C.  C.  A.  249,  where  trial  is  to  court  and  judgment  is  rendered 
on  general  finding,  special  finding  found  only  in  bill  of  exceptions  does 
not  supersede  general  finding;  Corliss  v.  Pulaski  Co.,  116  Fed.  290,  53 
C.  C.  A.  567,  holding  under  Rev.  Stats.,  §  649,  Circuit  Court  making 
general  finding  has  no  power  to  sign  special  findings  and  embody  same 
in  bill  of  exceptions;  Austin  v.  Hamilton  County,  76  Fed.  210,  22  C.  C.  A. 
128,  and  Daube  v.  Philadelphia  etc.  Iron  Co.,  77  Fed.  715,  23  C.  C.  A. 
420,  following  rule ;  Wesson  v.  Saline  County,  73  Fed.  918, 20  C.  C.  A.  227, 
allowing  writ  of  error  to  review  sufficiency  of  special  findings  to  E°P~ 
port  judgment;  State  Nat.  Bank  v.  Smith,  94  Fed.  609,  36  C.  C.  A.  412, 
holding  court  not  required  to  make  special  findings;  Wright  v.  Bragg, 
96  Fed.  731,  37  C.  C.  A.  574,  holding  one  special  finding  stating  conclu- 
sion of  law  not  regarded  as  general  finding. 

"Following  finding  of  fact  and  Judgment  thereon,''  followed  by  opinion. 
Is  not  special  finding. 

Approved  in  De  La  Rama  v.  De  La  Rama,  201  U.S.  310,  60  L.  Ed.  768, 
26  Sup.  Ct.  485,  following  rule;  Stone  v.  United  States,  164  U.  S.  383, 
41  L.  Ed.  478,  17  Sup.  Ct.  71,  declining  to  refer  to  opinion  of  Court  of 
Claims  with  reference  to  sufficiency  of  findings;  United  States  v.  Sioux 
City  Stock  Yards  Co.,  167  Fed.  127,  92  C.  C.  A.  578,  opinion  of  trial 
judge  setting  forth  reasons  for  his  decision  in  action  at  law  tried  by 
court  without  jar;  cannot  be  regarded  as  special  finding;  Pacific  Sheet 
Metal  Works  v.  Califomian  Canneries  Co.,  164  Fed.  984,  91  C.  C.  A.  108, 
under  Federal  practice  opinion  of  trial  court  cannot  be  referred  to  for 
purpose  of  ascertaining  facts  upon  which  judgment  was  based,  nor  to 
control  formal  findings. 
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Where  there  are  no  exceptions  and  findings  are  general,  Supreme  Court 
cannot  review. 

Approved  in  United  States  v.  United  States  Fidelity  etc.  Co.,  236  U.  S. 
527,  59  L.  Eds 703,  35  Sup.  Ct.  298,  holding  appellate  court  does  not  review 
finding  of  facts  but  merely  determines  whether  they  support  judgment, 
and  reversing  judgment  releasing  surety  of  contractor  where  building  was 
destroyed  by  fire  during  construction  and  not  rebuilt  by  contractor  who 
had  received  several  payments ;  Chapman  v.  Bowen,  207  U.  S.  91,  57  L.  Ed. 
117,  28  Sup.  Ct.  32,  dismissing  appeal,  where  decision  below  rests  on 
principles  broad  enough  to  sustain  it  without  reference  to  provisions  of 
Bankruptcy  Act ;  W.  L.  Perkins  &  Co.  v.  Von  Baumbach,  185  Fed.  267, 
107  C.  C.  A.  371,  where  action  is  tried  by  court  without  jury,  special 
finding  must  be  of  ultimate  facts,  and  mere  setting  out  of  testimony  with 
statement  that  court  finds  it  true  is  not  finding  of  fact  that  will  support 
judgment;  Hosier  v.  Ireland,  219  Fed.  491,  135  C.  C.  A.  201,  where  there 
were  no  objections  to  evidence  or  request  for  findings  of  fact,  finding  by 
court  sitting  as  jury  in  favor  of  plaintiffs  and  assessing  damages,  could 
not  be  reviewed  on  writ  of  error;  Fellman  v.  Royal  Ins.  Co.,  185  Fed. 
690,  107  C.  C.  A.  637,  in  action  on  award  pursuant  to  fire  policy,  agreed 
statement  of  facts  stated  ultimate  facts  sufficient  under  issues ;  Streeter 
v.  Sanitary  Dist.  of  Chicago,  133  Fed.  126,  66  C.  C.  A.  190,  and  National 
Surety  Co.  v.  Cincinnati  etc.  R.  Co.,  145  Fed.  35,  76  C.  C.  A.  19,  both  fol- 
lowing rule;  Interstate  Commerce  Commission  v.  Southern  Pac.  Co.,  123 
Fed.  602,  holding  finding  by  commerce  commission  that  railroad  rule  re- 
serving right  to  route  certain  shipments  supports  order  to  discontinue 
same;  Eli  Mining  etc.  Co.  v.  Carleton,  108  Fed.  25,  47  C.  C.  A.  166,  hold- 
ing where  court  did  not  err  in  admitting  or  rejecting  evidence,  its  findings 
of  fact  in  trial  by  court  are  conclusive  on  appeal ;  Terre  Haute  etc.  R.  R. 
Co.  v.  State,  159  Ind.  483,  65  N.  E.  416,  holding  under  Burns'  Rev. 
Stats.  1901,  §  249,  merging  law  and  equity  court's  action  in  approving 
master's  findings,  no  basis  for  appealable  error;  Rhodes  v.  United 
States  Nat.  Bank,  66  Fed.  515,  34  L.  R.  JL  744,  13  C.  C.  A.  612, 
following  rule;  Moller  v.  United  States,  57  Fed.  495,  6  C.  C.  A.  459, 
holding  bill  of  exceptions,  which  is  merely  recapitulation  of  conflicting 
evidence,  insufficient;  O'Hara  v.  Mobile  etc.  R.  R.  Co.,  76  Fed.  720,  22 
C.  C.  A.  512,  holding  in  general  findings  no  redress  except  for  errors 
of  evidence ;  Evans  v.  Kister,  92  Fed.  832,  35  C.  C.  A.  28,  allowing  writ 
of  error  to  review  sufficiency  of  special  findings  to  support  judgment; 
Sayward  v.  Dexter  etc.  Co.,  72  Fed.  769, 19  C.  C.  A.  176,  arguendo. 

199  U.  8.  223-239,  36  L.  Ed.  154,  11  Snp.  Ct.  664,  ST,  LOUIS  ETC.  BY.  GO. 
v.  COMMERCIAL  ETC.  INS.  CO. 

Foreign  company  Is  governed  by  special  act  relative  to  Insurance 
companies,  not  act  relating  to  foreign  corporations  generally. 
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Approved  in  State  v.  Rotwitt,  17  Mont.  51,  41  Pac.  1007,  applying 
principle  under  Montana  Civil  Code,  §§  660,  1030;  Rockford  Insurance 
Co.  v.  Rogers,  9  Colo.  App.  127,  47  Pac.  850,  arguendo. 

Effect  on  insurance  of  foreign  insurer 's  failure  to  comply  with  statu- 
tory requirements.    Note,  20  L.  R.  A.  407. 

Restrictions  on  business  of  foreign  insurance  companies.    Note,  24 
L.  R.  A.  301. 

Insurer  against  fire  Is,  upon  paying  loss,  subrogated  to  insured's  right 
against  one  responsible  for  loss. 

Approved  in  Gaugler  v.  Chicago  M.  &  P.  S.  Ry.  Co.,  197  Fed.  82,  84, 
where  fire  insurers,  paying  less  than  amount  of  total  loss  caused  by  rail- 
road's negligence,  are  subrogated  to  insured's  rights,  they  become  equi- 
table assignees;  Travelers'  Ins.  Co.  v.  Great  Lakes  Engineering  Works 
Co.,  184  Fed.  430,  432,  36  L.  R.  A.  (N.  S.)  60, 107  C.  C.  A.  20, 1  N.  C.  C.  A. 
751,  753,  under  Ohio  statutes  requiring  actions  to  be  prosecuted  in  name 
of  real  party  in  interest,  insurer  subrogated  by  payment  of  loss  to  rights 
of  action  against  employer  for  wrongful  death  and  injuries  of  employees, 
may  maintain  action  in  its  own  name;  The  Indrapura,  171  Fed.  931, 
insurer  of  cargo  lost,  who  has  taken  assignment  of  claim  of  assured 
against  vessel  must  recover  in  right  of  assignor,  not  by  contractual  rela- 
tion from  insurance  contracts ;  National  Surety  Co.  v.  State  Savings 
Bank,  156  Fed.  28, 13  Ann.  Gas.  421,  14  L.  R.  A.  (N.  S.)  155,  84  C.  C.  A. 
187,  bank  was  liable  to  county  for  amount  received  from  treasurer  and 
paid  out  on  spurious  refund  orders  of  auditor  on  treasurer  and  surety 
of  auditor  having  paid  debt  to  county  was  entitled  to  subrogation  to 
enforce  recovery  against  bank;  Brown  v.  Merchants'  Marine  Ins.  Co., 
152  Fed.  413,  81  C.  C.  A.  553,  insurers  having  paid  for  total  loss  were 
entitled  to  share  in  distribution  of  fund  recovered  in  proceeding  to  fix 
liability  for  collision  in  which  insured  vessel  was  lost ;  Mason  v.  Marine 
Ins.  Co.,  110  Fed.  457,  54  L.  R.  A.  700,  49  C.  C.  A.  106,  holding  on  aban- 
donment of  vessel  lost  in  collision,  insurers  vested  with  ownership  of 
vessel  and  right  to  any  subsequent  recovery  from  wrongdoer;  The  St. 
Johns,  101  Fed.  472,  474,  475,  holding  subrogation  rights  of  insurer  pay- 
ing policy  for  collision  to  fund  recovered  from  wrongdoer  subordinate 
to  collision  claims  against  injured  vessel;  British  America  Assur.  Co. 
v.  Colorado  etc.  Ry.  Co.,  52  Colo.  594,  41  L.  R.  A.  (N.  S.)  1202,  125  Pac. 
510,  where  insurer  paid  amount  of  policy  and  railroad  paid  balance  of 
loss  of  property  destroyed  by  fire  set  by  railroad,  liability  of  railroad 
to  owner  was  settled;  Pittsburgh  etc.  R.  Co.  v.  Home  Ins.  Co.,  183  Ind. 
367, 108  N.  E.  529,  insurer  subrogated  to  rights  of  owner  for  loss  by  fire 
set  by  railroad  train  could  maintain  action  against  railroad  in  its  own 
name,  and  if  property  destroyed  was  of  greater  value  than  amount  of 
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insurance,  owner  should  be  joined;  Kansas  City  etc.  R.  R.  Co.  v.  Blaker, 
68  Kan.  248,  64  L.  R.  A.  81,  75  Pac.  72,  where  insurer  pays  to  insured 
loss  occasioned  by  wrong  of  third  party,  and  value  of  property  destroyed 
exceeds  amount  paid  by  insurer,  insured  may  sue  wrongdoer  in  own  name 
and  recover  full  loss;  Chicago  etc.  R.  Co.  v.  German  Ins.  Co.,  2  Kan. 
App.  398,  42  Pac.  595,  insurance  company  subrogated  to  right  of  action 
against  railroad  by  payment  of  loss  may  maintain  action  in  its  own 
name  under  code  provision  that  action  must  be  maintained  in  name  of 
real  party  in  interest;  J.  Sidney  Smith  &  Son  v.  Phoenix  Ins.  Co., 
181  Mo.  App.  460,  168  S.  W.  833,  where  insured  obtained  judgment 
against  railroad  for  full  value  of  loss  by  fire,  making  it  impossible    to  per- 
form agreement  to  assign  rights  of  recovery  to  insurer,  latter  was  released 
from  liability  for  loss ;  Kansas  City  etc.  Ry.  Co.  v.  Shutt,  24  Okl.  103, 188 
Am.  St  Rep.  870,  20  Ann.  Oas.  255, 104  Pac.  54,  where  value  of  property 
destroyed  by  negligent  act  of  railroad  exceeds  amount  paid  by  insurer, 
assured  may  bring  action  against  wrongdoer  for  full  amount;  Firemen's 
Fund  Ins.  Co.  v.  Oregon  etc.  R.  Co.,  45  Or.  62,  67  L  R.  A  161,  76  Pac. 
1077,  where  insurer  pays  loss  under  policy  in  less  amount  than  insurer's 
loss  and  takes  subrogation  assignment  for  sum  paid,  insurer  and  insured 
may  jointly  sue  wrongdoer  causing  loss;  St.  Louis  etc.  Ry.  Co.  v.  Fire 
Assn.,  55  Ark.  175,  18  S.  W.  46,  following  rule ;  Hartford  Fire  Ins.  Co. 
v.  Wabash  Ry.  Co.,  74  Mo.  App.  116,  permitting  insurer  paying  loss  to 
sue  in  own  name,  where  railroad  paid  part  of  loss  and  secured  release 
from  owner. 

Right,  of  insurance  company  to  enforce  subrogation  by  suit  in  its 
own  name.    Note,  1  Ann.  Oas.  885. 

Insurer  cannot,  by  subrogation,  take  any  greater  right  than  insured 
has. 

Approved  in  Wage*  v.  Providence  Ins.  Co.,  150  U.  S.  108,  87  L.  Ed. 
1017,  14  Sup.  Ct.  58,  applying  principle  where  bill  of  lading  gives  car- 
rier benefit  of  insurance;  Southern  Ry.  Co.  v.  Blunt,  165  Fed.  261,  in- 
surer, having  paid  total  amount  of  loss,  is  subrogated  to  aasured's  rights 
of  action  against  third  persons  responsible  for  loss,  and  assured  cannot 
maintain  action  in  his  own  right  to  enforce  such  liability;  H.  C.  Judd  & 
Root  v.  New  York  etc.  S.  S.  Co.,  130  Fed.  992,  declarations  of  insurer 
which  has  paid  loss  are  inadmissible  against  its  rights  under  subroga- 
tion; Judd  v.  New  York  etc.  S.  S.  Co.,. 128  Fed.  9,  62  C.  C.  A.  515,  hold- 
ing inadmissible  admissions  of  insurance  company  to  relieve  carrier  from 
liability  where  insurer  had  not  paid  loss,  as  he  had  only  contingent  right 
of  subrogation;  Judd  v.  New  York  etc.  S.  S.  Co.,  117  Fed.  213,  54 
C.  C.  A.  238,  holding  inadmissible  evidence  in  suit  against  carrier  for 
burning  of  goods,  that  plaintiff  had  received  payment  from  insurer; 


■ 


139  U.  S.  223-239      NOTES  ON  D.  8.  REPORTS.  504 

Mansfield  etc.  Ins.  Co.  v.  Cleveland  etc.  R.  R.  Co.,  74  Ohio  St.  36,  77 
N.  E.  271,  where  lessee  of  land  along  right  of  way  stipulated  to  exon- 
erate railroad  from  liability  for  fire  caused  by  operation  of  railroad, 
neither  lessee  nor  its  insurers  can  recover  of  railroad  for  loss  by  fire  com- 
municated to  building  on  leased  premises;  Cnshman  &  Rankin  Co.  v. 
Boston  etc.  R.  R.  Co.,  82  Vt.  396, 18  Ana.  Oaa.  708,  73  AH.  107S,  where 
railroad  knew  at  time  of  plaintiff's  execution  of  release  for  loss  of  build- 
ing by  fire  set  by  railroad's  locomotive,  that  plaintiff  had  received  in- 
surance thereon  authorizing  insurer  to  sue  in  plaintiff's  name,  release 
did  not  bar  action. 

Carrier  la  not  responsible  for  loss,  by  fire,  of  cotton  for  which  It  ou 
as  yet  given  no  bill  of  lading. 

Approved  in  Bacon  v.  Pullman  Co.,  159  Fed.  6,  14  Ann.  Caa.  516,  16 
L.  R.  A.  (N.  S.)  578,  89  C.  C.  A.  1,  holding  plaintiff  was  entitled  to  recover 
damages  for  physical  suffering  and  mental  distress  resulting  from  porter's 
theft  of  handbag  containing  medicine  and  stimulants ;  Empire  State  Cattle 
Co.  v.  Atchison  etc.  R.  Co.,  135  Fed.  142,  carrier  not  liable  for  loss  through 
act  of  God  though  but  for  its  previous  negligence  by  which  shipment  de- 
layed property  would  have  escaped  danger ;  Green-Wheeler  Shoe  Co.  v. 
Chicago  etc.  Ry.  Co.,  130  Iowa,  127,  106  N.  W.  499,  where  carrier  neg- 
ligently delays  shipment  so  that  goods  are  destroyed  by  act  of  God, 
which  would  not  have  destroyed  them  except  for  delay,  carrier  is  liable; 
Rodgers  v.  Missouri  Pac.  Ry.  Co.,  75  Kan.  232,  121  Am.  St  Rep.  416,  12 
Ann  Cas.  441,  10  L.  E.  A.  (N.  S.)  658,  88  Pac.  888,  negligent  delay  of 
carrier  in  moving  goods  did  not  render  it  liable  for  loss"  of  goods 
destroyed  by  act  of  God  after  reaching  destination  but  before  de- 
livery; Moffatt  Com.  Co.  v.  Union  Pac.  Ry.  Co.,  113  Mo.  App.  549, 
88  S,  W.  118,  carrier  not  liable  for  loss  by  unforeseen  flood  of  goods 
which  it  delayed  in  transit;  Bosworth  v.  Chicago  etc.  Ry.  Co.,  87 
Fed.  79,  83,  30  C.  C.  A.  541,  and  Martin  v.  Railway  Co.,  55  Ark.  521, 
526,  19  S.  W.  317,  319,  both  following  rule;  Norwich  etc.  Ins.  Soc.  v. 
Standard  Oil  Co.,  59  Fed.  987,  applying  principle  where  loss  exceeds 
amount  of  insurance  paid;  Thomas  v.  Wabash  etc.  Ry.  Co.,  63  Fed.  203, 
holding  carrier  liable  for  loss  of  cotton  left  constantly  exposed  to  sparks; 
Goodlander  Mill  Co.  v.  Standard  Oil  Co.,  63  Fed.  406,  27  L.  R.  A.  587, 
11  C.  C.  A.  253,  holding  defendant  not  liable  for  damage  by  explosion 
due  to  consignee  attempting  to  draw  oil  from  leaky  car  of  defendant's 
having  no  valve;  Thomas  v.  Lancaster  Mills,  71  Fed.  484, 19  C.  C.  A.  88, 
holding  carrier  negligent  in  leaving  cotton  barges  in  position  exposed  to 
sparks;  St.  Louis  etc.  Ry.  Co.  v.  Neel,  56  Ark.  288,  19  S.  W.  965,  deny- 
ing recovery  to  shipper  for  damage  by  rain,  where  road  violated  traffic 
agreement ;  dissenting  opinion  in  Chicago  etc  Ry.  Co.  v.  Miles,  92  Ark. 
582,  585,  124  S.  W.  1043,  1044,  majority  holding    where  cattle  were 


>m 


505  ST.  LOUIS  GO.  ▼.  COMMERCIAL  CO.    139  U.  S.  223-239 

shipped  in  time  for  delivery  at  particular  auction  sale,  and,  but  for  prior 
delay,  would  have  passed  point  of  obstruction  resulting  from  act  of 
God,  carrier  was  liable. 

Distinguished  in  Arthur  v.  Texas  etc.  Ry.  Co.,  204  U.  S.  518,  519,  51 
L  Ed.  595,  27  Sup.  Ct.  338,  where  railroad  has  no  place  for  delivery 
of  cotton  except  stores  and  platform  of  compress  company,  its  accept- 
ance of  compress  receipts  and  issuance  of  bill  of  lading  passed  to  it 
constructive  possession  of  cotton,  and  compress  company  in  actual  pos- 
session is  its  agent  for  whose  negligence  it  would  be  liable;  Canadian 
Pac.  Ry.  Co.  v.  Wieland,  226  Fed.  674,  railroad  was  liable  for  loss  of 
goods  destroyed  by  fire  in  government's  warehouse  in  Antwerp,  where 
defendant's  agent  directed  goods  to  be  stored  there,  and  where  such 
agent  could  have  paid  duty  and  kept  goods  in  his  custody  outside  of 
warehouse;  Northern  Pac.  R.  Co.  v.  Kempton,  138  Fed.  997,  71  C.  C.  A. 
246,  in  action  for  injuries  to  cattle  by  several  delays  in  transportation, 
not  error  to  refuse  instruction  that  each  delay  must  be  considered  by 
itself;  Arkansas  Southern  R.  Co.  v.  Murphy,  83  Ark.  566,  103  S.  W. 
744,  where  bill  of  lading  for  car  of  lumber  relieved  carrier  from  loss  by 
fire  unless  due  directly  to  carrier's  negligence  and  carrier  left  ear  on 
side-track  near  saw  mill  for  two  days  and  lumber  was  destroyed  by  fire 
originating  in  mill,  carrier  was  liaable;  Excelsior  Products  Mfg.  Co.  v. 
Kansas  City  Southern  Ry.  Co.,  263  Mo.  160,  161,  172  S.  W.  364,  placing 
by  railroad  of  bunk-cars  for  use  of  laborers  on  right  of  way  adjacent 
to  plaintiff's  property  does  not  of  itself  create  nuisance  rendering  rail- 
road liable  for  loss  caused  by  fire  kindled  by  laborers  to  heat  water  to 
wash  clothes;  Grier  v.  St.  Louis  etc.  Ry.  Co.,  108  Mo.  App.  570,  84  S.  W. 
159,  carrier  not  liable  for  loss  of  goods  by  flood  where  removal  of  car 
in  which  goods  contained  to  place  of  safety  was  nearly  impossible. 

Carrier's  liability  does  not  commence  until  goods  are  in  its  actual  and 
exclusive  control. 

Approved  in  Cunard  S.  S.  Co.  v.  Kelley,  115  Fed.  685,  53  C.  C.  A.  310, 
holding  erroneous  instruction  that  issuance  of  bills  of  lading  coupled 
with  subsequent  acceptance  of  goods  on  board  placed  goods  in  posses- 
sion from  issue ;  St.  Louis  etc.  Ry.  Co.  v.  Maddry,  57  Ark.  314,  21  S.  W. 
474,  holding  blindness  not  proximate  cause  of  death  by  train  collision; 
James  v.  James,  58  Ark.  159,  41  Am.  St  Rep.  96,  23  S.  W.  1100,  holding 
failure  to  move  cotton  within  contract  time  not  proximate  cause  of  loss 
by  fire;  Missouri  Pac.  R.  R.  Co.  v.  McFadden,  154  U.  S.  161,  38  L.  Ed. 
946, 14  Sup.  Ct.  991,  applying  principle  where  plaintiff  purchases  bill  of 
lading  without  notice  of  custom  to  give  it  before  delivery  of  goods. 

What  constitutes  delivery  of  freight  to  carrier.    Note,  82  L.  R.  A." 
(H.  S.)  316. 
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Miscellaneous.  Cited  in  United  States  Fidelity  etc.  Co.  ▼.  Des  Moines 
Nat.  Bank,  145  Fed.  280,  74  C.  C.  A.  553,  negligence  must  be  proximate 
cause  of  injury. 

199  U.   S.   240-266,   35  L.   Ed.   159,  11   Sap.   Ok   559,   MANCHESTER  v. 
MASSACHUSETTS. 

Minimum  limit  of  nation's  jurisdiction  on  tide  waters  is  marine  league 
from  coast. 

Approved  in  Commonwealth  v.  Boston  Terminal  Co.,  185  Mass.  282, 
70  N.  E.  125,  following  rule;  Louisiana  v.  Mississippi,  202  U.  S.  52,  50 
L.  Ed.  932,  26  Sup.  Ct.  408,  deep-water  channel  emerging  from  eastern 
mouth  of  Pearl  River  into  Lake  Borgne  is  boundary  between  Louisiana 
and  Mississippi ;  State  v.  Gallop,  126  N.  C.  983,  35  S.  E.  181,  upholding 
N.  C.  Laws  1897,  c.  291,  §  7,  making  misdemeanor  for  any  person  to 
interfere  with  citizens  gunning  or  fishing  on  Currituck  Sound;  United 
States  v.  Peterson,  64  Fed.  146,  arguendo. 

Distinguished  in  Carlson  v.  United  New  York  Sandy  Hook  Pilots' 
Assn.,  93  Fed.  472,  upon  question  of  right  of  action  for  death  by  negli- 
gence on  ocean. 

Nation  has  control  of  fisheries  within  its  bays  and  one  marine  league 
from  coast. 

Approved  in  United  States  v.  Newark  Meadows  Imp.  Co.,  173  Fed. 
429,  criminal  offense  against  Federal  laws  within  marine  league  of  coast 
of  New  Jersey  can  only  be  prosecuted  in  Federal  district  of  New 
Jersey. 

Constitution  has  left  control  of  fisheries  with  states,  subject  to  com- 
merce power  of  Congress. 

Approved  in  Lee  v.  State  of  New  Jersey,  207  U.  S.  70,  62  L.  Ed.  107, 
28  Sup.  Ct.  22,  upholding  State  statute  regulating  oyster  industry  under 
tidal  waters  of  State,  and  affirming  conviction  for  illegal  dredging  upon 
oyster-beds;  Old  Dominion  Steamship  Co.  v.  Gilmore,  207  U.  S.  404, 
52  L.  Ed.  269,  28  Sup.  Ct.  133,  statute  of  Delaware  giving  damages  for 
death  caused  by  tort  extends  to  case  of  citizen  of  that  State  wrongfully 
killed  on  high  seas  in  vessel  belonging  to  Delaware  corporation  by  negli- 
gence of  another  vessel  belonging  to  Delaware  corporation;  United 
States  v.  McCullagh,  221  Fed.  292,  act  of  Congress  of  1913,  for  protec- 
tion of  migratory  birds  is  not  within  power  of  Congress;  United  States 
v.  Shauver,  214  Fed.  157,  158,  holding  void  act  of  1913  protecting  migra- 
tory birds ;  Rupert  v.  United  States,  181  Fed.  90,  104  C.  C.  A.  255,  pro- 
Visions  of  Lacey  Act  prohibiting  shipment  in  interstate  commerce  of 
game  killed  in  violation  of  local  laws,  and  making  violation  of  provisions 
criminal  offense,  are  valid;  United  States  v.  Tyndale,  116  Fed.  822,  54 
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C.  C.  A.  324,  holding  unclaimed  money  found  on  body  found  floating  on 
high  seas,  within  Pub.  Stats.  Mass.,  e.  131,  entitled  county  public  admin- 
istrators to  administer  seme;  State  v.  Snowman,  94  Me.  112,  46  Atl. 
818,  upholding  Me.  Stats.  1897,  c.  262,  requiring  registration  and  cer- 
tification of  guides  by  commissioner  of  fish  and  game,  and  penalizing 
violations;  Butchers'  Slaughtering  etc.  Assn.  v.  City  of  Boston,  214 
Mass.  257,  101  N.  E.  427,  under  statute  giving  wharf  owners  right  to 
bring  action  within  two  years  for  damages  caused  by  construction  of 
bridge  authorized  by  State  and  Federal  government,  only  damages  re- 
sulting from  interference  with  actual  use  of  wharf  may  be  recovered; 
Ex  parte  Crosby,  38  Nev.  394,  149  Pac.  990,  statute  making  it  unlawful 
to  catch  or  have  in  one's  possession  on  one  day  more  than  ten  pounds  of 
certain  kinds  of  fish,  is  valid;  State  v.  Price,  71  N.  J.  L.  254,  58  Atl. 
1017,  upholding  act  of  1902,  regulating  taking  and  cultivation  of  oysters 
and  claims  in  tide-lands  of  Ocean  county;  State  v.  Corson,  67  N.  J.  L. 
184,  50  Atl.  783,  upholding  N.  J.  Act  March  24,  1899,  regulating  oyster 
planting  in  State  tidal  waters  and  licensing  by  tonnage  boats  engaged 
in  planting;  Coyle  v.  Smith,  28  Okl.  152,  113  Pac.  957,  act  providing 
for  permanent  location  of  capital  of  Oklahoma  is  not  invalid  because 
of  provision  of  Enabling  Act  that  capital  shall  be  at  Guthrie  and  shall 
not  be  changed  until  1913;  State  v.  Kofines,  33  R.  I.  231,  Ann.  Caa. 
19130,  1120,  80  Atl.  440,  statute  regulating  lobster  fishing  in  waters 
within  jurisdiction  of  State,  is  valid;  dissenting  opinion  in  Kean  v. 
Calumet  Canal  Co.,  190  U.  S.  481,  47  L.  Ed.  1146,  23  Sup.  Ct.  660, 
majority  holding  Federal  patent  to  Indiana  of  swamp-land  of  "whole 
of  fractional  sections"  represented  on  map  referred  to  conveyed  sub- 
merged portions  of  such  sections;  The  City  of  Norwalk,  55  Fed.  106, 
holding  in  action  for  negligence  within  navigable  waters  of  State,  State 
statute  controls;  Pacific  Gas  Imp.  Co.  v.  Ellert,  64  Fed.  436,  holding 
California  statutes  of  April  25,  1862,  confirming  ordinance  declaring 
streets  over  tide  waters  public  streets  is  dedication  by  State;  United 
States  v.  Alaska  Packers'  Assn.,  79  Fed.  157,  holding  Indian  treaty, 
12  Stat.  928,  did  not  give  rights  of  fishing  to  Indians  not  enjoyed  by 
others  under  State  laws;  State  v.  Harrub,  95  Ala.  183,  36  Am.  St.  Rep. 
198,  15  L.  R.  A.  763,  10  South.  753,  upholding  statute  regulating  oyster 
fishing;  State  v.  Thompson,  85  Me.  192,  27  Atl.  98,  upholding  statute 
regulating  shore  fishing;  Commonwealth  v.  Hilton,  174  Mass.  31,  45 
L.  R.  A.  478,  54  N.  E.  363,  upholding  municipal  ordinance  regulating 
elam-digging ;  Hardin  v.  Jordan,  140  U.  S.  382,  35  L.  Ed.  433,  11  Sup. 
Ct.  812,  Geer  v.  Connecticut,  161  U.  S.  528,  40  L.  Ed.  796,  16  Sup.  Ct. 
604,  and  The  Lyndhurst,  48  Fed.  842,  arguendo. 

Governmental  control  over  right  of  fishery.    Note,  39  L.  R.  A.  582. 

Right  to  fish.    Note,  60  L.  R.  A.  503. 
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Mate  has  exclusive  Jurisdiction  to  pnman  offenses  within  one  marine 
league  from  coast. 

Approved  in  Daniels  v.  Homer,  139  N.  C.  222,  3  L.  B.  A.  (N.  S.)  997, 
51  S.  E.  993,  upholding  Acts  Oen.  Assem.  1905,  c.  292,  §  9,  regulating 
fishing  and  authorizing  seizure  and  sale  of  illegal  nets. 

Criminal  Jurisdiction  of  Federal  courts  Is  derived  wholly  from  statutes. 
Approved  in  Re  Gompers,  40  App.  D.  C.  322,  criminal  contempt  is 
not  crime  within  meaning  of  Federal  statute  providing  that  no  person 
shall  be  prosecuted  for  offense  except  upon  indictment  or  information 
within  three  years;  United  States  v.  Eaton,  144  U.  S.  687,  30  L.  Ed. 
594,  12  Sap.  Ct.  767,  holding  administrative  departments  cannot  impose 
penalties  without  congressional  authority;  In  re  Dana,  68  Fed.  899, 
holding  libel  in  District  of  Colnmbia  not  removable  offense;  Wilkina 
v.  United  States,  96  Fed.  839,  37  C.  C.  A.  588,  holding  delegation  to 
administrative  department  of  daty  of  regulating  use  of  revenue  stamps 
does  not  make  defacement  any  less  a  statutory  offense. 

Adoption  of  common  law  in  relation  to  crime.  Note,  Aon.  Oas. 
19I3E,  1253. 

Federal  license  to  fish  cannot  prevent  operation  of  State  statute. 
Approved  in  The  City  of  Norwalk,  55  Fed.  107,  and  Hsggerty  v. 
St.  Louis  Ice  Mfg.  etc.  Co.,  143  Mo.  245,  66  Am.  St.  Rep.  660,  40  L.  E.  A. 
153,  44  S.  W.  1115,  arguendo. 

State's  Jurisdiction  over  adjacent  sea  Is  same  as  mat  of  Independent 
nation. 

Approved  in  Kennerson  v.  Thames  Towboat  Co.,  89  Conn.  373,  L.  E.  A. 
1916A,  436,  94  Atl.  375,  holding  Workmen's  Compensation  Act  appli- 
cable to  death  of  persons  employed  in  this  State  whose  contracts  of 
employment  were  to  be  performed  on  navigable  waters  of  this  and  other 
States  and  on  high  seas,  and  who  were  killed  while  outside  of  State; 
White  v.  Leovy,  49  La.  Ann.  1688,  22  South.  943,  arguendo. 

Stat*  may  define  Its  boundaries  on  sea  and  define  county  boundaries, 
Including  therein  arms  of  sea. 

Approved  in  State  v.  Muncie  Pulp.  Co.,  119  Tenn.  98,  104  S.  W.  450, 
soil  under  Mississippi  River  to  western  boundary  of  Tennessee  belongs 
to  that  State  and  where  water  ceases  to  flow  over  it,  State  may  take 
possession ;  Shively  v.  Bowlby,  152  U.  S.  19,  38  L.  Ed.  339,  14  Sup.  Ct 
655,  holding  donation  claim,  bounded  by  Columbia  River,  acquired  from 
Congress  while  Oregon  was  territory,  passes  no  title  to  lands  below 
high  water  as  against  subsequent  grant  from  State  of  Oregon;  Hum- 
boldt Lumber  etc.  Assn.  v.  Christopherson,  73  Fed.  244,  245,  246,  247, 
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46  L.  R.  A.  264,  19  C.  C.  A.  481  (affirming  60  Fad.  432),  holding  Cali- 
fornia statute  giving  action  for  negligence  extends  to  three-mile  limit. 

Title  to  land  covered  by  tidal  and  other  navigable  waters.    Note, 
53  Am.  St.  Sep.  290,  293,  294. 

Jurisdiction  over  sea.    Note,  46  L.  B.  A.  270,  279. 

Ownership  of  riparian  owner  to  thread  of  stream.  .  Note,  23  E.  B.  0. 
184. 

Fact  that  Congress  has  not  assumed  control  of  menhaden  flahing  in- 
dicates that  State's  control  remains. 

Approved  in  The  Abby  Dodge  v.  United  States,  223  U.  S.  174,  56 
L  Ed.  392,  32  Sap.  Ct.  310,  act  of  June,  1906,  regulating  landing  of 
sponges  at  ports  of  United  States  relates  to  sponges  taken  outside  of 
territory  of  State,  and  libel  seeking  forfeiture  must  aver  that  acts  were 
done  outside  of  territorial  limits  of  any  State;  Bowlby  v.  Shively,  22 
Or.  426,  30  Pac.  159,  holding  statute  granting  riparian  owner's  right 
to  erect  wharves  vests  no  right  if  not  exercised  before  grant  of  tide- 
lands;  Morse  v.  O'Connell,  7  Wash.  119,  34  Pac.  427,  denying  right  of 
owner  of  wharves  to  complain  that  other  party  is  trespasser  on  State 
tide-lands. 

The  Fourteenth  Amendment  considered  with  relation  to  special  priv- 
ileges, burdens    and  restrictions.    Note,  25  Am.  St.  Rep.  873. 

139  U.  S.  266-278,  35  I*  Ed.  171,  11  Sup.  Ct.  566,  ETHEBXDOE  v.  SPEBBT. 

Supreme  Court  may  review  State  decision  against  validity  of  marshal's 
acts  under  Federal  authority. 

Approved  in  In  re  Antigo  Screen  Door  Co.,  123  Fed.  253,  59  C.  C.  A. 
248,  holding  under  Wisconsin  law,  whereby  chattel  mortgage  rendered 
fraudulent  by  agreement  giving  mortgagor  power  to  sell,  trustee  in 
bankruptcy  may  claim  for  creditors  as  against  mortgagee;  Clayton  v. 
Exchange  Bank,  121  Fed.  631,  57  C.  C.  A.  656,  holding  under  Ga.  Code 
1895,  §§  2724,  2727,  requiring  record  of  mortgages,  mortgage  of  store- 
keeper to  bank  not  recorded  until  bankruptcy  not  preferred  over  inter- 
vening creditors;  McNulta  v.  Lochridge,  141  U.  S.  331,  35  L.  Ed.  799, 
12  Sup.  Ct.  13,  reviewing  State  court  judgment  upon  claim  of  Federal 
court  receiver  of  immunity  from  suit  without  leave ;  Stanley  v.  Schwalby, 
162  U.  S.  279,  40  L.  Ed.  968,  16  Sup.  Ct.  764,  reviewing  decision  of 
State  court  against  validity  of  United  States  authority;  State  v.  Waite, 
101  Iowa,  380,  70  N.  W.  597,  arguendo. 

Distinguished  in  Avery  v.  Popper,  179  U.  S.  311,  45  L.  Ed.  205,  21 
Sup.  Ct.  96,  holding  mere  fact  that  plaintiff  purchased  at  marshal's 
sale  under  Federal  court  execution  does  not  entitle  him  to  writ  of  error 
where  validity  of  judgment  not  questioned. 
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What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  82  L.  R.  A.  524. 

Questions  considered  by  Federal  Supreme  Court  in  reviewing  judg- 
ments of  State  courts.    Note,  63  L.  It.  A.  573. 

Federal  courts  will  follow  State  court's  construction  of  law  relative 
to  effect  of  chattel  mortgagee. 

Approved  in  Security  Warehousing  Co.  v.  Hand,  206  U.  S.  425,  11 
Ann.  Oaa.  789,  51  L.  Ed.  1124,  27  Sup.  Ct.  720,  following  Wisconsin 
law  of  pledge  and  holding  transfer  of  negotiable  instruments  without 
change  of  possession  of  property  represented  does  not  operate  as  deliv- 
ery of  property;  In  re  Haywood  Wagon  Co.,  219  Fed.  660,  135  C.  C.  A. 
391,  mortgage  of  corporation's  property  to  secure  bonds  reciting  that 
mortgagor  might  alter,  remove  or  sell  buildings,  fixtures  and  machinery, 
but  in  such  event  it  would  replace  them  by  property  equal  in  value, 
was  not  fraudulent  as  against  creditors,  as  permitting  mortgagor  to  sell 
mortgaged  chattels  without  accounting  to  mortgagee;  Tieraan  v.  Chi- 
cago Life  Ins.  Co.,  214  Fed.  235,  238,  131  C.  C.  A.  284,  where  bankrupt 
executed  chattel  mortgage  on  all  his  property,  mortgage  providing  that 
bankrupt  should  have  right  to  sell  portion  of  property  without  liability 
to  account  for  proceeds,  it  was  not  invalid  in  toto  as  against  bank- 
rupt's trustee,  but  only  to  extent  of  property  bankrupt  was  authorized 
to  sell ;  In  re  Harnden,  200  Fed.  177,  178,  179,  180,  under  law  of  New 
Mexico,  as  established  by  decision,  chattel  mortgage  on  retail  stock  of 
goods  to  bank  executed  year  before  merchant's  bankruptcy  and  re- 
corded by  bank  two  months  after  execution,  is  not  void  because  mort- 
gagor retained  possession  and  continued  to  sell  goods  without  account' 
ing  to  bank  for  proceeds,  except  as  to  creditors  without  notice  becoming 
such  between  date  of  execution  and  recording  of  mortgage;  E.  I.  Du 
Pont  De  Nemours  Powder  Co.  v.  Jones  Bros.,  200  Fed.  646,  under  Ohio 
statute  where  contract  of  conditional  sale  was  executed  by  members  of 
firm,  residing  in  different  counties,  filing  in  county  in  which  one  partner 
resided  and  in  which  firm's  principal  place  of  business  was  located, 
was  insufficient,  without  filing  in  county  in  which  other  partner  re- 
sided; In  re  Klein,  197  Fed.  248,  116  C.  C.  A.  603,  chattel  mortgage 
given  when  mortgagor  was  solvent  to  secure  antecedent  debt,  but  not 
recorded  until  after  insolvency  and  within  four  months  of  bankruptcy 
is  not  preference  under  Bankruptcy  Act,  where  withholding  from  record 
.  was  not  fraudulent  and  under  State  law  failure  to  record  rendered  it 
void  only  as  to  subsequent  purchasers  and  lien  creditors;  Merchants' 
Nat.  Bank  v.  Roxbury  D:stilling  Co.,  196  Fed.  81,  under  Maryland  Act 
imposing  county  tax,  and  giving  lien  therefor,  on  distilled  spirits  in  bond, 
county  has  no  lien  on  whisky  owned  by  distillery  for  tax  due  on  other 
whisky  on  storage  in  warehouse  which  has  been  sold  or  transferred  to 
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others;  In  re  Geiver,  193  Fed.  137,  chattel  mortgage,  given  more  than 
four  months  before  bankruptcy,  on  stock  of  merchandise  to  secure  bank 
for  advances  was  invalid  as  to  bankrupt's  creditors  under  South  Da- 
kota law,  where  bankrupt  was  permitted  to  repurchase  new  stock  and 
check  out  proceeds  of  sales  for  his  own  benefit;  Swager  v.  Smith,  194 
Fed.  764, 114  C.  C.  A.  482,  under  law  of  West  Virginia,  deed  of  trust  on 
personal  property  in  hotel  covering  contents  of  pantry,  wine-room,  and 
bar  supplies,  which  grantor  covenanted  to  keep  up  to  value  of  two 
thousand  five  hundred  dollars,  was  void  against  grantor's  other  creditors 
in  bankruptcy;  Hamilton  v.  David  C.  Beggs  Co.,  179  Fed.  953,  follow- 
ing Ohio  court's  construction  of  section  4150  of  State  statute,  as  to 
meaning  of  word  "creditors/'  and  construing  section  4155-2  to  invali- 
date unfiled  conditional  sale  contract  as  against  all  creditors  of  buyer 
represented  by  receiver  appointed  by  Federal  court ;  Snare  &  Triest  Co. 
v.  Friedman,  169  Fed.  12,  40  L.  R.  A.  (N.  S.)  367,  94  C.  C.  A.  369, 
under  New  Jersey  statute  authorizing  bringing  of  action  for  personal 
injuries  to  minor  any  time  between  accrual  of  cause  of  action  and  two 
years  after  majority,  bringing  of  action  during  minority,  which  was  dis- 
missed, did  not  start  statute  running  so  as  to  bar  action  in  two  years 
thereafter;  In  re  Baxter  &  Co.,  154  Fed.  25,  83  C.  C.  A.  106,  statute 
of  New  York  creating  attorney's  lien  on  client's  cause  of  action  and 
providing  for  enforcement  thereof  is  controlling  on  Federal  court  sit- 
ting in  that  State ;  In  re  Reynolds,  153  Fed.  297,  bill  of  sale  conveying 
stock  of  goods,  fixtures,  storehouse  and  lot,  as  security  for  money  loaned, 
was  in  fact,  chattel  mortgage  within  Arkansas  statute  declaring  mort- 
gage shall  be  lien  only  from  time  filed ;  In  re  First  Nat.  Bank,  135  Fed. 
65,  67  C.  C.  A.  536,  under  Ohio  law,  mortgage  on  stock  of  merchandise 
leaving  mortgagor  in  possession,  is  good  from  time  of  mortgagee's  actual 
possession,  but  prior  to  such  possession  it  is  void  as  to  creditors;  Dodge 
v.  Norlin,  133  Fed.  370,  66  C.  C.  A.  425,  holding  void  as  to  creditors 
mortgage  giving  mortgagor  right  to  sell  in  course  of  business  without 
requiring  application  of  proceeds  to  debt ;  In  re  Josephson,  116  Fed.  405, 
upholding  under  Georgia  law  not  requiring*  record  of  chattel  mortgages, 
unrecorded  mortgages  given  bank  to  secure  bona  fide  loans  to  insolvent 
entitling  bank  to  priority;  In  re  Shirley,  112  Fed.  304,  50  C.  C.  A.  252, 
holding  Rev.  Stats.  Ohio,  §  4150,  declaring  void  chattel  mortgages  unac- 
companied by  immediate  delivery  unless  recorded,  applies  only  as  to 
intervening  right  before  filing;  Williams  v.  Gaylord,  102  Fed.  374,  42 
C.  C.  A.  401,  following  State  construction  of  Cal.  Stats.  1880,  p.  131, 
§1,  prohibiting  mining  corporation  directors  to  dispose  of  corporation's 
mining,  as  including  foreign  corporations;  American  Surety  Co.  v.  Wor- 
cester Cycle  Mfg.  Co.,  100  Fed.  44,  holding  under  Connecticut  law  and 
decisions,  chattel  mortgage  of  after-acquired  property  invalid  against 
third  parties,  unless  possession  taken  before  intervening  rights ;  Marche 
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v.  Johnson,  37  App.  D.  C.  43,  44,  where  insolvent  traders  to  secure  debt 
dne  wife  of  one  of  them  give  and  record  deed  of  trust  on  store  fixtures, 
license,  lease,  and  stock  in  trade,  reserving  right  to  retain  possession, 
and  grantors  sell  part  of  stock  in  trade  without  applying  proceeds  to 
debt,  question  as  to  whether  deed  is  fraudulent  as  to  creditors,  is  for 
jury;  United  States  v.  Groome,  13  App.  D.  C.  470,  where  one  member 
of  partnership  sells  interest  to  third  person,  and  other  member  with 
consent  of  such  third  person  agrees  to  execute  deed  of  trust  on  his  half- 
interest  to  .secure  debt  to  retiring  partner,  but  later  on  objection  of 
new  partner  refuses  to  execute  such  deed,  and  sells  his  half  interest  to 
new  partner,  agreement  to  execute  deed  of  trust  gave  first  partner  equi- 
table lien  superior  to  that  of  judgment  creditor  of  purchaser;  Eastman 
v.  Parkinson,  133  Wis.  386, 13  L.  R.  A.  (H.  S.)  921, 113  N.  W.  653,  chattel 
mortgage  of  stock  in  trade  and  other  property,  not  characterized  by 
actual  fraud  as  to  creditors  of  mortgagor,  is  constructively  fraudulent 
as  to  them  respecting  such  stock,  and  valid  as  to  other  property;  Heil- 
bronner  v.  Lloyd,  17  Mont.  307,  42  Pac.  855,  Red  River  etc.  Nat.  Bank 
v.  North  Star  etc.  Shoe  Co.,  8  N.  D.  444,  79  N.  W.  885,  Meyer  etc.  Shoe 
Co.  v.  Shenkberg,  11  S.  Dak.  620,  SO  N.  W.  128,  and  Ephraim  v. 
Kelleher,  4  Wash.  252,  255,  18  L.  R.  A.  621,  624,  29  Pac.  988,  989,  apply- 
ing principle;  Bamberger  v.  Schoolfield,  160  U.  S.  159,  40  L.  Ed.  378, 
16  Sup.  Ct.  227,  enforcing  Alabama  statute  giving  creditor  preference; 
Hartford  Fire  Ins.  Co.  v.  Chicago  etc.  Ry.  Co.,  175  U.  S.  100,  44  L.  Ed. 
89,  20  Sup.  Ct.  37,  following  Iowa  decision,  upholding  agreement  be- 
tween warehouse  and  railroad,  whereby  railroad  absolved  from  liability 
for  loss  by  fire  from  engines;  Brown  v.  Grand  Rapids  etc.  Furniture 
Co.,  58  Fed.  288,  22  L.  R.  A.  821,  7  C.  C.  A.  225,  upholding  chattel  mort- 
gage in  Michigan  by  insolvent  corporation  to  secure  portion  of  debts; 
Wilson  v.  Perrin,  62  Fed.  631,  632,  11  C.  C.  A.  66,  following  Michigsn 
law  that  mortgage  of  merchandise  subject  to  all  exemptions  not  invalid 
as  to  garnishing  creditor  before  separation  of  exempt  portion;  New 
York  etc.  Trust  Co.  v.  Lombard  Inv.  Co.,  65  Fed.  274,  following  Missouri 
law  that  where  notes  made  same  day  mature  at  different  times,  first 
entitled  to  priority  of  security ;  Tefft  t.  Stern,  73  Fed.  593,  21  C.  C.  A. 
67,  upholding  chattel  mortgage  as  to  creditors  without  notice  of  fraud 
between  mortgagor  and  other  creditors;  Conaway  v.  Stealey,  44  W.  Va. 
170,  28  S.  E.  796,  following  rule  in  trust  deed ;  Huntley  v.  Kingmsn, 
152  U.  S.  534,  38  L.  Ed.  543,  14  Sup.  Ct.  691,  upholding  assignment  by 
Indian  Territory  debtor,  for  benefit  of  sureties  not  yet  dne,  as  against 
attaching  creditors;  Rocheleau  v.  Boyle,  11  Mont.  463,  28  Pae.  876, 
holding  void  mortgage  of  merchandise  providing  for  possession  in  mort- 
gagor, but  not  applying  proceeds  of  sale  to  debt;  Ephraim  v.  Kelleher, 
4  Wash.  St.  253,  18  L.  R.  A.  622,  29  Pac.  989,  arguendo. 
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Distinguished  in  Eckman  v.  Munnerlyn,  32  Fla.  375,  37  Am.  St  Rep. 
114,  13  South.  925,  holding  chattel  mortgage  with  right  of  possession 
and  sale  of  goods  by  mortgagor  void;  dissenting  opinion  in  Swager  v. 
Smith,  194  Fed.  772,  773,  114  C.  C.  A.  482,  majority  holding  validity  of 
trust  deed  on  personal  property  to  confer  lien  on  beneficiary  as  against 
grantor's  other  creditors  in  bankruptcy  proceedings  depends  on  law  of 
State. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to,  Federal  courts. 
Note,  40  L.  R.  A.  (N.  S.)  416. 

Chattel  mortgage  of  goods  may  be  made  to  creditor,  debtor  to  retain 
possession  and  apply  proceeds. 

Approved  in  Mitchell  v.  Mitchell,  147  Fed.  284,  where  chattel  mort- 
gage on  stock  of  goods  not  recorded  till  less  than  four  months  prior  to 
bankruptcy  of  mortgagor,  who  retained  possession  and  sold  and  re- 
plenished stock,  it  is  fraudulent  as  to  all^f  bankrupt's  creditors;  Dugan 
v.  Beckett,  129  Fed.  58,  59,  63  C.  C.  A.  498,  upholding  chattel  mortgage 
on  stock  of  goods  leaving  mortgagor  in  possession  but  requiring  him 
to  deposit  to  mortgagee's  account  each  day's  receipts  over  running  ex- 
penses to  be  applied  on  debt;  In  re  Ball,  123  Fed.  165,  holding  agree- 
ment made  bona  fide  whereby  mortgagor  of  goods  may  sell  same  in 
regular  course,  withdraws  goods  sold,  but  leaves  mortgage  unaffected 
on  unsold  goods;  In  re  Williams,  120  Fed.  544,  upholding  mortgage 
where  farmer's  notes  transferred  to  cotton  factor  to  secure  advances, 
in  absence  of  evidence  that  mortgage  was  fraudulently  withheld  from 
record;  Schwabacher  Bros.  Co.  v.  Palmer,  4  Alaska,  83,  chattel  mort- 
gage on  stock  of  goods  to  secure  existing  debt  containing  provision  that 
mortgagor  may  remain  in  possession  and  sell  same  in  trade,  is  fraudu- 
lent and  void  as  against  creditors,  but  valid  as  between  parties;  Cau- 
thorn  v.  Burley  State  Bank,  26  Idaho,  547,  144  Pac.  1113,  chattel 
mortgage  on  stock  of  goods,  which  provides  that  mortgagors  may  retain 
possession  and  sell  goods,  paying  certain  per  cent  each  week  on  mort- 
gage debt,  is  valid,  where  executed  in  good  faith;  Donohue  v.  Campbell, 
81  Minn.  109,  111,  83  N.  W.  470,  471,  holding  not  fraudulent,  as  matter 
of  law,  chattel  purchase  mortgage  on  merchandise  and  fixtures  to  cover 
additions,  mortgagor  to  keep  stock  up  and  to  keep  possession  until 
default;  Noyes  v.  Ross,  23  Mont.  440,  441,  442,  75  Am.  St.  Rep.  549, 
550,  59  Pac.  372,  373,  upholding  chattel  mortgage  of  stock  made  in  good 
faith  on  consideration  of  previous  loan  and  assumption  of  debt,  mort- 
gagor to  remain  in  possession  and  retail ;  Thompson  v.  Esty,  69  N.  H.  65, 
45  Atl.  568,  upholding  under  New  Hampshire  insolvent  law,  bill  of  sale 
for  four  thousand  dollars  for  property  worth  four  thousand  two  hundred 
XV— 33 
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and  seven  dollars,  money  being  paid  by  vendee  and  property  leased  to 
vendor;  First  Nat.  Bank  v.  Haverkampf,  16  N.  M.  508,  121  Pac.  34, 
chattel  mortgage  on  stock  of  goods  to  bank  to  pay  creditors  is  not 
fraudulent  as  matter  of  law  as  to  merchant's  other  creditors,  because 
mortgagor  retained  possession,  sold  stock,  and  used  proceeds  to  bay  new 
stock ;  First  Nat.  Bank  v.  Stewart,  13  N.  M.  557,  86  Pac.  62a,  provision 
in  mortgage  of  retail  stock  of  merchandise  that  mortgagor  may  remain 
in  possession  and  sell  stock,  does  not,  as  matter  of  law,  render  mortgage 
void  against  subsequent  attaching  or  execution  creditor ;  First  Nat.  Bank 
v.  Calkins,  12  S.  D.  420,  81  N.  W.  734,  holding  fraud  being  for  jury, 
fact  that  mortgagor  of  horses  knowingly  allowed  mortgagee  to  sell 
and  convert  portion  of  herd  not  conclusive  of  fraud;  Bartles  &  Dillon 
v.  Dodd,  56  W.  Va.  393,  49  S.  E.  418,  upholding  deed  of  trust  on  equip- 
ment and  furniture  of  hotel ;  Horner-Gaylord  Co.  v.  Fawcett,  50  W.  Va. 
493,  40  S.  E.  567,  holding  deed  of  trust  executed  to  secure  bona  fide 
debt  on  stock  of  goods,  covering  after  acquired  property,  not  prima  facie 
fraudulent  as  to  subsequent  creditors  with  notice;  Edelhoff  v.  Horner 
etc.  Mfg.  Co.,  86  Md.  612,  39  Atl.  317,  upholding  mortgage  with  pro- 
vision that  mortgagor  may  retain  possession  and  sell  goods  and  apply 
proceeds  to  debt;  Francisco  v.  Ryan,  54  Ohio  St.  312,  56  Am.  St.  Rep. 
714,  43  N.  E.  1047,  holding  creditors  may  attach  before  possession  taken 
by  mortgagee. 

Distinguished  in  In  re  Marine  Construction  &  Dry  Dock  Co.,  144 
Fed.  651,  75  C.  C.  A.  451,  holding  void  chattel  mortgage  giving  mort- 
gagor before  default  right  to  sell  and  replace  property  and  to  use  pro- 
ceeds thereof  in  business. 

Denied  in  Gilbert  v.  Peppers,  65  W.  Va.  361,  36  L.  R.  A.  (N.  S.)  1181, 
64  S.  E.  363,  deed  of  trust  on  stock  of  goods  disclosing  on  its  face  inten- 
tion to  permit  debtor  to  remain  in  possession,  to  sell  goods  and  to  make 
new  purchases,  is  fraudulent  per  se  and  void  as  to  creditors,  subsequent 
as  well  as  existing,  denied. 

Effect  of  giving  mortgagor  possession  with  power  of  sale  on  valid- 
ity of  mortgage.     Note,  18  L.  R.  A.  609,  612,  615. 

Preference  by  mortgage  or  sale  as  assignment  for  creditors.    Note, 
37  L.  R.  A.  345. 


139  U.  8.  278-288,  35  I*  Ed.  190,  11  Sap.  Ot.  538,  UNITED  STATES  V. 


Law  defining  crime  must  be  specific. 

Approved  in  Ex  parte  Webb,  225  U.  S.  689,  56  L.  Ed.  1259,  32  Sup. 
Ct.  769,  holding  pro  tanto  repeal  by  implication  of  part  of  law  of  1895 
leaves  no  ambiguity  in  part  remaining  in  force,  and  Federal  court  has 
jurisdiction  to  punish  person  carrying  intoxicating  liquor  from  without 
State  into  that  part  of  it  which  was  Indian  Territory;  Hocking  etc.  Ry. 
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Co-  >*> 

A^t  -     United  States,  210  Fed.  743,  127  C.  C.  A.  285,  under  Elkins  Act 

fi\  ^^iing  concessions  or  discrimination  in  interstate  commerce,  exten- 
^^^^-^  long  credit  to  one  shipper,  pursuant  to  prior  agreement,  while 
*,  {^.  Shippers  are  required  to  settle  promptly,  is  unlawful ;  United  States 
^o^^^^rig,  204  Fed.  125,  under  Revised  Statutes,  section  5209,  making 
j^^^^se  to  make  false  entries  in  reports  of  national  banks,  only  those 
fj  \±^^  making  entries  are  chargeable  and  not  officer  of  bank  who  veri- 
VVk  •^^k's  report  containing  false  entry;  United  States  v.  Higgins,  194 
^^^3,  newspaper  without  wrapper,  address  being  written  on  paper 
^V  though  containing  scurrilous  and  defamatory  matter  marked  with 
^  Y^encil,  and  so  folded  as  to  expose  same  to  view  is  not  "nonmailable 
^fcW'  within  act  of  March  4,  1909;  United  States  v.  McClarty,  191 
Fed.  522,  indictment  charging  national  bank  president  with  conspiring 
to  make  false  entry  in  books  of  bank,  does  not  state  offense  under  sec- 
tion 5440  of  Revised  Statutes,  where  overt  act  consisted  in  concealing 
facts  from  bookkeeper,  who  made  false  entries,  but  who  is  not  charged 
with  being  party  to  conspiracy ;  United  States  v.  McClarty,  191  Fed.  524, 
concealment  by  president  of  national  bank  of  facts  necessary  to  enable 
bookkeeper  to  make  accurate  entries  in  books,  by  reason  of  which  he 
made  false  entries,  does  not  constitute  making  of  false  entries  by  presi- 
dent within  section  5209  of  Revised  Statutes;  Prettyman  v.  United 
States,  180  Fed.  34,  103  C.  C.  A.  384,  gross  maladministration  of  duty 
and  inexcusable  breach  of  duty  by  vice-president  and  other  officers  of 
hank,  though  disastrous  to  stockholders,  are  not  punishable  unless  in 
violation  of  Revised  Statutes,  section  5209 ;  United  States  v.  Cobb,  163 
Fed.  796,  construing  bill  of  lading  for  shipment  of  walnut  logs  to  for- 
flgn  port,  and  holding  it  to  comply  with  requirements  of  Harter  Act, 
and  not  to  contain  provisions  in  violation  of  act  which  would  sustain 
indictment  against  agent  issuing  same;  United  States  v.  Thayer,  154 
Fed.  514,  sending  of  letter  addressed  to  internal  revenue  employee  at 
his  office  in  Federal  building  by  defendant,  not  officer  or  employee  of 
government,  soliciting  political  contributions  to  be  sent  by  mail  to  chair- 
man of  Republican  State  executive  committee,  was  not  offense  within 
act  of  1883  prohibiting  officers  and  employees  from  soliciting  such  funds ; 
Armour  Packing  Co.  v.  United  States,  153  Fed.  12,  14  L.  R.  A.  (N.  S.) 
400,  82.  C.  C.  A.  135,  shipment  under  through  bill  of  lading  at  through 
rate  which  was  sum  of  ocean  rate  and  railroad  rate  to  point  of  trans- 
shipment which  was  less  than  rate  published,  as  required  by  act  of  1887^ 
was  offense  under  Elkins  Act  prohibiting  rebates  and  concessions;  United 
States  v.  Michael,  153  Fed.  610,  receiving  in  pledge,  by  civilian  from 
soldier,  of  clothing  issued  to  latter  during  term  of  enlistment,  does  not 
constitute  penal  offense  within  Revised  Statutes,  section  5438;  Hayes  v. 
State,  11  Ga.  App.  376,  75  S.  E.  526,  that  part  of  act  regulating  use 
of  automobiles,  which  makes  it  penal  to  operate  automobile  on  high- 
ways of  State  at  rate  of  speed  greater  than  reasonable  or  so  as  to  en- 
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danger  life,  is  too  uncertain  to  be  enforced;  Huff  v.  State,  9  Okl.  Cr. 
681,  133  Pac.  267,  person  residing  in  Oklahoma  introducing  intoxicating 
liquors  and  distributing  them  to  persons  furnishing  him  money  violates 
law  and  is  liable  to  conviction  for  illegally  conveying  liquor  from  one 
point  in  State  to  another  point  in  State;  Ballew  v.  United  States,  160 
U.  S.  197,  40  L.  Ed.  393,  16  Sup.  Ct.  267,  holding,  under  Rev.  Stats. 
§  4786,  not  enough  that  pension  money  is  fraudulently  taken  after  re- 
ceipt by  pensioner  j  United  States  v.  Dwyer,  56  Fed.  467,  construing 
indictment  under  general  laws  Texas  1892,  c.  13;  In  re  Huntington,  68 
Fed.  883,  holding  indictment  alleging  issuance  of  free  pass,  and  not  use, 
defective  under  act  of  February  4,  1887;  MacDaniel  v.  United  States, 
87  Fed.  327,  holding,  under  acts  of  Congress,  March  2,  1889,  c.  393,  §  2, 
and  September  19, 1890,  use  of  mails  for  lottery  purposes  under  assumed 
name  a  criminal  offense;  Paragon  Paper  Co.  v.  State,  19  Ind.  App.  326, 
49  N.  E.  604,  construing  liability  of  corporation  under  Indiana  statute. 

Definiteness  of  question  to  be  certified.    Note,  31  L.  £.  A.  S94. 

139  U.  8.  288-293,  35  I*  Ed.  196,  11  Sap.  Ct.  517,  EAST  TENNESSEE  ETC. 

RY.  CO.  v.  FEAZIEB. 

• 

Charter  power  once  exhausted  is,  as  to  further  rights,  as  if  it  had  never 
existed. 

Approved  in  Real  Estate  Investment  Co.  v.  Haseltine,  53  Mo.  App. 
318,  arguendo. 

Railroad  mortgage  given  under  special  power  exhausts  that  power 
as  to  future  mortgages. 

Approved  in  Southern  Ry.  Co.  v.  Bouknight,  70  Fed.  446,  30  L.  R.  A. 
826,  17  C.  C.  A.  181,  holding  statute  making  judgment  for  personal 
injuries  lien  superior  to  mortgage  incorporated  in  railroad  mortgage; 
Central  Trust  Co.  v.  East  Tennessee  etc.  Ry.  Co.,  70  Fed.  767,  arguendo. 

Distinguished  in  Holt  Lumber  Co.  v.  City  of  Oconto,  146  Wis.  506, 
130  N.  W.  711,  under  statute  relative  to  city  sewers,  providing  three 
methods  of  construction  of  sewers,  city  by  passing  ordinance  adopting 
sewer  district  plan,  did  not  exhaust  power  or  abrogate  its  right  of  avail- 
ing itself  of  other  methods. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  R.  A.  527. 


139  U.  S.  293-297,  35  L.  Ed.  193,  11  Sup.  Ct.  528,  WALTER  A.  WOOD  MOW- 
ING ETC.  CO.  v.  SKINNEB. 

Supreme  Court  cannot  review  State  decision  unless  Federal  question 
was  necessarily  involved. 

Approved  in  Wade  v.  Lawder,  165  U.  S.  628,  41  L.  Ed.  852,  17  Sup. 
Ct.  427,  holding  Supreme  Court  has  no  jurisdiction  over  suit  on  contract 
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involving  patent  unless  Federal  question  involved;  Lefkowits  ▼.  Foster 
Hose  Supporter  Co.,  161  Fed.  374,  Federal  court  has  no  jurisdiction  of 
suit  for  breach  of  license  agreement  by  refusal  to  renew,  where  relief 
sought  is  to  compel  renewal  and  incidentally  to  enjoin  enforcement  of 
decree  against  complainants  for  infringement  of  patent. 

Time  and  manner  of  raising  and  deciding  questions  in  State  court 
to  obtain  review  in  Federal  Supreme  Court.    Note,  63  L.  R.  A.  56. 

Test  as  to  whether  Federal  question  was  involved  is  whether  it  was 
necessary  to  State  decision. 

Approved  in  Holt  v.  Indiana  Mfg.  Co.,  176  U.  S.  71,  44  L.  Ed.  876, 
20  Sup.  Ct.  273,  holding  suit  to  enjoin  State  taxes  because  levied  in 
effect  on  patents  or  patent  rights  not  involving  Federal  question  within 
Rev.  Stats.,  §  629 ;  Marsh  v.  Nichols,  Shepard  &  Co.,  140  U.  S.  356,  85 
L.  Ed.  417,  11  Sup.  Ct.  802,  denying  jurisdiction  over  bill  for  specific 
performance  of  contract  to  transfer  patent  right;  Delaware  City  etc. 
Xav.  Co.  v.  Reybold,  142  U.  S.  643,  85  L.  Ed.  1144,  12  Sup.  Ct.  292, 
denying  jurisdiction  over  assumpsit  for  moneys  paid  by  government  for 
pilotage ;  Miller  v.  Swann,  150  U.  S.  134,  87  L.  Ed.  1029, 14  Sup.  Ct.  53, 
dismissing  error  where  judgment  rested  on  construction  given  by  State 
court  to  State  statute;  Rutland  R.  R.  Co.  v.  Central  Vermont  R.  R.  Co., 
159  U.  S.  641,  40  L.  Ed.  289,  16  Sup.  Ct.  116,  declining  to  review  judg- 
ment of  State  court  under  State  statute  that  tax  on  leased  railroad 
should  be  paid  by  lessee  and  deducted  from  rent. 

Supreme  Court  has  no  jurisdiction  where  it  does  not  appear  on  what 
ground  State  court's  decision  went. 

Approved  in  In  re  Ingalls,  139  U.  S.  549,  85  L.  Ed.  266,  11  Sup.  Ct. 
653,  denying  writ  of  error  where  justice  has  not  indorsed  request  that 
counsel  proceed  in  that  way. 

Record  for  showing  Federal  Supreme  Court's  jurisdiction  to  review 
State  court's  decision.    Note,  68  L.  R.  A.  881. 

What  record  must  show  as  to  presentation  and  decision  of  Federal 
question  in  State  court  to  confer  jurisdiction  on  Federal  Supreme 
Court.    Note,  63  L.  R.  A.  475,  476. 

Jurisdiction  of  State  court  with  respect  to  action  involving  patent 
rights.    Note,  Ann.  Om.  1916B,  802,  804. 

189  U.  8.  297-306,  36  L.  Ed.  167,  11  Sop.  Ct.  614,  IfUTTJAXt  BB8ERVB 
FUND  LIFE  ASSN.  ▼.  HAMLIN. 

Where  by-laws  require  notice  of  assessment,  company  is  liable  to  non- 
Paying  policy-bolder  receiving  no  notice. 

Approved  in  Kavanaugh  v.  Security  Trust  etc.  Ins.  Co.,  117  Tenn.  42, 
10  Ann.  Gas.  680,  7  L.  R.  A.  (N.  S.)  253,  96  S.  W.  501,  where  in  accord- 


139  U.  S.  306-326      NOTES  ON  U.  S.  REPORTS. 


518 


ance  with  custom,  upon  maturity  of  premium  note,  notice  was  mailed 
but  not  received,  and  after  nonpayment  company  refused  tender  with- 
out health  certificate,  insured  not  having  died  until  after  tender,  no 
forfeiture  was  incurred. 

Distinguished  in  Leonhard  v.  Provident  etc.  Assur.  Soc.,  130  Fed.  291, 
64  C.  C.  A.  533,  where  plaintiffs  husband,  as  her  agent,  surrendered 
policy  on  his  life  in  which  she  was  beneficiary,  providing  for  forfeiture 
for  nonpayment,  and  received  different  policy,  failure  to  give  notice  of 
maturity  of  premiums  on  first  policy  marked  no  estoppel  to  claim  its 
forfeiture  for  nonpayment. 

Assessment  insurance  company  is  not  required  to  aroeoa  except  when 
required  by  condition  of  fund. 

Approved  in  Hartford  Ins.  Co.  v.  Hyde,  101  Tenn.  402,  48  S.  W.  969, 
holding  mortuary  calls  must  be  assessed  and  notice  given. 

Burden  is  upon  company  to  snow  notice  was  sent  according  to  by-laws. 
Approved  in  Hartford  Ins.  Co.  v.  Hyde,  101  Tenn.  403,  48  S.  W.  969, 
holding  mailing  of  check  for  amount  of  mortuary  call  does  not  relieve 
company  of  burden  of  proving  necessity  of  it. 

Where  evidence  conflicts  jury  determines  whether  notice  of  assessment 
was  sent. 

Approved  in  Manitoba  Mtg.  etc.  Co.  v.  Weiss,  18  S.  D.  465, 101  N.  W. 
39,  time  of  receipt  of  check  in  payment  of  debt  is  for  jury  where  evi- 
dence conflicts. 

Application  for  reinstatement  is  not  waiver  of  right  to  deny  notice 
of  assessment  was  received! 

Approved  in  Supreme  Council  A.  L.  of  H.  v.  Orcutt,  119  Fed.  687, 
56  C.  C.  A.  294,  holding  member  of  fraternal  order  wrongfully  sus- 
pended for  nonpayment  of  dues,  where  no  notice  of  assessments  given, 
does  not  waive  right  by  seeking  reinstatement;  Equitable  Life  Assur. 
Society  v.  Nixon,  81  Fed.  800,  26  C.  C.  A.  620,  holding  evidence  to 
rebut  mailing  of  notice  properly  admitted. 


1S9  U.  &     306-326,  35  L.  Ed.  183,  11  Sup.  Ot.  609,  UNITED  STATES  T. 


Mandamus  will  not  Issue  to  control  discretion  of  head  of  executive 
department. 

Approved  in  Keim  v.  United  States,  177  U.  S.  293,  44  L.  Ed.  775,  20 
Sup.  Ct.  575,  holding  unreviewable  discharge  by  Secretary  of  Interior 
of  clerk  for  incompetency;  Kimberlin  v.  Commission  to  Five  Civilized 
Tribes,  104  Fed.  658,  44  C.  C.  A.  109,  refusing  mandamus  to  compel 
commission  to  the  five  civilized  tribes  to  enroll  complainant  as  citizen 
of  Chickasaw  Nation;  United  States  v.  Cooper,  9  Mackey  (D.  C),  130, 
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act  of  Congress  authorizing  condemnation  of  land  for  public  park  in 
District  of  Columbia  and  creating  commission  to  appraise  value  of  land 
is  not  invalid,  because  it  provides  that  such  values  must  be  approved 
by  President;  People  v.  Dunne,  258  111.  462,  45  L.  R.  A.  (N.  S.)  500,  101 
N.  E.  568,  denying  mandamus  to  compel  Governor  to  declare  petitioner 
elected  and  to  issue  certificate  of  election  to  petitioner;  Dever  v.  Hum- 
phrey, 68  Kan.  765,  75  Pac.  1039,  denying  relief  to  one  claiming  prefer- 
ence to  appointment  to  police  position  as  was  veteran  under  act  of  1901 ; 
In  re  Lauritsen,  99  Minn.  325,  109  N.  W.  409,  election  contest,  involv- 
ing charges  of  fraud,  illegal  voting,  and  legality  of  election,  cannot  be 
determined  in  mandamus  proceedings;  Knights  of  Maccabees  v.  Searle, 
75  Neb.  287,  106  N.  W.  449,  holding  auditor  is  not  authorized  to  issue 
certificate  of  organization  to  society  whose  title  so  resembles  title  already 
in  use  in  State  as  to  have  tendency  to  mislead  public;  Dunham  v. 
Ardery,  43  Okl.  635,  L.  R.  A.  1915B,  232,  143  Pac.  337,  denying  man- 
damus to  compel  city  clerk  to  attach  certificate  to  petition  for  removal 
of  officer,  as  clerk's  duties  in  examining  petition  are  quasi-judicial;  State 
v.  Mayor  etc.  of  Ahnapee,  99  Wis.  326,  74  N.  W.  784,  holding  man- 
damus will  not  lie  to  compel  city  to  repair  bridge,  where  doubtful  whether 
better  to  build  new  one. 

Mandamus  will  Issue  to  compel  performance  of  ministerial  duty  by 
head  of  executive  department. 

Approved  in  Traynor  v.  Beckham,  116  Ky.  25,  74  S.  W.  1108,  man- 
damus lies  to  compel  Governor  to  issue  commission  to  police  judge  legally 
appointed  by  city  council;  Norris  v.  Cross,  25  Okl.  312,  105  Pac.  1009, 
granting  mandamus  to  compel  Secretary  of  State  to  file  referendum  peti- 
tions; McDaid  v.  Territory,  1  Okl.  98,  30  Pac.  440,  mandamus  lies  in 
territorial  court  to  compel  town-site  trustees  to  execute  deed  to  one  of 
several  contestants  whom  they  have  decided  is  entitled  to  deed;  State 
v.  Crawford;  28  Pla.  477,  14  L.  R.  A.  256,  10  South.  120,  mandamusing 
Secretary  of  State  to  seal  and  countersign  appointment  of  United  States 
senator;  Larcom  v.  Olin,  160  Mass.  110,  35  N.  E.  117,  granting  man- 
damus to  Secretary  of  State  to  issue  city  charter;  dissenting  opinion 
in  People  v.  Morton,  156  N.  Y.  153,  41  L.  E.  A.  237,  50  N.  E.  797,  ma- 
jority refusing  mandamus  to  Governor,  as  member  of  board,  requiring 
performance  of  act;  Thoreson  v.  Board  of  Examiners,  19  Utah,  28,  57 
Pac.  177,  denying  right  of  officer  to  plead  in  mandamus  that  perform- 
ance of  act  violates  Constitution. 

Mandamus  against  Governor.    Note,  31  Am.  St.  Rep.  295,  299,  300. 

Power  of  courts  to  enforce  ministerial  duties  of  heads  of  depart- 
ments.   Note,  52  L.  R.  A.  (N.  S.)  435. 

Treaty  claimants  cannot  invoke  principle  of  res  judicata  against  govern- 
ment while  controversy  in  fieri. 
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Approved  in  La  Abra  Silver  Min.  Co.  v.  United  States,  175  TJ.  S.  459, 
44  L.  Ed.  236,  20  Sup.  Ct.  174,  holding  government  may  withhold  award 
paid  upon  fraudulent  claim. 

139  U.  a  326-331,  35  L.  Ed.  179,  11  Sup.  Ct.  580,  HOFF  T.  IRONCLAD 
MFG.  CO. 

Patent  may  be  interpreted  in  light  of  state  of  art  at  time  of  issue. 
Approved  in  Ventilated  Cushion  etc.  Co.  v.  D'Arcy,  232  Fed.  474,  in 
determining  scope  of  patent  and  its  place  in  art,  as  affecting  question 
of  infringement,  prior  patents,  showing  separate  elements  of  combina- 
tion, may  properly  be  considered. 

Patent,  which  is  but  one  of  series  of  improvements,  must  be  construed 
strictly  and  limited  to  device  claimed. 

Approved  in  Vincent  v.  Rigby,  58  Fed.  374,  holding  Vincent  weather- 
strip patent  No.  381,166  not  infringed  by  Seville  patent  No.  434,890; 
Vulcan  Iron  Works  v.  Smith,  62  Fed.  450,  10  C.  C.  A.  493,  holding 
Smith  band-saw  patent  No.  442,645  not  infringed  by  Kolfod  patent 
No.  468,303 ;  Strom  Mfg.  Co.  v.  Weir  Frog  Co.,  83  Fed.  175,  27  C.  C.  A 
502,  holding  substitution  of  one  material  for  another  involves  no  in- 
vention. 

139  U.  S.  331-336,  35  L.  Ed.  177,  11  Sup.  Ct.  620,  THE  SYDNEY. 

Value  of  vessel  libeled  In  admiralty  determines  Jurisdiction  on  appeal 
Approved  in  Wager  v.  Providence  Ins.  Co.,  150  U.  S.  Ill,  87  L.  Ed. 
1018,  14  Sup.  Ct.  59,  taking  notice  of  former  case  where  proceedings 
set  up  in  answer;  The  Sydney,  47  Fed.  261,  in  statement  of  facts. 

Bight  of  appeal  in  action  in  rem  is  reciprocal,  and  where  one  party 
cannot  appeal  other  cannot. 

Approved  in  Garcia  v.  Free,  31  Utah,  393,  88  Pac.  31,  law  authorizing 
appeals  from  judgments  in  District  Court  on  appeal  from  city  court 
where  judgment  of  District  Court  exceeds  one  hundred  dollars,  exclu- 
sive of  costs,  is  not  invalid  as  special  law. 

Right  to  insurance  taken  in  agent's  name.    Note,  13  L.  E.  A.  (N.  S.) 
152. 


139  U.  S.  337-342,  36  L.  Ed.  181,  11  Sap.  Ct.  581,  WORTHINGTON  v.  BOB- 
BINS, 

White  hard  enamel  is  dutiable  a#  article  manufactured  in  part  or  in, 
whole,  not  watch  materials. 

Approved  in  Saltonstall  v.  Wiebusch,  156  U.  S.  604,  89  L.  Ed.  550, 15 
Sup.  Ct.  477,  upon  classification  of  scythes  and  grass  hooks. 

Classification  of  article  is  determined  by  examination  of  It  as  imported; 
not  by  its  intended  use. 
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Approved  in  United  States  v.  Citroen,  223  U.  S.  415,  56  L.  Ed.  488, 
32  Sup.  Ct.  259,  pearls,  unset  and  unstrung,  are  dutiable  at  ten  per 
centum,  and  not  at  sixty  per  centum  because  they  are  drilled  and  in- 
tended for  use  as  necklace;  United  States  v.  Riga,  171  Fed.  784,  pro- 
vision in  Tariff  Act,  1897,  for  "parts  of  rifles"  is  not  limited  to  those 
in  finished  condition,  but  includes  rough-bored  rifle  barrels  unfit  for  any 
other  use;  Hermann  Boker  &  Co.  v.  United  States,  168  Fed.  574,  pro- 
vision in  Tariff  Act,  1897,  for  "steel  circular  saw  plates"  includes  plates 
that  resemble  circular  saw  plates  in  size,  shape  and  finish,  though  im- 
ported for  other  uses;  United  States  v.  Graser-Rothe,  164  Fed.  207, 
granito  or  terrazo  produced  by  crushing  waste  of  marble  quarries  and 
sifting  or  sorting  it  into  various  sizes,  is  subject  to  classification  as 
unenumerated  manufactured  article,  rather  than  as  waste  or  crude  min- 
erals; Herzog  v.  United  States,  135  Fed.  920,  strips  of  cotton  contain- 
ing words  woven  thereon  in  silk  intended  to  be  attached  to  shoes  are 
dutiable  as  manufactures  of  cotton  and  not  as  "labels  for  articles  com- 
posed of  cotton";  Downing  v.  United  States,  116  Fed.  780,  holding  old 
eannon,  91.09  per  cent  of  copper,  dutiable  as  manufactures  of  metal 
within  paragraph  193,  Act  July  24,  1897,  and  not  on  free  list;  Dwight 
v.  Merritt,  140  U.  S.  219,  35  L.  Ed.  452,  11  Sup.  Ct.  770,  and  Meyer  v. 
Cadwalader,  89  Fed.  970,  32  C.  C.  A.  456,  following  rule ;  United  States 
v.  Schoverling,  146  U.  S.  82,  36  L.  Ed.  895,  13  Sup.  Ct.  26,  classifying 
gxmstocks  as  manufactures  of  iron  and  not  as  guns;  Cadwalader  v. 
Jessup,  149  U.  S.  354,  37  L.  Ed.  766,  13  Sup.  Ct.  876,  holding  old  rubber 
shoes  exempt  from  duty  as  having  lost  commercial  identity;  Sonn  v. 
Magone,  159  U.  S.  421,  40  L.  Ed.  204,  16  Sup.  Ct.  69,  classifying  dry 
lentils  as  vegetables  and  not  as  seeds;  Magone  v.  Wiederer,  159  U.  S. 
560,  561,  40  L.  Ed.  260,  16  Sup.  Ct.  124,  classifying  glass  cut  for  use 
in  clocks  as  parts  of  clocks;  Tide  Water  Oil  Co.  v.  United  States,  171 
U.  S.  218,  43  L.  Ed.  141,  18  Sup.  Ct.  840,  holding  party  exporting  boxes 
manufactured  from  imported  articles  not  allowed  rebate  under  Rev.  Stats., 
§3019;  United  States  v.  Irwin,  78  Fed.  802,  24  C.  C.  A.  349,  classify- 
ing gun  barrels,  gunstocks,  with  locks,  etc.,  shipped  to  same  person  as 
shotguns;  United  States  v.  United  States  Exp.  Co.,  94  Fed.  643,  hold- 
ing stock  pearl,  chiefly  used  for  knif e  handles,  but  also  on  other  things, 
dutiable  under  par.  450,  Tariff  Act  of  1897. 

Distinguished  in  Dodge  v.  United  States,  130  Fed.  626,  orange  flower 
water  and  rose  water  are  dutiable  as  "medicinal  preparations"  under 
Tariff  Act  1883,  sched.  A. 

1S9  U.   S.   342-377,   35  L.   Ed.   131,   11   Sup.   Ot.   541,   PEASE  ▼.   NEW 
ORLEANS. 

Under  Louisiana  act  of  1871,  New  Orleans  Is  compulsory  trustee  with 
strictly  limited  liability. 
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Approved  in  Eddy  v.  San  Francisco,  162  Fed.  444,  89  C.  C*  A.  327, 
bill  by  owner  of  bond  to  charge  municipal  corporation  as  voluntary 
trustee  under  act  requiring  it  to  collect  and  levy  taxes  for  widening 
of  street  and  to  pay  interest  and  principal  of  bonds,  was  barred  by 
laches,  where  defendant  had  refused  to  perform  required  acts  twenty- 
five  years  before  and  bonds  matured  eight  years  before  suit;  Eddy  v. 
San  Francisco,  148  Fed.  281,  282,  holding  under  Cal.  Stats.  1875,  p.  433, 
authorizing  widening  of  Dupont  Street,  bondholder  cannot  sue  city  on 
bonds  where  it  had  not  levied  and  collected  taxes  therefor;  Warner  v. 
New  Orleans,  167  U.  S.  478,  42  L.  Ed.  242,  17  Sup.  Ct.  896,  arguendo. 

Distinguished  in  Wilder  v.  New  Orleans,  67  Fed.  568,  holding  receiver 
succeeding  city  as  trustee  of  drainage  fund,  city  no  longer  subject  to 
suit  in  regard  thereto ;  Warner  v.  New  Orleans,  167  U.  S.  477,  42  L.  Ed. 
242,  17  Sup.  Ct.  896,  New  Orleans  v.  Warner,  175  U.  S.  129,  132,  134, 
44  L.  Ed.  102,  103,  104,  20  Sup.  Ct.  48,  49,  50  (modifying  81  Fed.  651, 
26  C.  C.  A.  508),  holding,  in  action  on  warrants  issued  in  payment  of 
drainage  franchise,  city  estopped  from  setting  up  payments  in  excess 
of  amount  collected;  Wilder  v.  City  of  New  Orleans,  87  Fed.  846,  847, 
holding  holders  of  warrants*  issued  for  purchase  of  drainage  franchise 
entitled  to  judgment  against  city. 

Municipality  may  be  held  for  proportion  of  assessment,  although  its 
streets  cannot  be  sold  for  nonpayment. 

Approved  in  Board  of  Directors  v.  New  Orleans  Land  Co.,  138  La. 
51,  53,  70  South.  34,  35,  law  granting  liens  and  privileges  upon  prop- 
erty for  drainage  assessments  and  taxes  in  New  Orleans  did  not  refer 
to  public  property,  and  foreclosure  sale  of  land  reserved  for  school  pur- 
poses was  void. 

Municipality  cannot  be  charged  as  debtor  to  contractor  for  public 
works,  when  special  assessment  falls. 

Approved  in  Mankato  v.  Barber  Asphalt  Pav.  Co.,  142  Fed.  347,  73 
0.  C.  A.  439,  contract  by  city  for  street  improvement  binding  city  only 
to  levy  and  collect  special  assessment  as  required  by  statute  does  not 
create  debt  within  statute  fixing  limit  on  debts ;  Broad  v.  City  of  Moscow, 
15  Idaho,  622,  99  Pac.  106,  where  sewerage  district  is  created  and  spe-~ 
cial  assessments  are  made  to  pay  entire  cost  of  such  improvement,  city 
is  merely  agent  for  collection  and  disbursement  of  fund,  and  is  not 
liable  for  damages  upon  contract  for  construction,  where  officers  fail 
to  perform  duty;  Barber  Asphalt  Paving  Co.  v.  Harrisburg,  62  Fed. 
569,  holding  city  not  liable  for  street  improvements  under  contract 
to  pay  in  assessments  afterward  declared  invalid;  Shreveport  v.  Pres- 
cott,  51  La.  Ann.  1928,  26  South.  677,  holding  street  railway  must  pay 
for  street  improvements  between  tracks  and  two  feet  outside;  German 
etc.  Sav.  Bank  v.  Spokane,  17  Wash.  335,  38  L.  R.  A.  265,  49  Pac.  548, 
holding  city  not  liable  to  action  by  holders  of  warrants  issued  to  con- 
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tractor  for  improvements  where  city  officers  had  power  to  collect  funds ; 
dissenting  opinion  in  Ward  v.  City  of  Lincoln,  87  Neb.  670,  32  L.  R.  A. 
(N.  S.)  16S,  128  N.  W.  28,  majority  holding  that  city  entering  into  con- 
tract for  construction  of  sidewalk  to  be  paid  for  by  special  assessments, 
but  failing  to  collect  assessment  and  attempting  to  release  owners  from 
lien  of  special  assessment,  was  liable  for  contract  price  of  improvement ; 
Distinguished  in  Barber  Asphalt  Pav.  Co.  v.  Harrisburg,  64  Fed.-  286, 
29  L.  R.  A.  403,  12  C.  C.  A.  100,  holding  city  liable  for  street  improve- 
ments made  under  contract  to  pay  in  invalid  assessments. 

Liability  of  municipality  failing  to  enforce  assessments  for  improve- 
ments.   Note,  32  L.  R.  A.  (N.  S.)  167,  172. 

139  U.   a   377-378,   35  !■.   Ed.   138,   11   Sup.   Ot.   541,  PEASE   T.   NEW 
ORLEANS. 

Not  cited. 

139  TJ.  S.  378-379,  36  L.  Ed.  195,  11  Sap.  Ot.  585,  TIMMONS  V.  ELYTON 
LAND  CO. 

Where  Jurisdiction  depends  upon  citizenship,  averments  of  residence 
or  nonresldence  are  insufficient. 

Approved  in  Steigleder  v.  McQuesten,  198  U.  S.  143,  49  L.  Ed.  988,  25 
Sup.  Ct.  616,  reaffirming  rule ;  Atchison,  T.  &  S.  F.  Ry.  Co.  v.  Frederick- 
son,  177  Fed.  207,  101  C.  C.  A.  376,  averment  that  party  is  resident  or 
inhabitant  of  certain  State  is  not  averment  of  citizenship  of  that  State 
for  purpose  of  showing  jurisdiction  of  Federal  court;  Shaw  v.  Quincy 
Minv  Co.,  145  U.  S.  447,  36  L.  Ed.  770,  12  Sup.  Ct.  936,  holding  corpo- 
ration cannot  be  compelled  to  answer  in  Federal  court  of  State  where 
not  incorporated;  Laskey  v.  Newtown  Min.  Co.,  50  Fed.  636,  holding 
complaint  must  show  that  either  plaintiff  or  defendant  resides  in  dis- 
trict ;  Home  v.  Hammond  Co.,  155  U.  S.  394,  39  L.  Ed.  197,  15  Sup.  Ct. 
167,  Southwestern  Tel.  etc.  Co.  v.  Robinson,  48  Fed.  769,  770,  1  C.  C.  A. 
91,  and  Craswell  v.  Belanger,  56  Fed.  530,  6  C.  C.  A.  1,  all  holding 
diversity  of  citizenship  must  affirmatively  appear  on  record  to  exist  at 
commencement  of  action;  American  Sugar-Refining  Co.  v.  Johnson,  60 
Fed  508,  9  C.  C.  A.  110,  holding  averment  that  corporation  is  "dom- 
iciled and  doing  business  in  city,  and  a  citizen  of,"  insufficient;  Danahy 
v.  National  Bank  of  Denison,  64  Fed.  149,  12  C.  C.  A.  75,  holding,  in 
action  on  note  in  Federal  court  by  national  bank,  record  must  show 
diverse  citizenship. 

139  U.  a  380-386,  35  la.  Ed.  197,  11  Sup.  Ct.  618,  UNDERWOOD  v.  DUOAN. 

Ancestor's  failure  to  assert  title  after  twenty  years'  knowledge  of  facts 
bars  heir. 
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Approved  in  Ware  v.  Galveston  City  Co.,  146  U.  S.  116,  36  L.  Ed.  910, 
13  Sup.  Ct.  38,  holding  waiting  more  than  thirty-five  years  after  accrual 
of  cause  of  action  and  knowledge  imposing  duty  of  inquiry,  is  laches; 
Wehrman  v.  Conklin,  155  U.  S.  333,  39  L.  Ed.  175,  15  Sup.  Ct.  136,  upon 
question  of  estoppel  in  pais;  Massenberg  v.  Denison,  107  Fed.  23.  46 
C.  C.  A.  120,  holding  order  of  court  unnecessary  for  legal  sale  and  trans- 
fer of  Texas  land  certificate  transferred  by  administrator  sixty  years 
before,  and  worth  under  five  hundred  dollars;  Turner  v.  Burke,  81  Ark. 
358,  99  S.  W.  77,  where  taxes  had  not  been  paid  since  1859  by  owner  or 
his  son  to  whom  lands  were  transferred  and  land  was  sold  for  taxes  in 
1883,  heirs  of  son,  who  died  in  1902,  were  barred  by  laches  from  main- 
taining suit  to  redeem  from  tax  decrees  and  quiet  title;  Ryason  v. 
Dunten,  164  Ind.  96,  73  N.  E.  77,  where  mother  in  possession  as  co  ten  ant 
with  son  purchased  same  at  foreclosure  sale  and  received  sheriff's  deed, 
son  failing  to  assert  rights  for  years  cannot  assert  rights  against 
mother's  remote  grantee. 

139  U.  S.  385-388,  35  L.  Ed.  217,  11  Sup.  Ct  584,  DOLAN  V.  JENNINGS. 

Appeal  will  not  lie  in  nam*  of  surviving  party  unless  representative 
of  deceased  party  is  joined. 

Approved  in  Loveless  v.  Ransom,  107  Fed.  627,  46  C.  C.  A.  515,  hold- 
ing where  judgment  in  debt  on  lease  bond  is  joint,  all  parties  on  bond 
must  join  in  writ  of  error;  Hook  v.  Mercantile  Trust  Co.,  95  Fed.  49, 
36  C.  C.  A.  645,  holding  failure  to  join  necessary  parties  on  appeal  is 
jurisdictional  and  motion  to  dismiss  entertained  at  any  time  before  de- 
cision. 

Representative  of  deceased  party  not  having  been  made  party  within 
four  years,  appeal  was  dismissed. 

Approved  in  Ricketts  v.  Murray,  73  Fed.  691,  19  C.  C.  A.  648, 
arguendo. 

Distinguished  in  Ayres  v.  Fuqua  (Ky.),  46  S.  W.  209,  holding  death  of 
appellee  after  appeal  granted,  but  before  transcript  filed,  merely  renders 
revivor  necessary. 

Practice  and  procedure  governing  transfer  of  causes  to   Federal 
Supreme  Court  for  review.    Note,  66  L.  R.  A.  857. 


189  U.  S.  888-417,  35  L.  Ed.  199,  11  Sup.  Ct  598,  MELLEN  v.  BTJOKNEB. 
Liability  of  heirs  for  ancestor's  obligations.    Note,  21  L.  R.  A.  94. 

Miscellaneous.  Cited  incidentally  in  Grant  v.  Buckner,  172  U.  S.  234, 
236,  43  L.  Ed.  430,  431,  19  Sup.  Ct.  163,  164,  and  Grant  v.  Buckner,  49 
La.  Ann.  670,  671,  672,  675,  21  South.  681,  582. 
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139  XT.  a  417-438,  36  I*  Ed.  227,  11  Blip.  Ok  630,  HANDLEY  T.  fiTUTZ. 
Failure  to  enter  vote  of  stockholder*  on  records  does  not  affect  validity 
of  resolution. 

Approved  in  Crebs  v.  Lebanon,  98  Fed.  551,  holding  city  ordinance  not 
invalidated  by  clerk's  oversight  in  not  copying  same  on  city  records; 
Caudell  v.  Athens  Savings  Bank,  140  Ga.  713,  79  S.  E.  776,  parol  evi- 
dence is  admissible  to  prove  unrecorded  acts  and  transactions  of  corpo- 
rations, or  their  officers  or  directors ;  Sinclair  v.  Gunzenhauser,  179  Ind. 
132,  98  N.  E.  56,  holding  purchasers  from  plaintiff  after  defanlt  judg- 
ment was  entered  in  action  to  quiet  title  would  be  protected  regardless 
of  decision  between  plaintiffs  and  defendants  claiming  title  to  land  after 
opening  of  default  judgment;  Flakne  v.  Minnesota  Farmers'  etc.  Ins. 
Co.,  105  Minn.  481, 117  N.  W.  786,  where  period  of  insurance  by  policy 
terminated  at  noon  September  1st,  and  according  to  by-laws  insurer 
would  not  be  liable  after  September  1st,  amendment  of  by-laws  to  make 
liability  conform  to  contract  could  be  shown  by  parol,  where  there  was 
no  record  and  no  requirement,  charter  or  statutory,  but  by-laws  should 
be  recorded ;  Starwich  v.  Washington  Cut  Glass  Co.,  64  Wash.  46,  Ann. 
Oas.  1913A,  262,  116  Pac.  460,  acts  of  trustees  of  corporation  in  author- 
izing execution  of  lease  may  be  shown  by  parol,  where  minutes  of  meet- 
ing have  been  lost;  Kennedy  v.  Merchants  &  Miners'  Bank,  67  W.  Va. 
477,  68  S.  E.  33,  where  all  stockholders  informally,  but  plainly  author- 
ize sale  of  all  corporate  property,  transfer  of  property  is  corporate  act 
and  passes  title ;  Lake  Cotton  etc.  Assn.  v.  Gordon,  67  N.  H.  99,  29  Atl. 
413,  following  rule;  German  Ins.  Co.  v.  Independent  School  Dist.,  80 
Fed.  367,  25  C.  C.  A.  492,  admitting  oral  evidence  of  proceedings  of 
school  board  where  not  recorded.. 

All  stockholders  being  present  at  meeting,  proceeding!  are  binding, 
though  no  notice  given. 

Approved  in  Great  Western  Min.  etc.  Co.  v.  Harris,  128  Fed.  329,  63 
C.  C.  A.  51,  holding  corporation  cannot  sue  to  set  aside  contract  for  sale 
of  bonds  issued  at  eighty-five  cents,  with  stock  bonus  equal  to  one-half 
issue,  made  between  corporation  and  stockholders;  Gold  Bluff  Min.  etc. 
Corp.  v.  Whitlock,  75  Conn.  675,  55  Atl.  177,  holding  under  Conn.  Gen. 
Stats.  1902,  §  3377,  failure  of  call  of  meeting  to  state  purpose  of  amend- 
ing by-laws  as  to  meeting  time  not  ground  for  injunction;  Crook  v. 
International  Trust  Co.,  32  App.  D.  C.  510,  subscriber  to  capital  stock  of 
corporation  present  by  proxy  at  meeting  voting  to  make  call  and  agree- 
ing to  consider  call  made,  has  actual  notice  of  call  and  will  be  deemed  to 
have  waived  formal  notice;  Foote  v.  Greilick,  166  Mich.  642, 132  N.  W. 
476,  stockholder  who  was  present  at  meeting  by  authorized  proxy  cannot 
complain  that  notice  was  not  given  to  other  stockholders;  Robson  v. 
Fenniman,  83  N.  J.  L.  456,  85  Atl.  358,  resolution  of  directors  of  cor- 


139  U.S.  417-438      NOTES  ON  U.  S.  REPORTS.  526 

poration  at  meeting  held  without  formal  call  or  notice  is  valid,  where 
every  member  was  present,  and  it  was  result  of  their  joint  action; 
Germer  v.  Triple-State  Natural  Gas  etc.  Co.,  60  W.  Va.  150,  54  S.  E. 
512,  stockholder  in  corporation  who  is  present  and  participates  in  meet- 
ing of  stockholders  is  estopped  to* deny  legality  of  such  meeting;  In  re 
Griffing  Iron  Co.,  63  N/ J.  L.  172,  41  Atl.  933,  applying  principle  to  elec- 
tion of  directors  without  necessary  notice;  Benbow  v.  Cook,  115  N.  C. 
331,  44  Am.  St.  Rep.  458,  20  S.  E.  455,  applying  principle  to  validity  of 
mortgage;  Missouri  Lead  etc.  Co.  v.  Reinhard,  114  Mo.  228,  35  Am.  St 
Rep.  750,  21  S.  W.  489,  holding  deed  valid  when  executed  in  foreign 
country  at  meeting  of  directors;  Nickum  v.  Burckhardt,  30  Or.  472,  60 
Am.  St.  Rep.  827,  47  Pac.  790,  holding  failure  to  notify  subscribers  of 
meeting  cannot  be  urged  by  those  notified  and  present  in  suit  for  stock 
assessment. 

Waiver  of  notice  of  stockholders'  meeting.    Note,  Ann.  Cas.  1916E, 
1038,  1041. 

Corporate  business  transacted  at  meeting  improperly  held  outside  State, 
binds  stockholders  voting. 

Approved  in  Stradley  v.  Cargill  Elevator  Co.,  135  Mich.  375,  97  N.  W. 
778,  member  of  limited  partnership  who  is  represented  by  authorized 
proxy  at  meeting  held  outside  of  State  is  estopped  to  attack  mortgage 
authorized  at  such  meeting;  Boatmen's  Bank  v.  Gillespie,  209  Mo.  257, 
108  S.  W.  84,  where  corporation  from  necessity  established  ofiice  in 
building  on  State  line,  that  clerical  work  was  performed  in  tha*  part  of 
building  outside  State  is  no  objection  where  stockholders'  and  directors' 
meetings  are  held  within  State ;  Peck  v.  Elliott,  79  Fed.  18,  38  L.  R.  A. 
624,  24  C.  C.  A.  425,  estopping  acceptor  of  increase  of  stock  who  has 
taken  office  solely  by  virtue  of  such  stock  from  questioning  its  validity; 
Wallace  v.  Hood,  89  Fed.  21,  holding  purchaser  of  national  bank  stock 
estopped,  in  action  for  assessment  on  insolvency,  from  denying  that 
original  capital  not  paid  in;  Bank  v.  Shoemaker,  68  Mo.  App.  596,  hold- 
ing sale  of  corporate  property  binding  on  creditors  where  stockholders 
join  in  sale ;  Bastian  v.  Woodmen,  166  111.  601,  46  N.  E.  1092,  arguendo. 

Corporation  exercising  power  to  increase  stock  is  estopped,  as  against 
holder,  to  set  up  irregularity. 

Approved  in  Alabama  Consol.  Coal  etc.  Co.  v.  Baltimore  Trust  Co.,  197 
Fed.  359,  corporation  having  issued  second  mortgage  bonds  in  exchange 
for  preferred  stock  without  having  filed  certificate  cannot,  on  default  in 
payment  of  loan,  enjoin  sale  of  collateral  on  ground  that  bonds  were 
invalid  without  offering  to  pay  amount  of  debt;  Manufacturers'  Paper 
Co.  v.  Allen-Higgins  Co.,  154  Fed.  910,  where,  under  contract  of  re- 
organization directors  take  up  notes  of  corporation  in  consideration  of 


527  HAOT)LEY  v.  STUTZ.  139  U.  S.  417-438 

preferred  stock  issued  to  them,  but  stock  was  invalid  for  failure  to 
comply  with  statute  of  Massachusetts,  it  was  duty  of  directors  to  see 
that  stock  was  legally  issued,  and  they  were  estopped  after  failure  of 
corporation  to  claim  they  were  creditors,  not  stockholders;  Merchants' 
Mutual  Adjusting  Agency  v.  Davidson,  23  Cal.  App.  279,  137  Pac.  1093, 
corporation  issuing  stock  as  "paid-up"  is  estopped  from  enforcing  pay- 
ment of  difference  between  amount  actually  paid  and  par  value;  Whit- 
lock  v.  Alexander,  160  N.  C.  471,  76  S.  E.  541,  in  action  to  collect  unpaid 
stock  subscriptions,  evidence  that  corporation  by  resolutions  formally 
valued  patent  and  accepted  it  in  payment  for  stock,  was  competent  as 
tending  to  show  stock  was  not  unpaid ;  Man  v.  Boykin,  79  S.  C.  4,  128 
Am.  St.  Bap.  880,  60  S.  £.  18,  where  bank's  increase  of  capital  stock, 
authorized  by  law,  was  purchased  by  original  stockholders  and  dividends 
paid  upon  it,  stockholders  were  estopped  to  deny  validity  of  new  stock 
on  ground  that  articles  had  "not  been  filed  with  Secretary  of  State; 
Merchants'  Nat.  Bank  v.  Chattanooga  Construction  Co.,  53  Fed.  316, 
permitting  maintenance  of  creditors  in  Federal  bill  upon  judgment  of 
different  State;  Olson  v.  State  Bank,  67  Minn.  278,  69  N.  W.  908, 
arguendo. 

Distinguished  in  Farnsworth  v.  Union  Trust  &  Deposit  Co.,  211  Fed. 
916,  128  C.  C.  A.  290,  acceptance  of  property  in  payment  of  stock  at 
agreed  valuation  required  corporate  action,  and  understanding  between 
principal  stockholders  was  insufficient;  Laredo  Imp.  Co.  v.  Stevenson, 
66  Fed.  636,  13  C.  C.  A.  661,  holding  stockholder  not  estopped  from 
denying  liability  for  stock  where  corporation  without  power  to  issue. 

Corporate  stockholders  assenting  to  increase  of  stock  and  distribution 
among  themselves  gratuitously  are  liable,  for  amount  unpaid,  to  later 
creditors. 

Approved  in  George  W.  Signor  Tie  Co.  v.  Monett  &  S.  W.  Const.  Co., 
198  Fed.  413,  single  creditor  cannot  maintain  suit  to  collect  unpaid  sub- 
scriptions of  insolvent  corporation  for  his  benefit  alone,  but  bill  must  be 
filed  by  all  creditors,  or  in  behalf  of  all  who  wish  to  join;  Scott  v. 
Abbott,  160  Fed.  579,  87  C.  C.  A.  475,  statement  that  increased  capital 
had  been  paid  up  did  not  make  issue  of  stock  "void  and  fictitious"  under 
provision  of  Constitution,  where  corporation  afterward  sold  stock  and 
received  payment  therefor;  In  re  Miller  Electrical  Maintenance  Co.,  Ill 
Fed.  515,  holding  under  Bankruptcy  Act  1898,  §  2,  bankruptcy  court  may 
in  proper  case  order  assessment  on  stockholders  of  insolvent  corporation 
for  benefit  of  creditors ;  Vermont  Marble  Co.  v.  Declez  Granite  Co.,  135 
Cal.  586,  587,  588,  87  Am.  St.  Rep.  149,  150,  67  Pac.  1059,  1060,  holding 
incorporators  orally  agreeing  to  purchase  one  hundred  dollar  shares  for 
twenty  dollars  per  share,  fully  paid,  liable  to  creditors  for  unpaid  balance 
on  corporation's  insolvency;  Knight  &  Wall  Co.  v,  Tampa  Sand  etc.  Co., 
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55  Fla.  742,  46  South.  289,  wnere  entire  capital  stock  was  issued  gratu- 
itously to  purchasers  of  corporate  bonds,  upon  insolvency  of  corporation, 
such  purchasers  were  liable  for  full  amount  of  stock  issued  to  them; 
Hinkley  v.  Sac  etc.  Pipe  Line  Co.,  132  Iowa,  404,  119  Am.  St.  Rep.  664, 
107  N.  W.  632,  purchaser  may  recover  sum  paid'  for  stock,  where  director 
represents  that  each  of  ten  directors  has  paid  fifteen  hundred  dollars, 
when  nothing  has  been  paid;  State  Trust  Co.  v.  Turner,  111  Iowa,  668,  82 
N.  W.  1030,  holding  where  property  received  by  corporation  in  payment 
for  stock  is  overrated,  owner  of  stock  is  liable  to  creditors  for  difference 
between  true  value  and  rating;  Whitlock  v.  Alexander,  160  N.  C.  472,  76 
S.  E.  541,  issuance  of  paid-up  stock  as  dividend  cannot  be  attacked  by 
existent  creditor,  nor  by  one  informed  of  circumstances;  Hospes  v. 
Northwestern  etc.  Car  Co.,  48  Minn.  196,  31  Am.  St  Rep.  646, 15  L.  R.  A. 
474,  50  N.  W.  1121,  and  Palmer  v.  Bank  of  Zumbrota,  72  Minn.  277,  278, 
75  N.  W.  382,  following  rule ;  Barcus  v.  Gates,  89  Fed.  788,  32  C.  C.  A. 
337,  applying  principle  under  Virginia  statute;  McVickar  v.  Jones,  70 
Fed.  759,  holding  allegation  that  stock  stands  in  name  of  defendant  and 
has  so  stood  for  more  than  five  years  sufficient;  Beal  v.  Dillon,  5  Kan. 
App.  34,  47  Pac.  320,  holding  stockholder  may  plead  fraud  in  inducing 
him  to  subscribe ;  Oilman  v.  Gross,  97  Wis.  228,  72  N.  W.  886,  holding 
holder  of  stock  as  collateral  security  for  debt  due  from  corporation  not 
liable  to  creditor  whose  claim  accrued  previous  to  issuance  of  stock; 
Hooper  v.  Central  Trust  Co.,  81  Md.  581,  29  L.  R.  A.  268,  32  Atl.  510, 
arguendo. 

Distinguished  in  Rickerson  Roller-Mill  Co.  v.  Farrell  etc.  Mach.  Co., 
75  Fed.  560,  23  C.  C.  A.  302,  holding  subscriber  of  stock  issued  for  pur- 
pose of  extending  business  personally  liable;  Jones  v.  Whitworth,  94 
Tenn.  609,  30  S.  W.  738,  enforcing  personal  liability  in  favor  of  subse- 
quent creditor  under  Tennessee  Code,  §  1708 ;  Shields  v.  Clifton  Hill 
Land  Co.,  94  Tenn.  157,  45  Am.  St  Rep.  721,  26  L.  R.  A.  520,  28  S.  W. 
676,  holding  rule  of  nonliability  for  antecedent  debts  not  applicable 
where  amount  of  capital  stock  fixed  by  charter;  Union  R.  Co.  v.  Sneed, 
99  Tenn.  7,  8,  41  S.  W.  365,  folding  stock  increase  void  by  failure  to 
comply  with  statute. 

What  is  a  withdrawing  of  the  assets  of  corporations.    Note,  57  Am. 
St.  Rep.  67. 

Liability  of  purchasers  of  stock  from  corporation  at  leas  than  par 
to  creditors  of  corporation.    Note,  5  Ann.  Gas.  668. 

Bonus  stock.    Note,  38  L.  R.  A.  492,  498. 

Power  to  increase  capital  stock  of  corporations.    Note,  88  L.  R.  A. 
616. 

Original  stockholders,  not  paying  full  value,  Impliedly  promts*  to  pay 
balance  when  necessary. 
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Approved  in  See  v.  Heppenheimer,  69  N.  J.  Eq.  57,  79,  84,  61  Atl.  861, 
860,  862,  reaffirming  rule;  Kiskadden  v.  Steinle,  203  Fed.  379,  121 
C.  C.  A.  559,  liability  of  stockholder  for  unpaid  balance  of  subscription 
may  be  enforced  by  trustee  in  bankruptcy  for  benefit  of  general  credi- 
tors; In  re  L.  M.  Alleman  Hardware  Co.,  181  Fed.  814, 104  C.  C.  A.  320, 
where  corporation  organized  to  succeed  partnership  became  insolvent, 
partner  having  given  no  value  for  stock  was  liable  to  estate  therefor, 
and  not  entitled  to  allowance  of  claim  until  other  creditors  were  satis- 
fied; In  re  L.  M.  Alleman  Hardware  Co.,  172  Fed.  613,  614,  on  distribu- 
tion of  estate  in  bankruptcy  of  corporation  organized  to  take  over  part- 
nership, question  of  value  of  consideration  paid  by  partners  for  stock 
was  not  in  issue,  and  claim  of  one  partner  could  not  be  deferred  until 
after  payment  of  other  creditors;  Seaboard  Nat.  Bank  v.  Slater, 
105  Fed.  180,  holding  defendant  not  liable  as  subscriber  under  Neb. 
Const.,  art.  XI,  §  4,  where  stock  issued  to  his  transferrer,  payment  of 
claim  with  no  expectation  of  payment;  Merchants'  Mutual  Adjusting 
Agency  v.  Davidson,  23  Cal.  App.  280,  137  Pac.  1093,  judgment  creditor 
of  insolvent  corporation  may  enforce  payment  of  stock  to  full  par  value 
less  price  actually  paid  by  stockholder,  although  corporation  sold  stock 
below  par  to  secure  capital  to  conduct  business ;  Webre  v.  Chastant,  126 
La.  488,  52  South.  673,  stockholder,  not  having  surrendered  valueless 
stock,  is  liable  to  receiver  for  unpaid  balance  for  benefit  of  creditors; 
Dilzell  Engineering  etc.  Co.  v.  Lehmann,  120  La.  285,  45  South.  142, 
under  provision  of  Constitution  shares  of  stock  issued  without  value  are 
null,  but  persons  to  whom  stock  is  issued  cannot  invoke  such  nullity  to 
escape  liability  to  creditors  for  face  value  of  stock;  Union  City  Lumber 
Co.  v.  Traverse  City  etc.  Ry.  Co.,  170  Mich.  216,  136  N.  W.  467,  as 
against  creditors  of  corporation,  persons  accepting  stock  without  pay- 
ing for  it  occupy  position  of  subscribers ;  Tooker  v.  National  Sugar  Re- 
fining Co.,  80  N.  J.  Eq.  328,  84  Atl.  20,  in  suit  to  cancel  stock  issued 
without  consideration,  decree  will  recognize  stock  as  outstanding  so  far 
as  State  or  creditors  are  concerned,  but  will  enjoin  corporation  from 
paying  dividends,  and  holders  from  voting  thereon,  except  to  vote  to 
retire  stock  in  manner  provided  by  corporation  act;  Easton  Nat.  Bank 
v.  American  Brick  etc.  Co.,  70  N.  J.  Eq.  743,  10  Ann.  Gas.  84,  8  L.  R.  A. 
(N.  S.)  271,  64  Atl.  921,  stockholder  participating  in  improper  issuance 
of  stock  as  fully  paid,  that  was  not  paid,  and  receiving  part  of  stock,  is 
not  debarred  from  enforcing  claims  as  creditor;  Holcombe  v.  Trenton 
White  City  Co.,  SO  N.  J.  Eq.  136,  140,  82  Atl.  624,  626,  while  issue  of 
bonus  stock  is  void,  stockholders  are  liable  to  receiver  for  benefit  of 
creditors;  Bernard  v.  Carr,  167  N.  C.  482,  83  S.  E.  817,  sums  due  on  sub- 
scriptions to  capital  stock  of  corporation  constitute  "trust  fund"  for 
benefit  of  creditors,  and  trustee  of  bankrupt  may  sue  to  recover  such 
XV— 34 
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sums ;  Whitlock  v.  Alexander,  160  N.  C.  468,  76  S.  E.  539,  capital  stock 
of  corporation,  including  unpaid  indebtedness  for  stock  is  trust  fund  for 
creditors,  and  in  case  of  insolvency  unpaid  balance  may  be  collected  for 
payment  of  debt;  Mclver  v.  Young  Hardware  Co.,  144  N.  C.  484,  119 
Am.  St.  Rep.  970,  57  S.  E.  171  under  statute  forbidding  withdrawal  or 
reduction  of  stock,  sale  by  directors  of  entire  stock  of  goods  to  another 
corporation  taking  in  payment  capital  stock  worth  fifty  cents  on  dollar, 
was  void  as  against  unpaid  creditors;  Security  Trust  Co.  v.  Ford,  75 
Ohio  St.  338,  8  L.  R.  A.  (N.  S.)  263,  79  N.  E.  478,  original  subscribers  to 
stock  of  corporation  organized  under  Constitution  and  laws  of  West 
Virginia,  imposing  liability  for  unpaid  subscriptions  on  stockholders, 
cannot  avoid  liability  to  pay  full  par  value  of  stock  by  inserting  provi- 
sion in  articles  of  incorporation  that  stock  shall  be  sold  at  fifty  cents 
on  dollar  and  issued  as  fully  paid ;  Mountain  Lake  Land  Co.  v.  Blair,  109 
Va.  152,  63  S.  E.  753,  creditors  of  insolvent  corporation  may  compel  pay- 
ment of  stock  subscribed  so  far  as  necessary  to  pay  debts  of  corporation; 
dissenting  opinion  in  Smith  v.  Ferries  etc.  Ry.  Co.,  5  Cal.  Unrep.  923, 
924,  51  Pac.  723,  724,  majority  holding  purchase  of  property  of  another 
corporation  worth  one  million  two  hundred  thousand  dollars,  and  in  pay- 
ment therefor  issuing  stock  of  par  value  of  two  million  four  hundred  and 
seventy-five  thousand  dollars  and  assuming  indebtedness  of  one  million 
fifty  thousand  dollars,  was  not  fictitious  issue  of  stock  within  meaning  of 
constitutional  provision  prohibiting  fictitious  issue;  Rood  v.  Whorton, 
67  Fed.  436,  holding  purchaser  of  stock  as  fully  paid  up,  in  open  market, 
not  liable  for  assessment;  Andrews  v.  National  etc.  Pipe  Works,  76  Fed. 
175,  36  L.  R.  A.  152,  22  C.  C.  A.  110,  holding  holders  of  stock  by  direct 
issue  as  collateral  not  liable  to  creditors  unless  they  represented  to 
creditors  that  they  were  stockholders;  Van  Cleve  v.  Berkey,  143  Mo. 
122,  43  L.  R.  A.  599,  44  S.  W.  746,  holding  liable  assignees  of  fully  paid- 
up  stock  transferred  for  worthless  invention;  Kelly  v.  Clark,  21  Mont. 
328,  69  Am.  St.  Rep.  683,  42  L.  R.  A.  630,  53  Pac.  967,  treating  stock  as 
not  fully  paid  up  when  transferred  for  mine  of  much  less  value;  Na- 
tional Park  Bank  v.  Peavey,  64  Fed.  917,  arguendo. 

Distinguished  in  A.  Leschen  &  Sons  Rope  Co.  v.  Allen,  187  Fed.  981, 
110  C.  C.  A.  315,  under  Colorado  statute  authorizing  mining  corporations 
to  sell  stock  at  less  than  par  value,  creditor  cannot  hold  stockholder 
liable  for  difference  between  par  value  and  amount  paid;  Gilmore  v. 
Smathers,  167  N.  C.  446,  83  S.  E.  825,  where  stock  of  corporation  is 
subscribed  for  by  agents,  and  stock  is  issued  and  paid  for  by  principals, 
agents  are  not  liable. 

Stockholder's  liability  on  stock  issued  at  discount.    Note,  8  L.  R.  A. 
(N.  S.)  263,  265. 
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Corporation's  agreement  that  holders  of  stock  shall  not  be  liable  for 
balance  does  not  bind  creditors. 

Approved  in  Hebberd  v.  Southwestern  Land  etc.  Co.,  55  N.  J.  Eq.  31, 
36  AtL  127,  and  Martin  v.  South  Salem  Land  Co.,  94  Va.  44,  26  S.  E. 
595,  both  following  rule ;  Gillin  v.  Sawyer,  93  Me.  163,  44  AtL  679,  hold- 
ing corporation  cannot  question  sufficiency  of  consideration  paid  for 
stock  without  returning  it;  Ross-Meehan  Brake  Shoe  Co.  v.  Southern 
Malleable  Iron  Co.,  72  Fed.  965,  and  Kelly  v.  Clark,  21  Mont.  327,  69 
Am,  St  Rep.  683,  42  L.  R.  A.  630,  53  Pac.  966,  arguendo. 

Going  corporation  may  Issue  paid-up  nonassessable  stock  for  best  price 
obtainable. 

Approved  in  Granite  Brick  Co.  v.  Titus,  226  Fed.  570,  shareholders 
having  agreed  to  pledge  of  unissued  stock  as  collateral  security  for 
money  to  carry  on  business  of  corporation  are  estopped  from  question- 
ing issue  under  provision  of  Code  of  South  Carolina  declaring  no  stock 
shall  be  issued  until  fully  paid,  that  section  not  declaring  stock  void; 
Republic  Iron  etc.  Co.  v.  Carlton,  189  Fed.  129,  in  action  by  corporate 
creditor  against  stockholder  to  recover  unpaid  stock  subscription,  com- 
plaint was  not  demurrable  for  failure  to  show  that  stock  was  not  issued 
and  sold  for  less  than  par  value;  Howard  v.  National  Telephone  Co., 
182  Fed.  222,  under  provision  of  West  Virginia  code,  sale  of  domestic 
corporations  stock  by  directors  at  less  than  par  value  without  consent 
of  stockholders  was  void;  Ingraham  v.  Commercial  Lead  Co.,  177  Fed. 
343,  344,  101  C.  C.  A.  317,  corporation  which  is  going  concern,  but  in- 
solvent in  fact  may  issue  new  stock  to  stockholders  as  bonus  to  enable  it 
to  resume  business,  and  upon  failure  stockholders  are  not  liable  to  credi- 
tors for  par  value  of  such  stock ;  Anglo-American  Land  etc.  Co.  v.  Lom- 
bard, 132  Fed.  735,  68  C.  C.  A.  89,  prior  creditor  cannot  enforce  pay- 
ment of  stock  issued  as  dividend;  McKee  v.  Title  Insurance  etc.  Co., 
159  Cal.  219,  113  Pac.  140,  145,  holding  trust  fund  theory  does  not 
apply  to  corporate  bonds  issued  by  hotel  corporation  and  given  as  bonus 
to  secure  subscriptions  of  stock  at  par  in  order  to  procure  funds  to  oper- 
ate corporate  business;  Speer  v.  Bordeleau,  20  Colo.  App.  422,  79  Pac. 
335,  holders  of  additional  issue  of  mining  stock  issued  for  bonds  and 
leases  of  mining  property  not  liable  for  corporate  debts ;  Wall  v.  Basin 
Min.  Co.,  16  Idaho,  331,  22  L.  R.  A.  (N.  S.)  1013,  101  Pac.  739,  word 
"nonassessable"  printed  on  certificates  of  stock  becomes  part  of  agree- 
ment and  may  be  enforced  by  stockholder  against  corporation's  right 
to  assess  stock ;  Whitlock  v.  Alexander,  160  N.  C.  474,  76  S.  E.  542,  to 
hold  stockholders,  receiving  paid-up  stock  as  dividend,  liable  to  credi- 
tors, actual  fraud  in  issuance  must  be  shown;  Camden  v.  Stuart,  144 
U.  S.  114,  36  L.  Ed.  366,  12  Sup.  Ct.  588,  following  rule ;  Grant  v.  East  ft 
West  R.  R.  Co.,  54  Fed.  575,  4  C.  C.  A.  511,  holding,  under  Alabama 
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laws,  property  sold  by  one  company  to  another  for  stock  valued  at  net 
earning  power  and  cost  of  building;  Rood  v.  Whorton,  67  Fed.  437, 
holding  purchaser  of  stock  as  fully  paid  up  in  open  market  not  liable  for 
assessment;  Rood  v.  Whorton,  74  Fed.  125,  20  C.  C.  A.  332,  holding 
purchaser  of  stock  as  fully  paid  up  not  liable  to  assessment  where  stock 
sold  to  secure  specific  amount  of  working  capital;  Atlantic  Trust  Co.  v. 
Woodbridge  etc.  Irr.  Co.,  79  Fed.  846,  holding  corpora tipn  may  pledge 
bonds  for  less  than  par  in  California;  Nelson  v.  Hubbard,  96  Ala.  251, 
17  L.  R.  A.  380,  11  South.  433,  holding  consideration  received  for  bonds 
need  not  amount  to  face  value ;  Bruner  v.  Brown,  139  Ind.  606,  38  N.  E. 
320,  upholding  issuance  of  stock  as  fully  paid  up  where  used  to  pay  for 
construction  of  waterworks;  Dummer  v.  Smedley,  110  Mich.  .476,  38 
L.  R.  A.  501,  68  N.  W.  263,  holding  corporation  may  issue  bonus  stock 
with  bonds  to  induce  sale;  Woolfolk  v.  January,  131  Mo.  634,  33  S.  W. 
436,  estopping  bondholder,  with  knowledge  of  default  in  payment  of 
bonds,  from  saying  stock  not  fully  paid  up  where  transferred  for  gas 
plant ;  Weed  v.  Gainesville  R.  R.  Co.,  119  Ga.  596,  46  S.  E.  894,  arguendo. 
Distinguished  in  In  re  Remington  etc.  Motor  Co.,  139  Fed.  776,  where 
manufacturing  corporation  agreed  with  board  of  trade  to  sell  it  paid-up 
stock  at  less  than  par,  and  latter  was  to  give  it  free  site  for  factory, 
neither  board  nor  its  vendees  liable  for  assessments;  Rickerson  Roller- 
Mill  Co.  v.  Farrell  Foundry  etc.  Mach.  Co.,  75  Fed.  558,  559,  23  C.  C.  A. 
302,  holding  subscribers  of  stock,  issued  for  purpose  of  extending  busi- 
ness, liable ;  Barcus  v.  Gates,  89  Fed.  789,  32  C.  C.  A.  337,  upon  facts. 

Power  of  corporation  to  issue  fully  paid-up  stock  and  debentures 
at  a  discount.    Note,  7  £.  R.  C.  404,  405,  406,  408. 

Stockholder  of  Insolvent  corporation  sued  for  balance  may  set  off 
claim  against  corporation. 

Approved  in  Indiana  Mfg.  Co.  v.  McGill,  15  Ind.  App.  10,  43  N.  E.  467, 
following  rule ;  Lantry  v.  Wallace,  97  Fed.  870,  38  C.  C.  A.  510,  holding 
bank  stockholder  sued  by  receiver  for  assessment  cannot  counterclaim  for 
damages  against  bank  for  fraudulently  inducing  purchase  of  stock; 
Fletcher  v.  Alpena  Circuit  Judge,  136  Mich.  514,  99  N.  W.  749,  denying 
right  of  stockholder  to  enjoin  usurious  contract  of  corporation. 

Distinguished  in  Sheafe  v.  Larimer,  79  Fed.  924,  refusing  counterclaim 
for  damages  for  false  representations  at  time  of  purchase  of  bank  stock 
in  action  by  receiver  for  assessment  when  bank  not  party. 

Demands  which  will  support  a  creditor's  bill.  Note,  66  Am.  St.  Rep. 
279. 

Implied  power  of  corporations  to  borrow  money  and  to  give  evidence 
of  indebtedness  and  security  therefor.  Note,  111  Am.  St.  Rep, 
828. 


633  TALBOTT  v.  SILVER  BOW  COUNTY.    139  U.  S.  438-448 

Effect  of  transfer  of  stoek  on  liability  for  unpaid  subscription.    Note, 
47  L.  R.  A.  249. 

Miscellaneous.  Cited  in  Taylor  v.  Cummings,  127  Fed.  110, 62  C.  C.  A. 
108,  holding  under  Hurd's  111.  Stats.  1893,  declaring  stockholders'  lia- 
bility, members  of  firm  organizing  corporation  bona  fide  for  bookkeep- 
er's overvaluation  of  stock;  Richardson  v.  Treasure  Hill  Mining  Co.,  23 
Utah,  386,  65  Pac.  79,  holding  where  mining  property  conveyed  to  new 
corporation,  market  value  at  time  is  test  of  bona  fides  of  transfer,  not 
subsequent  demonstration  of  worthiness. 

139  17.  8.  438-448,  35  L.  Ed.  210,  11  Sup.  Ok  694,  TALBOTT  v.  SILVER 
BOW  COUNTY. 

"State,"  in  its  general  sense,  as  sometimes  used  in  statute*,  may  in- 
clude territories  and  District  of  Columbia. 

Distinguished  in  Wynne  v.  United  States,  217  U.  S.  241, 242, 54  L.  Ed. 
749,  30  Sup.  Ct.  447,  words  "out  of  the  jurisdiction  of  any  particular 
State' '  as  used  in  section  5339  of  Revised  Statutes  refer  to  States,  not 
to  any  separate  community,  and  person  committing  crime  on  vessel  in 
Honolulu  Harbor  is  within  jurisdiction  of  Federal  District  Court  for 
territory  of  Hawaii. 

Taxing  power  of  territories,  under  organic  acts,  is  absolute,  except  as 
restricted  by  Congress  and  Constitution. 

Approved  in  Bennett  v.  Nichols,  9  Ariz.  145,  80  Pac.  394,  act  of  1891 
exempting  railroad  constructed  pursuant  to  act  from  taxation  for  twenty 
years  is  not  invalid  as  excess  of  legislative  power  under  Rev.  Stats,  of 
1878,  §1851;  Morris  v.  Hitchcock,  21  App.  D.  C.  593,  act  of  1902  of 
legislature  of  Chickasaw  Nation,  providing  for  payment  of  annual  privi- 
lege tax  on  livestock  of  noncitizens  grazing  on  Indian  lands  was  valid 
under  treaties  and  acts  of  Congress ;  Territory  v.  Pinney,  15  N.  M.  629, 
114  Pac.  368,  act  of  1909,  providing  that  "all  delinquent  taxes"  for 
certain  years  shall  be  distributed  to  general  county  and  general  school 
fund  of  respective  counties  in  which  collected,  does  not  include  taxes 
levied  for  city  purposes;  First  Nat.  Bank  v.  Allbright,  13  N.  M.  521,  522, 
86  Pac.  550,  territory  may  tax  real  estate  of  national  bank,  but  not  at 
higher  rate  than  other  real  estate  of  same  class  and  character. 

"Moneyed  capital"  means  capital  in  money  used  with  view  to  com- 
pensation for  use  of  money. 

Approved  in  Tarrant  v.  Bessemer  Nat.  Bank,  7  Ala.  App.  300,  61  South. 
52,  provision  of  code  authorizing  shareholders  in  other  corporations  than 
banks  to  deduct  from  value  of  shares  not  only  value  of  real  estate,  but 
value  of  taxable  personal  property,  does  not  render  section  of  code  tax* 
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ing  banks  invalid  as  authorizing  discrimination  in  taxation  of  national 
banks;  Consolidated  Nat.  Bank  v.  Pima  Co.,  5  Ariz.  146,  147,  48  Pac. 
293,  evidence  of  failure  of  State  to  tax  shares  in  loan  association  is  im- 
material in  determining  validity  of  State  tax  on  shares  of  national  bank ; 
First  Nat.  Bank  v.  Christensen,  39  Utah,  576,  118  Pac.  780.  holding  evi- 
dence insufficient  to  warrant  finding  that  shares  of  national  bank  were 
assessed  for  taxation  at  greater  rate  than  other  moneyed  capital  in 
hands  of  individual  citizens  in  violation  of  Rev.  Stats.,  §  5219 ;  First 
Nat.  Bank  v.  Kreig,  21  Nev.  407,  32  Pac.  642,  holding  mortgages  held 
by  national  banks  not  subject  to  State  taxation;  First  Nat.  Bank  v. 
Chehalis  Co.,  6  Wash.  74,  32  Pac.  1054,  holding  nontaxation  of  credits 
owing  to  individuals  not  unlawful  discrimination  against  national  banks 
whose  capital  is  taxed. 

State  taxation  of  national  banks.    Note,  69  Am.  St.  Rep.  45,  47. 

State  tax  on  national  banks.    Note,  45  L.  R.  A.  746,  762. 

139  17.  8.  449-462,  35  L.  Ed.  219,  11  Sap.  Ot.  573,  IN  RE  DUNCAN. 

Habeas  corpus  will  not  issue  pending  appeal  from  decision  of  court 
having  jurisdiction. 

Approved  in  Ex  parte  Powers,  129  Fed.  991,  reaffirming  rule;  Re  Lin- 
coln, 202  U.  S.  181,  50  L.  Ed.  986,  26  Sup.  Ct.  602,  denying  habeas  corpus 
where  one  convicted  of  bringing  liquor  into  Indian  country,  where  writ 
of  error  available ;  Minnesota  v.  Brundage,  180  U.  S.  502,  45  L.  Ed.  641, 
21  Sup.  Ct.  456,  refusing  application  for  habeas  corpus  to  release  pris- 
oner from  sentence  of  Municipal  Court  of  Minneapolis,  where  State 
remedy  not  exhausted;  Davis  v.  Burke,  179  U.  S.  402,  45  L.  Ed.  251, 
21  Sup.  Ct.  211,  refusing  to  interfere  with  execution  of  State  court  sen- 
tence on  ground  of  invalid  State  law,  where  question  not  raised  in  State 
court ;  New  York  v.  Eno,  155  U.  S.  96,  39  L.  Ed.  83,  15  Sup.  Ct.  33,  re- 
fusing habeas  corpus  where  indictment  charges  offense  against  State 
law,  though  also  may  be  Federal  offense;  Whitten  v.  Tomlinson,  160 
U.  S.  242,  40  L.  Ed.  412,  16  Sup.  Ct.  302,  refusing  habeas  corpus  where 
prisoner  held  upon  extradition  warrant  and  indictment  by  State  court; 
In  re  King,  51  Fed.  436,  holding  Federal  court  has  discretion,  upon 
habeas  corpus  to  release  prisoner  convicted  in  State  court,  to  grant  writ 
or  compel  appeal  to  highest  State  court;  In  re  Huse,  79  Fed.  307, 
25  C.  C.  A.  1,  refusing  habeas  corpus  to  discharge  person  confined  in 
insane  asylum  under  State  law ;  United  States  v.  McAleese,  93  Fed.  658, 
35  C.  C.  A.  529,  refusing  habeas  corpus  where  debtor  arrested  for  fraud- 
ulent insolvency  in  State  and  afterward  declared  bankrupt  in  Federal 
court. 

When  a  prisoner  may  be  released  on  habeas  corpus  after  judgment 
and  sentence.    Note,  87  Am.  St.  Rep.  202. 
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Statute,  duly  certified,  is  presumed  to  have  been  duly  passed  until 
contrary  shown. 

Approved  in  Milwaukee  County  v.  Isenring,  109  Wis.  26,  27,  85  N.  W. 
137, 138,  holding  in  contest  of  law,  court  may  examine  legislative  jour- 
nals at  time  of  passing  law  in  question,  or  consult  any  other  trustworthy 
source  of  information;  McLane  v.  Paschal,  8  Tex.  Civ.  App.  401,  28 
S.  W.  713,  upholding  Revised  Civil  Statutes  of  Texas ;  Lyons  v.  Woods, 
153  U.  S.  664,  38  L.  Ed.  869,  14  Sup.  Ct.  965,  arguendo. 

Appellate  court  will  not  consider  evidence  of  contents  of  legislative 
journals  not  produced  below. 

Approved  in  dissenting  opinion  in  Robertson  v.  State,  70  Tex.  Cr.  340, 
159  S.  W.  731,  majority  holding  provisions  of  statutes  making  certain 
gaming  acts  punishable  only  as  misdemeanors  having  been  repealed,  their 
subsequent  incorporation  in  report  of  commission  for  revision  of  crim- 
inal laws  left  them  repealed,  although  such  report  was  adopted  by  legis- 
lature. 

Distinguished  in  State  v.  Erickson,  39  Mont.  282,  283,  102  Pac.  337, 
holding  court  cannot  determine  from  journals  of  two  Houses  that  en- 
rolled bill  contained  amendments  not  adopted  and  that  it  differed  materi- 
ally from  bill  passed  by  two  Houses. 

Habeas  corpus  will  not  issue  from  Federal  court  to  try  validity  of 
law  upheld  by  State  courts. 

Approved  in  Kroschel  v.  Munkers,  179  Fed.  964,  person  convicted  of 
violating  ordinance  regulating  sale  of  intoxicating  liquors  and  failing 
to  avail  himself  of  right  of  appeal  to  State  Circuit  Court  within  time 
prescribed  is  not  entitled  to  writ  of  habeas  corpus  from  Federal  court 
for  denial  of  due  process  of  law ;  Ex  parte  Powers,  129  Fed.  989,  refusing 
to  consider  on  habeas  corpus  regularity  of  gubernatorial  election  contest 
before  legislature. 

Constitutions,  State  and  Federal,  are  limitations  upon  power  of  people 
as  against  impulses  of  mere  majorities. 

Approved  in  In  re  McConaughy,  106  Minn.  417, 119  N.  W.  418,  holding 
courts  of  State  have  jurisdiction  to  determine  whether  constitutional 
amendment  has  been  legally  submitted  to  and  adopted*  by  people ;  State 
v.  Cunningham,  81-  Wis.  498, 15  L.  R.  A.  572,  51  N.  W.  734,  holding  Wis- 
consin Laws  of  1891,  c.  482,  " Apportionment  Act,"  unconstitutional; 
dissenting  opinion  in  Taylor  v.  Beckham  (No.  1),  178  U.  S.  604,  44  L.  Ed. 
1210,  20  Sup.  Ct.  1016,  majority  holding  decision  of  State  court  against 
claimant  to  governorship  in  Taylor-Beckham  contest  not  appealable  to 
Supreme  Court. 

Decision  against  constitutional  right  as  nullity  subject  to  collateral 
attack.    Note,  39  L.  R.  A.  455. 
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Whether  State  statute  baa  binding  farce  under  State  Constitution  Is 
for  State  courts  to  determine. 

Approved  in  Stickney  v.  Kelsey,  209  U.  S.  420,  52  L.  Ed.  864,  28  Sup. 
Ct.  508,  dismissing  writ  of  error  to  review  determination  of  highest  State 
court  of  proper  method  of  proving  existence  of  its  own  laws;  Taylor  v. 
Beckham  (No.  1),  178  U.  S.  579,  44  L.  Ed.  1201,  20  Sup.  Ct.  901,  holding 
decision  of  State  court  against  claimant  to  governorship  not  depriving  de- 
feated party  of  property  giving  appeal  to  Supreme  Court;  Pacific  Tel. 
&  Tel.  Co.  v.  Eshleman,  166  Cal.  658,  Ann.  Gas.  19150,  822,  50  L.  R.  A. 
(N.  S.)  652,  137  Pac.  1125,  under  provision  of  State  Constitution,  legis- 
lature may,  subject  to  Federal  Constitution,  confer  any  powers  on  rail- 
road commission  germane  to  subject  of  regulation  and  control  of  public 
utilities,  and  legality  of  such  power  cannot  be  questioned;  O'Connor  v. 
Smithers,  45  Colo.  44,  99  Pac.  54,  judges  of  Supreme  Court  nominated  on 
Republican  ticket  and  also  by  certificate  on  another  ticket  were  not  dis- 
qualified to  hear  appeal  to  determine  right  of  such  ticket  to  place  on 
official  ballot;  Neiberger  v.  McCultough,  253111.  322,  97  N.  E.  663,  court 
has  power  to  determine  whether  bill  complies  with  Constitution  so  as  to 
become  law;  Louisville  etc.  R.  Co.  v.  Central  Stockyards  Co.,  133  Ky. 
188,  97  S.  W.  792,  provision  of  State  Constitution  requiring  interchange 
and  switching  of  cars  between  connecting  carriers  in  transfer  and  de- 
livery of  freight,  is  not  invalid  as  interference  with  interstate  commerce ; 
People  v.  Mensching,  187  N.  Y.  20, 10  Ann.  Gas.  101, 10  L.  E.  A.  (N.  S.) 
625,  79  N.  E.  887,  law  of  1906  imposing  tax  on  transfers  of  stock  of 
domestic  and  foreign  corporations  of  two  cents  on  each  share  of  one 
hundred  dollars  face  value  or  fraction  thereof  measures  tax  by  number 
of  shares  regardless  of  actual  value,  and  is  invalid;  Leeper  v.  Texas, 
139  U.  S.  468,  35  L.  Ed.  227,  11  Sup.  Ct.  579,  and  Davis  v.  Texas,  139 
U.  S.  652,  35  L.  Ed.  301,  11  Sup.  Ct.  675,  applying  principle  to  Texas 
Penal  Code;  In  re  Manning,  139  U.  S.  507,  35  L.  Ed.  265, 11  Sup.  Ct.  625, 
affirming  State  court's  denial  of  habeas  corpus;  Talton  v.  Mayes,  163 
U.  S.  385,  41  L.  Ed.  199,  16  Sup.  Ct.  990,  holding  question  as  to  what 
is  law  of  Cherokee  Nation  is  for  local  courts;  In  re  King,  46  Fed.  911, 
holding  verdict  and  judgment,  according  to  law  of  State,  is  due  process 
of  law. 

Distinguished  in  Louisville  Trust  Co.  v.  Cincinnati,  76  Fed.  300,  22 
C.  C.  A.  334,  holding  Federal  courts  will  not  necessarily  follow  decision 
of  State  courts  upon  statutes  where  rendered  after  contract  entered  into. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to  Federal  courts. 
Note,  40  L.  R.  A.  (N.  S.)  402. 
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189  XT.  8.  402-466,  36  I*.  Ed.  225,  11  Sup.  Ot  677,  LEEPER  V.  TEXAS. 
Petition  for  writ  of  error  is  no  part  of  record. 
Approved  in  Corkran  Oil  Co.  etc.  v.  Arnaudet,  199  U.  S.  193,  60  L.  Ed. 
160,  26  Sup.  Ct.  41,  reaffirming  rale. 

To  give  Supreme  Court  jurisdiction  on  appeal  State  court's  record 
most  show  Federal  question  set  up. 

Approved  in  Eastern  Building  &  Loan  Assn.  v.  Welling,  181  U.  S.  49, 
46  L.  Ed.  741,  21  Sup.  Gt.  532,  holding  where  Federal  questions  not 
raised  in  State  court  until  case  remitted  to  trial  court  and  application 
made  for  rehearing,  Supreme  Court  will  not  consider;  In  re  Robertson, 
156  U.  S.  185,  39  L.  Ed.  390,  15  Sup.  Ct.  325,  and  Staallcup  v.  Tacoma, 
165  U.  S.  719,  41  L.  Ed.  1185,  17  Sup.  Ct.  998,  following  rule ;  Duncan 
v.  Missouri,  152  U.  S.  384,  38  L.  Ed.  488,  14  Sup.  Ct.  572,  holding  Fed- 
eral question  raised  after  judgment  upon  motion  to  transfer  too  late; 
Meyer  v.  Richmond,  172  U.  S.  92,  48  L.  Ed.  378, 19  Sup.  Ct.  110,  uphold- 
ing jurisdiction  where  Federal  question  raised  a  motion  made  to  set  aside 
judgment;  Bushnell  v.  Crooke  Min.  Co.,  148  U.  S.  689, 87  L.  Ed.  618,  13 
Sup.  Ct.  774,  Loeber  v.  Schroeder,  149  U.  S.  585,  37  L.  Ed.  859,  13  Sup. 
Ct.  936,  reprinted  in  76  Md.  352,  and  Lamar  Canal  Co.  v.  Amity  Land 
etc.  Co.,  26  Colo.  380,  77  Am.  St.  Rep.  261,  58  Pac.  603,  denying  certificate 
that  Federal  question  presented  when  first  raised  on  rehearing;  Colum- 
bia Water  Power  Co.  v.  Columbia  Elec.  Street  Ry.  Co.,  172  U.  S.  488, 
43  L.  Ed.  526, 19  Sup.  Ct.  252,  arguendo. 

Record  for  showing  Federal  Supreme  Court's  jurisdiction  to  review 
State  court's  decision.    Note,  63  L.  R.  A.  833. 

What  record  must  show  as  to  presentation  and  decision  of  Federal 
question  in  State  court  to  confer  jurisdiction  on  Federal  Supreme 
Court.    Note,  63  L.  R.  A.  473. 

It  Is  for  State  court  to  determine  whether  State  statutes  are  binding 
under  State  Constitution. 

Approved  in  Martinez  v.  State  of  Texas,  232  U.  S.  714,  58  L.  Ed.  811, 
34  Sup.  Ct.  330,  and  Boyd  v.  Texas,  209  U.  S.  539,  52  L.  Ed.  917,  28 
Sup.  Ct.  570,  both  dismissing  writ  of  error  for  want  of  jurisdiction; 
Peters  v.  Gilchrist,  222  U.  S.  492,  56  L.  Ed.  283,  32  Sup.  Ct.  122,  State 
court  having  held  act  of  Florida  legislature  incorporating  railroad  and 
granting  it  aid,  invalid,  Federal  court  is  bound  to  hold  trustees  of 
internal  improvement  fund  had  no  power  to  convey  land  under  that  act, 
and  grantees  have  no  title  to  lands  claimed  thereunder;  Louisville  etc. 
R.  Co.  v.  Central  Stockyards  Co.,  133.  Ky.  188,  17  S.  W.  792,  provision 
of  State  Constitution  requiring  interchange  and  switching  of  cars  be- 
tween connecting  carriers  in  transfer  and  delivery  of  freight  is  not  in- 
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valid  as  interference  with  interstate  commerce;  Ex  parte  Martinez,  66 
Tex.  Cr.  9, 145  S.  W.  963,  holding  act  authorizing  special  term  of  District 
Court  valid,  and  denying  relief  by  habeas  corpus  to  person  convicted 
of  murder  at  such  special  term,  where  no  objections  were  made  during 
trial  to  legality  of  proceedings;  O'Neil  v.  Vermont,  144  U.  S.  336,  86 
L.  Ed.  457,  12  Sup.  Ct.  698,  following  Virginia  decision  convicting  person 
of  selling  liquor  contrary  to  law;  In  re  King,  46  Fed.  911,  upholding 
conviction  of  Seventh  Day  Adventist  under  Tennessee  Sunday  law; 
Crowther  v.  Fidelity  Ins.  etc.  Co.,  85  Fed.  44,  29  C.  C.  A.  1,  construing 
Virginia  act  of  March  21,  1877;  Board  of  Commrs.  of  Stanley  County 
v.  Coler,  96  Fed.  290,  37  C.  C.  A.  484  (following  State  decision  that 
statute  authorizing  bond  issue  void) ;  Indianapolis  v.  Navin,  151  Ind.  158, 
41  L.  R.  A.  344,  51  N.  E.  81,  following  rule,  though  Federal  courts  sub- 
sequently decided  contrary  to  State;  State  v.  Wilson,  121  N.  C.  457,  28 
S.  E.  557,  holding  railroad  commissioner,  by  accepting  office,  under  North 
Carolina  Laws  of  1891,  c.  320,  may  be  removed  without  trial  by  jury; 
McLane  v.  Paschal,  8  Tex.  Civ.  App.  401,  28  S.  W.  713,  upholding  Revised 
Civil  Statutes  of  Texas  of  1879 ;  dissenting  opinion  in  Robertson  v.  State, 
70  Tex.  Cr.  340,  159  S.  W.  731,  majority  holding  that  where  commis- 
sioners for  revision  of  criminal  laws,  having  power  to  adopt  statutes  not 
repealed  or  amended,  incorporated  into  report,  adopted  by  legislature, 
repealed  sections  making  gaming  acts  punishable  only  as  misdemeanors, 
such  provisions  remained  repealed  and  of  no  effect. 

Distinguished  in  Coler  v.  Board  of  Commrs.  of  Stanley  County,  89 
Fed.  261,  holding  rule  not  applicable  where  decision  of  State  court, 
previous  to  purchase,  upheld  statute  authorizing  bond  issue. 

Questions  considered  by  Federal  Supreme  Court  in  reviewing  judg- 
ments of  State  courts.    Note,  63  L.  R.  A.  576,  577. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to,  Federal  courts. 
Note,  40  L.  R.  A.  (N.  S.)  402. 

Fourteenth  Amendment  does  not  limit  State's  power  over  crimes,  except 
to  guarantee  equal  justice. 

Approved  in  Twining  v.  New  Jersey,  211  U.  S.  101,  111,  53  L.  Ed. 
107,  111,  29  Sup.  Ct.  14,  exemption  from  self-incrimination  is  not  safe- 
guarded as  against  State  action  by  Fourteenth  Amendment;  Moore  v. 
Missouri,  159  U.  S.  678,  40  L.  Ed.  308,  16  Sup.  Ct.  181,  upholding  Mis- 
souri Rev.  Stats.,  §  3959,  providing  extra  penalty  for  third  offenses;  In 
re  Langford,  57  Fed.  575,  holding  South  Carolina  Dispensary  Act  of  De- 
cember, 1892,  void  under  South  Carolina  Const.,  art.  I,  §  12. 

Constitutional  guarantee  of  due  process  is  satisfied  by  administration 
of  law  through  courts  of  justice. 
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Approved  in  Miedreich  v.  Lauenstein,  232  U.  S.  246,  58  L.  Ed.  590, 
^  Sup.  Ct.  309,  person  damaged  by  false  return  of  sheriff  is  not  denied 
toe  process  by  enforcement  of  judgment  based  on  such  false  return, 
because  amount  of  sheriff's  bond  is  less  than  amount  of  his  loss;  Max- 
**U  v.  Dow,  176  U.  S.  603,  604,  44  L.  Ed.  605,  606,  20  Sup.  Ct.  457, 
folding  Utah  practice  of  proceeding  by  information  instead  of  indict- 
ment and  before  jury  of  eight  instead  of  twelve ;  Davis  v.  Berry,  216  Fed. 
418,  act  of  Iowa  legislature  providing  for  performance  of  operation  of 
vasectomy  on  criminals  twice  convicted  of  felony  on  order  of  State 
board  of  parole  after  private  hearing  of  which  prisoner  is  not  notified 
until  ordered  to  submit  to  operation,  is  invalid;  People  v.  Coleman,  145 
Cal.  615,  79  Pac.  286,  upholding  Penal  Code,  §  666,  increasing  punish- 
ment of  second  offenders,  and  §  1158,  relative  to  verdict  on  charge  of 
Prior  conviction ;  In  re  Finley,  1  Cal.  App.  210,  81  Pac.  1046,  upholding 
e&aJ  Code,  §  246,  imposing  death  penalty  on  life  termer  committing  ag- 
j^avated  assault;  Brantley  v.  State,  132  Ga.  580,  131  Am.  St.  Rep.  218, 
*6  Ann.  Oas.  1203,  64  S.  E.  679,  where  person  indicted  for  murder  is 
Evicted  of  manslaughter  and  under  provision  of  State  Constitution 
oves  for  new  trial  and  obtains  it,  Fourteenth  Amendment  does  not  pre- 
e2*t  tiiTn  from  being  again  tried  for  murder;  People  v.  Botkin,  9  Cal. 
PP-    251,  98  Pac.  865,  provision  of  Penal  Code  making  amenable  to 
j,    *\  lows  of  State,  person  who,  in  whole  or  in  part,  commits  crime 
j    **eill»  does  not  violate  Fourteenth  Amendment;  Kutzner  v.  Meyers,  182 
0*    *    "T'S,  108  N.  E.  116,  statute  providing  for  appointment  of  guardian 
y8  Pei"son  incapable  from  old  age  of  managing  estate  or  business  affairs, 
&^ali^  ;  State  v.  Jack,  69  Kan.  393,  1  L.  R.  A.  (N.  S.)  167,  76  Pac.  913, 
^^i^g  anti-trust  act  of  1897;  Rosenbush  v.  Bernheimer,  211  Mass. 
Cas.  1913A,  1317,  97  N.  E.  987,  statute  providing  for  attach- 
trustee  process,  enacted  before  execution  of  contract  for  ship- 
goods  sought  to  be  attached  in  hands  of  carrier  is  not  denial  of 
*^>cess  of  law;  Tieton  Hotel  Co.  v.  Manheim,  75  Wash.  646,  135 
»0,  defendants,  in  action  to  quiet  title,  brought  into  court  by 
process,  and  prosecuting  appeal  have  asserted  claim  of  right, 
not  denied  due  process  of  law,  by  denial  of  their  claim;  Iowa 
,y.  Co.  v.  Iowa,  160  U.  S.  393,  40  L.  Ed.  469,  16  Sup.  Ct.  345,  up- 
denial  of  jury  trial  in  civil  suit  pending  in  State  court;  Brown 
Jersey,  175  U.  S.  176,  44  L.  Ed.  121,  20  Sup.  Ct.  78,  upholding 
Vv^-jsVck  jury  law"  of  New  Jersey,  Laws  of  1898,  c.  237,  §§  75,  76;  State 
-9tv,  98  Tenn.  329,  39  S.  W.  232,  upholding  construction  of  verdict  of 
^.fluittal  by  State  courts  as  to  its  effect  on  jeopardy ;  dissenting  opinion 
in  Hendryx  v.  Perkins,  114  Fed.  824,  52  C.  C.  A.  435,  majority  holding 
bill  to  vacate  decree  for  fraud,  showing  mistake  only,  not  maintainable 
after  nine  years '  delay ;  dissenting  opinion  in  State  v.  Rogers,  162  N.  C. 
661,  Ann.  Oas.  1914A,  867,  46  L.  R.  A.  (N.  8.)  38,  78  S.  E.  295,  majority 
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holding  where  accused  pleads  not  guilty  in  homicide  case  he  could  not 
waive  right  to  trial  by  jury  of  twelve  men  by  accepting  jury  of  eleven 
men  when  twelfth  juror  was  excused  for  mental  unfitness. 

Distinguished  in  Chicago  etc.  R.  R.  Co.  v.  Chicago,  166  U.  S.  234,  41 
L.  Ed.  984,  17  Sup.  Ct.  584,  holding  State  may  not  take  property  with- 
out due  process,  though  authorized  by  statute. 

Constitutional  requirement  of  due  process  Is  secured  when  laws  operate 
on  all  persons  alike. 

Approved  in  Florida  C.  &  P.  R.  R.  Co.  v.  Reynolds,  183  U.  S.  478, 
46  L.  Ed.  287,  22  Sup.  Ct.  179,  upholding  Fla.  Laws  1885,  c.  3558,  re- 
quiring controller  to  assess  railroad  property  for  taxes  escaped  during 
1879,  1880  and  1881;  Bolin  v.  Nebraska,  176  U.  S.  86,  44  L.  Ed.  388, 
20  Sup.  Ct.  288,  upholding  as  due  process,  under  Fourteenth  Amend- 
ment, Nebraska  proceeding  by  information  for  felony ;  In  re  Francis,  136 
Fed.  913,  where  it  was  alleged  that  debt  for  which  bankrupts  were  liable 
was  created  through  fraud,  that  two  of  them  had  absconded  and  third 
was  in  jail,  appointment  of  receiver  before  adjudication,  without  notice 
to  latter  was  valid;  Knight  &  Jillson  Co.  v.  Miller,  172  Ind.  45,  18  Ann. 
Cas.  1146,  87  N.  E.  830,  upholding  validity  of  State  Anti-Trust  Acts; 
State  v.  Haun,  61  Kan.  154,  59  Pac.  343,  holding  unconstitutional  Kan. 
Laws  1897,  c.  145,  making  unlawful  payment  of  employees  in  any  credit 
other  than  lawful  money  of  United  States;  Ex  parte  Martinez,  66  Tex. 
Cr.  69, 145  S.  W.  994,  indictment  for  murder  in  certain  county  is  not  void 
because-  person  accused  was  not  present  in  that  county  when  indicted ; 
Pinney  v.  Providence  Loan  etc.  Co.,  106  Wis.  401,  80  Am.  St.  Rep.  41,  50 
L.  R.  A.  577,  82  N.  W.  310,  holding  unconstitutional  Wis.  Rev.  Stats., 
§  1775b,  authorizing  service  on  private  corporation  by  leaving  copy  of 
process  with  register  of  deeds;  Davis  v.  Texas,  139  U.  S.  653,  35  L.  Ed. 
301,  11  Sup.  Ct.  675,  upholding  Texas  Code  of  Civil  Procedure,  §  560, 
addressing  motion  for  continuance  to  discretion  of  court;  Giozza  v. 
Tiernan,  148  U.  S.  662,  37  L.  Ed.  601,  13  Sup.  Ct.  724,  upholding  Texas 
law  taxing  liquor  dealers ;  McNulty  v.  California,  149  U.  S.  648,  37  L.  Ed. 
884,  13  Sup.  Ct.  960,  holding  indictment  by  grand  jury  not  necessary 
where  Constitution  authorizes  information ;  State  v.  Brett,  16  Mont.  369, 
40  Pac.  876,  upholding  Const.,  art.  Ill,  §  8,  permitting  filing  information 
with  leave  of  court  without  preliminary  examination ;  State  v.  Hodgson, 
66  Vt.  157,  28  Atl.  1095,  upholding  Vermont  Rev.  Laws,  §  3802  (liquor 
laws) ;  Bittenhaus  v.  Johnston,  92  Wis.  597,  32  L.  R.  A.  383,  66  N.  W. 
807,  upholding  Wisconsin  Laws  of  1895,  0.  221,  authorizing  seizure  and 
destruction  of  nets  used  in  violation  of  law. 

Fourteenth  Amendment  considered  with  relation  to  special  privi- 
leges, burdens  and  restrictions.    Note,  25  Am.  St.  Rep.  885,  887. 
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Df  court  to  compel  defendant  in  criminal  case  to  submit  to 
<cal  examination.    Note,  Ann,  Gas.  1912D,  228. 

disqualification  of  juror  as  ground  for  new  trial.    Note, 
R.  A.  (N.  S.)  945. 

Ve9-477,  35  L.  Ed.  213,  11  Sup.  Ot  560,  DELAWABE  ETC.  B.  B. 
V      **   OONVEBSE. 

^J/*^  court  may  direct  verdict  when  evidence  is  so  conclusive  that 
/***  verdict  would  be  set  aside. 

Approved  in  Slocum  v.  New  York  life  Ins.  Co.,  228  U.  S.  369,  Ann. 
CM.  1914D,  1029,  67  L.  Ed.  883,  33  Sup.  Ct.  523,  although  under  State 
practice  judgment  may  be  entered  on  evidence  non  obstante  veredicto, 
federal  courts,  under  seventh  amendment,  must  order  new  trial  where 
evidence  does  not  sustain  verdict;  Davidson  Steamship  Co.  v.  United 
States,  205  U.  S.  193,  51  L.  Ed.  767,  27  Sup.  Ct.  480,  whether  captain  of 
steamship,  acting  as  pilot,  and  failing  to  keep  himself  informed  of 
changes  in  harbors,  is  guilty  of  negligence  in  colliding  with  govern- 
ment breakwater,  is  for  jury;  McGuire  v.  Blount,  199  U.  S.  148,  50 
L.  Ed.  130,  26  Sup.  Ct.  1,  applying  rule  in  ejectment;  Marandi  v.  Texas 
&  Pac.  R.  R.  Co.,  184  U.  S.  191,  46  L.  Ed.  496,  29  Sup.  Ct.  347,  holding 
question  for  jury   whether  railroad  company  negligent  in  failing  to 
provide  sufficient  protection  against  fire  in  cotton  piled  up  on  platform; 
Patton  v.  Texas  &  Pac.  R.  R.  Co.,  179  U.  S.  660,  45  L.  Ed.  363,  21  Sup. 
Ct.  276,  holding  direction  of  verdict  for  defendant  proper,  where  fire- 
man injured  by  turning  of  loose  step  while  cleaning  engine  at  end  of 
*riP  instead  of  on  return ;  Chicago  etc.  Ry.  Co.  v.  Kroloff,  217  Fed.  529, 
.    C.  C.  A.  377,  reversing  judgment  for  plaintiff  in  action  against 
liroad  for  wrongful  death  for  refusal  to  withdraw  charge  of  negli- 
gence ^  failing  to  ring  bell,  where  evidence  did  not  sustain  charge; 
llissouri  Pac.  Ry.  Co.  v.  Oleson,  213  Fed.  330,  130  C.  C.  A.  31,  holding 
re£asa\  to  direct  verdict  was  not  error  in  action  against  railroad  for 
personal  injnries  resulting  from  falling  over  post  placed  by  railroad  so 
near  Public  street  as  to  lean  over  sidewalk ;  Murphy  v.  Milford  etc.  Ry. 
p°-,   2a O  Fed.  140,  126  C.  C.  A.  649,  in  action  for  injuries  to  passenger 
stx-e^t-car  resulting  from  breaking  of  bolt  in  seat  against  which 
^•^■^   leaning,  where  there  was  no  evidence  that  bolt  had  been  in- 
T  e<i     during  five  years  car  had  been  in  use,  question  of  defendant's 
ls"**"*vce  was  for  jury;  Canadian  Northern  Ry.  Co.  v.  Senske,  201  Fed. 


.  '  "^^O  C.  C.  A.  65,  holding  railroad  was  entitled  to  peremptory 
.  ..  ^"fcxon  in  its  favor,  where  injury  to  employee  resulted  from  de- 
ft ,  ^  handhold  upon  foreign  car  inspected  when  it  came  upon  de- 
y,  j^*^^-  '8  road  °y  visual  inspection  and  testing  handhold ;  Hart  v. 
**^^  Pac.  Ry.  Co.,  196  Fed.  187,  116  C.  C.  A.  12,  holding  pedes- 
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trian  killed  while  walking  along  railroad  track  was  negligent  as  matter 
of  law;  Atlantic  Coast  Line  R.  Go.  v.  Interstate  Commerce  Commission, 
194  Fed.  458,  in  suit  by  carrier  to  annul  order  of  commerce  commission 
declaring  rate  unreasonable  and  establishing  lower  rate,  whether  there 
was  evidence  to  sustain  findings  of  commission  is  matter  of  law  which 
court  has  jurisdiction  to  determine;  Northern  Pac.  Ry.  Co.  v.  Tracy, 
191  Fed.  18,  111  C.  C.  A.  557,  where  plaintiff's  traction-engine  became 
stalled  on  track  and  his  employees  saw  smoke  of  approaching  train, 
but  failed  to  send  some  one  down  track  to  signal  train,  contributory 
negligence,  as  matter  of  law,  precluded  recovery  for  loss  of  engine; 
Howe  v.  Parker,  190  Fed.  746,  111  C.  C.  A.  466,  patents  and  decision 
of  Land  Department  may  be  avoided  for  error  of  law,  gross  mistake 
of  fact,  or  fraud  upon  officers  of  government  by  direct  suit  in  equity; 
Robinson  v.  National  Tube  Co.,  174  Fed.  409,  98  C.  C.  A.  578,  where 
evidence  was  overwhelming  that  hearing  was  impaired  before  accident, 
instruction  not  to  assess  damages  for  loss  of  hearing  was  not  error; 
Swords  v.  Page,  174  Fed.  919,  98  C.  C.  A.  528,  in  action  by  receiver  of 
bank  against  stockholder  and  director  to  recover  price  of  shares  sold 
to  cashier  and  paid  for  with  funds  of  bank,  evidence  was  insufficient  to 
charge  defendant  with  notice  that  stock  was  bought  by  cashier  or  paid 
for  with  funds  of  bank,  where  stock  was  delivered  on  contract  signed 
by  cashier  as  agent  of  another  director;  Russell  v.  Oregon  etc.  R.  Co., 
155  Fed.  25,  83  C.  C.  A.  618,  affirming  directed  verdict  for  defendant, 
where  deceased  was  guilty  of  contributory  negligence  and  was  trespasser 
upon  railroad  tracks  when  killed ;  Crookston  Lumber  Co.  v.-  Boutin,  149 
Fed.  685,  79  C.  C.  A.  368,  applying  rule  in  action  for  death  of  sawmill 
employee  through  defective  machinery;  Guild  v.  Pringle,  145  Fed.  314, 
76  C.  C.  A.  .192,  upholding  refusal  to  direct  verdict  for  defendant  in 
action  against  city  contractor  for  death  of  pedestrian  by  falling  into 
excavation;  Northern  Pac.  R.  Co.  v.  Jones,  144  Fed.  52,  75  C.  C.  A. 
205,  applying  rule  in  action  for  injuries  to  one  walking  along  railroad 
right  of  way ;  J.  W.  Bishop  Co.  v.  Shelhorse,  141  Fed.  647,  72  C.  C.  A. 
337,  applying  rule  in  action  against  master  for  death  of  employee; 
Payne  v.  Mutual  Life  Ins.  Co.,  141  Fed.  340,  72  C.  C.  A.  487,  reversing 
direction  of  verdict  for  defendant  in  action  on  life  policy  defended 
on  ground  that  it  was  not  obtained  bona  fidedly;  Bank  of  Havelock  v. 
Western  Union  Tel.  Co.,  141  Fed.  527,  5  Ann.  Caa.  515,  4  L.  R.  A. 
(N.  S.)  181,  72  C.  C.  A.  580,  applying  rule  in  action  for  damages  for 
transmitting  and  delivering  false  telephone  message;  Huntt  v.  Mc- 
Namee,  141  Fed.  298,  72  C.  C.  A.  441,  upholding  direction  of  verdict  for 
defendant  in  action  against  contractor  for  personal  injuries  caused  by 
blast;  International  Textbook  Co.  v.  Heartt,  136  Fed.  133,  69  C.  C.  A. 
127,  applying  rule  in  action  for  slander  committed  by  agent  of  de- 
fendant; Patillo  v.  Allen-West  Com.  Co.,  131  Fed.  686,  65  C.  C.  A. 
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508,  applying  rale  in  action  for  balance  of  account;  Clark  v.  Kansas 
City  etc.  R.  Co.,  129  Fed.  343,  64  C.  C.  A.  19,  contributory  negligence 
of  owner  of  warehouse  set  on  fire  by  sparks  from  fire  maintained  by 
track  crews  of  railroad  is  for  jury ;  Robinson  v.  Pittsburg  Coal  Co.,  129 
Fed.  328,  63  C.  C.  A.  268,  where  seamen  injured  by  breaking  of  mast 
caused  by  striking  of  bucket  negligently  swung  by  stevedores,  cause  of 
accident  is  for  jury;  Cary  Bros.  v.  Morrison,  129  Fed.  181,  65  L.  R.  A. 
659,  63  C.  C.  A.  267,  contributory  negligence  of  one  killed  by  blasting 
is  for  jury;  Gilbert  v.  Burlington  etc.  R.  Co.,  128  Fed.  632,  63  C.  C.  A. 
27,  holding  plaintiff  precluded  from  recovering  for  injury  while  un- 
coupling cars  by  going  between  them  instead  of  using  patent  lever ;  Dun- 
worth  v.  Grand  Trunk  etc.  R.  Co.,  127  Fed.  309,  62  C.  C.  A.  225,  hold- 
ing where  deceased  killed  while  standing  on  railroad  crossing,  court 
bound  to  direct  verdict  for  defendant;  St.  Louis  Cordage  Co.  v.  Miller, 
]26  Fed.  508,  63  L.  R.  A.  551,  61  C.  C.  A.  477,  holding  erroneous  refusal 
to  charge  for  defendant,  where  plaintiff  was  injured  while  working 
farming  machine  with  unprotected  cog-wheels ;  Pennsylvania  Co.  v.  Paul, 
126  Fed.  159,  62  C.  C.  A.  135,  sustaining  submission  to  jury  of  question 
of  negligence  where  plaintiff  riding  on  special  ticket  was  injured  while 
riding  on  crowded  platform ;  Cole  v.  German  Sav.  &  Loan  Soc,  124  Fed. 
122,  63  L.  R.  A.  416,  59  C.  C.  A.  593,  sustaining  direction  for  defendant 
where  plaintiff  was  injured  by  stepping  down  elevator  shaft  when 
strange  boy  operated  gate;  Bryce  v.  Southern  R.  Co.,  122  Fed.  713,  hold- 
ing insufficient  under  S.  C.  Code  Civ.  Proc,  §  163,  as  to  engineer  and 
fireman,  complaint  simply  stating  derailment  of  train;  Ragsdale  v. 
Southern  R.  Co.,  121  Fed.  927,  holding  proper  direction  of  verdict  for 
defendant,  where  evidence  insufficient  to  sustain  finding  that  defend- 
ant's locomotives  set  fire  in  question;  Chicago  etc.  R.  Co.  v.  Rossow,  117 
Fed.  493,  54  C.  C.  A.  313,  holding  driving  on  track  on  a  trot  with  fur 
collar  turned  up  above  face  obstructing  view  constituted  negligence  in 
law;  St.  Louis  etc.  R.  Co.  v.  Leftwich,  117  Fed.  129,  54  C.  C.  A.  1, 
holding  question  whether  passenger  was  negligent  in  descending  to  lower 
step  to  expectorate  was  for  jury,  not  court;  Brady  v.  Chicago  &  G. 
W.  R.  Co.,  114  Fed.  105,  57  L.  R.  A.  712,  52  C.  C.  A.  48,  sustaining 
direction  for  defendant  where  employee  injured  by  negligence  of  switch- 
man without  showing  any  negligence  on  part  of  company ;  Cudahy  Pack- 
ing Co.  v.  Marcan,  106  Fed.  648,  54  L.  R.  A.  258,  45  C.  C.  A.  515,  hold- 
ing court  should  have  directed  verdict  for  defendant,  where  plaintiff, 
minor,  injured  by  falling  from  block  on  slippery  floor  used  by  him  four 
weeks;  Clark  v.  Zarniko,  106  Fed.  609,  45  C.  C.  A.  494,  holding  court 
should  direct  to  find  for  defendant  where  plaintiff  was  injured  while 
riding  on  footboard  of  tender  without  holding  on  hand  rail;  Mexican 
Cent.  Ry.  Co.  v.  Murray,  102  Fed.  271,  42  C.  C.  A.  334,  holding  where 
evidence   leaves  court  in  doubt  as  to  direction  of  verdict,  court  rightly 
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submission  of  case  to  jury  where  deceased  was  mysteriously  killed; 
40  C.  G.  A.  416,  sustaining  direction  of  verdict  for  plaintiff,  where  de- 
fendant sued  on  note,  alleged  same  was  given  for  wager,  but  did  not 
show  there  was  no  intent  to  deliver  cotton  for  which  note  given;  Railway 
Officials  &  Employees'  Ace.  Assn.  v.  Wilson,  100  Fed.  370, 40  C.  C.  A.  411, 
holding  proper  submission  of  case  to  jury  where  deceased  was  mysteriously 
killed ;  Chicago  etc.  R.  Co.  v.  Price,  97  Fed.  427,  428,  38  C.  C.  A.  239,  sus- 
taining submission  to  jury  of  contradictory  evidence  as  to  character  of 
railroad  track  and  finding  of  unsafeness  thereof;  Western  Union  TeL 
Co.  v.  Perry,  3  Ala.  App.  252,  56  South.  826,  where  agent  of  telegraph 
company  receiving  message  at  night  told  sender  that  she  did  not  know 
whether  terminal  office  was  night  office,  but  that  she  would  try  to  get 
message  through,  and,  such  office  was  not  night  office,  company  was  not 
liable  for  delay  in  delivery  of  message;  Gibson  v.  Canadian  Pac.  Nav. 
Co.,  1  Alaska,  414,  applying  rule  in  action  by  longshoreman  for  per- 
sonal injuries;  Ewing  v.  United  States,  11  Ariz.  13,  89  Pac.  597,  hold- 
ing in  action  by  government  on  bond  of  disbursing  agent,  that  agent's 
certificate  to  government  was  material  misrepresentation  authorizing 
directed  verdict  for  plaintiff;  Scott  v.  District  of  Columbia,  27  App. 
D.  C.  417,  affirming  directed  verdict  for  defendant  in  action  for  per- 
sonal injuries  sustained  by  slipping  on  iron  sewer  plate  on  sidewalk  on 
rainy  day;  Guenther  v.  Metropolitan  R.  R.  Co.,  23  App.  D.  C.  510, 
reversing  directed  verdict  for  defendant,  where  evidence  raised  ques- 
tion for  jury  whether  proximate  cause  of  death  was  wrongful  act  of 
railroad  or  pre-existing  disease  of  intestate;  Warner  v.  Baltimore  etc. 
R.  R.  Co.,  7  App.  D.  C.  87,  affirming  directed  verdict  for  defendant 
in  action  for  wrongful  death  of  person  killed  by  approaching  train, 
while  attempting  to  board  another  train;  Baltimore  etc.  R.  R.  Co.  v. 
Golway,  6  App.  D.  C.  165,  holding  refusal  to  direct  verdict  for  defend- 
ant in  action  for  wrongful  death  was  not  error,  where  there  was  uncer- 
tainty as  to  existence  of  negligence  or  contributory  negligence;  Green- 
well  v.  Washington  Market  Co.,  21  D.  C.  308,  affirming  directed  verdict 
for  defendant  in  action  for  injuries  to  plaintiff  caused  by  falling  into 
unguarded  elevator  shaft;  Branson  v.  Southwestern  Development  Co., 
7  Ind.  Ter.  219,  224,  104  S.  W.  596,  598,  holding  company  was  not  negli- 
gent where  coal  miner  was  killed  by  falling  of  slate  in  room  tunneled 
by  himself  and  where  he  had  option  to  do  his  own  timbering  or  pay 
company's  timberman  for  such  work;  Barber  v.  Harper,  13  N.  M.  514, 
86  Pac.  548,  in  replevin  suit  to  recover  possession  of  two  animals,  title 
to  which  passed  to  plaintiff  under  contract  and  bill  of  sale,  it  was  not 
error  to  direct  verdict  for  plaintiff,  where  contract  and  bill  of  sale  were 
introduced  in  evidence  and  were  undisputed;  Moore  v.  First  Nat.  Bank, 
30  Okl.  627,  121  Pac.  627,  reversing  directed  verdict  for  plaintiff  in 
action  by  indorsee  of  bill  of  exchange  against  drawee  and  aecepter, 
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where  credibility  of  evidence  of  interested  party  was  for  jury;  Harris 
y.  Missouri  etc.  Ry.  Co.,  24  Okl.  346,  24  I*  ft.  A.  (N.  8.)  858,  103  Pac. 
760,  reversing  directed  verdict  for  defendant  in  action  for  damages  for 
male  killed  by  train ;  Missouri  etc.  Ry.  Co.  v.  Shepherd,  20  Okl.  631,  95 
Pac.  245,  holding  question  of  railroad's  negligence  was  for  jury,  and 
affirming  verdict  for  plaintiff  in  action  for  damages  for  horse  killed 
by  train;  Woolf  v.  Washington  etc.  Nav.  Co.,  37  Wash.  503,  79  Pac. 
999,  one  driving  toward  railroad  crossing,  who  could  at  any  point,  for 
some  distance,  have  seen  approach  of  locomotive  bad  be  looked,  and 
injured  in  crossing,  is  contribntorily  negligent  as  matter  of  law;  dissent- 
ing opinion  in  Pulaski  Min.  Co.  v.  Hagan,  196  Fed.  730,  116  C.  C.  A. 
352,  majority  holding,  in  action  for  injuries  to  servant  while  loading 
tank-car  with  sulphuric  acid,  that  method  adopted  by  defendant  was 
not  safe,  and  plaintiff  was  not  guilty  of  contributory  negligence;  dis- 
senting opinion  in  Horton  v.  Seaboard  etc.  Ry.  Co.,  169  N.  C.  113,  85 
S.  E.  223,  majority  holding  evidence  sufficient,  in  action  by  engineer 
against  employer  for  injuries  caused  by  explosion  of  water  glass,  to 
justify  verdict  for  plaintiff ;  Grand  Trunk  Ry.  Co.  v.  Ives,  144  U.  S.  417, 
86  L.  Ed.  489,  12  Sup.  Ct.  683,  Washington  etc.  R.  R.  Co.  v.  Harmon, 
147  U.  S.  580,  37  L.  Ed.  288,  13  Sup.  Ct.  560,  and  Stevens  v.  Missouri 
Pac.  Ry.  Co.,  67  Mo.  App.  364,  all  following  rule;  Elliott  v.  Chicago 
etc.  Ry.  Co.,  150  U.  S.  246,  87  L.  Ed.  1070,  14  Sup.  Ct.  85,  following 
rale  in  case  of  contributory  negligence;  Southern  Pac.  Co.  v.  Pool,  160 
U.  S.  440,  40  L.  Ed.  487,  16  Sup.  Ct.  339,  following  rule  in  action  by 
employee  against  railroad;  Russell  v.  Richmond  etc.  R.  R.  Co.,  47  Fed. 
205,  following  rule  where  brakeman  signed  paper  waiving  claims  for 
injuries  received  if  certain  rules  violated;  United  States  v.  Shapleigh, 
54  Fed.  138,  4  C.  C.  A.  237,  following  rule  in  suit  for  penalties  under 
Rev.  Stats.,  §  3490 ;  Northwestern  Fuel  Co.  v.  Danielson,  57  Fed.  920, 
6  C.  C.  A.  636,  following  rule  where  defendant  removed  supports  of 
trestle  where  plaintiff  worked;  Grimes'  Dry  Goods  Co.  v.  Malcolm,  58 
Fed.  672,  7  C.  C.  A.  426,  following  rule  in  attachment ;  Tucker  v.  Balti- 
more etc.  R.  R.  Co.,  59  Fed.  969,  8  C.  C.  A.  416,  following  rule  where 
party  walked  on  track  when  he  could  have  walked  beside  it;  Brady  v. 
United  life  Ins.  Assn.,  60  Fed.  729,  9  C.  C.  A.  252,  following  rule  in 
action  on  insurance  policy  where  policy  vitiated ;  Blount  v.  Grand  Trunk 
Ry.  Co.,  61  Fed.  379,  9  C.  C.  A.  526,  following  rule  where  pedestrian 
failed  to  look  for  approaching  train;  Franklin  Brass  Co.  v.  Phoenix 
Assur.  Co.,  65  Fed.  776,  13  C.  C.  A.  124,  following  rule  in  action  on 
insurance  policy  where  assured  notified  agents  to  cancel  policy;  Phila- 
delphia etc.  R.  R.  Co.  v.  Peebles,  67  Fed.  592,  14  C.  C.  A.  555,  following 
rale  in  case  of  accident  at  railroad  crossing  due  to  contributory  negli- 
gence; Chicago  etc.  Ry.  Co.  v.  Chambers,  68  Fed.  151,  15  C.  C.  A.  327, 
XV— 35 


139  U.  S.  469-477      NOTES  ON  U.  S.  REPORTS.  546 

refusing  to  direct  verdict  in  collision  of  two  trains;  Southern  Pac.  Co. 
v.  Johnson,  69  Fed.  566, 16  C.  C.  A.  317,  following  rule  in  case  of  injury 
to  engineer;  Flint  etc.  R.  R.  Co.  v.  Marine  Ins.  Co.,  71  Fed.  213,  fol- 
lowing rule  in  case  where  steamer  running  at  high  speed  in  heavy 
fog  runs  ashore;  Sullivan  v.  Colby,  71  Fed.  466,  18  C.  C.  A.  193,  fol- 
lowing rule  in  ejectment;  Chicago  etc.  Ry.  Co.  v.  Belliwith,  83  Fed. 
441,  28  C.  C.  A.  358,  applying  principle  to  damage  suit  where  full 
release  signed  for  consideration;  Claus  v.  Northern  Steamship  Co.,  89 
Fed.  647,  32  C.  C.  A.  282,  applying  principle  where  hatchway  left  open 
at  night;  Detroit  Crude-Oil  Co.  v.  Grable,  94  Fed.  82,  36  C.  C.  A.  94, 
applying  principle  where  servant  relied  on  express  promise  of  master 
to  make  repairs  of  known  defects;  Tobey  v.  Burlington  etc.  Ry.  Co., 
94  Iowa,  267,  33  L.  R.  A.  600,  62  N.  W.  764,  following  rule  where  flying 
switch  made  in  city  limits;  Gildersleeve  v.  Atkinson,  6  N.  M.  266,  27 
Pac.  481,  following  rule  in  suit  against  administrator  under  statute 
requiring  corroborative  evidence;  Candelaria  v.  Atchison  etc.  Ry.  Co., 
6  N.  M.  285,  27  Pac.  503,  following  rule  where  plaintiff  familiar  with 
ground  and  with  time  of  passing  of  trains  walked  along  track;  Rich- 
mond etc.  R.  R.  Co.  v.  Powers,  149  U.  S.  45,  37  L.  Ed.  643,  13  Sup.  Ct. 
749,  refusing  to  direct  verdict  in  case  of  negligence;  Union  Pac.  Ry. 
Co.  v.  McDonald,  152  U.  S.  284,  38  L.  Ed.  443,  14  Sup.  CI.  627,  holding 
negligence  per  se  to  leave  burning  coal  slack  unfenced;  Baltimore  etc. 
R.  R.  Co.  v.  Mackey,  157  U.  S.  83,  39  L.  Ed.  628,  15  Sup.  Ct.  494, 
refusing  to  direct  verdict;  Grimes'  Dry-Goods  Co.  v.  Malcolm,  164  U.  S. 
492,  41  K  Ed.  527,  17  Sup.  Ct.  161,  holding  not  error  to  refuse  jury  to 
retire  second  time  when  facts  undisputed;  Northern  Pac.  R.'  R.  Co.  v. 
Charless,  51  Fed.  572,  576,  2  C.  C.  A.  380,  denying  direction  of  verdict 
in  action  for  negligent  injury  to  brakeman;  Monroe  v.  British  etc.  Ins. 
Co.,  52  Fed.  787,  13  C.  C.  A.  280,  directing  verdict  for  marine  insur- 
ance where  owners  made  unauthorized  sale;  Union  Pac.  Ry.  Co.  v. 
Jarvi,  53  Fed.  70,  3  C.  C.  A.  433,  holding  question  of  miner's  con- 
tributory negligence  for  jury;  Northern  Pac.  R.  R.  Co.  v.  Sullivan,  53 
Fed.  222,  3  C.  C.  A.  506,  upholding  instruction  that  if  whistle  not 
sounded  as  warning  of  danger  then  existing,  blowing  was  negligent  act; 
Northern  Pac.  R.  Co.  v.  Peterson,  55  Fed.  943,  5  C.  C.  A.  338,  upon 
question  of  contributory  negligence  of  person  crossing  track;  Gowen 
v.  Harley,  56  Fed.  980,  6  C.  C.  A.  190,  holding  person  engaged  in  simple 
manual  labor  assumes  obvious  risks;  Minneapolis  v.  Lundin,  58  Fed. 
529,  7  C.  C.  A.  344,  upon  question  of  vice-principal;  Whiting  v.  Equi- 
table Life  Assur.  Soc,  60  Fed.  200,  8  C.  C.  A.  558,  directing  verdict  for 
defendant  where  insurance  policy  paid  by  dishonored  draft;  Baltimore 
etc.  R.  R.  Co.  v.  Meyers,  62  Fed.  374,  10  C.  C.  A.  485,  holding  question 
of  contributory  negligence  of  passenger  standing  on  platform  is  for 
jury ;  Goodlander  Mill  Co.  v.  Standard  Oil  Co.,  63  Fed.  401,  27  L.  R.  A. 
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584, 11  C.  C.  A.  253,  upon  question  of  proximate  cause;  Beatty  v.  Mutual 
Reserve  Fund  Life  Assn.,  75  Fed.  68,  21  C.  C.  A.  227,  holding  error  to 
direct  verdict  upon  question  of  waiver  of  forfeiture  of  insurance  policy; 
Pyle  v.  Clark,  79  Fed.  747,  25  C.  C.  A.  190,  holding  party  crossing 
track  without  looking  along  track  guilty  of  contributory  negligence; 
St  Louis  etc.  R.  R.  Co.  v.  Martin,  61  Ark.  555,  33  S.  W.  1071,  holding 
party  walking  on  main  track,  while  waiting  for  train,  guilty  of  contribu- 
tory negligence;  Davis  v.  California  etc.  R.  R.  Co.,  105  Cal.  136,  38  Pac. 
647,  granting  nonsuit  where  plaintiff  knew  for  four  weeks  that  rail 
lay  across  sidewalk;  Lockhart  v.  Wills,  9  N.  M.  265,  50  Pac.  319,  holding 
error  to  direct  verdict  in  ejectment  based  on  plaintiff's  previous  aban- 
donment where  there  is  testimony  of  nonabandonment;  Lowe  v.  Salt 
Lake  City,  13  Utah,  98,  57  Am.  St.  Rep.  712,  44  Pac.  1051,  refusing 
nonsuit  where  plaintiff  crossed  city  hall  yard  on  dark  night  and  fell 
into  hatchway;  Pool  v.  Southern  Pac.  Co.,  20  Utah,  231,  58  Pac.  332, 
holding  negligence  where  foreman  backed  engine  against  car  under 
which  decedent  ordered  to  work;  Linden  v.  Anchor  Min.  Co.,  20  Utah, 
148,  58  Pac.  358,  holding  where  there  is  uncertainty  as  to  existence  of 
negligence,  from  whatever  cause,  question  is  for  jury;  Lewis  v.  Prien, 
98  Wis.  90,  73  N.  W.  655,  denying  motion  to  direct  verdict  where  evi- 
dence produced  will  sustain  contrary  verdict;  dissenting  opinion  in 
Southern  Pac.  Co.  v.  Burke,  60  Fed.  710,  9  C.  C.  A.  229,  majority  holding 
question  of  negligence  for  jury  where  brakeman  injured  while  coupling 
cars;  Gulf  etc.  Ry.  Co.  v.  Ellis,  54  Fed.  484,  4  C.  C.  A.  454,  arguendo. 

Making  flying-switch  at  night  on  highway,  leaving  cars  uncontrolled, 
without  lights  or  signals,  is  gross  negligence. 

Approved  in  Chicago,  M.  &  St.  P.  Ry.  Co.  v.  Donovan,  160  Fed.  830, 
87  C.  C.  A.  600,  railroad  owes  duty  to  traveling  public,  whether  stran- 
gers or  employees,  to  warn  them  when  about  to  send  car  over  street 
crossing  to  its  yards;  Birmingham  Ry.  etc.  Co.  v.  Murphy,  2  Ala.  App. 
597,  56  South.  820,  in  action  for  injuries  to  child  by  contact  with  live 
wire  suspended  over  street,  evidence  justifies  finding  railway  was  guilty 
of  wanton  negligence;  Baltimore  etc.  R.  R.  Co.  v.  Golway,  6  App.  D.  C. 
166,  instruction  that  railroad  should  exercise  certain  amount  of  care 
at  crossing  which  was  not  regular  street  crossing,  was  not  erroneous; 
Mitchell  v.  Illinois  Cent.  R.  R.  Co.,  110  La.  637,  34  South.  717,  holding 
making  of  "running-switch"  on  much  used  street,  where  brakeman 
failed  to  warn  boy,  gross  negligence;  Vance  v.  Ravenswood  etc.  Ry. 
Co.,  53  W.  Va.  346,  44  S.  E.  464,  upholding  direction  for  plaintiff 
injured  by  cars  of  train  making  "flying-switch,"  where  two  witnesses 
swore  to  looking  down  track  after  engine  passed;  dissenting  opinion  in 
St.  Louis  &  S.  F.  R.  Co.  v.  Cundieff,  171  Fed.  333,  336,  96  C.  C.  A.  211, 
majority  holding  that  plaintiff  injured,  while  walking  across  railroad 
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at  crossing  on  dark  night,  by  freight  train  backing  against  him,  was 
chargeable  with  contributory  negligence,  as  matter  of  law,  precluding 
his  recovery;  Baker  v.  Kansas  City  etc.  Ry.  Co.,  122  Mo.  543,  26  S.  W. 
21,  Stevens  v.  Missouri  Pac.  Ry.  Co.,  67  Mo.  App.  362,  and  Promer  v. 
Milwaukee  etc.  R.  R.  Co.,  90  Wis.  221,  48  Am.  St  Rep.  907,  63  N.  W. 
92,  all  applying  principle ;  Baker  v.  Kansas  City  etc.  R.  R.  Co.,  147  Mo. 
155,  158,  159,  48  S.  W.  841,  843,  following  the  rule  where  no  bell  rung, 
though  conductor  yelled;  Chicago  etc.  Ry.  Co.  v.  McArthur,  53  Fed. 
468,  3  C.  C.  A.  594,  holding  refusal  to  instruct  verdict  for  defendant 
proper  where  no  lookout  on  second  section  of  train ;  York  v.  Maine  Cent. 
Ry.  Co.,  84  Me.  123,  125,  18  L.  R.  A.  61,  62,  24  Atl.  791,  792,  refusing  to 
disturb  verdict  of  negligence  in  making  flying  switch;  dissenting  opinion 
in  Southern  Pac.  Co.  v.  Burke,  60  Fed.  717,  9  C.  C.  A.  229,  arguendo. 

Distinguished  in  Chesapeake  etc.  R.  Co.  v.  King,  99  Fed.  256,  40 
C.  C.  A.  432,  holding  question  of  negligence  of  passenger  in  alighting 
from  train  and  crossing  defendant's  tracks  to  depot  properly  left  to 
jury ;  Smith  v.  Maine  Cent.  R.  R.  Co.,  87  Me.  349,  32  Atl.  971,  holding 
party  seeing  cars  should  have  waited  before  crossing  track. 

Making  flying-switch  as  negligence.     Note,  10  Ann.  Gas.  15,  16. 

Negligence  as  to  flying-switches  or  detached  cars  moving  by  momen- 
tum.   Note,  18  L.  R.  A.  64,  66. 

Liability  of  railroad  company  for  personal  injuries  caused  by  the 
making  of  flying-switches  or  in  kicking  cars.  Note,  4  N.  C.  0.  A. 
629. 

Appellate  court  will  not  review  Jury's  finding  as  to  contributory  negli- 
gence where  charge  was  proper. 

Approved  in  William  Sebald  Brewing  Co.  v.  Tompkins,  221  Fed.  899, 
137  C.  C.  A.  465,  in  action  for  injuries  to  employee  of  brewing  com- 
pany cleaning  steam  condensers  on  roof  of  building  and  injured  by 
falling  through  hole  in  roof  covered  by  window  sash  and  hop  sack, 
questions  of  negligence  and  contributory  negligence  were  properly  sub- 
mitted to  jury;  Roberts  v.  Chicago,  M.  &  St.  P.  Ry.  Co.,  195  Fed.  260, 
115  C.  C.  A.  230,  holding  evidence  required  submission  to  jury  of  issue 
of  contributory  negligence  of  pedestrian  struck  by  train  at  crossing; 
Trulock  v.  Willey,  187  Fed.  959,  112  C.  C.  A.  1,  where  guest  in  hotel, 
while  carrying  large  bundle  of  laundry  and  suitcase,  was  injured  by 
falling  down  open  and  unprotected  elevator  shaft,  question  of  con- 
tributory negligence  was  for  jury ;  Miller  v.  Missouri,  K.  &  T.  Ry.  Co., 
169  Fed.  571,  95  C.  C.  A.  65,  in  action  for  injuries  to  bxakeman  from 
defective  handhold,  question  whether  defect  could  have  been  discov- 
ered by  reasonable  inspection,  or  whether  it  was  broken  by  reason  of 
some  latent  defect,  not  discoverable,  was  for  jury;  Northern  Pac.  Ry. 
Co.  v.  Wendel,  156  Fed.  341,  84  C.  C.  A.  232,  in  action  by  servant  against 
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master  to  recover  damages  for  personal  injury,  instruction  that  plain- 
tiff's contributory  negligence  would  not  preclude  recovery,  unless  with- 
out it  defendant's  negligence  could  not  have  caused  injury.,  was  not 
erroneous;  Baltimore  etc.  R.  Co.  v.  Rosborough,  40  Ind.  App.  23,  80 
N.  E.  872,  in  action  for  injuries  at  crossing,  evidence  was  sufficient  to 
sustain  finding  that  plaintiff  was  not  guilty  of  contributory  negligence; 
Atchison  etc.  Ry.  Co.  v.  Conlon,  9  Kan.  App.  121,  67  Pac.  1064,  affirm- 
ing judgment  for  plaintiff  for  value  of  cows  killed  upon  railroad  track, 
where  evidence  does  not  show  contributory  negligence  of  person  driv- 
ing cows;  Kunkel  v.  Minneapolis  etc.  Ry.  Co.,  18  N.  D.  383,  121  N.  W. 
836,  holding  deceased,  killed  by  backing  of  train  against  him,  was  not 
trespasser  on  right  of  way,  and  question  of  contributory  negligence  was 
for  jury ;  Grand  Trunk  Ry.  Co.  v.  Ives,  144  U.  S.  433,  36  L.  Ed.  494, 
12  Sup.  Ct.  688,  and  Alaska  Treadwell  etc.  Min.  Co.  v.  Whelan,  64 
Fed.  466,  12  C.  C.  A.  225,  both  following  rule ;  New  Orleans  etc.  R.  R. 
Co.  v.  Thomas,  60  Fed.  382,  9  C.  C.  A.  29,  following  rule  where  plaintiff 
injured  while  riding  on  top  of  cars;  Western  Union  Tel.  Co.  v.  Thorn, 
64  Fed.  292,  12  C.  C.  A.  104,  applying  principle  where  broken  call  wire 
hanging  over  electric  wire  gave  shock;  Baltimore  etc.  R.  R.  Co.  v. 
Griffith,  159  U.  S.  610,  40  L.  Ed.  277, 16  Sup.  Ct.  108,  upon  question  of 
contributory  negligence  of  person  crossing  track;  Atchison  etc.  R.  R. 
Co.  v.  McClurg,  59  Fed.  863,  8  C.  C.  A.  322,  holding  instruction  re- 
quiring ordinary  care  of  traveler  and  high  degree  of  care  of  railroad 
erroneous;  dissenting  opinion  in  59  Fed.  864,  8  C.  C.  A.  322,  holding 
contra;  Kansas  City  etc.  R.  R.  Co.  v.  Kirksey,  60  Fed.  1002,  9  C.  C.  A. 
321,  holding  not  negligence  per  se  not  to  send  out  track  inspector 
after  rain ;  Northern  Pac.  R.  R.  Co.  v.  Austin,  64  Fed.  213,  12  C.  C.  A. 
97,  holding,  in  accident  at  railroad  crossing,  question  of  contributory 
negligence  for  jury;  Clark  v.  Canadian  Pac.  Ry.,  69  Fed.  545,  upholding 
instruction  that  plaintiff  may  recover  unless  contributory  negligence 
shown;  Illinois  Cent.  R.  R.  Co.  v.  Jones,  95  Fed.  374,  37  C.  C.  A.  106, 
holding,  in  case  of  ten-year  old  boy  injured  at  town  crossing,  negligence 
for  jury ;  Florida  Cent.  &  P.  R.  Co.  v.  Foxworth,  41  Fla.  1,  79  Am.  St 
Rep.  149,  25  South.  346,  upholding  instruction  that  railroad  must  oper- 
ate trains  with  more  care  within  town  limits  than  outside;  Chicago  etc. 
R.  R.  Co.  v.  Sanders,  154  111.  537,  39  N.  E.  483,  arguendo. 

It  is  not  error  to  refuse  to  admit  evidence  of  plaintiff's  negligence  at 
previous  tunes. 

Approved  in  Robinson  v.  Denver  City  Tramway  Co.,  164  Fed.  176, 
90  C.  C.  A.  160,  in  action  against  employer  it  is  irrelevant  to  prove 
that  employee  or  some  other  employee  had  been  negligent  on  other 
occasions;  Fountaine  v.  Washington  Ry.  &  Electric  Co.,  42  App*  D.  C. 
298,  evidence  of  prior  acts  of  negligence  is  inadmissible  in  action  for 
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personal  injuries  to  prove  particular  negligent  act  charged  and  denial 
of  such  acts  cannot  be  made  basis  of  impeachment  of  witness;  Cande- 
iaria  v.  Atchison  etc.  Ry.  Co.,  6  N.  M.  288,  27  Pac.  504,  excluding  tes- 
timony that  when  railroad  constructed,  track  crossed  highway  where 
no  crossing  provided;  Missouri  etc.  Ry.  Co.  v.  Johnson,  92  Tex.  382, 
48  S.  W.  569,  excluding  evidence  that  engineer  frequently  slept  at 
post  in  action  by  engineer. 

Question  of  speed  of  cars  making  flying-switch  held  immaterial  where 
negligence  otherwise  shown. 

Approved  in  Denver  City  Tramway  Co.  v.  Cowan,  51  Colo.  71,  116 
Pac.  139,  in  action  for  injuries  to  passenger  by  sudden  starting  of  car 
as  he  was  attempting  to  board  it,  evidence  of  similar  accident  to  witness 
on  same  evening  at  about  same  place  was  inadmissible;  dissenting  opin- 
ion in  Baker  v.  Kansas  City  etc.  Ry.  Co.,  122  Mo.  568,  26  S.  W.  29, 
majority  applying  principle. 

Reasonable  belief  that  no  train  is  approaching  crossing  as  reliev- 
ing traveler  of  imputation  of  negligence  per  se  in  failing  to  look 
and  listen.    Note,  9  Ann.  Gas.  216. 

Miscellaneous.  Cited  in  Chicago  &  N.  W.  R.  Co.  v.  De  Clow,  124  Ted. 
147,  61  C.  C.  A.  34,  holding  admissible  evidence  of  statement  of  con- 
ductor as  to  shock  of  train,  he  having  denied  fact  of  jar  subsequently; 
Langbein  v.  Swift,  121  Fed.  418,  holding  where  issue  of  contributory 
negligence  depends  upon  several  facts,  question  should  be  left  to  jury 
under  proper  instructions  as  to  law ;  Coler  v.  Board  of  Commrs.  of  Santa 
Fe  County,  6  N.  M.  138,  27  Pac.  631,  incorrectly. 

139  U.  8.  478-480,  35  L.  Ed.  218,  11  Sup.  Ct.  583,  SNYDER  ▼.  FIEDLER. 

Under  section  858,  Revised  Statutes,  administrator  may  resign  for  pur- 
pose of  testifying. 

Approved  in  Wise  v.  Williams,  162  Fed.  163,  witness  convicted  of 
making  false  national  bank,  reports  to  controller,  being  competent  wit- 
ness in  New  York,  is  also  competent  witness  in  Federal  court  sitting 
in  New  York ;  Bunker  v.  Taylor,  13  S.  D.  439,  83  N.  W.  557,  holding, 
under  S.  D.  Comp.  Laws,  §  4881,  administrators  appointed  on  death  of 
executrix,  rendering  surety  on  note  of  estate,  are  successors  in  inter- 
est* Colonial  etc.  Mortgage  Co.  v.  Thedford,  21  Tex.  Civ.  255,  51  S.  W. 
264,  holding  general  manager  of  corporation  not  "party"  to  suit 
brought  by  corporation  to  prevent  his  testifying  under  Sayles'  Tex.  Civ. 
Stats.,  art.  2302 ;  Briggs  v.  Spaulding,  141  U.  S.  153,  35  L.  EcL  671,  11 
Sup.  Ct.  931,  admitting  evidence  of  former  director  in  suit  against  bank 
directors ;  Witte  v.  Koeppen,  11  S.  D.  602,  74  Am.  St.  Rep.  828,  79  N.  W. 
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832,  holding  under  Comp.  Laws,  §  5260,  witness  interested  in  result  not 
disqualified. 

Distinguished  in  Continental  Nat.  Bank  v.  Heilman,  81  Fed.  40,  fol- 
lowing Indiana  Rev.  Stats.,  §§500,  508,  excluding,  as  against  heirs  or 
representatives,  testimony  of  agent  making  contract. 

Miscellaneous.  Cited  in  Bunker  v.  Taylor,  13  S.  D.  446,  83  N.  W.  559, 
holding,  under  S.  D.  Comp.  Laws,  §  5260,  excluding  testimony  of  "par- 
ties," defendant  sued  by  administrator,  though  making  no  Appearance, 
cannot  testify  for  codefendants. 

199  U.  8.  481-508,  36  I*  Ed.  250,  11  Sup.  Ofc  586,  ELECTRIC  GAB-LIGHT- 
ING CO.  ▼.  BOSTON  ELECTRIC  CO. 

TlrrelTs  reissue  for  automatic  gas-lighter  is  invalid  as  against  Crockett's 

patent, 

Approved  in  Electric  Gas  Co.  v.  Ti  Hot  son,  139  U.  S.  504,  35  L.  Ed.  261, 
11  Sup.  Ct.  594,  following  rule ;'  Freeman  v.  Asmus,  145  U.  S.  239, 36  L.  Ed. 
690, 12  Sup.  Ct.  943,  holding  Asmus  blast-furnace  reissue  No.  3204  void ; 
Huber  v.  Nelson  Mfg.  Co.,  148  U.  S.  292,  87  L.  Ed.  454,  13  Sup.  Ct.  611, 
holding  Boyle  water-closet  reissue  No.  10,626,  void  because  omitting  essen- 
tial element  of  original  patent ;  American  Automotoner  Co.  v.  Porter,  232 
Fed.  461,  Weyand  reissue  patent  for  electric  motor-controller  regulator, 
claim  29  is  valid  and  infringed,  and  claims  25  and  30  are  void  for  lack  of 
invention ;  Steiger  v.  Waite  Grass  Carpet  Co.,  213  Fed.  804, 130  C.  C.  A. 
456,  Jerrems  patent  for  feeding  device  for  making  grass  twine  and  for 
improvement  thereon  were  valid,  but,  in  view  of  prior  art,  are  limited 
to  mechanism  described,  and  are  not  infringed ;  McDowell  v.  Ideal  Con- 
crete Mach.  Co.,  187  Fed.  822,  109  C.  C.  A.  574,  Borst  and  Groscop 
reissue  patent  for  machine  for  manufacturing  hollow  concrete  blocks  is 
void  for  lack  of  jurisdiction  in  commissioner  to  grant  reissue,  since  origi- 
nal was  not  inoperative  or  invalid;  Cotto-Waxo  Chemical  Co.  v.  Pero- 
lin  Co.,  185  Fed.  269,  107  C.  C.  A.  373,  Singer  patent  for  processes  for 
dust  collecting  or  absorbing  substances  and  products  of  such  processes 
is  void  for  lack  of  patentable  invention  in  view  of  prior  art. 

Distinguished  in  Hillborn  v.  Hale  etc.  Mfg.  Co.,  69  Fed.  964, 16  C.  C.  A. 
569,  holding  Hale  folding-bed  patent  No.  409,606  valid  and  infringed; 
Cimiotti  Unhairing  Co.  v.  Bowsky,  95  Fed.  477,  holding  Hedbovny  re- 
issue No.  11,079,  for  machine  for  removing  hair  from  fur  skins,  void  for 
want  of  invention. 

Right    to  patent    for  new  combination  of  machines  or  processes. 
Note,  20  E.  R.  C.  159. 

Unexplained  delay  of  nearly  nine  years  in  applying  for  reissue  renders 
it  void. 
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Approved  in  Topliff  v.  Topliff,  145  U.  S.  170,  36  L.  Ed.  664,  12  Sup. 
Ct.  831,  refusing  to  review  decision  of  commissioner  upon  question  of 
inadvertence  and  holding  Topliff  carriage  spring  reissue  No.  7,017  valid; 
Peoria  Target  Co.  v.  Cleveland  Target  Co.,  47  Fed.  737,  applying  prin- 
ciple and  holding  stock  reissue  No.  10,867  for  target  trap  void;  Freeman 
v.  Asmus,  145  U.  S.  241,  86  L.  Ed.  691,  12  Sup.  Ct.  943. 

139  U.  8.  603-604,  36  L.  Ed.  261,  11  Sup.  Ct.  594,  ELEOTBIO  GA8-XJOHT- 
IKO  OO.  ▼.  THJiOTSON. 

Not  cited. 

139  V.  8.  604-607,  35  L.  Ed.  264,  11  Sup.  Ot  624,  IN  BE  MANXTDTO. 
Trial  by  de  facto  judge  of  de  Jure  court  is  due  process  of  law. 
Approved  in  United  States  v.  Mitchell,  136  Fed.  906,  when  United 
States  district  attorney  was  appointed  by  court  having  authority,  and 
he  was  acting  as  such  at  time  of  indictment,  it  is  no  objection  that  he 
was  not  permanent  resident  of  district;  State  v.  Bednar,  18  N.  D.  487, 
20  Ann.  Gas.  458,  121  N.  W.  615,  holding  Honorable  A.  G.  Burr,  who 
presided  in  criminal  action  against  appellant,  was  de  facto  judge,  and 
as  such  his  acts  are  not  subject  to  attack  by  private  suitor;  Ball  v. 
United  States,  140  U.  S.  129,  35  L.  Ed.  382,  11  Sup.  Ct.  765,  Ex  parte 
Ward,  173  U.  S.  456,  43  L.  Ed.  766,  19  Sup.  Ct.  460,  and  In  re  Radl,  86 
Wis.  646,  39  Am.  St  Bap.  918,  57  N.  W.  1105,  following  rule;  Wright 
v.  United  States,  158  U.  S.  239,  39  L.  Ed.  965,  15  Sup.  Ct.  822,  holding 
de  facto  deputy  marshal  entitled  to  protection  under  25  Stat.  178;  Peo- 
ple v.  McClees,  20  Colo.  411,  26  L.  R.  A.  648,  38  Pac.  471,  holding  issu- 
ance of  injunction  by  de  jure  officer  valid. 

Fourteenth  Amendment  considered  with  relation  to  special  privi- 
leges, burdens  and  restrictions.    Note,  25  Am.  St.  Rep.  887. 

De  facto  officers.    Note,  140  Am.  St  Bap.  201. 

Validity  of  acts  of  de  facto  judge.    Note,  12  Ann.  Gas.  299. 

De  jure  office  as  condition  of  de  facto  officer.    Note,  16  L.  R.  A. 
(N.  S.)  103. 

139  U.  8.  507-530,  35  L.  Ed.  238, 11  Sup.  Ot.  628,  DAVIS  ▼.  WEIBBOUX 

After  act  of  1872,  title  to  known  mineral  lands  could  be  acquired  only 
as  provided  by  statute. 

Approved  in  Ferris  v.  McNally,  45  Mont.  24,  121  Pac.  891,  in  eject- 
ment for  mining  claim  evidence  was  insufficient  to  show  valid  location 
by  plaintiff,  as  against  defendant  in  actual  possession. 

Town-site  laws  merely  prohibited  passing  of  title  to  known  mines. 
Approved  in  Larned  v.  Jenkins,  113  Fed.  637,  51  C.  C.  A.  344,  holding 
Rev.  Stats.,  §  2392,  excepts  only  mines  known  at  time  of  town  grant  of 
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town-site  patent  from  grant  therein;  Kansas  City  Min.  etc.  Co.  ▼.  Clay, 
3  Ariz.  332,  29  Pac.  11,  holding  in  ejectment  under  pre-emption  entry 
defendant  may  show  existence,  at  time  of  entry,  of  known  mineral  de- 
posits rendering  land  exempt  nnder  Rev.  Stats.,  §  2258 ;  Schendell  v. 
Rogan,  94  Tex.  596,  63  S.  W.  1005,  holding  Tex.  Act  1895,  art.  3498,  re- 
serving mineral  land  and  oath  required  of  settler  of  ignorance  of 
minerals,  applied  only  to  lands  so  designated. 

Mineral  discovered  after  Issue  of  town-stte  patent  is  properly   of 

patentee. 

Approved  in  Bnrke  v.  Southern  Pacific  R.  R.  Co.,  234  U.  S.  688,  699, 
58  L.  Ed.  1547, 1552,  34  Sup.  Ct.  907,  act  of  1866  granting  alternate  odd- 
numbered  sections  of  public  land  to  railroad  in  aid  of  construction  did 
not  include  lands  known  to  be  mineral,  but  provided  that  company 
should  receive  other  lands  as  indemnity;  Diamond  Coal  etc.  Co.  v. 
United  States,  233  U.  S.  240,  58  L.  Ed.  940,  34  Sup.  Ct.  507,  where  agent 
at  instance  of  principal,  fraudulently  secures  patents  under  nonmineral 
land  law  for  lands  known  to  be  mineral  and  transfers  lands  to  principal, 
latter  is  not  bona  fide  purchaser,  and  patents  may  be  annulled  at  suit 
of  government ;  Moran  v.  Horsky,  178  U.  S.  209,  44  L.  Ed.  1039,  20  Sup. 
Ct.  858,  holding  State  court  decision  sustaining  defense  of  laches  against 
mining  claim  abandoned  fourteen  years,  allowing  gaining  of  apparent 
town-site  title,  involves  no  Federal  question;  United  States  v.  Kostelak, 
207  Fed.  450,  452,  holding  evidence  insufficient  to  sustain  suit  by  gov- 
ernment for  cancellation  of  patent  issued  on  homestead  entry  on  ground 
that  land  was  known  as  coal  land;  United  States  v.  Lavenson,  206  Fed. 
758,  canceling  patents  for  mining  claims  issued  pending  protest  against 
its  issuance  by  forest  service  on  ground  that  land  was  not  valuable  for 
minerals,  but  was  very  valuable  for  water  power;  United  States  v.  Dia- 
mond Coal  etc.  Co.,  191  Fed.  795, 112  C.  C.  A.  272,  holding  evidence  was 
sufficient  to  show  that  land  was  coal  land  not  subject  to  entry  as  agricul- 
tural land,  and  to  entitle  government  to  cancellation  of  patents  for 
fraud;  Northern  Pac.  Ry.  Co.  v.  United  States,  176  Fed.  709, 101  C.  C.  A. 
117,  act  authorizing  railroad  on  reconveying  lands  for  national  park 
to  select  equal  quantity  of  nonmineral  public  lands  did  not  entitle  it  to 
select  lands  known  to  be  valuable  for  coal  deposits,  because  at  time  of 
survey  they  were  classified  as  nonmineral,  and  patents  issued  therefor 
may  be  canceled  at  suit  of  government ;  Cosmos  Exploration  Co.  v.  Gray 
Eagle  Oil  Co.,  112  Fed.  11,  61  L.  R.  A.  230,  50  C.  C.  A.  79,  holding 
equitable  title  of  entryman  under  forest  reserve  acts  (30  Stat.  36), 
does  not  vest  before  approval  of  section  by  Land  Department;  Olive 
Land  etc.  Co.  v.  Olmstead,  103  Fed.  578,  holding  entryman  on  public 
land  under  Forestry  Reservation  Act,  obtaining  equitable  title  by  per- 
forming conditions,  may  maintain  suit  to  restrain  others  from  sinking 
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oil  wells  thereon;  Chilberg  v.  Consumers  Milk  Co.,  3  Alaska,  240,  hold- 
ing on  ejectment  by  plaintiff  to  oust  defendant,  that  no  title  to  prior 
existing  valid  placer  mining  claim  can  be  acquired  by  town-gite  lot 
claimant  through  subsequent  patent  issued  to  town-site  trustee ;  Van  Ness 
v.  Rooney,  160  Cal.  141,  142,  116  Pac.  396,  patent  to  railroad  excluding 
mineral  lands  did  not  pass  title  to, valid  quartz  gold  location  within  limits 
of  grant;  Standard  Quicksilver  Co.  v.  Habishaw,  132  Cal.  119,  64  Pac. 
115,  holding  homestead  title  to  land  on  which  shaft  was  sunk,  and  later 
developed  streak  of  cinnabar  ore,  was  good  as  against  subsequent  mining 
location  thereon;  Northern  Pac.  Ry.  Co.  v.  Mjelde,  48  Mont.  299, 137  Pac. 
389,  reservation  of  mineral  rights  in  grant  of  land  by  railroad  was  not 
"mine"  exempt  from  taxation,  but  was  taxable  as  interest  in  real  es- 
tate; Bay  v.  Oklahoma  etc.  Min.  Co.,  13  Okl.  437,  73  Pac.  940,  one  at- 
tempting to  locate  placer  claim  containing  petroleum  prior  to  time  pre- 
scribed by  law  acquires  no  rights  as  against  homesteader;  Loney  v. 
Scott,  57  Or.  383,  384,  32  L.  R.  A.  (N.  S.)  466,  112  Pac  174,  175,  hold- 
ing building  sand  is  mineral  and  possession  of  plaintiffs  as  placer  claim- 
ants at  time  of  defendant 's  application  for  patent  was  sufficient  to  defeat 
defendant's  action  for  possession,  and  plaintiff  might  enjoin  same;  Bon- 
ner v.  Meikle,  82  Fed.  704,  following  rule ;  Dower  v.  Richards,  151  U.  S. 
663,  38  L.  Ed.  307,  14  Sup.  Ct.  454,  holding  land  thought  to  be  worked 
out  not  exempted  from  town-site  patent  if  afterward  found  valuable  as 
mineral  land ;  Northern  Pac.  R.  R.  Co.  v.  Barden,  46  Fed.  600,  601,  602, 
603,  605,  holding  railroad  lands  not  excluded  unless  known  to  be  mineral 
at  time  of  definite  location  of  road;  Carter  v.  Thompson,  65  Fed.  330, 
holding  patent  to  town-site  can  only  be  attacked  by  United  States  on 
ground  that  land  was  known  to  be  mineral;  Migeon  v.  Montana  Cent. 
Ry.  Co.,  77  Fed.  256,  23  C.  C.  A.  156,  holding  fact  that  prior  to  applica- 
tion lands  supposed  to  contain  valuable  vein  insufficient  to  impair  pat- 
ent; dissenting  opinion  in  Barden  v.  Northern  Pac.  R.  R.  Co.,  154  U.  S. 
349,  88  L.  Ed.  1009,  14  Sup.  Ct.  1046,  majority  holding  by  grant  to 
Northern  Pacific  Company  all  mineral  lands  known  or  unknown  ex- 
empted. 

Distinguished  in  Barden  v.  Northern  Pac.  R.  R.  Co.,  154  U.  S.  321, 
323,  38  L.  Ed.  1000,  14  Sup.  Ct.  1036,  holding  by  grant  to  Northern  Pa- 
cific Company  all  mineral  lands,  whether  known  or  unknown,  exempted; 
Golden  v.  Murphy,  31  Nev.  408,  411,  418,  103  Pac.  398,  399,  402,  holding 
Canyon  mining  claim  was  valid  and  subsisting  claim  at  time  of  issuance 
of  town-site  patent  to  Silver  City  and  was  not  included  in  or  affected 
by  such  town-site  patent. 

Discovery  of  mineral  in  mining  claims  and  rights  of  locators  prior 
thereto.    Note,  139  Am.  St  Rep.  176. 
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Claimant  wno  has  taken  any  preliminary  steps  win  be  protected  against 
later  town-site  patent. 

Approved  in  Olive  Land  etc.  Co.  v.  Olmstead,  103  Fed.  576,  holding 
entryman  on  nonmineral  lands  under  Forest  Reserve  Act,  performing 
conditions  conferring  equitable  title,  may  enjoin  sinking  of  oil  wells  on 
land;  Northern  Pac.  R.  R.  Co.  v.  Barden,  46  Fed.  606,  holding  railroad 
lands  not  excluded  unless  known  to  be  mineral  at  time  of  definite  loca- 
tion of  road. 

Location  of  mining  claim.    Note,  7L.KA.  (N.  S.)  778,  797,  824. 

Term  "mineral,''  as  used  in  statutes,  does  not  refer  to  metals  in  in- 
significant quantities. 

Approved  in  United  States  v.  Central  Pac.  R.  R.  Co.,  84  Fed.  220, 
canceling  patent  to  lands  known  to  be  mineral  at  time  of  issuance; 
United  States  v.  Central  Pac.  R.  R.  Co.,  93  Fed.  873,  holding  evidence 
of  prior  placer  mining  and  abandonment  as  worked  out  insufficient  to 
cancel  land  patent. 

Determination  of  mineral  or  nonmineral  character  of  public  land. 
Note,  Ann.  Gas.  1912A,  1309,  1310,  1311,  1315. 

Sufficiency  of  discovery  of  mineral  to  support  location  of  mining 
claim.    Note,  15  Ann.  Gas.  630. 

Act  excluding  mineral  lands  refers  only  to  lands  justifying  expenditure 
for  development. 

Approved  in  United  States  v.  Plowman,  216  U.  S.  374,  54  L.  Ed.  525, 
30  Sup.  Ct.  299,  authority  to  cut  timber  from  public  domain  under  act 
of  1878  upon  mineral  lands  not  subject  to  entry  does  not  extend  to 
lands  adjacent  to  mineral  lands,  but  only  includes  lands  known  to  be 
themselves  valuable  for  minerals ;  Cosmos  Exploration  Co.  v.  Gray  Eagle 
Oil  Co.,  104  Fed.  47,  refusing  relief  to  entryman  under  Forest  Reserve 
Act  alleging  land  to  be  agricultural  and  nonmineral,  where  opposite  was 
true  and  another  claimant  exploring  for  oil;  Olive  Land  etc.  Co.  v. 
Olmstead,  103  Fed.  572,  holding  entryman  on  nonmineral  lands  under 
Forest  Reserve  Act,  performing  conditions  conferring  equitable  title 
may  enjoin  sinking  of  oil  wells  thereon ;  Madison  v.  Octave  Oil  Co.,  154 
Cal.  772,  99  Pac.  178,  evidence  was  sufficient  to  justify  finding  that 
lands  containing  gypsum  were  mineral  lands  within  sections  2318,  2319, 
Revised  Statutes,  authorizing  valid  location  on  lands  as  mineral  claim; 
Callahan  v.  James,  7  Cal.  Unrep.  86,  71  Pac.  105,  locators,  whose  claim 
had  been  patented  as  town  site,  and  who  afterward  failed  to  do  re- 
quired work,  lost  their  paramount  title  under  statute  making  town- 
site  titles  subject  to  possessory  rights  of  miners;  Cleary  v.  Skiffich,  28 
Colo.  368,  369,  370,  89  Am.  St.  Rep.  211,  212,  213,  65  Pac.  61, 62,  holding 
mill-site  claimant  prevails  over  lode  claimant  where,  when  mill  erected, 
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mineral  could  not  be  profitably  extracted  though  could  at  time  of  con- 
test ;  Montana  Cent.  Ry.  Co.  v.  Migeon,  68  Fed.  815,  Smith  v.  Hill,  89 
Cal.  128,  26  Pac.  645,  and  McCormick  v.  Sutton,  97  Cal.  376,  377,  32 
Pac.  445,  following  rule;  Northern  Pac.  R.  R.  Co.  v.  Walker,  47  Fed. 
684,  applying  principle  to  railroad  grant;  dissenting  opinion  in  Bardon 
v.  Northern  Pac.  R.  R.  Co.,  154  U.  S.  341,  38  L.  Ed.  1006,  14  Sup.  Ct. 
1043,  majority  holding  by  grant  to  Northern  Pacific  Company  all  min- 
eral lands,  known  or  unknown,  exempted. 

Distinguished  in  Brownfield  v.  Bier,  15  Mont.  411,  415,  39  Pac.  463, 
465,  holding  vein,  to  be  exempt  from  placer  patent,  if  existence  known 
at  time  of  application  for  such  patent,  must  justify  exploitation  and 
development;  dissenting  opinion  in  Northern  Pac.  R.  R.  Co.  v.  Bar- 
den,  46  Fed.  616,  majority  holding  railroad  lands  not  excluded  unless 
known  to  be  mineral  at  time  of  definite  location  of  road;  dissenting 
opinion  in  Shreve  v.  Copper  Bell  Min.  Co.,  11  Mont.  336,  337,  339,  340, 
343,  28  Pac.  320,  321,  322,  323,  majority  holding  discovery  of  paying 
lode  not  essential  to  valid  location  if  indications  sufficient  to  warrant 
exploitation. 

Land  officers  cannot  enlarge  or  diminish  rights  by  Insertion  of  terms 
In  patent. 

Approved  in  Burke  v.  Southern  Pacific  R.  R.  Co.,  234  U.  S.  699,  700, 
701,  709,  58  L.  Ed.  1552,  1556,  34  Sup.  Ct.  907,  exception  inserted  by 
officers  of  Land  Department  in  patents  issued  under  grant  of  land  to 
railroad  that  lands  found  to  be  mineral  shall  be  excluded  from  opera- 
tion of  patents  is  unauthorized  and  void;  Uinta  Tunnel  Min.  etc.  Co. 
v.  Crede  &  Cripple  Creek  Min.  etc.  Co.,  119  Fed.  171,  57  C.  C.  A.  200, 
holding  Land  Department  judgment  and  patent  of  mining  claim  do 
not  estop  those  not  parties  thereto  from  denying  prior  discovery  of 
minerals;  King  v.  McAndrews,  111  Fed.  863,  50  C.  C.  A.  29,  holding 
patents  of  Land  Department  covering  land  of  reopened  Indian  reserva- 
tion, included  by  Dakota  laws  in  city  of  Chamberlain,  not  attackable 
collaterally,  reversing  King  v.  McAndrews,  104  Fed.  431,  upholding, 
under  Rev.  Stats.  U.  S.,  §  2258,  exempting  from  pre-emption  lands 
within  incorporated  cities,  and  25  Stat.  888,  South  Dakota  inclusion  of 
reservation  land  in  city;  Frazee  v.  Spokane  County,  29  Wash.  283,  69 
Pao.  781,  holding  Indian  entitled  to  patent  land  under  Act  Congress 
July  4,  1884,  §  5,  entitled  to  protection  of  such  law  though  officers 
erroneously  apply  another  law;  Garrard  v.  Silver  Peak  Mines,  82  Fed. 
i584,  attacking  patent  collaterally  at  law  by  extrinsic  evidence  showing 
want  of  authority  to  issue  patent;  Carson  City  etc.  Min.  Co.  v.  North 
Star  Min.  Co.,  83  Fed.  664,  28  C.  C.  A.  333,  holding  owner  of  con- 
solidated claim  patented  under  act  of  1866,  entitled  to  extralateral 
rights  in  respect  to  vein  whose  apex  formed  within  boundaries;  Horsky 
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v.  Moran,  21  Mont.  363,  364,  53  Pac.  1070,  1071,  holding  town-site 
patent  to  person  in  trust,  to  lands  covered  by  prior  mining  location, 
voidable  only  and  not  subject  to  collateral  attack;  New  Dunderberg 
Min.  Co.  v.  Old,  79  Fed.  602,  25  C.  C.  A.  116,  arguendo. 

Distinguished  in  dissenting  opinion  in  Northern  Pac.  R.  R.  Co.  v. 
Barden,  46  Fed.  617,  618,  majority  holding  railroad  grant  land  not 
excluded  unless  known  to  be  mineral  at  time  of  definite  location  of 
road. 

Patent  issued  with  due  authority  1*  conclusive  as  to  matters  of  fact 
necessary  to  issue. 

Approved  in  Last  Chance  Min.  Co.  v.  Bunker  Hill  &  Sullivan  Min. 
etc.  Co.,  131  Fed.  586,  66  C.  C.  A.  299,  reaffirming  rule;  Cosmos  Ex- 
ploration Co.  v.  Gray  Eagle  Oil  Co.,  104  Fed.  44,  holding  entryman 
acquires  no  vested  rights  to  lieu  lands  under  Forest  Reserve  Aet  until 
Land  Department  approves  selection;  Old  Dominion  Copper  Min.  etc. 
Co.  v.  Haverly,  11  Ariz.  251,  252,  90  Pac.  337,  338,  in  contest  over 
issuance  of  patent  to  land  under  homestead  entry  on  ground  that  land 
was  mineral,  not  agricultural,  decision  of  Land  Department  officials, 
in  absence  of  fraud  or  mistake,  is  binding  and  not  subject  to  collateral 
attack;  Calhoun  Gold  Min.  Co.  v.  Ajax  Gold  Min.  Co.,  27  Colo.  29, 
59  Pac.  618,  holding  receiver's  certificate  and  patent  issued  for  mining 
claim  conclusive  as  to  validity  of  location,  and  evidence  denying  find- 
ing of  ore  thereon  inadmissible;  Lattig  v.  Scott,  17  Idaho,  531,  107 
Pac.  58,  patentees  of  fractional  subdivisions  of  public  domain  mean- 
dering Snake  River  took  title  to  respective  portions  of  island  extend- 
ing along  course  of  stream  between  meander  lines  and  thread  of 
stream;  Missouri  etc.  Ry.  Co.  v.  Nation,  74  Kan.  507,  14  L.  R.  A. 
(N.  S.)  592,  87  Pac.  692,  grant  to  railroad  of  right  of  way  two  hun- 
dred feet  wide  through  what  came  to  be  known  as  "Osage  Ceded 
Lands"  was  grant  in  praesenti,  and  persons  purchasing  such  lands 
subsequently  did  so  with  notice  of  railroad's  rights;  Sanford  v.  King, 
19  S.  D.  338,  103  N.  W.  29,  affirming  decision  of  Secretary  of  Interior 
and  holding  forfeited  railroad  lands  were  subject  to  homestead  and 
not  to  town-site  entry;  Board  of  Education  v.  Mansfield,  17  S.  D.  78, 
106  Am.  St  Rep.  771,  95  N.  W.  288,  applying  rule  to  town-site  patent ; 
Hardin  v.  Jordan,  140  U.  S.  400,  35  L.  Ed.  440,  11  Sup.  Ct.  818,  fol- 
lowing rule  in  land  bounded  by  lake;  Burfenning  v.  Chicago  etc.  Ry. 
Co.,  163  U.  S.  323,  41  L.  Ed.  176,  16  Sup.  Ct.  1019,  holding  patent 
conveys  no  title  to  land  in  city  limits;  Johnson  v.  Drew,  171  U.  S. 
100,  43  C.  C.  A.  91,  18  Sup.  Ct.  802,  holding  party  cannot  defend 
against  valid  patent  on  ground  that  he  was  in  possession  at  time  of 
issuance;  Northern  Pac.  R.  R.  Co.  v.  Barden,  46  Fed.  607,  608  (see 
dissenting  opinion  in  46  Fed.  619),  holding  railroad  grant  lands  not 
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excluded  unless  known  to  be  mineral  at  time  of  definite  location  of 
road;  United  States  v.  Steenerson,  50  Fed.  509,  1  C.  C.  A.  552,  denying 
right  of  collateral  attack  of  cancellation  of  commissioner  for  fraud; 
Northern  Pac.  R.  R.  Co.  v.  Wright,  51  Fed.  71,  holding  not  necessary 
that  land  commissioner  pass  on  mineral  character  of  land  before  de- 
termined whether  grant  attaches;  Last  Chance  Min.  Co.  v.  Tyler  Min. 
Co.,  61  Fed.  567,  9  C.  C.  A.  613,  allowing  testimony  aliunde  when  pat- 
ent silent  as  to  date  of  location  in  conflict  as  to  priority  of  right  to 
vein;  New  Dunderberg  Min.  Co.  v.  Old,  79  Fed.  604,  25  C.  C.  A.  116, 
holding  mining  claim  patent  conveys  title  to  every  vein  whose  apex 
within  boundaries  and  not  subject  to  collateral  attack;  Garrard  v. 
Silver  Peak  Mines,  94  Fed.  990,  36  C.  C.  A.  603,  subjecting  patent 
issued  for  known  mineral  land  to  collateral  attack;  Chambers  v.  Jones, 
17  Mont.  162,  42  Pac.  759,  holding  granting  of  patent  to  mining  claim 
conclusive  of  sufficiency  of  location  notice;  dissenting  opinion  in  Stur- 
tevant  v.  Vogel,  167  Fed.  456,  93  C.  C.  A.  84,  majority  holding  error 
in  location  notice  of  mining  claim  in  reference  to  location  of  per- 
manent monument  is  not  material  in  action  between  locators,  where 
claim  was  marked  by  stakes  and  subsequent  locator  not  having  seen 
notice,  could  not  be  misled  thereby;  dissenting  opinion  in  McCarter 
v.  Sooy  Oyster  Co.,  78  N.  J.  L.  421,  424,  75  Atl.  222,  223,  majority 
holding  in  ejectment  by  attorney  general  to  recover  tide-lands,  evi- 
dence that  grant  to  defendant  by  riparian  commissioners  is  void  be- 
cause lands  are  natural  oyster-beds  is  invalid;  Doyle  v.  Burns,  123 
Iowa,  513,  99  N.  W.  204,  arguendo. 

Distinguished  in  Whitehill  v.  Victorio  Land  &  Cattle  Co.,  18  N.  M. 
526,  528,  39  Pac.  186,  attempted  exercise  of  jurisdiction  by  Land  De- 
partment in  acceptance  of  entry,  including  lands  reserved  from  entry, 
where  reservation  is  matter  of  record  in  land  office,  is  void  as  to  lands 
reserved. 

Public  lands — Decisions  of  Land  Department.    Note,  52  Am.  St 
Rep.  SIS. 

Mineral  lands — Aliens — Land  Department.    Note,  52  Am.  St  Rep. 
220. 

Public  lands — Right   of  entryman  to  notice  and  hearing  before 
cancellation  of  entry.    Note,  75  Am.  St.  Rep.  882. 

139  U.  8.  530-639,  35  L.  Ed.  261,  11  Sop.  Ct  621,  UNION  EDGE-BETTER 
CO.  ▼.  KKITM. 

Patent  will  not  Issue  for  mere  aggregation  of  old  elements  In  new 
relation. 

Approved  in  E.  E.  Johnson  Co.  v.  Grinnell  Washing  Mach.  Co.,  231 
Fed.  995,  Phillips  patent  for  gearing  deviee  for  operation  of  washing- 
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machines  and  wringers  by  power,  is  void  as  merely  aggregation  of  old 
elements;  Gas  Machinery  Co.  v.  United  Gas  Improvement  Co.,  228  Fed. 
690,  Rusby  patent  for  water  gas  apparatus,  principal  feature  of  which 
is  ajutage  indicating  to  operator  amount  of  flow  of  air  into  generator, 
is  void  as  relation  between  adjutage  and  other  parts  of  apparatus  is 
that  of  items  of  aggregation,  and  not  of  combination;  Krell  Auto 
Grand  Piano  Co.  v.  Story  &  Clark  Co.,  207  Fed.  954,  125  C.  C.  A.  394, 
Welin  patent  for  automatic  playing  attachment  for  musical  instru- 
ments is  not  void  as  mere  aggregation  because  there  is  no  direct  coaction 
between  elements;  McCaskey  Register  Co.  v.  Divens,  181  Fed.  172, 
McCaskey  patent  for  account  recording  appliances,  in  view  of  prior 
art,  must  be  limited  to  new  and  precise  devices  shown  in  drawings  and 
described  in  specifications,  and  so  construed  is  not  infringed;  Brown 
Hoisting  etc.  Mach.  Co.  v.  King  Bridge  Co.,  107  Fed.  504,  46  C.  C.  A. 
432,  holding  Brown  patent  No.  300,690,  for  hoisting  and  conveying 
machine,  void  for  anticipation  and  lack  of  novelty;  Campbell  Printing- 
Press  &  Mfg.  Co.  v.  Duplex  Printing-Press  Co.,  101  Fed.  294,  41 
C.  C.  A.  351,  holding  Stonemetz  patent  No.  376,053,  for  web- 
printing  machine,  largely  aggregation  of  old  elements  not  infringed 
as  to  slight  patentable  variation;  Mott  Iron  Works  v.  Standard 
Mfg.  Co.,  51  Fed.  85,  and  Mott  Iron  Works  v.  Standard  Mfg. 
Co.,  53  Fed.  834,  4  C.  C.  A.  28,  applying  principle  to  Demarest 
basin  overflow  patent  No.  358,147;  Vulcan  Iron  Works  v.  Smith,  62 
Fed.  449,  10  C.  C.  A.  493,  Smith  band-saw  patent  No.  442,645,  being 
combination  of  elements  in  previous  patent,  is  no  invention;  Wells 
v.  Curtis,  66  Fed.  322,  13  C.  C.  A.  494,  Forbes  patent  No.  277,256  for 
ratchet  wrench  invalid  as  disclosing  only  exercise  of  mechanical  skill; 
Foos  Mfg.  Co.  v.  Springfield  etc.  Thresher  Co.,  49  Fed.  643,  arguendo. 

Sufficiency  of  specification  for  patent.    Note,  20  E.  R.  0.  269. 

Miscellaneous.  Cited  in  MacColl  v.  Knowles  Loom  Wks.,  95  Fed.  986, 
37  C.  C.  A.  346,  as  to  significance  of  omission  of  claim  until  anticipation 
shown. 

139  U.  S.  540-648,  35  L.  Ed.  247,  11  Sup.  Ct.  625,  BROWN  GHEMIOAL  CO. 

▼. 


Words  merely  descriptive  of  character  or  quality  of  article  cannot  be 
monopolized. 

Approved  in  Elgin  Nat.  Watch  Co.  v.  Illinois  Watch  Case  Co.,  179 
U.  S.  673,  45  L.  Ed.  379,  21  Sup.  Ct.  273,  holding  name  "Elgin"  can- 
not be  registered  as  lawful  trademark;  Planten  v.  Gedney,  221  Fed. 
283,  285,  286,  "Planton's  C.  C.  or  Black  Capsules"  was  not  infringed  by 
defendant's  use  of  words  " Gedney 's  C.  C.  (Black)  Capsules/'  where 
letters  "C.  C."  referred  to  drugs  of  which  capsules  were  composed; 
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Zittlosen  Mfg.  Co.  v.  Boss,  219  Fed.  894,  135  C.  C.  A.  551,  complain- 
ant having  built  tip  extensive  trade  in  grass-catchers  for  lawn-mowers 
nnder  name  of  "Easy  Emptying,"  was  entitled  to  injunction  against 
defendant  for  unfair  competition  in  use  of  such  designation  in  its  cata- 
logues for  different  device;  John  T.  Dyer  Quarry  Co.  v.  Schuylkill 
Stone  Co.,  185  Fed.  562,  holding  defendant's  use  of  "Birdsboro  Tntp 
Rock"  for  crushed  stone  sold  by  it  was  not  infringement  of  complain- 
ant's trademark  of  "Birdsboro  Trappe  Rock"  for  its  quarried  stone; 
Trinidad  Asphalt  Mfg.  Co.  v.  Standard  Paint  Co.,  163  Fed.  979,  982, 
90  C.  C.  A.  195,  manufacturer  of  roofing  adopting  word  "Ruberoid" 
as  trademark,  which  is  invalid  as  attempt  to  appropriate  descriptive 
term  "rubberoid,"  is  not  entitled  to  injunction  for  unfair  competition 
of  another  manufacturer's  use  of  name  "Rubbero"  to  designate  sim- 
ilar roofing;  Standard  Varnish  Works  v.  Fisher,  Thorsen  &  Co.,  153 
Fed.  929,  term  " Turpentine-Shellac"  as  applied  to  wood  filler  of  tur- 
pentine and  shellac  cannot  be  appropriated  as  technical  trademark,  bill 
by  manufacturer  showing  term  has  acquired  secondary  meaning  by  long 
use,  and  defendant  is  palming  off  on  customers  inferior  article  as  goods 
of  complainant,  states  ground  of  equitable  relief  for  unfair  competi- 
tion; American  Wine  Co.  v.  Kohlman,  158  Fed.  831,  "American  Wine 
Company"  cannot  be  exclusively  appropriated  as  trademark  or  trade 
name,  and  its  use  as  name  by  second  corporation  is  not  infringement; 
Buzby  v.  Davis,  150  Fed.  278,  10  Ann.  Oaa.  68,  80  C.  C.  A.  163,  pro- 
tecting use  of  word  " Keystone"  from  unfair  competition;  Allen  v. 
Wrisley  Co.  v.  Iowa  Soap  Co.,  122  Fed.  797,  59  C.  C.  A.  54,  holding 
"Old  Country"  not  subject  of  technical  trademark  for  soap;  Draper 
v.  Skerrett,  116  Fed.  208,  holding  term  'Trench  Tissue"  cannot  be 
employed  as  trademark;  Brennan  v.  Emery  etc.  Dry  Goods  Co.,  108 
Fed.  627,  628,  47  C.  C.  A.  532  (affirming  99  Fed.  976),  holding  words 
"steel  shod"  indicative  of  quality  and  not  subject  of  trademark  for 
shoes  soled  with  steel  nails;  American  Washboard  Co.  v.  Saginaw  Mfg. 
Co.,  103  Fed.  282,  50  L.  R.  A  609,  43  C.  C.  A.  233,  holding  word 
"Aluminum"  cannot  be  monopolized  as  technical  trademark  for  wash- 
board composed  partially  of  that  metal;  In  re  Anti-Cori-Zinc  Chemical 
Co.,  34  App.  D.  C.  192,  word  "Getwell"  as  applied  to  medicines  is  not 
registerable  as  trademark  under  Trademark  Act;  In  re  Central  Con- 
sumers Co.,  32  App.  D.  C.  524,  registration  of  word  "Nextoobeer"  as 
trademark  for  malt  beverage  containing  two  per  cent  alcohol  is  prop- 
erly refused  by  commissioner  of  patents;  In  re  National  Phonograph 
Co.,  29  App.  D.  C.  143,  word  "standard"  as  applied  to  phonographs 
cannot  be  registered;  In  re  American  Circular  Loom  Co.,  28  App.  D.  C. 
451,  words  "circular  loom"  for  use  upon  conduits  and  coverings  for 
electrical  conductors,  are  not  registerable  as  trademark;  United  States 
y.  Duell,  17  App.  D.  C.  476,  denying  mandamus  to  eompel  commissioner 
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of  patents  to  register  words  "Ever-Ready"  as  trademark  for  coffee 
mills;  Watkins  Medical  Co.  v.  Sands,  83  Minn.  330,  86  N.  W.  342, 
holding  words  "Vegetable  Anodyne  Liniment "  merely  descriptive  and 
not  subject  of  trademark ;  C.  A.  Briggs  Co.  v.  National  Wafer  Co.,  215 
Mass.  103,  Ann.  Oat.  19140,  926,  102  N.  E.  88,  granting  injunction  to 
restrain  defendant  from  using  term  "Boston  wafers"  for  articles  it 
manufactures  and  sells  in  competition  with  plaintiff,  where  such  use 
deceived  purchasers;  Esselstyn  v.  Holmes,  42  Mont.  521,  114  Pac.  122, 
plaintiff  was  not  entitled  to  exclusive  use  of  words  "Owl  Creek  Coal" 
as  trade  name  for  coal  mined  in  district  known  as  Owl  Creek  coal 
field  in  which  there  is  competitive  mining ;  dissenting  opinion  in  Shaver 
v.  Heller  &  Merz  Co.,  106  Fed.  638,  65  L.  R.  A.  878,  48  C.  C.  A.  48, 
majority  enjoining  use  by  defendant  of  term  "American"  in  connec- 
tion with  ball  or  wash  blue;  Columbia  Mill  Co.  v.  Alcorn,  150  U.  S. 
463,  37  L.  Ed.  1146,  14  Sup.  Ct.  152,  holding  exclusive  right  to  use  of 
word  " Columbia"  as  flour  trademark  founded  on  priority  of  appro- 
priation; California  Fig  Syrup  Co.  v.  Frederick  Stearns  &  Co.,  73  Fed. 
816,  83  L.  R.  A.  58,  20  C.  C.  A.  22,  (affirming  67  Fed.  1011,  1012),  fol- 
lowing rule  with  words  "Syrup  of  Figs";  Genesee  Salt  Co.  v.  Burnap, 
73  Fed.  821,  20  C.  C.  A.  27,  enjoining  use  of  word  " Genesee' '  in  salt 
preparation  when  mark  imitates  prior  mark;  Centaur  Co.  v.  Heins- 
furter,  84  Fed.  958,  28  C.  C.  A.  581,  holding,  when  patent  expires, 
trademark  right  in  name  becomes  public  property;  Stuart  v.  Stewart 
Co.,  85  Fed.  779,  holding  manufacture  by  Stewart  of  "Dr.  Stewart's 
Tablets"  not  infringement  where  packages  dissimilar;  Coffman  v. 
Castner,  87  Fed.  463,  31  C.  C.  A.  55,  applying  principle  to  use  of  word 
" Pocahontas"  to  coal  of  valley  of  that  name;  Schmidt  v.  Brieg,  100 
Gal.  677,  22L  E.  A.  792,  35  Pac.  624,  holding  words  ' '  Sarsaparilla 
and  Iron"  cannot  be  appropriated  as  trademark;  La  Republique  Fran- 
caise  v.  Schultz,  57  Fed.  40,  arguendo. 

Distinguished  in  dissenting  opinion  in  Trinidad  Asphalt  Mfg.  Co.  v. 
Standard  Paint  Co.,  163  Fed.  986,  992,  90  C.  C.  A.  195,  majority  hold- 
ing manufacturer  attempting  to  appropriate  descriptive  term  "Ruber- 
oid"  as  trademark  for  roofing,  was  not  entitled  to  enjoin,  for  unfair 
competition,  another  manufacturer  using  name  "RubberO"  to  desig- 
nate similar  roofing. 

What  words  or  phrases  may  constitute  a  valid  trademark.    Note, 
85  Am.  St.  Rep.  99,  104. 

Right  to  protection  in  use  of  geographical  name.    Note,  26  L.  R.  A. 
(N.  S.)  82. 

Words  'Iron  Bitters"  are  Indicative  of  character  and  Ingredients  and 
cannot  he  monopolized. 
XV— 36 
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it 


Approved  in  Johnson  v.  Rutan,  122  Fed.  998,  holding  plasters  termed 
Soothing  Dressing"  made  by  well-known  formula  not  dutiable  as 
proprietary  medicine  under  Revenue  Act  1898;  Harris  Drug  Co.  v. 
Stuckey,  46  Fed.  626,  applying  principle  to  words  "Cramp  Cure"; 
California  Fig  Syrup  Co.  v.  Frederick  Stearns  &  Co.,  73  Fed.  815,  38 
L.  R.  A.  67,  20  C.  C.  A.  22,  following  rule  with  words  "Syrup  of  Figs"; 
Bennett  v.  McKinley,  65  Fed.  506, 13  C.  C.  A.  25,  trademark  cases. 

Distinguished  in  Shaver  v.  Heller  &  Merz  Co.,  108  Fed.  827,  65 
L.  R.  A.  878,  48  C.  C.  A.  48,  enjoining  use  of  name  " American"  by 
defendant  in  connection  with  ball  or  wash  blue ;  Fairbank  Co.  v.  Central 
Lard  Co.,  64  Fed.  135,  upholding  "Cottolene"  as  trademark  for  lard 
substitute. 

Use  of  ordinary  surname  In  good  faith  cannot  be  enjoined;  alitor,  if 
intent  is  fraudulent. 

Approved  in  G.  &  C.  Merriam  Co.  v.  Syndicate  Pub.  Co.,  237  U.  S. 
622,  59  L.  Ed.  1150,  35  Sup.  Ct.  708,  holding  word  "Webster' '  was  not 
subject  to  registration  as  trademark  under  act  of  1881;  Thaddeus 
Davids  Co.  v.  Davids,  233  U.  S.  464,  Ann.  Gas.  1915B,  322,  58  L.  Ed 
1048,  34  Sup.  Ct.  648,  name  "Davids"  in  connection  with  ink  manu- 
factured and  sold  by  complainant  was  properly  registered  as  trade- 
mark under  Trademark  Act  of  1905,  and  defendants  using  name  in 
similar  manner  were  infringers  and  should  be  enjoined;  Howe  Scale 
Co.  v.  Wyckoff,  198  U.  S.  135,  49  L.  Ed.  984,  25  Sup.  Ct.  609,  manu- 
facturer of  typewriter  .under  name  "Remington"  not  protected  against 
Remington  and  Sholes'  adoption  of  trade  name  "Remington-Sholes''; 
Keystone  Oil  &  Mfg.  Co.  v.  Buzby,  219  Fed.  476, 135  C.  C.  A.  185,  hold- 
ing use  of  word  "Keystone"  in  defendant's  firm  name  used  in  con- 
nection with  sale  of  lubricating  oils  and  greases  should  not  have  been 
enjoined,  in  absence  of  fraud  or  intent  to  deceive  purchasers,  although 
plaintiff  had  been  selling  oils  and  greases  known  as  "Keystone 
greases"  under  trade  name  of  Keystone  Lubricating  Company;  Guth 
Chocolate  Co.  v.  Guth,  215  Fed.  765,  granting  injunction  to  restrain  de- 
fendant from  using  his  name  on  packages  or  labels  of  candies,  where 
defendant  had  conveyed  his  business  to  complainant  and  organized 
new  company;  Borden  Ice  Cream  Co.  v.  Borden's  Condensed  Milk  Co., 
201  Fed.  513,  121  C.  C.  A.  200,  Borden's  Condensed  Milk  Company 
was  not  entitled  to  injunction  to  restrain  use  by  defendant  of  name 
"Borden"  in  its  corporate  name  of  Borden  Ice  Cream  Company; 
Vassar  College  v.  Loose-Wiles  Biscuit  Co.,  197  Fed.  991,  Vassar  Col- 
lege was  not  entitled  to  injunction  to  restrain  defendant  from  using 
its  name  and  insignia  in  labels  and  advertisements  for  chocolate;  A.  Y. 
McDonald  &  Morrison  Mfg.  Co.  v.  H.  Mueller  Mfg.'  Co.,  183  Fed.  973, 
106  C.  C.  A.  312,  manufacturer  of  plumber's  goods  was  chargeable 
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with  unfair  competition  in  purposely  imitating  in  appearance  goods  of 
complainant,  but  injunction  is  so  modified  as  to  permit  use  of  devices 
like  complainants  provided  they  are  so  marked  as  to  indicate  their 
origin;  J.  P.  Rowley  Co.  v.  Rowley,  154  Fed.  747,  where  complainant's 
president  had  established  large  business  in  manufacturing  artificial 
legs  and  president's  brother  began  manufacturing  legs  and  used  his 
name  to  mislead  public,  complainant  was  entitled  to  injunction  to  pre- 
vent use  of  name  "Rowley"  in  connection  with  legs  manufactured  by 
him;  Hall's  Safe  Co.  v.  Herring  etc.  Safe  Co.,  146  Fed.  43,  14  L.  R.  A. 
(N.  S.)  1182,  76  C.  C.  A.  495,  upholding  right  to  use  name  in  title  of 
corporation;  Royal  Baking  Powder  Co.  v.  Royal,  122  Fed.  346,  58 
C.  C.  A.  499,  enjoining  use  by  Royal  of  his  name  on  baking-powder 
label  so  as  to  mislead  purchasers  to  confuse  it  with  Royal  Baking 
Powder;  Chickering  v.  Chickering  &  Sons,  120  Fed.  73,  56  C.  C.  A. 
475,  enjoining  use  of  name  of  corporators  of  "Chickering  Brothers1' 
on  pianos,  confusing  product  with  Chickering  and  Sons  pianos;  Com- 
puting Scale  Co.  v.  Standard  Computing  Scale  Co.,  118  Fed.  967,  55 

C.  C.  A.  459,  refusing  injunction  'to  restrain  use  by  defendant  of  terms 
"computing"  and  "standard,"  in  connection  with  scales,  no  mislead- 
ing being  shown;  Peck  Bros.  &  Co.  v.  Peck  Bros.  Co.,  113  Fed.  298, 
62  L.  R.  A.  81,  51  C.  C.  A.  251,  enjoining  use  of  name  "Peck  Brothers" 
to  designate  new  firm  in  which  no  Peck  brothers  were  members ;  Amer- 
ican Washboard  Co.  v.  Saginaw  Mfg.  Co.,  103  Fed.  284,  50  L.  R.  A. 
6*09,  43  C.  C.  A.  233,  refusing  on  facts  to  enjoin  as  fraudulent  use  of 
term  "Aluminum"  on  washboard  containing  no  aluminum  where  pur- 
chasers not  deceived;  Mansfield  Fire  etc.  Co.  v.  Ford  Motor  Co.,  44 
App.  D.  C.  206,  word  "Ford"  as  applied  to  automobiles  and  their 
parts,  not  including  engines,  cannot  be  registered  as  trademark,  where 
Ford  Motor  Company  opposing  registration  was  incorporated  prior  to 
use  of  word  "Ford"  by  applicant;  Asbestone  Co.  v.  Philip  Carey  Mfg. 
Co.,  41  App.  D.  C.  509,  proof  of  actual  damages  is  not  essential  to 
maintenance  by  corporation  of  opposition  to  registration  of  its  corpo- 
rate name  by  another  as  trademark;  In  re  Artesian  Mfg.  Co.,  37  App. 

D.  C.  114,  mark  "Deacon  Brown"  in  script  with  scroll  across  letters 
is  not  registerable  as  trademark  for  nonalcoholic  phosphate  beverage, 
within  Trademark  Act  of  1905,  requiring  individual  name  to  be  printed 
in  distinctive  manner;  Aetna  Mill  &  Elevator  Co.  v.  Kramer  Milling 
Co.,  82  Kan.  684,  28  L.  R.  A.  (N.  S.)  934,  109  Pac.  694,  where  plaintiff 
had  built  up  trade  in  flour  under  trademark  of  "Kramer's  High  Pat- 
ent," defendant  could  not  use  name  "Kramer's"  as  to  deceive 
customers;  Bonnie  &  Co.  v.  Bonnie  Bros.,  160  Ky.  489,  169  S.  W.  872, 
where  plaintiff  distilled  and  sold  whisky  under  trade  name  of  "Bonnie 
Rye,"  defendant's  manufacture  and  sale  of  whisky  branded  ''Bonnie  ft 
Co.  Rye,"  was  infringement;  W.  R.  Lynn  Shoe  Co.  v.  Auburn-Lynn 
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Shoe  Co.,  100  Me.  471,  62  Atl.  503,  protecting  trade  name  "Auburn- 
Lynn"  for  shoes;  Sheffield-King  Milling  Co.  v.  Sheffield  Mill  etc.  Co., 
105  Minn.  323,  127  Am.  St  Rep.  574,  117  N.  W.  450,  granting  in- 
junction to  restrain  defendant  from  using  word  "Sheffield"  as  part 
of  corporate  name  or  as  trade  name  for  flour,  or  from  representing 
itself  as  successor  to  Sheffield  Milling  Company,  or  from  doing  any 
act  to  deceive  public;  Johnson  v.  MoKenna,  73  N.  J.  Eq.  141,  67  Atl. 
394,  granting  injunction  to  restrain  use  of  name  "Edison"  in  connec- 
tion with  corporate  title  or  advertisements,  and  use  of  Edison's  picture 
and  pretended  certificate  that  medicinal  preparation  is  compounded 
according  to  formula  devised  by  him;  International  Silver  Co.  v.  Rogers, 
72  N.  J.  Eq.  935, 129  Am.  St.  Rep.  722, 67  Atl.  106,  where  article  has  come 
to  be  known  by  personal  name,  another  manufacturer  may  not  use  that 
name,  even  though  it  be  his  own,  to  palm  off  his  goods  as  goods  of 
first  manufacturer;  International  Silver  Co.  v.  Rogers,  71  N.  J.  Eq. 
563,  567,  63  Atl.  978,  979,  holding  equity  would  not  prevent  use  of 
name  "W.  H.  Rogers'1  as  trade  name  on  suit  of  prior  manufacturer 
of  similar  goods  using  word  "Rogers-"  as  trade  name;  World's  Dis- 
pensary Med.  Assn.  v.  Pierce,  203  N.  Y.  424,  96  N.  E.  740,  enjoining 
defendant  from  using  "Dr.  Pierce"  or  "Pierce"  in  labeling  or  adver- 
tising proprietary  medicines,  where  such  use  confused  his  remedies 
in  minds  of  public  with  those  of  long-established  and  well-known  com- 
petitor, but  allowing  use  of  his  own  name  if  deception  be  obviated; 
Blackwell's  Durham  Tobacco  Co.  v.  American  Tobacco  Co.,  145  N.  C. 
374,  378,  59  S.  E.  126, 127,  domestic  corporation  did  not,  by  mere  adop- 
tion of  corporate  name,  acquire  such  exclusive  right  to  use  same  as 
would  be  protected  by  injunction  in  absence  of  actual  user;  Sanford- 
Day  Iron  Works  v.  Enterprise  Foundry  etc.  Works,  130  Tenn.  682,  683, 
172  S.  W.  540,  as  against  manufacturer  having  right  to  designate  car 
wheels  as  "Whitney"  wheels,  rival  manufacturer  employing  Asa  W. 
Whitney  has  no  right  to  designate  its  wheels  as  "Whitney"  or  "Asa 
W.  Whitney"  wheels;  Rocky  Mountain  Bell  Telephone  Co.  v.  Utah  Inde- 
pendent Tel.  Co.,  31  Utah,  386,  88  Pac.  29,  telephone  company  using 
No.  888  for  trouble  department  cannot  enjoin  use  of  same  number  for 

i    trouble  department  by  another  telephone  company;  Singer  Mfg.  Co.  v. 

'  June  Mfg.  Co.,  163  U.  S.  188,  41  L.  Ed.  125,  16  Sup.  Ct.  1009,  holding, 
upon  expiration  of  Singer  sewing-machine  patent,  anyone  may  use  word 
"Singer"  if  no  fraud  practiced;  Meyer  v.  Bull  Vegetable  etc.  Co., 
58  Fed.  887,  7  C.  C.  A.  558,  following  rule  with  "Bull's  Cough  Syrup"; 
Pillsbury  v.  Pillsbury-Washburn  Flour  Mills  Co.,  64  Fed.  846,  12 
C.  C.  A.  432,  applying  principle  to  flour  trademark;  Illinois  Watch- 
Case  Co.  v.  Elgin  Watch  Co.,  94  Fed.  669,  670,  35  C.  C.  A.  237,  deny- 
ing injunction  to  use  of  word  "Elgin"  as  applied  to  watches  when 
no  fraud  charged;  Schmidt  v.  Brieg,  100  Cal.  680,  22  L.  R.  A.  793,  35 
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Pac.  625,  on  injunction  of  use  of  surname;  Spieker  v.  Lash,  102  Cal. 
45,  36  Pac.  363,  enjoining  use  of  label  indicating  medicine  prepared  by 
party  who  had  sold  all  rights  therein;  Elgin  Butter  Co.  v.  Creamery 
Co.,  155  111.  136,  40  N.  E.  618,  denying  injunction  to  use  of  name 
"Elgin91  respecting  butter  manufactured  there;  Bagby  A  Rivers  Co. 
v.  Rivers,  87  Md.  423,  67  Am.  St.  Rep.  362,  40  L.  R.  A.  635,  40  Atl. 
173,  holding  retiring  partner  selling  right  to  use  of  firm  name  may 
enjoin  corporation  to  whom  other  partner  assigns ;  Bingham  School  v. 
Gray,  122  N.  C.  707,  41  L.  R.  A.  245,  30  S.  E.  305,  upholding  heir's 
right  to  use  surname  where  goodwill  of  school  sold  to  corporation; 
Fish  Bros.  Wagon  Co.  v.  Fish  Bros.  Mfg.  Co.,  95  Fed.  461,  37  C.  C.  A. 
146,  and  Fish  Bros.  Wagon  Co.  v.  La  Belle  Wagon  Works,  82  Wis. 
565,  33  Am.  St  Rep.  80,  16  L.  R.  A.  460,  52  N.  W.  600,  holding,  where 
exclusive  right  to  use  name  as  trademark  not  sold,  founders  may  use 
name  in  new  business  if  no  fraud  practiced;  Columbia  Mill  Co.  v. 
Alcorn,  150  U.  S.  466,  37  L.  Ed.  1147,  14  Sup.  Ct.  153,  arguendo. 

Distinguished  in  Draper  v.  Skerrett,  116  Fed.  208,  enjoining  fraudu- 
lent use  of  term  " French  Tissue"  by  sales  agent  of  manufacturer  to 
designate  other  product;  Lever  Bros.  Limited,  Boston  Works  v.  Smith, 
112  Fed.  999,  enjoining  use  of  surname  "Welcome"  on  soap  confusing 
article  with  well-known  product  so  designated ;  Shaver  v.  Heller  &  Merz 
Co.,  108  Fed.  826,  832,  838,  65  L.  R.  A.  878,  48  C.  C.  A.  48,  enjoining 
use  of  word  "American"  in  connection  with  ball  and  wash  blue  at 
suit  of  manufacturers  of  "American  Ball  Blue";  Knoedler  v.  Glaenzer, 
55  Fed.  899,  20  L.  R.  A.  736,  5  C.  C.  A.  305,  upon  facts  where  no  fraud 
shown. 

Use  of  personal  or  corporate  trade  name  as  unfair  competition. 
Note,  2  Ann.  Cas.  415,  416,  417. 

Limitation  of  right  to  use  own  name  as  trade  name.    Note,  1 
L.  R.  A.  (N.  S.)  661. 

Infringement  of  trademark.    Note,  25  E.  R.  0.  220,  223. 

Policy  of  law  is  to  discourage  monopolies  and  encourage  fair  competi- 
tion. 

Approved  in  International  Silver  Co.  v.  Rogers,  71  N.  J.  Eq.  563, 
63  Atl.  978,  gist  of  action  to  enjoin  use  of  trade  name  is,  not  impair- 
ment of  complainant's  profits  by  defendant's  competition,  but  fraudu- 
lent representation  that  goods  are  complainant's,  and  fact  that  com- 
plainant may  be  injured  by  use  of  name  is  not  material ;  C.  F.  Simmons 
Med.  Co.  v.  Mansfield  Drug  Co.,  93  Tenn.  136,  23  S.  W.  179,  holding 
name  "Simmons"  cannot  be  appropriated  as  trademark  when  it  has 
become  merely  descriptive  of  formula  and  used  extensively. 


139  U.  S.  540-648       NOTES  ON  U.  S.  REPORTS.  566 

"Brown's  Iron  Bitters"  cannot  be  monopolised  as  against  another  person 
of  same  name. 

Approved  in  Stuart  v.  Stewart  Co.,  91  Fed.  247,  33  C.  C.  A.  480, 
holding,  where  name  indicates  to  public  articles  manufactured  by  cer- 
tain concern,  use  of  name  in  connection  with  similar  article  without 
indication  of  distinction  is  fraud;  California  Fig  Syrup  Co.  v.  Stearns, 
67  Fed.  1015,  arguendo. 

Similarity  of  name  as  constituting  infringement  of  trademark  or 
trade  name.    Note,  Ann.  Oas.  1915B,  336. 

Infringement  of  trademark  by  similarity  of  name.   Note,  14  L.  R.  A. 
245. 

Letter  stating  that  writer  saw  no  conflict  In  names  will  not  estop  him 
from  claiming  infringement;  letter  is  merely  evidence  of  bona  fides. 

Approved  in  Dr.  S.  A.  Richmond  Nervine  Co.  v.  Richmond,  159  U.  S. 
302,  40  L.  Ed.  161,  16  Sup.  Ct.  34,  upholding  assignment  of  trademark 
bearing  name  and  portrait  of  person  registering  it;  The  Le  Page  Co. 
v.  Russia  Cement  Co.,  51  Fed.  948,  17  L.  R.  A.  358,  2  C.  C.  A.  555, 
applying  principle  where  letter  written  by  attorney  said  use  of  name 
did  not  cause  much  damage. 

Person  using  name  as  mark  may  assign  right  to  one  of  another  name 
as  part  of  goodwill 

Approved  in  Dietz  v.  Horton  Mfg.  Co.,  170  Fed.  871,  96  C.  C.  A.  41, 
complainant  did  not  acquire  right  to  use  trademark  "Globe"  for 
washing-machines  from  prior  user,  where  at  time  of  alleged  sale  such 
person  was  not  making  or  selling  washing-machines;  Bulte  v.  Igle- 
heart  Bros.,  137  Fed.  499,  70  C.  C.  A.  76,  assignment  of  trademark 
disassociated  from  business  in  which  it  was  used  and  in  which  it  had 
acquired  its  value  is  void ;  Peck  Bros.  &  Co.  v.  Peck  Bros.  Co.,  113  Fed. 
299,  62  L.  R.  A.  81,  51  C.  C.  A.  251,  holding  trade  name  "Peck  Broth- 
ers and  Company"  passed  to  reorganization  committee  purchasing  fran- 
chises, name  and  good  will;  Le  Page  Co.  v.  Russia  Cement  Co.,  51  Fed. 
943, 17  L.  R.  A.  355,  356, 2  C.  C.  A.  555,  enjoining  transferrer  of  good  will 
of  glue  business  from  using  name  of  transferrer  in  connection  with  glue; 
Cleveland  Stone  Co.  v.  Wallace,  52  Fed.  436,  protecting  trademark  used 
by  different  members  of  pool  as  not  used  indiscriminately;  Sarrazin 
v.  Irby  Cigar  etc.  Co.,  93  Fed.  626,  46  L.  R.  A.  541,  35  C.  C.  A.  496, 
holding  registered  tobacco  trademark,  only  feature  of  which  is  name 
on  brand,  not  personal  and  assignable;  dissenting  opinion  in  Wolf 
Bros.  &  Co.  v.  Hamilton-Brown  Shoe  Co.,  206  Fed.  620,  124  C.  C.  A 
409,  majority  holding  complainant  in  suit  for  unfair  competition  was 
entitled  to  profits  of  defendant  manufacturing  shoes  and  stamping  on 
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soles  trade  name  so  resembling  that  of  complainant  as  to  confuse 
purchasers,  without  specific  proof  that  purchasers  were  deceived. 

Assignability  of  trademarks  and  trade  names.    Note,  2  Ann.  Oaa. 
218,  219. 

Sale  of  trademark.    Note,  1  L.  R.  A.  (N.  S.)  722. 

The  right  of  privacy.    Note,  18  Ann.  Oas.  1017. 

139  U.  8.  648-549,  35  L.  Ed.  286,  11  Sup.  Ot.  662,  IN  BE  TJTOAIJ.& 

Supreme  Court  will  not  entertain  application  for  writ  of  error  not 
Indorsed  by  Justice  thereof. 

Approved  in  Lefkowitz  v.  Foster  Hose  Supporter  Co.,  161  Fed.  374, 
holding  Federal  court  did  not  have  jurisdiction  to  compel  renewal  of 
license  contract  for  patent,  on  ground  that  Federal  question  was  in- 
volved or  diversity  of  citizenship. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal 
Supreme  Court  for  review.    Note,  66  L.  R.  A.  836. 

Miscellaneous.  Miscited  in  Wade  v.  Lawder,  165  U.  S.  628,  41  L.  Ed. 
852, 17  Sup.  Ct.  427. 

139  U.  8.  649-560,  36  L.  Ed.  266,  11  Sup.  Ok  663,  FOWLER  T.  HAMTLL. 

Decree  dismissing  Mil  la  final,  although  Judgment  for  costs  followed, 
and  fixes  time  for  appeal. 

Approved  in  Allis-Chalmers  Co.  v.  United  States,  162  Fed.  680,  89 
C.  C.  A.  471,  judgment  entered  in  Federal  court  in  action  at  law,  in- 
eluding  costs  against  losing  party,  is  final,  although  blank  is  left  for 
amount  of  costs  when  taxed;  Norcross  v.  Nave  &  McCord  Mercantile 
Co.;  101  Fed.  797,  42  C.  C.  A.  29,  dismissing  appeal  as  not  taken  within 
ten  days  allowed  by  Bankruptcy  Act  1898,  where  prayer,  citation  and 
service  not  filed  with  District  Court  in  ten  days;  Staples  v.  Barclay,  30 
Colo.  431,  71  Pac.  375,  holding,  under  Mills'  Colo.  Stats.,  §§  674,  694, 
liability  of  sureties  on  cost  bond  attach  when  decree  rendered  and  re- 
view must  be  by  appeal ;  Tuttle  v.  Claflin,  66  Fed.  8, 13  C.  C.  A.  281,  de- 
cree sustaining  exceptions  to  master's  report  and  giving  complainant 
leave  to  refer  back  to  master  is  final ;  Prescott  etc.  Ry.  v.  Atchison  etc. 
R.  R.  Co.,  84  Fed.  214,  28  C.  C.  A.  481,  dismissing  writ  of  error  filed 
more  than  six  months  after  bill  dismissed. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal 
Supreme  Court  for  review.    Note,  66  L.  R.  A.  849. 

139  XT.  S.  651-660,  35  L.  Ed.  270,  11  Sup.  Ct.  663,  INLAND  ETC.  COASTING 
CO.  y.  TOLSON. 

Contradictory  statements  by  one  aerioualy  Injured  do  not  necessarily 
Indicate  intent  to  deceive. 
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Approved  in  The  Ocracoke,  159  Fed.  555,  testimony  as  to  statement 
of  injured  person  immediately  after  accident  and  while  he  is  in  severe 
pain  is  not  entitled  to  great  weight  as  impeaching  testimony;  The  City 
of  Portsmouth,  125  Fed.  268,  holding  statement  that  plaintiff  injured 
coccyx  by  fall  on  chair  not  conclusive  where  made  when  she  was  suffer- 
ing from  fall;  Columbia  Ry.  Co.  v.  Cruit,  20  App.  D.  C.  523,  in  action 
for  personal  injuries  instruction  that  discrepancies  in  statements  made 
during  period  of  shock  and  afterward  might  be  attributed  to  effect  of 
shock  and  pain,  was  not  error. 

Court  properly  charged  jury  that  tearing  off  part  of  solid  wharf  was 
prima  facie  evidence  of  negligence. 

Approved  in  Sweeney  v.  Erving,  228  U.  S.  240,  Ann.  Oaa.  1914D,  905, 
57  L.  Ed.  819,  33  Sup.  Ct.  416,  refusal  to  instruct  that  if  evidence 
showed  plaintiff  was  burned  by  X-ray  operation,  burden  was  shifted  to 
defendant  to  prove  burn  was  not  caused  by  its  negligence,  was  not  error; 
San  Juan  Light  etc.  Co.  v.  Requena,  224  U.  S.  99,  56  L.  Ed.  684,  32  Sup. 
Ct.  399,  doctrine  of  res  ipsa  loquitur  was  rightly  applied  against  de- 
fendant electric  light  company  in  case  of  person  injured,  while  adjust- 
ing electric  light  in  residence,  because  of  defective  condition  of  outside 
wires;  Chicago  etc.  Ry.  Co.  v.  Eddy,  228  Fed.  645,  in  action  for  death  of 
one  struck  by  train  while  at  station  for  purpose  of  taking  passage,  ad- 
mission in  answer  that  he  was  struck  by  defendant's  train  and  stipula- 
tion that  he  was  carrying  mileage  and  was  a  passenger,  made  prima  facie 
case  for  plaintiff;  Lee  Line  Steamers  v.  Robinson,  218  Fed.  563,  L.  R.  A. 
1916C,  358,  134  C.  C.  A.  287,  evidence  that  passenger  on  steamboat  was 
stabbed  by  employee,  who  was  with  other  employees  at  place  where 
they  were  called  in  performance  of  duties  was  sufficient  to  raise  pre- 
sumption of  negligence  of  carrier,  and  to  place  on  it  burden  of  proving 
employee  acted  in  self-defense;  Midland  Valley  R.  Co.  v.  Conner,  217 
Fed.  958, 133  C.  C.  A.  628,  in  action  for  death  of  passenger,  where  plain- 
tiff pleaded  specific  acts  of  negligence,  but  made  no  allegation  of  general 
negligence,  instruction  submitting  doctrine  of  res  ipsa  loquitur,  was 
error;  Patterson  v.  Jacksonville  Traction  Co.,  213  Fed.  291,  130  C.  C.  A. 
13,  rule  of  res  ipsa  loquitur  applies  in  action  by  passenger  on  car  for 
personal  injuries  resulting  from  collision  between  two  of  defendant's 
cars ;  Kirkendall  v.  Union  Pac.  R.  Co.,  200  Fed.  207,  118  C.  C.  A.  383, 
in  action  for  injuries  to  passenger  for  hire,  proof  of  collision  was  suffi- 
cient to  establish  prima  facie  case  of  negligence  on  part  of  carrier; 
Galveston  Towing  Co.  v.  Cuban  S.  S.  Co.,  195  Fed.  712, 115  C.  C.  A.  438, 
holding  tug  bringing  tow  into  collision  with  steamer  lying  at  pier  at 
night  did  not  sustain  burden  of  exonerating  herself  from  fault  by  show- 
ing break  of  bolt  in  steering-wheel;  The  Marie  Palmer,  191  Fed.  86, 
fact  of  stranding  of  tow  on  well-known  shoal  may  afford  strong  pre* 
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somptive  evidence  of  fault  on  part  of  tug;  Delaware  ft  H.  Co.  v.  Dix, 
188  Fed.  906,  110  C.  C.  A.  535,  where  freight  conductor  leaning  on 
window-sill  of  caboose  in  performance  of  duty  was  struck  by  projecting 
lever  of  door  of  refrigerator-car,  negligently  allowed  to  be  open,  on 
passing  train  of  defendant,  rule  of  res  ipsa  loquitur  applies;  The  Lucille, 
169  Fed.  720,  fact  of  collision  between  anchored  vessel  and  moving  vessel 
being  shown,  moving  vessel  must  repel  presumption  of  negligence;  Jef- 
ferys  v.  Nebraska  Bridge  Supply  &  Lumber  Co.,  157  Fed.  934,  where 
railroad  timber  inspector  performing  his  duty  was  injured  by  breaking 
of  rope  used  in  loading  timbers  on  cars,  proof  of  such  facts  raised  pre- 
sumption of  negligence  on  part  of  timber  contractor  under  doctrine  of 
res  ipsa  loquitur;  Frederick  Leyland  ft  Co.  v.  Holmes,  153  Fed.  559,  82 
C.  C.  A.  511,  in  suit  by  stevedore's  employee  to  recover  from  vessel  for 
personal  injury  caused  by  falling  of  hatch  cover,  evidence  that  he  went 
upon  hatch  without  fault  or  negligence  on  his  part  and  supports  of 
hatch  immediately  collapsed,  made  prima  facie  case;  The  Degama,  150 
Fed.  324,  80  C.  C.  A.  93,  where  moving  vessel  collides  with  moored 
vessel,  she  is  not  exonerated  by  showing  she  was  handled  by  tugs  which 
controlled  movements,  unless  such  defense  is  pleaded  and  proved ;  South- 
ern Pac.  Co.  v.  Cavin,  144  Fed.  351,  75  C.  C.  A.  350,  in  action  against 
carrier  of  passengers,  happening  of  accident  puts  burden  on  carrier  to 
show  injury  unavoidable;  North  Jersey  St.  Ry.  Co.  v.  Purdy,  142  Fed. 
956,  74  C.  C.  A.  125,  happening  of  accident  to  street-car  passenger  by 
collision  with  wagon  raises  presumption  of  negligence;  The  W.  G. 
Mason,  142  Fed.  915,  74  C.  C.  A.  83,  when  steamer  towed  by  tugs 
through  narrow  channel  promptly  obeyed  tug's  orders,  burden  is  on  tugs 
to  show  due  care;  Cincinnati  etc.  Ry.  Co.  v.  South  Fork  Coal  Co.,  139 
Fed.  534,  356, 1  L.  &.  A.  (N.  8.)  533,  71  C.  C.  A.  316,  rear-end  collision 
between  oil  trains  whereby  sparks  from  locomotive  ignited  oil  and  set 
fire  to  lumber  along  right  of  way  raises  presumption  of  negligence ;  Burr 
v.  Knickerbocker  etc.  Towage  Co.,  132  Fed.  249,  65  C.  C.  A.  554,  apply- 
ing rule  where  schooner  in  tow  of  tug  grounded  on  calm  day  on  port 
side  of 'channel  when  her  helm  was  hard-aport;  Wood  v.  Philadelphia 
etc.  R.  Co.,  1  Boyce  (Del.),  346,  76  Atl.  616,  legal  inference  from  col- 
lision of  train  with  locomotive  standing  on  tracks,  killing  passenger,  is 
that  accident  occurred  from  carrier's  negligence,  requiring  it  to  show 
contrary;  Carmody  v.  Capital  Traction  Co.,  43  App.  D.  C.  254,  Ann.  Oas. 
1916D,  706,  in  action  for  death  it  was  not  error  to  refuse  instruction 
that  burden  of  proof  was  on  defendant  to  show  that  death  was  not 
eaused  by  accident,  but  by  pre-existing  disease;  Sullivan  v.  Capital 
Traction  Co.,  34  App.  D.  C.  369,  where  cripple  standing  on  front  plat- 
form to  smoke  was  injured  by  lurch  of  car,  instruction  that  no  presump- 
tion of  negligence  arises  from  accident,  was  not  error;  Great  Falls  etc. 
R.  Co.  v.  Hill,  34  App.  D.  C.  317,  in  action  by  passenger  injured  in 
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alighting  from  street-car,  where  negligence  and  contributory  negligence 
were  properly  submitted,  error  in  instruction  that  plaintiff  made  prima 
facie  case  by  showing  she  was  passenger,  was  not  prejudicial  to  de- 
fendant; Kehan  v.  Washington  R.  &  E.  Co.,  28  App.  D.  C.  Ill,  112,  in 
action  for  personal  injuries,  proof  that  accident  causing  injury  occurred 
while  person  injured  was  passenger  casts  burden  on  defendant  to  explain 
accident;  Washington  etc.  Ry.  Co.  v.  Chapman,  26  App.  D.  C.  481,  pas- 
senger showing  accident  causing  injury  occurred  while  he  was  passenger 
on  railway  car  makes  out  prima  facie  case,  casting  burden  of  proof  on 
defendant  to  explain  cause  of  accident;  City  &  Suburban  Ry.  Co.  v. 
Svedborg,  20  App.  D.  C.  549,  550,  552,  happening  of  accident  to  passen- 
ger alighting  from  street-car  casts  burden  on  company  to  explain  acci- 
dent ;  Harbison  v.  Metropolitan  R.  R.  Co.,  9  App.  D.  C.  67,  where  passen- 
ger attempting  to  pass  along  footboard  to  rear  of  car  in  motion  is 
struck  by  another  car,  no  presumption  of  negligence  of  defendant  arises 
from  happening  of  accident ;  Weaver  v.  Baltimore  etc.  R.  R.  Co.,  3  App. 
D.  C.  452,  negligence  of  railroad  cannot  be  presumed  from  fact  that 
railway  postal  clerk  is  killed  by  striking  head  against  bridge  post  while 
catching  mailbag;  Sever  v.  Minneapolis  etc.  Ry.  Co.,  156  Iowa,  666,  44 
L.  R.  A.  (N.  S.)  1200,  137  N.  W.  938,  where  passenger  suing  for  per- 
sonal injury  shows  unusual  jerk  of  train  and  resulting  injury,  he  estab- 
lishes prima  facie  case  within  rule  of  res  ipsa  loquitur;  Chesapeake  Iron 
Works  v.  Hochschield,  Kohn  &  Co.,  119  Md.  311,  86  Atl.  347,  where  con- 
tractor hoisting  piece  of  structural  iron  allowed  it  to  strike  against  pipe 
of  sprinkling  system  and  break  it,  happening  of  accident  was  prima 
facie  evidence  of  negligence  casting  burden  on  defendant  to  show  injury 
was  not  caused  by  its  negligence ;  Lincoln  Traction  Co.  v.  Webb,  73  Neb. 
142,  119  Am.  St.  Rep.  879,  102  N.  W.  260,  in  action  against  street  rail- 
way for  damages,  proof  of  injury,  without  more,  does  not  raise  pre- 
sumption of  negligence  sufficient  to  impose  burden  of  proof  of  due  care 
on  carrier;  Barnes  v.  Southern  Ry.  Co.,  168  N.  C.  669,  84  S.  E.  1031,  in 
action  for  injuries  to  passenger  while  riding  in  caboose  of  freight  train 
by  sudden  jerking  of  train,  question  of  railroad's  negligence  was  for 
jury ;  Anderson  v.  McCarthy  Dry  Goods  Co.,  49  Wash.  404,  126  Am.  St 
Rep.  870,  16  L.  R.  A.  (N.  S.)  931,  95  Pac.  327,  under  rule  of  res  ipsa 
loquitur,  case  of  prima  facie  negligence  is  shown,  where  basket  from 
overhead  carrier  system  falls  on  customer  in  store ;  Firebaugh  v.  Seattle 
Elec.  Co.,  40  Wash.  662,  2  L.  R.  A.  (N.  S.)  836,  82  Pac.  997,  where  street- 
car passenger  injured  by  blowing  out  of  controller  on  car,  there  is  pre- 
sumption of  negligence  on  part  of  carrier;  Texas  etc.  Ry.  Co.  v.  Cox, 
145  U.  S.  608,  36  L.  Ed.  834,  12  Sup.  Ct.  909,  applying  principle  where 
dangerous  coupling-pin  used;  Gleeson  v.  Virginia  etc.  R.  R.  Co:,  140 
U.  S.  443,  35  L.  Ed.  463,  11  Sup.  Ct.  862,  accident,  due  to  landslide, 
raises  presumption  of  negligence ;  The  William  Branf  oot,  52  Fed.  394,  3 1 
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C.  C.  A.  155,  negligence  if  stanchion  fell  because  of  defects  in  fasten- 
ings, which  inspection  disclosed;  Alabama  etc.  Ry.  Co.  v.  Cogging,  88 
Fed.  460,  32  C.  C.  A.  1,  applying  principle  under  Georgia  Code,  §§  2972, 
3034;  dissenting  opinion  in  Wall  v.  Helena  Street  Ry.  Co.,  12  Mont. 
64,  29  Pac.  728,  arguendo. 

Distinguished  in  Irvine  v.  Delaware  L.  &  W.  R.  Co.,  184  Fed.  671,  106 
C.  C.  A.  600,  in  action  for  injuries  to  passenger  attempting  to  board 
train,  where  sole  issue  was  whether  there  had  been  sudden  movement  of 
train,  rule  of  res  ipsa  loquitur  does  not  apply. 

Court  may  charge  Jury  that  if  landing  without  pilot  would  be  dangerous, 
steamboat  company  was  prima  facie  negligent. 

Approved  in  Pennsylvania  R.  Co.  v.  Ropner,  105  Fed.  397,  holding 
collision  of  steamship  with  pier  prima  facie  evidence  of  negligent  navi- 
gation; Bridge  v.  Morgan's  Louisiana  etc.  S.  S.  Co.,  108  La.  365, 
32  South.  542,  holding  company  liable  for  injury  resulting  from  in- 
efficient inspection  of  car  by  which  car  was  allowed  to  go  with  hanger 
pins  out  and  nuts  loose;  Illinois  Central  R.  R.  Co.  v.  Kuhn,  107  Tenn. 
114,  64  S.  W.  203,  holding  evidence  of  derailment  of  car  causing  injury 
creates  presumption  of  negligence;  Mitchell  v.  Marker,  62  Fed.  142,  25 
L.  R.  A.  36, 10  C.  C.  A.  306,  carrier  of  passengers  by  elevator  must  exer- 
cise highest  degree  of  care. 

Distinguished  in  Raney  v.  Lachance,  96  Mo.  App.  484,  70  S.  W.  377, 
holding  where  plank  negligently  drawn  by  plaintiff  and  another  work- 
man broke  window,  it  is  not  presumed  to  be  plaintiff's  negligence  or 
joint  negligence. 

Court  properly  charged  jury  to  determine  whether  it  wag  per  se  negli- 
gence to  place  foot  in  danger. 

Approved  in  Guild  v.  Pringle,  145  Fed.  316,  76  C.  C.  A.  192,  uphold- 
ing refusal  to  direct  verdict  in  action  against  city  contractor  for  injuries 
by  falling  into  street  excavation;  Jefferson  Hotel  Co.  v.  Warren,  128 
Fed.  567,  63  C.  C.  A.  193,  holding  where  loss  of  baggage  by  fire  attributed 
to  contributory  negligence,  defendant  has  burden,  so  question  for  jury; 
Northern  Pac.  R.  Co.  v.  Tynan,  119  Fed.  292,  56  C.  C.  A.  192,  uphold- 
ing refusal  to  direct  for  defendant  where  deceased,  not  shown  negligent, 
was  killed  while  trying  to  couple  cars  with  dissimilar  out  of  date  coup- 
lings; Towles  v.  Southern  R.  Co.,  103  Fed.  405,  holding  whether  defend- 
ant's train  hands  were  negligent  in  managing  train,  after  knowing  of 
plaintiffs  presence  on  track,  question  for  jury;  Willey  v.  Boston  etc. 
R.  R.  Co.,  72  Vt.  120,  47  Atl.  398,  holding  where  plaintiff  injured  at 
crossing  was  seen  when  train  was  thirty  rods  distant,  brakes  applied  at 
fifteen,  emergency  brake  not  applied,  presents  question  for  jury ;  North- 
ern Pac.  R>  R.  Co.  v.  Freeman,  83  Fed.  84,  27  C.  C.  A.  457,  fact  that 
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witness  to  accident  did  not  see  plaintiff  stop  and  look  before  crossing 
track  not  conclusive  as  to  contributory  negligence;  Everett  v.  Oregon 
Short  Line  etc.  Ry.  Co.,  9  Utah,  349,  34  Pac.  291,  permitting  recovery  to 
trespasser  injured  through  brakeman's  negligence,  where  latter  knew  of 
plaintiff's  presence. 

Presumption  of  negligence  from  accidents.    Note,  15  L.  R.  A.  34. 

In  suit  by  wharfinger  for  injury,  burden  is  on  defendant  to  snow  con- 
tributory negligence. 

Approved  in  Buechner  v.  New  Orleans,  112  La.  601,  36  South.  604,  re- 
affirming rule ;  Central  Vermont  Ry.  Co.  v.  White,  238  U.  S.  512,  Ann. 
Gas.  1916B,  252,  59  L.  Ed.  1437,  35  Sup.  Ct.  865,  9  N.  C.  C.  A.  274,  under 
Federal  Employers'  Liability  Act,  burden  of  proof  of  contributory  negli- 
gence is  matter  of  substance,  and  Federal  courts  do  not  follow  State 
procedure,  but  place  burden  of  proof  on  defendant ;  New  Aetna  Portland 
Cement  Co.  v.  Hatt,  231  Fed.  616,  in  action  for  death  of  employee  in 
Federal  court,  burden  of  proving  contributory  negligence  is  on  defend- 
ant, regardless  of  contrary  rule  in  State  court;  Bowker  v.  Donnell,  226 
Fed.  360,  defendant  sued  in  Federal  court  for  personal  injuries  need 
not  plead  contributory  negligence,  but  may  avail  himself  of  it,  whether 
brought  out  by  plaintiff's  evidence  or  his  own;  Liberty  Bell  Gold  Min. 
Co.  v.  Smuggler-Union  Min.  Co.,  203  Fed.  803,  122  C.  C.  A.  113,  in  action 
of  trespass  for  taking  of  ore  from  mine,  where  taking  is  admitted  or 
proved,  it  is  presumed  that  taking  was  willful  and  intentional,  and  bur- 
den is  on  defendant  to  establish  contrary;  Baltimore  &  O.  R.  Co.  v. 
Taylor,  186  Fed.  841,  109  C.  C.  A.  172,  in  action  for  death  of  railroad 
engineer  by  reason  of  defect  in  track,  burden  of  proving  contributory 
negligence  was  on  railroad ;  Baker  v.  Philadelphia  &  R.  Ry.  Co.,  149  Fed. 
887,  applying  rule  where  railroad  engineer  killed  in  collision;  Armour  & 
Co.  v.  Carlas,  142  Fed.  722,  74  C.  C.  A.  53,  applying  rule  where  carriage 
run  into  by  wagon  at  street  crossing;  Hemingway  v.  Illinois  Cent.  R.  R. 
Co.,  114  Fed.  846,  52  C.  C.  A.  477,  holding  in  Federal  courts,  in  street-oar 
accident  case,  burden  of  showing  contributory  negligence  on  defendant; 
New  Castle  Bridge  Co.  v.  Doty,  37  Ind.  App.  88,  76  N.  E.  558,  in  action 
for  personal  injuries  instruction  that  burden  of  proving  contributory 
negligence  was  on  defendant,  was  not  error;  Marth  v.  Kingfisher  Com- 
mercial Club,  44  Okl.  518, 144  Pac.  1049,  8  N.  C.  C.  A.  790,  in  action  for 
personal  injury  where  defendants  allege  contributory  negligence  and 
evidence  shows  defendants  negligent,  it  was  error  to  refuse  to  instruct 
that  burden  of  proving  contributory  negligence  was  on  defendant; 
Texas  etc.  Ry.  Co.  v.  Volk,  151  U.  S.  78,  38  L.  Ed.  80,  14  Sup.  Ct.  240, 
Berry  v.  Lake  Erie  etc.  Ry.  Co.,  70  Fed.  194,  Toledo  etc.  R.  R.  Co.  v. 
Chisholm,  83  Fed.  657,  27  C.  C.  A.  663,  and  Chesapeake  etc.  Ry.  Co.  v. 
Steele,  84  Fed.  98,  29  C.  C.  A.  81,  following  rule;  Amato  v.  Northern 


573    INLAND  ETC.  COASTING  CO.  v.  TOLSON.    139  U.  8. 661-660 

Pae.  R.  R.  Co.,  46  Fed.  663,  contributory  negligence  is  for  jury;  North- 
ern Pae.  R.  R.  Co.  v.  Lewis,  61  Fed.  666,  2  C.  C.  A.  446,  failure  of  plain- 
tiff to  clear  brush  from  open  draw  through  which  fire  communicated  not 
sufficient  contributory  negligence;  Canadian  Pae.  Ry.  Co.  v.  Clark,  74 
Fed.  362,  20  C.  C.  A.  447,  contributory  negligence  may  be  proven,  though 
not  expressly  pleaded;  Sprague  v.  Southern  Ry.,  92  Fed.  62,  34  C.  C.  A. 
207,  presumption  of  negligence  from  fact  of  injury  where  person  in- 
jured used  due  care;  Cox  v.  Norfolk  etc.  R.  Co.,  123  N.  C.  613,  31  S.  E. 
851,  following  rule;  Bemiss  v.  New  Orleans  City  etc.  R.  R.  Co.,  47  La. 
Ann.  1676, 18  South.  713,  negligence  to  go  from  one  car  to  another  while 
train  in  motion. 

Distinguished  in  Griffin  v.  Overman  Wheel  Co.,  61  Fed.  672,  9  C.  C.  A. 
642,  under  Massachusetts  Acts  of  1887,  c.  270,  jury  may  determine  ques- 
tion of  contributory  negligence  from  all  facts. 

Burden  of  proof  as  to  contributory  negligence.    Notes,  10  Ann.  Oas. 
5;  S3  L.  R.  A.  (N.  S.)  1158. 

Burden  of  proving  negligence.    Note,  18  E.  R.  0.  714. 

Contributory  negligence  will  not  prevent  recovery  if  defendant  could 
have  easily  avoided  accident. 

Approved  in  Chunn  v.  City  &  Suburban  Ry.  Co.,  207  U.  S.  309,  52 
L.  Ed.  222,  28  Sup.  Ct.  63,  person  taking  car  from  narrow  trolley-car 
platform  has  right  to  assume  that  he  will  not  be  put  in  peril  by  car 
on  other  side  of  platform  running  rapidly  in  opposite  direction,  and 
he  cannot  be  held  guilty  of  contributory  negligence,  as  matter  of  law 
in  taking  car  at  that  place;  Pennsylvania  R.  Co.  v.  Groves,  231  Fed. 
665,  holding  it  was  not  contributory  negligence  as  matter  of  law  for 
railroad  yard  conductor  to  stand  on  track  for  minute  and  half  with 
yardmaster  with  back  to  engine  he  supposed  would  take  another  track, 
where  signal  was  set  against  such  engine  requiring  it  to  move  with 
caution  so  that  engine  could  be  stopped  immediately  if  danger  threat- 
ened; Philadelphia  ft  Reading  Coal  etc.  Co.  v.  Keslusky,  209  Fed.  199, 
127  C.  C.  A.  665,  where  miner  with  lighted  lamp  in  cap  in  obeying  fore- 
man's order  stooped  to  pass  under  roof  timbers  of  tunnel  in  which 
foreman  had  placed  dynamite,  was  not  warned  of  presence  of  dynamite 
until  immediately  before  explosion,  question  of  whether  warning  was 
timely  was  for  jury;  Smith  v.  Illinois  Cent.  R.  Co.,  200  Fed.  556,  119 
C.  C.  A.  33,  holding  railroad  not  liable  for  death  of  engineer  found  lying 
beside  his  engine  between  two  tracks  in  company's  yards  with  foot 
ent  off,  where  he  was  last  seen  walking  on  adjacent  track  toward  his 
engine,  and  another  engine  passed  on  such  track  just  as  he  was  found ; 
Hart  v.  Northern  Pae.  Ry.  Co.,  196  Fed.  188,  116  C.  C.  A.  12,  in  action 
for  death  of  pedestrian  walking  on  track,  where  issue  of  discovered 
peril  was  not  raised  by  pleadings,  plaintiff  could  not  claim  that  court 
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erred  in  failing  to  submit  sueh  issue  to  jury;  Sandidge  v.  Atchison, 
T.  &  S.  F.  Ry.  Co.,  193  Fed.  877,  113  C.  C.  A.  653,  though  freight  con- 
ductor killed  while  riding  runaway  car  was  negligent  in  setting  car  out 
on  main  track  on  ascending  grade  without  knowing  brake  would  hold, 
his  negligence  would  not  preclude  recovery,  where  defendant  was  negli- 
gent in  not  stopping  car  in  manner  to  prevent  injury;  Little  Rock  Ry. 
&  Electric  Co.  v.  Billings,  187  Fed.  962,  110  C.  C.  A.  80,  holding  intoxi- 
cated person  injured  while  crossing  street-car  track  at  night  could  not 
recover,  where  motorman,  assuming  that  he  was  in  possession  of  his 
faculties,  was  not  chargeable  with  negligence  in  not  stopping  sooner; 
The  Plymouth,  186  Fed.  107,  108  C.  C.  A.  217,  although  Williamsport 
was  on  wrong  side  of  channel,  proximate  cause  of  collision  was  failure 
of  Plymouth  to  allow  sufficient  room,  which  she  could  readily  have  done; 
Herr  v.  St.  Louis  etc.  R.  Co.,  174  Fed.  943,  98  C.  C.  A.  550,  in  action 
against  railroad  for  death  of  freight  conductor  killed  by  engine  of 
following  train  running  into  his  caboose,  directed  verdict  on  ground  of 
contributory  negligence  for  stopping  train  where  he  did,  was  error, 
where  engineer  of  following  train  could  have  prevented  injury  by  stop- 
ping his  train  after  he  was  signaled ;  Little  Rock  Ry.  &  Electric  Co.  v. 
Billings,  173  Fed.  905,  19  Ann.  Oas.  1173,  31  L.  R.  A.  (N.  8.)  1031, 
98  C.  C.  A.  467,  intoxicated  person  coming  on  street  railway  track  in 
front  of  moving  car  was  guilty  of  such  gross  negligence  as  would  bar 
recovery  unless  doctrine  of  "last  clear  chance"  could  be  applied;  Ling 
v.  Great  Northern  Ry.  Co.,  165  Fed.  815,  where  child  two  and  one-half 
or  three  years  old  playing  on  depot  platform  leaned  against  train  and 
was  injured  by  starting  of  train,  servants  of  railroad  were  not  bound 
to  look  for  his  peril,  and  not  having  seen  him,  defendant  was  not  liable; 
New  York  Transp.  Co.  v.  Garside,  157  Fed.  526,  85  C.  C.  A.  285,  in 
action  for  injury  to  plaintiff  struck  by  automobile  while  walking  from 
street-car  to  curb,  it  was  not  error  to  charge  jury  that  if  driver  saw 
street-car  standing  still  it  was  his  duty  to  apprehend  that  persons  might 
be  passing  and  exercise  care  accordingly;  Russell  v.  Oregon  etc.  R.  Co., 
155  Fed.  29,  83  C.  C.  A.  618,  holding  bridge  foreman  going  on  track 
in  pursuit  of  his  own  affairs  at  night  on  handcar  showing  no  light  and 
killed  in  collision  with  special  train,  was  guilty  of  contributory  negli- 
gence, and  administratrix  cannot  recover  though  train  was  negligently 
operated;  Texas  &  P.  Ry.  Co.  v.  Modawell,  151  Fed.  425,  9  L.  B.  A. 
(N.  S.)  646,  80  C.  C.  A.  651,  reversing  judgment  for  plaintiff  in  action 
for  injury  for  refusal  to  instruct  that  railroad  owed  trespasser  no  duty 
except  to  exercise  care  to  save  him  from  injury  after  his  presence  on 
track  was  discovered;  Garside  v.  New  York  Transp.  Co.,  146  Fed.  596, 
applying  rule  where  one  alighting  from  street-car  was  run  into  by  auto- 
mobile ;  Klutt  v.  Philadelphia  &  R.  R. .  Co.,  142  Fed.  397,  73  C.  C.  A. 
494,  applying  rule  where  oarsman  run  into  by  tug  passing  up  river  with 


575    INLAND  ETC.  COASTING  CO.  ▼.  TOLSON.    139  U.  S.  651-560 

carfloat  on  each  side;  Netherlands- American  Steam  Nav.  Co.  v.  Dia- 
mond, 128  Fed.  573,  63  C.  C.  A.  212,  holding  where  plaintiff  fell  into 
vessel's  hold,  question  of  negligence  and  contributory  negligence  for 
jury;  The  Steam  Dredge  No.  1,  122  Fed.  685,  holding  libelant  not  pre- 
cluded, by  presence  in  dangerous  place,  from  recovering  for  negligence 
of  winchman  in  not  ungearing  winch-head;  Turnbull  v.  New  Orleans 
&  C.  R.  R.  Co.,  120  Fed  785,  57  C.  C.  A.  151,  sustaining  instruction  in 
action  for  wrongful  death  that  contributory  negligence  no  defense  if 
defendant  by  reasonable  care  could  have  prevented;  Birmingham  Ry 
etc.  Co.  v.  Williams,  158  Ala.  390,  48  South.  96,  applying  rule  and  allow- 
ing recovery  in  action  against  street  railroad  for  injuries  to  pedestrian 
struck  by  car  while  walking  beside  track ;  Santa  Fe  etc.  Ry.  Co.  v.  Ford, 
10  Ariz.  210,  211,  85  Pac.  1074,  in  action  for  injuries  to  consignee  of 
freight  while  unloading  same,  instruction  that  plaintiff  could  recover 
notwithstanding  contributory  negligence  if  defendant  "  might  have 
known "  or  "had  reason  to  know"  of  such  negligence,  and  could  there- 
after have  avoided  accident,  was  error;  Denver  etc.  R.  R.  Co.  v.  Elliott, 
59  Colo.  39,  148  Pac.  272,  giving  instruction  of  last  clear  chance  doe- 
trine  in  action  for  wrongful  death  of  section  foreman  killed  by  defend- 
ant's train  using  his  employer's  track;  Oliver  v.  Denver  Tramway  Co., 
13  Colo.  App.  551,  59  Pac.  82,  holding  not  demurrable  complaint  alleg- 
ing ordinance  requiring  cars  to  stop  at  street  intersection,  and  plaintiff's 
injury  while  crossing  where  car  proceeded,  though  motorman  saw  plain- 
tiff; Tully  v  Philadelphia  etc.  R.  R.  Co.,  2  Penne.  (Del.)  541,  47  Atl. 
1020,  holding  erroneous  instruction  for  defendant  where  injured  boy 
playing  in  coalcar  was  seen  by  yardmaster  and  could  have  been  by 
brakeman;  Baltimore  etc.  R.  Co.  v.  Griffith,  34  App.  D.  C.  472,  allowing 
recovery  in  action  by  owner  for  damages  to  team  and  wagon  struck 
by  train  at  crossing,  where  company's  servants  could  have  prevented 
accident;  Capital  Traction  Co.  v.  Divver,  33  App.  D.  C.  336,  applying 
rule  in  action  for  personal  injuries  to  driver  of  team  struck  by  street- 
car at  crossing,  where  motorman  could  have  prevented  accident  by  re- 
versing current ;  Hawley  v.  Columbia  Ry.  Co.,  25  App.  D.  C.  5,  reversing 
directed  verdict  for  defendant  where  plaintiff  was  injured  while  stand- 
ing on  narrow  platform  waiting  to  board  car  and  was  struck  by  car 
whose  motorman  had  abandoned  control  of  controller  and  brake  and 
was  fixing  fender;  Metropolitan  R.  R.  Co.  v.  Snashall,  3  App.  D.  C.  435, 
allowing  recovery  in  action  by  passenger  of  crowded  street-car  thrown 
from  car  at  curve ;  Indianapolis  Traction  etc.  Co.  v.  Kidd,  167  Ind.  411, 
10-  Ann.  Cas.  942,  7  L.  R.  A.  (N.  8.)  143,  79  N.  E.  350,  pedestrian  walk- 
ing on  track  may  recover  for  injuries,  where  motorman  could  have  pre- 
vented accident;  Grass  v.  Ft.  Wayne  etc.  Traction  Co.,  42  Ind.  App. 
402,  403,  81  N.  E.  517,  in  action  for  personal  injuries,  pedestrian  struck 
bv  car  at  crossing  may  recover,  where  motorman  by  exercising  ordinary 
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care  could  have  seen  him  in  time  to  prevent  injury;  Citizens'  St.  R.  R. 
Co.  v.  Hamer,  29  Ind.  App.  437,  holding  contributory  negligence  of 
child  on  track  does  not  bar  recovery  where  motorman  could  have  stopped 
car;  Bolen-Darnall  Coal  Co.  v.  Williams,  7  Ind.  Ter.  658, 104  S.  W.  871, 
act  of  Congress,  1902,  requiring  mine  operators  in  Indian  Territory 
to  guard  employees  from  injuries  estops  operator  from  pleading  con- 
tributory negligence  or  assumption  of  risk  in  action  for  injury  caused 
by  noncompliance  with  act;  Chicago  etc.  Ry.  Co.  v.  Pounds,  1  Ind. 
Ter.  55,  35  S.  W.  250,  in  action  against  railroad  for  injuries  received 
at  crossing  by  deaf  person,  where  testimony  was  conflicting  as  to 
whether  plaintiff  looked  down  track,  and  as  to  whether  train  increased 
speed  after  sounding  warning,  it  was  not  error  to  refuse  to  direct  ver- 
dict for  defendant;  Metropolitan  etc.  Ry.  Co.  v.  Arnold,  67  Kan.  264, 
265,  72  Pac.  858,  applying  rule  where  cyclist  thrown  from  bicycle  and 
run  over  by  car  while  crossing  tracks ;  Louisville  etc.  R.  R.  Co.  v.  Lowe, 
119  Ky.  273,  80  S.  W.  771,  applying  rule  where  car  inspector  run  over 
by  engine ;  Harvey  v.  Louisiana  etc.  R.  Co.,  114  La.  1079,  38  South.  864, 
applying  rule  where  express  agent  injured  while  wheeling  truck  along- 
side train;  Lampkin  v.  McCormick,  105  La.  427,  29  South.  956,  holding 
railroad  liable  for  death,  though  decedent  contributorily  negligent,  where 
train  backed  down  toward  danger  point  in  city  without  notice;  Black 
v.  New  York  etc.  R.  R.  Co.,  193  Mass.  452,  9  Ann.  Oas,  485,  7LB.  A. 
(N.  S.)  148,  79  N.  E.  799,  holding,  in  action  against  carrier,  that  ques- 
tion whether  plaintiff's  intoxication  was  proximate  cause  of  injury  or 
whether  defendant's  servants  could  have  avoided  injury  was  for  jury, 
and  reversing  directed  verdict;  Rawitzer  v.  St  Paul  City  Ry.  Co.,  93 
Minn.  87,  100  N.  W.  666,  applying  rule  where  cyclist  negligently  riding 
along  street-car  tracks  run  down  by  car;  Fuller  v.  Illinois  Cent.  R.  Co., 

100  Miss.  726,  56  South.  789,  applying  rule  and  allowing  recovery  for 
death  of  traveler  struck  by  train  at  private  crossing;  Reyburn  v.  Mis- 
souri Pac.  Ry.  Co.,  187  Mo.  574,  86  S.  W.  176,  holding  railroad  liable 
for  death  of  trespasser  walking  on  track,  where  engineer  did  not  ring 
bell  or  blow  whistle;  Klockenbrink  v.  St.  Louis  etc.  Ry.  Co.,  172  Mo. 
688,  72  S.  W.  903  (affirming  81  Mo.  App.  356),  holding  plaintiff,  driv- 
ing on  track  at  night,  may  recover  where  motorman  saw  or  could  with 
ordinary  care  have  seen  plaintiff;  Shanks  v.  Springfield  Traction  Co., 

101  Mo.  App.  708,  74  S.  W.  387,  holding  plaintiff,  being  deaf,  though 
negligent  in  walking  upon  track,  not  precluded  thereby  if  jury  found 
motorman  negligent  in  not  checking  car;  Dahmer  v.  Northern  Pac. 
Ry.  Co.,  48  Mont.  162,  136  Pac.  1061,  in  action  for  injuries  to  person 
knocked  from  station  platform  in  middle  of  night  by  train  not  scheduled 
to  stop  at  that  station,  evidence  was  insufficient  to  show  engineer  dis- 
covered him  in  time  to  stop  train;  Hanson  v.  Manchester  St.  Ry.  Co., 
73  N.  H.  398,  62  Atl.  597,  applying  role  where  plaintiff  injured  by 
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street-car  while  being  driven  by  incompetent  driver;  Wheeler  v.  Grand 
Trunk  Ry.  Co.,  70  N.  H.  614,  54  L.  R.  A.  955,  50  Atl.  104,  holding  com- 
pany liable  for  injury  caused  by  plaintiff's  falling  from  open  door  of 
baggage-car  while  intoxicated,  company  being  negligent  in  not  prevent- 
ing; Thompson  v.  Albuquerque  Traction  Co.,  15  N.  M.  420,  422,  110 
Pac.  555,  556,  applying  rule  and  allowing  recovery  of  damages  for  cow 
killed  by  street-car;  Cox  v.  Norfolk  etc.  R.  R.  Co.,  126  N.  C.  106,  35 
S.  £.  238,  holding  proper  submission  of  issue  whether,  notwithstanding 
deceased's  admitted  contributory  negligence,  defendant  could  have  pre- 
vented accident;  Atchison  etc.  Ry.  Co.  v.  Baker,  21  Okl.  54, 16  L.  R.  A. 
(N.  8.)  825,  95  Pac.  434,  in  action  against  carrier  for  personal  injury, 
doctrine  of  last  clear  chance  was  applicable,  where  engineer,  by  apply- 
ing emergency  brake  after  seeing  plaintiff  attempting  to  cross  tracks, 
could  have  avoided  accident;  Bodie  v.  Charleston  etc.  Ry.  Co.,  61  S.  C. 
484,  485,  39  S.  E.  720,  721,  sustaining  instruction  that  defendant  was 
liable  if  injury  could  have  been  avoided,  though  plaintiff  negligent, 
for  negligence  would  not  then  be  direct  cause;  Kansas  City  etc.  R.  Co. 
v.  Williford,  115  Tenn.  120,  88  S.  W.  181,  one  who,  uninvited,  boards 
footboard  of  switch-engine  and  is  killed  by  unavoidable  collision  at 
street-crossing,  cannot  recover  though  engine  running  at  prohibited 
speed ;  Teakle  v.  San  Pedro  etc.  R.  Co.,  32  Utah,  292, 10  L.  R.  A.  (N.  S.) 
486,  90  Pac.  409,  holding  railroad  was  bound  to  look  out  for  licensees 
on  track  and  to  provide  for  exchange  of  signals,  and  doctrine  of  last 
clear  chance  was  applicable;  Nicol  v.  Oregon-Washington  R.  &  N.  Co., 
71  Wash.  414,  43  L.  R.  A.  (N.  8.)  174,  128  Pac.  630,  in  action  against 
railroad  for  destroying  automobile  stalled  at  crossing,  company  was 
liable  under  last  clear  chance  doctrine  where  engineer  could  see  crossing 
for  over  one  thousand  yards  and  could  have  stopped  train  in  from  seven 
hundred  to  nine  hundred  yards;  Riedel  v.  Wheeling  Traction  Co.,  69 
W.  Va.  23,  71  S.  E.  176,  applying  rule  and  allowing  recovery  for  in- 
juries to  pedestrian  struck  by  street-car  at  crossing;  Grand  Trunk  Ry. 
Co.  v.  Ives,  144  U.  S.  429,  36  L.  Ed.  493,  12  Sup.  Ct.  687,  Cincinnati 
etc.  Ry.  Co.  v.  Whitcomb,  66  Fed.  921,  14  C.  C.  A.  183,  Texas  etc.  Ry. 
Co.  v.  Nolan,  62  Fed.  556,  11  C.  C.  A.  202,  Boston  etc.  R.  R.  Co.  v. 
McDuffy,  79  Fed.  942,  25  C.  C.  A.  247,  Louisville  etc.  R.  R.  Co.  v.  Morlay, 
86  Fed.  242,  Baltimore  etc.  R.  R.  Co.  v.  Hellenthal,  88  Fed.  120,  31 
C.  C.  A.  414,  Denver  etc.  Transit  Co.  v.  Dwyer,  20  Colo.  138,  36  Pac. 
1108,  Denver  etc.  Transfer  Co.  v.  Dwyer,  3  Colo.  App.  411,  33  Pac.  816, 
McGuire  v.  Vicksburg  etc.  R.  R.  Co.,  46  La.  Ann.  1554,  16  South.  463, 
Valin  v.  Milwaukee  etc.  Ry.  Co.,  82  Wis.  16,  33  Am.  St  Rep.  27,  51 
N.  W.  1089,  and  Little  v.  Superior  etc.  Transit  R.  R.  Co.,  88  Wis.  409, 
60  N.  W.  707,  all  applying  principle;  Hall  v.  Ogden  City  St.  Ry.  Co., 
13  Utah,  258,  57  Am.  St.  Rep.  784,  44  Pac.  1049,  applying  principle  to 
XV— 37 
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injury  while  crossing  street-car  track;  Newport  News  &  M.  V.  Co.  v. 
Howe,  52  Fed.  369,  3  C.  C.  A.  121,  company  not  liable  if  engineer  runs 
over  brakeman  sent  ahead  to  signal  and  falling  asleep  on  track;  Reed  v. 
Pennsylvania  R.  R.  Co.,  56  Fed.  185,  and  Pennsylvania  R.  R.  Co.  v.  Reed, 
60  Fed.  697,  9  C.  C.  A.  219,  not  contributory  negligence  if  person  boards 
train  in  motion  and  is  pushed  off  by  brakeman;  Louisville  etc.  Ry.  Co. 
v.  East  Tennessee  etc.  Ry.  Co.,  60  Fed.  997,  9  C.  C.  A.  314,  not  per  se 
contributory  negligence  to  stop  train  at  crossing  according  to  arrange- 
ment, where  collision  due  to  defective  brakes;  Posten  v.  Denver  Tram- 
way Co.,  11  Colo.  App.  192,  53  Pac.  393,  error  to  nonsuit  where  plain- 
tiff attempting  to  alight  from  moving  car  seized  by  conductor  causing 
him  to  fall;  Summit  Coal  Co.  v.  Shaw,  16  Ind.  App.  15,  44  N.  E.  678, 
limited  to  case  where  master's  negligence  committed  after  knowledge  of 
servant's  danger;  Pool  v.  Southern  Pac.  Co.,  20  Utah,  221,  58  Pac.  329, 
company  liable  for  injuries  to  car-repairer  due  to  bumping  of  engine 
under  direction  of  switch  foreman;  Mark  v.  Petersburg  R.  R.  Co.,  88 
Va.  10,  denying  recovery  where  woman  started  across  track  just  before 
train  backed;  dissenting  opinion  in  Krenzer  v.  Pittsburgh  etc.  Ry.  Co.,' 
151  Ind.  608,  52  N.  E.  225,  majority  following  rule;  dissenting  opinion 
in  Sullivan  v.  Missouri  Pac.  Ry.  Co.,  117  Mo.  232,  23  S.  W.  157,  majority 
holding  erroneous  instruction  that  if  defendant's  inability  to  avoid  in- 
jury due  to  running  at  illegal  speed,  decedent's  negligence  no  excuse; 
dissenting  opinion  in  Fisher  v.  West  Virginia  etc.  R.  R.  Co.,  42  W.  Va. 
199,  33  L.  R.  A.  75,  24  S.  E.  576,  majority  holding  drunken  man  volun- 
tarily riding  on  platform,  contrary  to  request  of  conductor,  cannot 
recover;  Magoon  v.  Boston  etc.  R.  R.  Co.,  67  Vt.  190,  31  Atl.  160,  on 
negligence;  dissenting  opinion  in  Dawson  v.  Chicago  etc.  R.  Co.,  114 
Fed.  876,  52  C.  C.  A.  286,  majority  holding  deceased  brakeman,  going 
between  two  moving  cars,  seizing  coupling-rod  instead  of  handhold  and 
falling  therefrom,  barred  by  contributory  negligence ;  dissenting  opinion 
in  Nehring  v.  Connecticut  Co.,  86  Conn.  139,  45  L.  R.  A.  (N.  S.)  896, 
84  Atl.  528,  majority  holding  in  action  against  street  railway  for  death 
of  pedestrian  struck  by  car,  that  decedent's  own  negligence  caused 
accident;  dissenting  opinion  in  Anderson  v.  Minneapolis  etc.  Ry.  Co., 
103  Minn.  231,  14  L.  R.  A.  (N.  S.)  886, 114  N.  W.  1126,  majority  holding 
in  action  for  personal  injury  that  willful  negligence  rendering  defendant 
liable,  irrespective  of  his  contributory  negligence,  is  failure  to  exercise 
care  after  discovering  peril,  and  not  before,  and  reversing  order  over- 
ruling demurrer  to  complaint;  dissenting  opinion  in  Rider  v.  Syracuse 
R.  T.  Ry.  Co.,  171  N.  Y.  162,  63  N.  E.  844,  majority  holding  driver 
negligently  driving  on  track  in  front  of  approaching  electric  car  cannot 
recover  for  collision;  dissenting  opinion  in  Gray  v.  Southern  R.  Co., 
167  N.  C.  438,  439,  83  S.  E.  852,  majority  holding  recovery  could  be  had 
for  death  of  brakeman  in  interstate  commerce  who  went  to  sleep  by 
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track,  and  was  killed,  where  danger  could  have  been  discovered  and 
train  stopped,  especially  where  brakeman  had  placed  red  light  on  track 
to  signal  train. 

Distinguished  in  New  York  Dock  Co.  v.  Delaware  etc.  R.  Co.,  225  Fed. 
487,  contract  of  absolute  liability  of  dock  company  while  cars  were  on 
float  after  which  cars  were  to  be  removed  by  railroad  did  not  impose 
absolute  liability  on  railroad,  and  it  could  only  be  held  liable  for  injury 
to  cars  and  property  of  another  railroad,  occurring  while  removing  its 
own  cars  on  ground  of  negligence;  Northern  Pac.  R.  Co.  v.  Jones,  144 
Fed.  50,  51,  75  C.  C.  A.  205,  minor  walking  along  railroad  track  for 
half  mile  without  looking  back  or  stopping  to  listen  cannot  recover  for 
injuries  caused  by  train;  Dunworth  v.  Grand  Trunk  etc.  R.  Co.,  127 
Fed.  310,  62  C.  C.  A.  225,  holding  defendant  not  liable  for  deceased's 
death  at  crossing  where  engineer  did  not  observe  danger  in  time  to 
avert  accident;  Chattanooga  ete.  Ry.  Co.  v.  Downs,  106  Fed.  642,  45 
C.  C.  A.  511,  holding,  under  Ga.  Code,  §§  2292,  3034,  person  stepping 
in  front  of  approaching  engine  without  looking,  to  get  express  package 
from  platform,  negligent  in  law;  Gilbert  v.  Erie  R.  Co.,  97  Fed.  752, 
38  C.  C.  A.  408,  holding  contributory  negligence  in  driving  upon  crossing 
in  covered  rig  without  looking,  after  seeing  train  one  hundred  and 
thirty-five  feet  away,  precludes  recovery;  Griffith  v.  Denver  Tramway 
Co.,  14  Colo.  App.  512,  61  Pac.  48,  holding  deceased  running  diagonally 
across  to  street-car  stopping  place,  killed  while  crossing  track  ahead 
of  approaching  car,  guilty  of  contributory  negligence;  Cullen  v.  Balti- 
more etc.  R.  R.  Co.,  8  App.  D.  C.  72,  affirming  directed  verdict  for  de- 
fendant in  action  for  death  of  boy  killed  while  playing  on  track  at 
crossing  where  gate  was  closed;  Richmond  etc.  R.  R.  Co.  v.  Didzoneit, 
1  App.  D.  C.  486,  refusing  to  apply  rule  in  action  for  injuries  to  boy 
falling  asleep  on  railroad  platform  and  having  foot  crushed  by  passing 
freight  train;  Oliver  v.  Iowa  Central  Ry.  Co.,  122  Iowa,  221,  97  N.  W. 
1074,  denying  recovery  where  man  standing  near  tracks  run  into  by 
engine ;  State  v.  Philadelphia  etc.  R.  Co.,  114  Md.  5,  78  Atl.  731,  where 
decedent  twelve  year  old  girl  went  under  lowered  gates,  while  shifting 
engine  was  partly  on  crossing  and  was  killed  by  freight  train  on.  an- 
other track,  gatekeeper  was  not  negligent  in  not  giving  further  warning 
of  approach  of  freight  train;  Gahagan  v.  Boston  etc.  R.  R.  Co.,  70 
N.  H.  450,  55  I*  R.  A-  426,  50  Atl.  151,  holding  plaintiff  walking  on 
track  without  looking  or  listening,  struck  by  engine  moving  slowly,  pre- 
cluded by  negligence;  McPeck  v.  Central  etc.  R.  R.,  79  Fed.  596,  25 
C.  C.  A.  110,  master  not  liable  for  injury  to  servant  by  negligence  of 
other  when  he  had  no  knowledge;  Nein  v.  La  Crosse  City  Ry.  Co.,  92 
Fed.  88,  34  C.  C.  A.  224,  denying  liability  of  railway  where  bicyclist 
erossed  safely  and  rode  along  track;  Thompson  v.  Chicago  etc.  Ry.  Co., 
64  Minn.  161,  66  N.  W.  266,  instruction  excusing  plaintiff  from  own 
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negligence  erroneous;  Mobile  etc.  R.  R.  Co.  v.  Wilson,  76  Fed.  129,  22 
C.  C.  A.  101,  adding  to  principle  that  question  of  negligence  to  be  de- 
termined "in  view  of  all  facts  and  circumstances  of  case,"  is  error; 
dissenting  opinion  in  Pennsylvania  R.  Co.  v.  Groves,  231  Fed.  667,  ma- 
jority holding  it  was  not  contributory  negligence,  as  matter  of  law,  for 
railroad  yardmaster  to  stand  on  track  for  minute  and  half  talking  to 
yurd master  with  back  to  engine  he  supposed  would  take  another  track, 
where  signal  was  set  against  such  engine  requiring  it  to  move  with 
caution  so  that  it  could  be  stopped  immediately  if  danger  threatened; 
The  Steam  Dredge  No.  1,  134  Fed.  167,  69  L.  B  A.  2W,  67  C.  C.  A.  67, 
arguendo. 

Doctrine  of  "last  clear  chance."    Note,  66  L.  B  A.  424,  433,  464, 
Contributory  negligence  as  bar  to  recovery.    Note,  19  E.  B  0.  206. 

Whether  witness  Is  qualified  to  express  opinion  Is  preliminary  question 
for  Judge. 

Approved  in  Gila  Valley  etc.  Ry.  Co.  v.  Hall,  232  TJ.  S.  103,  58  L.  Ed. 
626,  34  Sup.  Ct.  229,  in  action  by  employee  for  personal  injuries,  ex- 
clusion of  evidence  offered  by  defendant  to  prove  remarks  made  by 
third  person  in  presence  of  plaintiff  before  injury  as  to  defects  in  appli- 
ance used  by  him,  was  not  error;  Chautauqua  Institution  v,  Zimmerman, 
233  Fed.  377,  admission  of  opinion  of  witness,  who  was  in  position  to 
form  intelligent  estimate,  as  to  proportion  of  total  number  of  subscrip- 
tions to  magazine  secured  by  plaintiff  and  defendant  respectively,  was 
within  discretion  of  court;  Hitchner  Wall  Paper  Co.  v.  Pennsylvania 
R.  Co.,  158  Fed.  1013,  in  action  for  damages  from  fire  alleged  to  have 
been  set  by  defendant's  engines,  witness,  having  been  in  defendant's 
employ  short  time,  was  incompetent  to  testify  as  to  practice  of  defend- 
ant's engineers  with  reference  to  punching  holes  in  spark-arresters  to 
make  engines  steam  better;  Louisville  etc.  R.  Co.  v.  Elliott,  166  Ala. 
425,  52  South.  30,  holding  it  was  not  error  to  exclude  question  to 
physician  as  to  competency  of  surgeon,  where  that  surgeon  was  after- 
ward examined  by  court  and  his  testimony  as  expert  admitted ;  Hamil- 
ton, v.  United  States,  26  App.  D.  C.  392,  practicing  physician  who  has 
made  study  of  mental  disorders  with  average  of  fifteen  insanity  cases 
per  year,  and  who  has  had  person  under  observation  for  year,  is  com- 
petent to  testify  as  to  that  person's  mental  condition;  Knight  v.  Metro- 
politan R.  R.  Co.,  21  App.  D.  C.  511,  opinion  of  nonexpert  not  present 
as  to  cause  of  flashes  attending  blowing  out  of  fuse-box  in  electric  car 
is  inadmissible  in  action  for  damages  against  railway;  Sloan  v.  Baird, 
162  N.  Y.  333,  56  N.  E.  754,  sustaining  referee's  ruling  that  witnesses 
experienced  in  rubber  business  were  qualified  to  testify  as  to  value  of 
rubber  manufacturing  plant;  Atchison  etc.  Ry.  Co.  v.  Baker,  37  Okl. 
66.  130  Psc.  580,  where  no  objection  was  made  on  first  trial  that  express 
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messenger,  testifying  for  defendant,  was  not  qualified  to  give  opinion 

evidence  that  train  of  two  coaches  could  be  stopped  in  its  length,  and 
on  second  trial  court  held  his  knowledge  was  sufficient  and  admitted 
evidence,  appellate  court  will  not  disturb  ruling;  Pecos  etc.  Ry.  Co.  v. 
Coffman,  56  Tex.  Civ.  476,  121  S.  W.  220,  physician  having  studied  par- 
ticular disease  is  qualified  to  testify  concerning  it,  though  he  is  not 
specialist  in  such  disease;  Chateaugay  Iron  Co.  v.  Blake,  144  U.  S.  484, 
36  L.  Ed.  513,  12  Sup.  Ct.  732,  applying  principle  where  person  asked 
as  to  capacity  of  mill;  Washington  etc.  R.  R.  Co.  v.  Harmon,  147  U.  S. 
583,  37  L.  Ed.  289, 13  Sup.  Ct.  561,  passenger  injured  because  car  started 
before  alighting  from  platform;  Union  Pac.  Ry.  Co.  v.  Novak,  61  Fed. 
580,  9  C.  C.  A.  629,  engineer,  formerly  a  conductor,  competent  as  expert 
to  prove  whether  one  brakeman  sufficient. 

Qualification  of  witness  to  testify  as  expert  as  resting  in  discretion 
of  trial  court.    Note,  Ann.  Oaa.  1912D,  817. 

Matters  wltUn  common  knowledge  and  observation  are  not  subjects 
for  expert  testimony. 

Approved  in  Potlatch  Lumber  Co.  v.  Harkins,  217  Fed.  25, 133  C.  C.  A. 
132,  in  action  to  recover  for  death  of  employee  for  negligence  of  em- 
ployer in  using  machine  not  safe,  objection  to  opinion  of  witness  as  to 
whether  machine  was  reasonably  safe,  was  properly  sustained;  United 
States  Smelting  Co.  v.  Parry,  166  Fed.  415,  92  C.  C.  A.  159,  in  action 
by  brick  mason  for  personal  injuries  resulting  from  loose  plank"  in 
scaffold,  admission  of  expert  testimony  of  practical  brick  mason  as  to 
safety  of  scaffold  was  not  error;  Hunt  v.  Kile,  98  Fed.  53,  38  C.  C.  A. 
641,  holding  improper  question  whether  witness  considered  rope  "or- 
dinarily safe  apparatus  for  the  work,"  being  question  for  jury;  Lomoe 
v.  Superior  Water  etc.  Co.,  147  Wis.  12,  132  N.  W.  626,  in  action  for 
death  by  electric  shock  where  undisputed  evidence  showed  decedent  was 
killed  by  electric  current  from  guy  wire  charged  from  defendant's  wire, 
statement,  in  answer  to  improper  hypothetical  question  to  physician, 
that  death  was  caused  by  electric  shock  was  not  prejudicial;  Louisville 
etc.  R.  R.  Co.  v.  Milliken,  21  Ky.  Law  Rep.  489,  51  S.  W.  798,  error 
to  receive  testimony  that  not  careless  for  brakeman  to  sit  on  top  of 
car  with  feet  projecting. 

Admissibility  of  opinion  of  witness  as  to  whether  conduct  of  cer- 
tain person  was  "careless"  "reckless"  or  "negligent."  Note, 
Ann.  Oaa.  19130,  1079,  1089. 

Admissibility  of  opinion  evidence  as  to  whether  work,  situation, 
appliance,  etc.,  is  dangerous.    Note,  7  Ann.  Oaa.  464,  468. 

Amnesia  caused  by  personal  injuries.    Note,  15  Ann.  Oaa.  1151. 

State  decisions  on  evidence  as  binding  on  Federal  courts.  Note, 
16  Ann.  Qaa.  569. 
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139  U.  S.  660-608,  85  L.  Ed.  266,  11  Sop.  Ot.  638,  SELMA  ETO.  R,  B.  00. 
v.  UWITED  STATES. 

Burden  la  on  claimant,  under  mail  contract,  to  show  that  Confederate 
States  had  not  paid  claim. 

Approved  in  Cunningham  v.  Springer,  13  N.  M.  284,  82  Pae.  238, 
in  action  on  contract,  where  defendants  pleaded  general  denial  and  pay- 
ment, burden  was  on  claimant  to  prove  contract. 

Where  proof  of  fact  la  peculiarly  wltldii  plaintiff's  knowledge  lie  hat 
burden  of  proof. 

Approved  in  Liberty  Bell  Gold  Min.  Co.  v.  Smuggler-Union  Min.  Co., 
203  Fed.  803,  122  C.  C.  A.  113,  in  action  of  trespass  for  removal  and 
conversion  of  ore  from  mine,  where  taking  is  admitted  or  proved,  burden 
is  on  defendant  to  show  taking'  was  not  willful  and  intentional;  The 
Medea,  179  Fed.  786,  103  C.  C.  A.  273,  ship  has  burden  of  proof  to  show 
damage  to  goods  received  in  good  condition  was  from  cause  within  ei- 
eeptions  in  bill  of  lading;  West  v.  W.  A.  McLaughlin  &  Co.'s  Trustee, 
162  Fed.  128,  89  C.  C.  A.  124,  burden  rested  on  bankrupt  stockbroker 
receiving  money  to  purchase  certain  stocks,  or  on  his  trustee  to  account 
for  such  money;  Moxie  Nerve  Food  Co.  v.  Modox  Co.,  152  Fed.  499, 
manufacturer  of  medicine  seeking  protection  of  proprietary  rights 
should  allege  and  prove  that  medicine  is  what  it  purports  to  be;  Bent- 
ley  v.  Bentley,  185  Mo.  App.  590,  172  S.  W.  488,  in  action  by  wife  to 
recover  money,  which  was  her  separate  property  from  her  husband, 
proof  that  he  had  used  such  money  placed  burden  on  him  to  show 
repayment;  Hinkle  v.  Southern  Ry.  Co.,  126  N.  C.  938,  78  Am.  St  Rep. 
688,  36  S.  E.  350,  holding  where  shipper  shows  delivery  of  cattle  in 
damaged  condition,  burden  is  on  carrier  to  show  exemption ;  Parker  v. 
Atlantic  etc.  R.  R.  Co.,  133  N.  C.  340,  63  L.  R.  A.  827,  45  S.  E.  659, 
holding  carrier  accepting  goods  "subject  to  delay"  has  burden  of  show- 
ing care  to  avoid  delay;  Raleigh  Hosiery  Co.  v.  Raleigh  etc.  R.  R.  Co., 
131  N.  C.  240,  42  S.  E.  602,  holding  where  fire  shown  to  come  from 
engine,  defendant  presumed  negligent  and  must  show  approved  appli- 
ances or  extraordinary  cause;  Rainey  v.  Grand  Trunk  Ry.  Co.,  84  Vt. 
527,  80  Atl.  725,  2  N.  C.  C.  A.  685,  in  action  for  injury  to  passenger 
while  boarding  train  by  closing  vestibule  door,  if  door  was  not  closed 
by  employee,  means  of  proving  it  was  within  knowledge  of  defendant; 
Mitchell  v.  Carolina  Central  R.  R.  Co.,  124  N.  C.  242,  44  L.  B.  A.  517, 
32  S.  E.  672,  holding  shipper  of  livestock  has  not  burden  of  proving  loss 
due  to  carrier's  negligence;  dissenting  opinion  in  Williams  v.  Southern 
Ry.  Co.,  130  N.  C.  124,  40  S.  E.  982,  majority  holding  erroneous  to  refuse 
direction  negativing  defendant's  negligence,  where  witnesses  testified  to 
sparks  escaping  from  engines  and  one  that  engine  was  safe. 
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139  U.  8.  509-490,  86  L.  Ed.  278,  11  Sup.  Ct  066,  INTERSTATE  LAUD 
CO.  v.  MAXWELL  LAND  GBANT  CO. 

Demurer  admits  facts  well  pleaded,  but  not  conclusions  of  law. 

Approved  in  City  of  Memphis  v.  Board  of  Directors  of  St.,  Francis 
Levee  District,  231  Fed.  221,  in  action  for  damages  caused  by  levees 
allegation  that  levees  were  not  of  permanent  character  was  conclusion 
of  pleader,  where  facts  stated  show  reverse,  and  limitations  ran  from 
time  of  completion;  Larabee  v.  Dolley,  175  Fed.  374,  applying  rule  in 
bill  by  stockholder  to  restrain  acceptance  by  bank  of  bank  guaranty 
law  of  Kansas;  Green  v.  Indian  Gold  Min.  Co.,  120  Fed.  716,  holding 
allegation  in  complaint  that  master  owed  duty  of  providing  safe  place 
to  work  and  keeping  same  in  repair  mere  surplusage;  Dame  v.  Cochiti 
Reduction  &  Improvement  Co.,  13  N.  M.  17,  79  Pac.  298,  in  action  on 
bonds,  allegation  that  bonds  are  now  due  and  payable  is  mere  conclu- 
sion of  law ;  H.  C.  Houston  Lumber  Co.  v.  Wetzel  etc.  Ry.  Co.,  69  W.  Va. 
688,  72  S.  E.  789,  allegations  of  bill  to  enforce  mechanic's  lien  for  mate- 
rials are  not  impugned  by  account  filed  as  exhibit  which  does  not  show 
on  its  face  year  when  last  material  was  furnished;  Chicot  County  v. 
Sherwood,  148  U.  S.  536,  37  L.  EcL  549,  13  Sup.  Ct.  698,  applying  prin- 
ciple to  demurrer  to  answer;  United  States  v.  Trans-Missouri  Freight 
Assn.,  58  Fed.  78,  24  L.  R.  A.  87,  7  C.  C.  A.  15,  construing  freight-rate 
contract  where  suit  heard  on  bill  and  answer;  Newberry  Land  Co.  v. 
Newberry,  95  Va.  123,  27  S.  E.  901,  following  rule;  Norman  v.  Kentucky 
Board  of  Managers,  93  Ky.  547,  18  L.  R.  A.  558,  20  S.  W.  903,  where 
facts  connected  with  passage  of  bill  set  out  demurrer  admits  them  as 
trae;  Lockhead  v.  Berkeley  Springs  Water-works  etc.  Co.,  40  W.  Va. 
559,  21  S.  E.  1033,  holding  on  demurrer  to  .bill,  with  exhibits,  courts  may 
look  to  exhibits  themselves  as  to  their  legal  effect. 

Maxwell  grant  Is  only  defeasible  by  showing  previous  grant  to  another 
person. 

Approved  in  Russell  v.  Maxwell  Land  Grant  Co.,  158  U.  S.  255.  39 
L.  Ed.  971,  15  Sup.  Ct.  828,  following  rule;  Preteca  v.  Maxwell  Land 
Grant  Co.,  50  Fed.  676,  1  C.  C.  A.  607,  arguendo. 

Miscellaneous.  Cited  in  Whitney  v.  United  States,  181  U.  S.  112,  45 
L.  Ed.  774,  21  Sup.  Ct.  568,  holding  incomplete  title  under  Mexican  Gov- 
ernor's grant  of  land  in  New  Mexico,  where  no  evidence  of  approval  by 
legislature;  Preteca  v.  Maxwell  Land  Grant  Co.,  50  Fed.  675,  1  C.  C.  A. 
607,  without  particular  application. 

189  U.  &  591-600,  36  L  Ed.  273,  11  Sap.  Ct  646,  SHELTOK  V.  PLATT. 

Injunction  against  illegal  tax  allowable  only  in  special  cases;  e,  g., 
to  avoid  cloud  on  title. 
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Approved  in  Gregg  v.  Sanford,  66  Fed.  157, 12  C.  C.  A.  525,  following 
rule ;  Schaffner  v.  Young,  10  N.  D.  253,  86  N.  W.  737,  refusing  injunc- 
tion to  restrain  one  acting  as  sheriff  from  selling  personalty  seized  in 
one  county  for  alleged  tax  of  another  county. 

Taxation  will  not  be  restrained  by  equity,  where  there  is  adequate 
legal  remedy  provided  by  statute. 

Approved  in  Dodge  v.  Osborn,  240  U.  S.  121,  60  L.  Ed.  560,  36  Sup. 
Ct.  276,  refusing  to  enjoin  collection  of  taxes  on  ground  of  invalidity  of 
statute  imposing  them  and  that  taxes  would  become  cloud  on  title  of 
property;  Ohio  River  etc.  Ry.  Co.  v.  Dittey,  232  U.  S.  587,  58  L.  Ed.  743, 
34  Sup.  Ct.  372,  holding  State  statute  levying  tax  on  railroads  valid  and 
denying  injunction  to  restrain  collection  thereof;  Union  Pac.  R.  Co.  v. 
Board  of  Commrs.  of  Weld  County,  217  Fed.  544,  545,  133  C.  C.  A.  392, 
and  Singer  Sewing  Machine  Co.  v.  Benedict,  229  U.  S.  487,  57  L.  Ed. 
1291,  33  Sup.  Ct.  942,  Federal  court  refuses  to  enjoin  collection  of  taxes, 
where,  under  Colorado  statute,  person  paying  illegal  tax  may  recover  it ; 
Boise  Artesian  Hot  etc.  Water  Co.  v.  Boise  City,  213  U.  S.  283,  53  L.  Ed. 
799,  29  Sup.  Ct.  426,  refusing  to  enjoin  collection  of  license  tax  on 
ground  of  illegality  of  ordinance  and  of  cloud  on  title,  where  tax  can 
only  be  collected  by  action  at  law  in  which  defense  of  illegality  is  open ; 
McLaughlin  v.  St.  Louis  Southwestern  Ry.  Co.,  232  Fed.  583,  law4  of 
Arkansas  does  not  give  equity  jurisdiction  to  enjoin  collection  of  tax 
based  on  excessive  assessment,  where  statute  provides  adequate  remedy 
by  appeal  from  assessment;  Western  Union  Tel.  Co.  v.  Trapp,  186  Fed. 
120,  108  C.  C.  A.  226,  holding  assessment  of  tax  was  valid  and  refusing 
to  enjoin  collection ;  Pullman  Co,  v.  Tamble,  173  Fed.  204,  205,  Federal 
court  refuses  to  enjoin  collection  of  alleged  illegal  tax  in  Tennessee, 
where  statute  of  that  State  allows  recovery  by  action  at  law ;  Atchison, 
T.  &  S.  F.  Ry.  Co.  v.  Sullivan,  173  Fed.  469,  97  C.  C.  A.  1,  holding  rem- 
edy of  recovery  of  illegal  tax  by  action  at  law  under  Colorado  statute 
was  not  adequate,  and  enjoining  collection  of  tax  based  on  illegal  dis- 
crimination; Douglas  County  v.  Stone,  110  Fed.  815,  refusing  to  restrain 
collection  of  taxes  under  alleged  erroneous  assessment,  Va.  Code  1889, 
§§567,  570,  providing  legal  remedy;  Hartford  Fire  Ins.  Co.  v.  Jordan, 
168  Cal.  283, 142  Pac.  843,  payment  of  license  tax  by  insurance  company 
under  protest  to  avoid  forfeiture  for  nonpayment  was  not  voluntary 
payment  so  as  to  prevent  recovery;  Williams  v.  Garfield  Exchange 
Bank,  38  Okl.  542,  134  Pac.  864,  where  State  statute  provides  method  of 
appeal  from  assessment  of  tax,  equitable  remedy  cannot  be  resorted  to; 
Hoey  v.  Coleman,  46  Fed.  223,  following  rule;  Rebinson  v.  Wilmington, 
65  Fed.  858,  13  C.  C.  A.  177,  refusing  injunction  against  collection  of 
taxes  irregularly  assessed  where  statute  provided  remedy;  Nashville  etc. 
Ry.  Co.  v.  McConnell,  82  Fed.  71,  enjoining  ticket  scalpers  upon  ground 
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a voiding  multiplicity  of  suits;  Taylor  v.  Louisville  etc.  By.  Co.,  88 

e<*«  367,  358,  31  C.  C.  A.  537,  refusing  to  enjoin  collection  of  tax  under 

^  °£  Tennessee,  April  5, 1897 ;  Bank  of  Kentucky  v.  Stone,  88  Fed.  390, 

v  .Using  injunction  for  collection  of  taxes  solely  because  illegal  and 

tin     *  ^ason  v-  Major,  10  Colo.  App.  184,  50  Pac.  742,  refusing  injunc- 

£  **   to  restrain  collection  of  tax  where  irreparable  injury  not  alleged; 

^     ^ej  River  Cattle  Co.  v.  Board  of  Commrs.  of  Johnson  County,  3 

*t*T  °~    606'  612»  29  Pac-  364»  367>  under  wy°min«  B«*-  Stats.,  §  3055, 
))*  to  recover  illegal  county  tax  must  be  brought  against  collector  and 

Xj    Jpounty ;  dissenting  opinion  in  Pollock  v.  Farmers'  Loan  etc.  Co.,  157 

3jL     •  6U,  89  L.  Ed.  830,  15  Sup.  Ct.  701,  majority  allowing  injunction; 

^^^ting  opinion  in  Verdin  v.  St.  Louis,  131  Mo.  107,  33  S.  W.  499, 
y*0*ity  enjoining  collection  of  tax. 

^%>  ^tinguished  in  Raymond  v.  Chicago  Union  Traction  Co.,  207  U.  S. 

^W*5*  Ami.  Gas.  757,  52  L.  Ed.  88,  28  Sup.  Ct.  7,  restraining  collection  of 
^%  illegally  assessed  where  railway  paid  full  amount  of  tax  at  rate 
*vtt^d  upon  other  property  of  same  class,  where  it  would  require  multi- 
plicity of  suits  at  law  to  recover  tax,  and  payment  would  cause  insol- 
vency of  railway  and  injure  public;  Meyers  v.  Shields,  61  Fed.  716,  en- 
joining collection  of  illegal  tax  under  Ohio  Rev.  Stats.,  §  5847. 

Injunction  against  collection  of  illegal  taxes.    Note,  22  L.  R.  A. 
700,  701,  702,  704. 

Equity  will  not  restrain  taxation  except  In  exercise  of  Its  settled  juris- 
diction. 

Approved  in  Cruikshank  v.  Bidwell,  176s  U.  S.  80,  44  L.  Ed.  381,  20 
Sup.  Ct.  283,  refusing  to  restrain  collector  of  customs  from  preventing 
importation  of  unwholesome  tea  under  act  of  March  2,  1897,  alleging 
unconstitutionality  of  law;  Stonebraker  v.  Hunter,  215  Fed.  69,  131 
C.  C.  A.  375,  Federal  court  refuses  to  enjoin  collection  of  illegal  tax 
without  showing  of  independent  ground  of  equitable  jurisdiction;  Illi- 
nois Life  Ins.  Co.  v.  Newman,  141  Fed.  451,  452,  refusing  to  enjoin  State 
tax  on  reserve  fund  of  insurance  company ;  Equitable  Guarantee  etc.  Co. 
v.  Donahoe,  8  Del.  Ch.  438,  45  Atl.  588,  refusing  to  enjoin  collection  of 
personal  tax  alleged  illegal  to  prevent  multiplicity  of  suits  by  trustee 
of  large  number  of  estates ;  State  v.  Wood,  155  Mo.  453,  56  S.  W.  479, 
refusing  to  enjoin  State  inspector  from  acting  under  Mo.  Laws  1899, 
p.  228,  requiring  inspection  of  beer  and  labeling  inspected  packages; 
Stephens  v.  Texas  etc.  Ry.  Co.,  100  Tex.  181,  97  S.  W.  310,  reversing 
injunction  against  State  officers  to  restrain  collection  of  occupation  tax 
alleged  illegal  where  tax  could  only  be  enforced  by  legal  proceedings 
and  defendant  had  adequate  remedy  at  law;  Arkansas  Building  Assn. 
v.  Madden,  175  U.  S.  272,  44  L.  Ed.  160,  20  Sup.  Ct.  120,  applying  prin- 
ciple under  Texas  statute;  Pittsburgh  etc.  Ry.  Co.  v.  Board  of  Pub. 
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Works,  172  U.  S.  37,  43  L.  Ed.  356,  19  Sup.  Ct.  92,  refusing  to  restrain 
collection  of  tax  on  bridge  under  West  Virginia  Code  of  1891,  c.  29, 
§  67 ;  Sanf ord  v.  Poe,  69  Fed.  548,  16  C.  C.  A-  305,  restraining  certifica- 
tion by  board  of  appraisers  to  numerous  county  auditors  to  avoid  multi- 
plicity of  suits ;  Preston  v.  Finley,  72  Fed.  854,  refusing  to  restrain  occu- 
pation tax  under  Texas  statute  taxing  sellers  of  Kansas  City  Sun; 
Brown  v.  French,  80  Fed.  169,  enjoining  sale  of  property  to  enforce 
payment  of  illegal  taxes  under  law  making  sale  cloud  on  title;  Scottish 
Union  etc.  Ins.  Co.  v.  Herriott,  109  Iowa,  611,  77  Am.  St.  Rep.  548,  80 
N.  W.  667,  permitting  recovery  of  taxes  from  officer  collected  under 
illegal  statute,  though  credited  to  State ;  In  re  Tyler,  149  U.  S.  188,  37 
L.  Ed.  697,  13  Sup.  Ct.  792,  and  Grether  v.  Wright,  75  Fed.  746,  23 
C.  C.  A.  498/  arguendo. 

Distinguished  in  dissenting  opinion  in  State  v.  Wood,  155  Mo.  470,  56 
S.  W.  485,  majority  refusing  to  enjoin  enforcement  of  Mo.  Laws  1899, 
p.  228,  requiring  inspection  of  beer  and  labeling  inspected  packages. 

Injunction  will  not  issue  to  restrain  trespass  in  collecting  tax  unless 
Irreparable  injury  is  alleged. 

Approved  in  Nye,  Jenks  &  Co.  v.  Washburn,  125  Fed.  818,  refusing 
to  enjoin  town  authorities  from  collecting  personal  property  tax  alleged 
to  be  illegal  and  levied  by  collusion  of  officers;  State  v.  Wood,  155  Mo. 
447,  56  S.  W.  477,  refusing  to  enjoin  enforcement  of  Mo.  Laws  1899, 
p.  228,  requiring  inspection  of  beer  and  labeling  of  inspected  packages ; 
Allen  v.  Pullman  Palace-Car  Co.,  139  U.  S.  661,  662,  35  L.  Ed.  304,  11 
Sup.  Ct.  683,  applying  principle;  Pacific  Express  Co.  v.  Seibert,  142 
U.  S.  348,  35  L.  Ed.  1038,  12  Sup.  Ct.  252,  applying  principle  under 
Missouri  statute;  Pittsburgh  etc.  Ry.  Co.  v.  Board  of  Pub.  Works,  172 
U.  S.  40,  43  L.  Ed.  357,  19  Sup.  Ct.  94,  refusing  to  restrain  collection  of 
tax  on  bridge  under  West  Virginia  Code  of  1891,  c.  29,  §  67 ;  Western 
Union  Tel.  Co.  v.  Poe,  61  Fed.  453,  enjoining  State  officer  from  certify- 
ing assessment  to  different  counties;  Southern  Ry.  v.  City  of  Asheville, 
69  Fed.  360,  restraining  levy  of  illegal  tax  where  tax  made  lien  on  real 
estate. 

Recovery  of  illegal  tax  paid  "under  protest."    Note,  8  Ann.  Gas. 
671. 

Right  to  enjoin  acts  under  unconstitutional  statute,  as  affected  by 
other  remedies.    Note,  8  L.  R.  A.  (N.  S.)  125. 


139  TT.  &  601-608,  35  L.  Ed.  294,  11  Sup.  Ot.  670,  WESTERN  ELECTRIC 
CO.  v.  LARUE. 

Right  to  patent  is  not  measured  by  mere  importance  of  invention. 
Approved  in  Weld  Mfg.  Co.  v.  Johnson  Service  Co.,  147  Fed.  238,  77 
C.  C.  A.  376,  Johnson  patent  No.  542,733,  for  heat  regulator,  not  anti- 
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eipated  by  Chadbourn  patent  No.  502,090,  for  ventilating  apparatus; 
Westinghouse  Elec.  etc.  Co.  v.  Stanley  Inst.  Co.,  133  Fed.  170,  68  C.  C.  A. 
523,  upholding  Tesla  patents  Nos.  511,559  and  511,560,  for  improve- 
ments in  method  of  operating  electric  motors;  Potts  v.  Creager,  155 
U.  S.  607,  39  L.  Ed.  279,  15  Sup.  Ct.  198,  illustrating  what  application 
of  old  devices  to  new  uses  is  invention ;  Dederick  v.  Gardner,  50  Fed.  98, 
Dederick  baling-press  patents  Nos.  145,029  and  341,559,  being  in  general 
use,  valid;  Carter  v.  Wollschlaeger,  53  Fed.  576,  enjoining  infringement 
of  Frink  memorandum  slip,  patent  No.  288,048 ;  American  Cable  Ry.  Co. 
▼.  New  York,  56  Fed.  151,  Miller  cable  railway  patent  No.  271,727  pro- 
ducing new  and  useful  result  is  valid;  Beach  v.  American  Box-Machine 
Co.,  63  Fed.  602,  Beach  reissue,  No.  11,167,  for  machine  for  attaching 
stays  to  boxes,  valid;  Heath  Cycle  Co.  v.  Hay,  67  Fed.  251,  Johnson 
bicycle  pump  patent  No.  507,224  accomplishes  better  results  than  pre- 
vious pumps  and  valid;  Bray  v.  United  States  etc.  Twine  Co.,  70  Fed. 
1007,  Bray  anglers'  fly-hook  patent  No.  333,384,  valid;  Consolidated 
Fastener  Co.  v.  Columbian  Fastener  Co.,  79  Fed.  800,  upholding  Ray- 
mond button  patent  No.  405,179;  Mast,  Foos  ft  Co.  v.  Dempster  Mill 
Mfg.  Co.,  82  Fed.  334,  27  C.  C.  A.  191,  substitution  of  internal  toothed 
spur-wheel  for  external  toothed  spur-gear  in  windmills  is  invention; 
Diamond  State  Iron  Co.  v.  Goldie,  84  Fed.  975,  28  C.  C.  A.  589,  Goldie's 
railroad  spike  patent  No.  394,113,  not  anticipated  by  horse-nail  patent ; 
Stearns  v.  Russell,  85  Fed.' 228,  29  C.  C.  A.  121,  arguendo. 

Distinguished  in  Mast,  Foos  ft  Co.  v.  Stover  Mfg.  Co.,  177  U.  S.  491, 
44  L.  Ed.  859,  20  Sup.  Ct.  711,  holding  Martin  patent  No.  433,531,  for 
improvement  in  windmills,  invalid  for  want  of  invention;  Falk  Mfg. 
Co.  v.  Missouri  R.  Co.,  103  Fed.  301,  43  C.  C.  A.  240,  holding  Hoffman 
and  Falk  patent  No.  545,040,  for  improvement  in  rail  joints,  void  be- 
cause adding  nothing  to  art  of  cast-welding;  Schreiber  v.  Grimm,  72 
Fed.  674, 19  C.  C.  A.  67,  use  of  ball-and-socket  joint  between  saddle  and 
seat  of  cask  not  invention ;  Palmer  v.  Brown  Mfg.  Co.,  84  Fed.  457,  pat- 
ent involving  merely  application  of  prior  invention  to  art  for  which 
peculiarly  adapted,  void ;  Stearns  v.  Russell,  85  Fed.  229,  29  C.  C.  A.  121, 
Russell  pill-dipping  patent  No.  389,485  void  in  view  of  prior  art ;  Stover 
Mfg.  Co.  v.  Mast,  Foos  ft  Co.,  89  Fed.  340,  32  C.  C.  A.  231,  substitution 
of  internal  for  external  toothed  spur-wheel  on  windmill  not  invention. 

Mere  adaptation  of  old  device  to  similar  sphere  of  action,  producing 
no  new  result,  is  not  invention. 

Approved  in  Fitchburg  Duck  Mills  v.  Barrell,  214  Fed.  780,  131 
C.  C.  A.  189,  Barrell  patent  for  drier-felt  for  paper  machines  was  not 
anticipated  by  devices  used  in  nonanalogous  arts;  New  York  Belting 
etc.  Co.  v.  Sierer,  149  Fed.  768,  holding  void  Furness  ok  Watts  patent 
No.  527,961,  for  tiled  floor;  International  Mfg.  Co.  v.  H.  F.  Brammer 
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Mfg.  Co.,  138  Fed.  398,  71  C.  C.  A.  633,  construing  Plagman  patent  No. 
608,220,  for  mechanical  movement  for  use  in  washing-machines;  Dow- 
agiac  Mfg.  Co.  v.  Superior  Drill  Co.,  115  Fed.  902,  53  C.  C.  A.  36,  hold- 
ing Packham  patent  No.  557,868,  disk  seed  drill,  infringed  by  device 
having  same  principle  of  clear  furrow  modifying  distribution  in  furrow; 
Bryant  Electric  Co.  v.  Electric  Protection  Co.,  110  Fed.  217,  holding 
Cleveland  patent  No.  391,512,  for  electric  switch,  void  for  anticipation; 
Metallic  Extraction  Co.  v.  Brown,  104  Fed.  353,  43  C.  C.  A.  568,  holding 
Brown  patent  No.  471,264,  for  supplemental  chamber  in  ore-roasting 
furnaces,  infringed  by  furnace  under  Ropp  patent  No.  532,031,  with 
differently  located  chamber;  Watson  v.  Stevens,  51  Fed.  759,  2  C.  C.  A. 
500,  Watson  shank-stiffener  patent  No.  367,484  not  anticipated;  Steiner 
Fire  Extinguisher  Co.  v.  Adrian,  59  Fed.  136,  8  C.  C.  A.  44  (affirming 
52  Fed.  736),  chemical  fire-extinguisher  patent  No.  147,442  anticipated; 
Safeguard  Account  Co.  v.  Wellington,  86  Fed.  148,  upholding  Home 
blank-book  patent  No.  393,506;  Simonds  Rolling-Mach.  Co.  v.  Hathorn 
Mfg.  Co.,  90  Fed.  209,  upholding  Simonds'  rolled-metal  forgings  patent 
No.  419,292 ;  Schreiber  v.  Grimm,  72  Fed.  675,  19  C.  C.  A.  67,  Schreiber 
cask-support  patent  No.  396,372,  void ;  Forgie  v.  Duff  Mfg.  Co.,  81  Fed. 
866,  26  C.  C.  A.  654,  affirming  78  Fed.  627,  conversion  of  plate-yielding 
to  tripping  by  receding  lug  into  plate  having  yielding  lugs,  not  inven- 
tion ;  Foos  Mfg.  Co.  v.  Springfield  Engine  &  Thresher  Co.,  49  Fed.  643, 
1  C.  C.  A.  410,  Reece  Button-Hole  Mach.  Co.  v.  Globe  Button-Hole  Mach. 
Co.,  61  Fed.  964,  10  C.  C.  A.  194,  and  McKay-Copeland  Lasting  Mach. 
Co.  v.  Copeland  Rapid  Laster  Mfg.  Co.,  77  Fed.  311,  arguendo. 

Invalidation  of  patent  by  prior  invention  once  publicly  used,  though 
since  disused.    Note,  20  £.  R.  0.  528. 

Patentee  using  torsional  spring  In  telegraph  key  Is  entitled  to  Injunc- 
tion against  use  In  sounder. 

Approved  in  Star  Hame  Mfg.  Co.  v.  United  States  Hame  Co.,  227 
Fed.  883,  Wiedrich  patent  for  hame  and  trace  connector  is  void  for 
lack  of  invention ;  Reed  v.  Cropp  Concrete  Mach.  Co.,  225  Fed.  768,  Reed 
patent  for  concrete  mixer,  substituting  for  manually  operated  lever, 
automatic  mechanism  containing  coiled  spring,  old  in  other  arts,  is  valid 
and  infringed ;  Hohlf eld  v.  Patterson,  216  Fed.  186,  Hohlf eld  patent  for 
settee  hammock  was  not  anticipated  and  is  infringed;  Oregon  Wooden- 
ware  Mfg.  Co.  v.  Murray,  215  Fed.  747,  enjoining  use  of  Springer  patent 
for  ironing-board ;  Barry  v.  Harpoon  Castor  Mfg.  Co.,  209  Fed.  209, 126 
/C.  C.  A.  301,  Alleyn  patent  for  anti-friction  tip  for  furniture  to  take 
place  of  castors  was  not  anticipated  by  similar  shaped  nail  heads  used 
for  different  purposes;  H.  J.  Heinz  Co.  v.  Cohn,  207  Fed.  559,  125 
C.  C.  A.  197,  Cohn  patents  for  one-piece  envelope  with  window  in  face 
made  transparent  by  oily  preparation,  were  not  anticipated;  General 
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Electric  Co.  v.  E.  H.  Freeman  Electric  Co.,  190  Fed.  38,  Sargent  patent 
for  lamp  socket  relating  to  insulation  of  cap  of  shell  of  incandescent 
lamp  socket,  was  not  anticipated;  Kings  County  Raisin  &  Fruit  Co.  v. 
United  States  Consol.  Seeded  Raisin  Co.,  182  Fed.  63,  104  C.  C.  A.  499, 
infringement  of  Pettit  patent  for  fruit-seeding  machine  was  not  avoided 
by  dividing  integral  element  of  patented  machine  into  two  or  more  dis- 
tinct parts;  American  Bank  Protection  Co.  v.  Electric  Protection  Co., 
181  Fed.  354,  Robins  patent  for  drop  for  electric  circuits  covers  new 
automatic  plunger,  was  not  anticipated,  discloses  patentable  invention, 
and  was  infringed;  Bossert  Electric  Const.  Co.  v.  Pratt  Chuck  Co.,  179 
Fed.  386,  103  C.  C.  A.  45,  Bossert  patent  for  improvement  in  electric 
wall  box  is  valid,  although  improvement  consisted  in  use  of  punching 
process  used  before  for  various  other  purposes,  and  is  infringed ;  Victor 
Talking  Mach.  Co.  v.  Duplex  Phonograph  Co.,  177  Fed.  256,  Berliner 
patent  for  improvements  in  talking-machines  is  valid  against  claim  that 
they  were  anticipated  by  Edison  British  patent,  or  by  disclosures  made 
by  Bell  and  Tainter  in  connection  with  application  for  patent,  and  is 
infringed ;  Gaines  v.  Alabama  Consol.  Coal  etc.  Co.,  173  Fed.  307,  Gaines 
and  Cox  patent  for  plant  for  feeding  metallurgical  furnaces  is  not  void 
on  its  face ;  National  Tube  Co.  v.  Aiken,  163  Fed.  259,  91  C.  C.  A.  114, 
Aiken  patents  for  apparatus  for  conveying  and  cooling  metal  plates,  and 
apparatus  for  straightening  metal  plates,  were  not  anticipated,  disclose 
patentable  invention,  and  are  infringed;  Tubelt  Co.  v.  Friedman,  158 
Fed.  436,  Gaisman  patent  for  waist  belt  having  edges  sewed  together 
with  loop  stitch  to  allow  material  to  be  flattened  out  forming  smooth 
surface  is  void  for  lack  of  invention,  as  stitch  had  been  used  for  similar 
purposes  where  elastic  seam  was  desired ;  American  etc.  Pulp  Co.  v.  De 
Grasse  Paper  Co.,  151  Fed.  56,  Russell  reissue  patent  for  improvement  in 
wood  pulp  digesters  is  void  for  lack  of  invention  in  view  of  prior  art 
disclosing  similar  lining  used  in  open  vessels  for  heating  acid  solutions ; 
General  Electric  Co.  v.  Campbell,  137  Fed.  602,  upholding  Howell  pat- 
ent No.  726,293,  for  improvements  in  exhausting  lamps;  Westinghouse 
Elec.  etc.  Co.  v.  Stanley  Inst.  Co.,  133  Fed.  184,  68  C.  C.  A.  523,  up- 
holding Tesla  patents  Nos.  511,559,  and  511,560,  for  improved  method 
of  operating  electric  motors;  Brislin  v.  Carnegie  Steel  Co.,  118  Fed. 
597,  holding  void,  for  lack  of  novelty,  Hanley  &  Ritchey  patent  No. 
352,748,  for  feed-table  for  rolling-mills,  not  changing  operation  of 
known  tables ;  George  Frost  Co.  v.  Cohn,  112  Fed.  1012,  holding  patent- 
able and  infringed  Gorton  patent  No.  532,470,  for  hose  supporter  with 
robber  button,  for  metal  button  previously  used ;  Davey  Pegging  March. 
Co.  v.  Isaac  Prouty  &  Co.,  107  Fed.  510,  46  C.  C.  A.  439,  holding  Davey 
patent  No.  555,434,  for  pegging  machine  for  use  in  pointed  toes,  not  in- 
fringed by  machine  for  cutting  and  driving  pegs ;  Hallock  v.  Davidson, 
107  Fed.  486,  holding  patentable  and  infringed  Hallock  patent  No. 
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600,782,  for  welding-machine  with  distinctively  new  tooth,  possessing 
lateral  stiffness  and  forward  flexibility;  Duff  Mfg.  Co.  v.  Forgie,  57  Fed. 
752,  Barrett  lifting-jack  patents  Nos.  455,993,  and  455,994,  infringed; 
Reece  But  ton -Hole  Mach.  Co.  v.  Globe  Button-Hole  Mach.  Co.)  61  Fed. 
967,  10  C.  C.  A.  194,  Reece  button-hole  machine  patent  No.  240.546 
valid;  Mast  Foos  &  Co.  v.  Iowa  Windmill  etc.  Co.,  68  Fed.  219,  Bean 
pump  reissue  No.  8,631  void  as  being  broader  than  original. 

Distinguished  in  Crown  Cork  &  Seal  Co.  v.  Sterling  Cork  k  Seal  Co., 
210  Fed.  34,  Painter  patent  for  machine  for  automatically  sealing  bot- 
tles, essential  feature  of  which  is  pressure  limiting  mechanism  to  pre- 
vent breaking  of  bottles,  is  not  infringed  by  device  in  which  mechanism 
of  prior  Pen  field  patent  for  brick-pressing  machine  was  adapted  to  use 
in  bottle-sealing  art;  Colts  Patent  Firearms  Mfg.  Co.  v.  Wesson,  122 
Fed.  94,  holding  Felton  patent  No.  535,097,  for  safety  device  for  re- 
volvers to  confine  cylinder  in  place,  void  for  lack  of  invention;  Duff 
Mfg.  Co.  v.  Forgie,  57  Fed.  750,  Barrett  lifting-jack  patent  No.  312,316 
not  infringed. 

Use  of  different  mechanical  method  for  producing  result  as  infringe- 
ment.   Note,  20  £.  R.  0.  689. 

Defendant  agreeing  that  only  question  of  infringement  be  considered 
cannot  allege  nonutility. 

Approved  in  United  States  v.  Socie'te'  Anonyme  etc.,  224  U.  S.  328, 
56  L.  Ed.  787,  32  Sup.  Ct.  479,  De  Barge  gas  check  for  large  guns  is 
valid,  and  gas-checking  device  used  by  government  is  infringement; 
Dubois  v.  Kirk,  158  U.  S.  64,  39  L.  Ed.  898,  15  Sup.  Ct.  731,  where  de- 
fendant constantly  used  similar  device  he  cannot  plead  want  of  utility; 
Hancock  v.  Boyd,  170  Fed.  605,  Hardy  patent  for  rotary  disc  plow  was 
not  anticipated,  discloses  invention,  and  is  infringed. 

139  TJ.  S.  608-611,  36  L.  Ed.  297,  11  Sup.  Ct  660,  SEEBEEOEB  V.  FAB- 
WELL. 

Goods  composed  of  four  per  cent  cotton  and  ninety-six  per  cent  wool 
are  dutiable  as  goods  partly  of  wooL 

Approved  in  United  States  v.  Citroen,  223  U.  S.  415,  56  L.  Ed.  488, 
32  Sup.  Ct.  259,  pearls,  unset  and  unstrung,  are  dutiable  at  ten  per 
centum  and  not  at  sixty  per  centum  because  drilled  and  capable  of  being 
strung  for  necklace;  Magone  v.  Luckemeyer,  139  U.  S.  612,  35  L.  Ed. 
299, 11  Sup.  Ct.  651,  following  rule;  In  re  Blumenthal,  51  Fed.  78,  classi- 
fying pearl  disks  without  holes  as  manufactures  of  pearl  and  not  but- 
tons; In  re  Smith,  60  Fed.  601,  classifying  concentrated  cherry  juice 
as  cherry  juice  and  not  as  alcoholic  compound;  United  States  v.  Irwin, 
78  Fed.  801,  24  C.  C.  A.  349,  classifying  gun-barrels  and  gunstocks 
shipped  to  same  person  as  shotguns. 
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tHstinguished  in  Patton  v.  United  States,  159  U.  S.  508,  40  L.  Ed.  236, 
^  Slip.  Ct.  92,  classifying  certain  wool-tops  as  wool  and  not  as  wool 
**ate  under  22  Stat.  488;  Stone  etc.  Co.  v.  United  States,  147  Fed.  605, 
™?>  determining  duty  on  bale  consisting  of  two  kinds  of  wool  mixed  to- 
gether to  secure  lower  rate  on  one  kind. 

189  U.  8.  612-616,  35  I*.  Bd.  298,  11  Sap.  Ok  661,  MAGONB  T.  XtUOKB- 
MEYER. 

Seeberger  r.  Farwell,  supra,  affirmed  and  applied  to  goods  In  which 
cotton  Tailed  from  two  per  cent  to  four  per  cent. 

Approved  in  In  re  Smith,  60  Fed.  601,  classifying  concentrated  cherry 
juice  as  cherry  juice  and  not  as  alcoholic  compound;  United  States  v. 
Irwin,  78  Fed.  801,  24  C.  C.  A.  349,  classifying  gunbarrels  and  gunstocks 
shipped  to  same  person  as  shotguns ;  dissenting  opinion  in  Seeberger  v. 
Farwell,  139  U.  S.  611,  35  L.  Ed.  298, 11  Sap.  Ct.  651,  majority  following 
rale. 

Distinguished  in  Stone  etc.  Co.  v.  United  States,  147  Fed.  605,  deter* 
mining  duty  on  bale  consisting  of  two  kinds  of  wool  mixed  together 
to  secure  lower  rate  on  one  kind. 

159  U.  8.  616-621,  86  It  Ed.  286,  11  Sup.  Ot.  664,  WILSON  ▼.  EVEBETT. 

Party  cannot  complain  of  Instruction  which  could  not  have  prejudiced 
Um. 

Approved  in  Kilham  v.  Wilson,  112  Fed.  571,  50  C.  C.  A.  454,  hold- 
ing: recovery  of  fixed  compensation  for  sale  of  realty  where  claim  also 
made  for  fifty  thousand  dollars  contingent  fee  precluded  subsequent 
suit  for  contingent  fee. 

Writ  of  error  Is  not  proper  to  review  Jury's  findings  or  order  over- 
ruling motion  for  new  trial. 

Approved  in  Aetna  Life  Ins.  Co.  v.  Ward,  140  U.  S.  91,  85  L.  Ed. 
377, 11  Sup.  Ct.  725,  Moore  v.  United  States,  150  U.  S.  62,  37  L.  Ed.  998, 
14  Sup.  Ct.  28,  Northern  Pac.  R.  R.  Co.  v.  Charless,  51  Fed.  579,  2 
C.  C.  A.  380,  J.  W.  Bishop  Co.  v.  Shelhorse,  141  Fed.  648,  72  C.  C.  A. 
337,  and  Hanaway  v.  Guarantee  etc.  Invest.  Co.,  143  Fed.  962,  75 
C.  C.  A.  148,  all  following  rule;  Phoenix  Ry.  Co.  v.  Landis,  231  U.  S. 
581,  58  L.  Ed.  381,  34  Sup.  Ct.  179,  in  action  for  wrongful  death,  objec- 
tion that  verdict  is  against  evidence,  or  that  damages  are  excessive, 
cannot  be  raised  on  writ  of  error;  Alpha  Portland  Cement  Co.  v.  Curzi, 
211  Fed.  587,  128  C.  C.  A.  180,  objection  that  verdict  in  personal  in- 
jury action  is  excessive  cannot  be  renewed  on  writ  of  error  to  Federal 
court ;  Suravitz  v.  Pristasz,  201  Fed.  337,  119  C.  C.  A.  573,  refusing  to 
reverse  judgment  in  action  for  breach  of  promise  on  ground  that  dam- 
ages  are  excessive;  Hedderly  v.  United  States,  193  Fed.  571, 114  C.  C.  A. 
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227,  weight  of  evidence  and  extent  to  which  it  is  contradicted  or  ex- 
plained by  witnesses  of  accused  are  questions  for  jury,  and  not  review- 
able on  writ  of  error;  Western  Union  Telegraph  Co.  v.  Winland,  182 
Fed.  494,  104  C.  C.  A.  439,  assignment  of  error  that  court  erred  in 
overruling  defendant's  motion  for  new  trial  and  in  entering  judgment 
for  plaintiff,  are  too  indefinite  to  be  considered  on  appeal;  Big  Brushy 
Goal  etc.  Co.  v.  Williams,  176  Fed.  533,  99  C.  C.  A.  102,  in  action  for 
injuries  to  miner,  overruling  of  motion  by  company  for  new  trial  was 
within  discretion  of  court,  and  not  reviewable;  Chicago,  M.  &  St.  P. 
Ry.  Co.  v.  Anderson,  168  Fed.  902,  94  C.  C.  A.  241,  where  plaintiff  re- 
covered judgment  in  action  for  personal  injuries,  assignment  that 
verdict  is  not  justified  by  evidence  and  is  contrary  to  law  is  too  in- 
definite to  raise  question  for  consideration  of  appellate  court;  Murhard 
Estate  Co.  v.  Portland  etc.  Ry.  Co.,  163  Fed.  197,  90  C.  C.  A.  64, 
holding  appellate  court  could  not  re-examine  facts  and  affirming  dis- 
missal of  appeal  from  award  in  condemnation  proceedings,  where  no 
motion  was  made  for  new  trial ;  Coulter  v.  Thompson  Lumber  Co.,  142 
Fed.  708,  74  C.  C.  A.  38,  court  should  not  instruct  as  to  whether  or 
not  one  class  of  testimony  on  issue  of  fact  is  entitled  to  greater  weight 
than  another;  Myers  v.  Brown,  102  Fed.  250,  42  C.  C.  A.  320,  holding 
question  whether  verdict  against  weight  of  evidence  not  reviewable  on 
writ  of  error;  Barbour  v.  Moore,  10  App.  D.  C.  51,  under  seventh  amend- 
ment Federal  courts  have  no  power  on  appeal  to  review  questions  of 
fact;  dissenting  opinion  in  Henderson  v.  State,  123  Ga.  750,  51  S.  E. 
769,  majority  following  rule. 

Supreme  Court  will  affirm,  awarding  ten  per  cent  damages  for  delay, 
where  appeal  is  frivolous. 

Approved  in  O'Connell  v.  Mason,  127  Fed.  437,  adjudging  frivolous, 
under  Act  July  20,  1892,  plaintiff's  statement  of  poverty,  joining 
therein  separate  and  distinct  allegations  covering  several  subject  mat- 
ters. 

Power  of  appellate  court  over  excessive  verdict.    Note,  26  L.  R.  A. 
385. 

139  U.  S.  621-624,  35  L.  Ed.  288,  11  Sup.  Ot.  636,  NATAL  Y.  LOUISIANA 
Municipalities  have  full  power  to  regulate  establishment  of  markets. 
Approved  in  New  Orleans  v.  Faber,  105  La.  211,  212,  29  South.  508, 
upholding  New  Orleans  city  ordinance,  prohibiting  private  markets 
within  three  thousand  two  hundred  feet  of  public  markets;  Tenement 
House  Dept.  v.  McDevitt,  215  N.  Y.  168,  109  N.  C.  90,  tenement 
house  law  forbidding  use  of  tenement  for  purpose  of  prostitution,  is 
valid;  Schmeltz  v.  State,  8  Ohio  C.  C.  87,  upholding  88  Ohio  Laws,  567, 
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prohibiting  sale  of  liquor  in  brothels;  dissenting  opinion  in  Bracey  v. 
Darst,  218  Fed.  498,  majority  holding  act  of  West  Virginia  known  as 
"blue  sky  law"  regulating  corporations  selling  stocks,  bonds,  and 
debentures,  is  invalid  as  interference  with  interstate  commerce. 

Power  of  municipalities  to  establish  and  regulate  markets.    Note, 
23  Am.  St,  Rep.  581. 

Market  regulations  restricting  sales.    Note,  24  L.  R.  A.  585. 

Breach  of  market  regulations  is  petty  offense,  triable  without  jury. 

Approved  in  Loeb  v.  Jennings,  133  Ga.  806,  18  Ann.  Gas.  376,  67 
S.  £.  106,  holding  person  may  be  summarily  tried  and  convicted  without 
jury  for  violation  of  valid  municipal  ordinance,  sentenced  to  pay  fine 
of  five  hundred  dollars,  and  work  on  streets;  Pearson  v.  Wimbish,  124 
Ga.  706,  711,  52  S.  £.  754,  756,  violator  of  municipal  ordinance  may  be 
summarily  tried  without  jury  or  without  formal  written  accusation ;  State 
v.  Foggin,  135  La.  500,  65  South.  623,  prosecution  for  violation  of 
police -jury  ordinance  is  "criminal  case'9  within  meaning  of  Constitu- 
tional provision  conferring  upon  District  Courts  original  jurisdiction 
in  criminal  cases;  Helena  v.  Kent,  32  Mont.  290,  80  Pac.  261,  prose- 
cution for  violation  of  city  ordinance  may  be  had  in  name  of  city; 
Ragsdale  v.  City  of  Danville,  116  Va.  488,  82  S.  E.  78,  judgment  of 
mayor  of  municipality  imposing  fine  for  violation  of  vaccination  ordi- 
nance does  not  violate  guarantee  of  jury  trial  of  State  Constitution; 
Ogden  v.  Madison,  111  Wis.  430,  87  N.  W.  573,  holding  keeping  house 
of  ill-fame  punishable  under  city  ordinance  without  jury,  though  also 
made  offense  by  State  law;  State  v.  Fisher,  50  La.  Ann.  47,  23  South. 
93,  upholding  charter  provision  authorizing  mayor  to  commit  person 
not  paying  fine;  dissenting  opinion  in  Schick  v.  United  States,  195 
U.  S.  79,  49  L.  Ed.  106,  24  Sup.  Ct.  826,  majority  holding  one  prose- 
cuted by  information  in  Federal  court  for  violation  of  Oleomargarine 
Act  may  waive  jury. 

Distinguished  in  Miller  v.  Commonwealth,  88  Va.  621,  offense  of  keep- 
ing of  bawdy-house,  being  public  nuisance,  not  triable  without  jury. 

Right  of  trial  by  jury  for  violation  of  municipal  ordinance.    Note, 
4  Ann.  Cas.  508. 

Miscellaneous.  Cited  in  Marciniak  v.  State  of  Minnesota,  207  U.  S. 
584,  52  L.  Ed.  351,  28  Sup.  Ct.  262. 

139  U.  S.  624-628,  35  I*.  Ed,  293,  11  Sup.  Ct.  668,  MASON  v.  ROBERTSON. 

Bichromate  of  soda  Is  dutiable  under  act  of  March  3,  1883,  as  chemical 
compound. 

Approved  in  Roessler  etc.  Chemical  Co.  v.  United  States,  94  Fed. 
823,  zinc  dust,  used  in  dyeing,  entitled  to  free  entry  under  paragraph 
386  of  Tariff  Act  of  1894. 

XV-38  - 
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Designation  "all  chemical  compound*  and  salt*  does  not  apply  alone 
to  compounds  then  known. 

Approved  in  United  States  v.  Wanamaker,  175  Fed.  902,  99  C.  C.  A. 
390,  artificial  silk  hats  are  dutiable  by  similitude  to  silk  wearing  ap- 
parel; Liebenroth  v.  Robertson,  144  U.  S.  40,  36  L.  Ed.  338,  12  Sup. 
Ct.  608,  photographic  albums  dutiable  as  manufactures  of  paper  not 
specifically  enumerated;  Rossman  v.  Hedden,  145  U.  S.  568,  36  L.  Ed. 
820,  12  Sup.  Ct.  927,  plain  glazed  tiles  dutiable  as  other  earthenware 
not  specifically  enumerated;  Junge  v.  Hedden,  146  U.  S.  238,  36  L.  Ed. 
956,  13  Sup.  Ct.  89,  dental  rubber  dutiable  as  article  composed  of 
India  rubber  not  specially  enumerated;  Magone  v.  Heller,  150  U.  S.  73, 
37  L.  Ed.  1002,  14  Sup.  Ct.  19,  sulphate  of  potash,  used  for  fertilizing, 
entitled  to  free  entry  and  not  dutiable  as  chemical  compound;  Lutz 
v.  Magone,  153  U.  S.  108,  38  L.  Ed.  653,  14  Sup.  Ct.  779,  saccharine 
dutiable  as  chemical  compound  and  not  as  acid ;  Wolff  v.  United  States, 
71  Fed.  292,  293,  18  C.  C.  A.  41,  article  is  " enumerated' '  under  tariff 
laws  when  it  may  be  fairly  included  within  some  generic  clause;  In 
re  Wise,  93  Fed.  445,  Chinese  shoes  dutiable  under  paragraph  456  of 
Tariff  Act  of  1890,  as  "shoes  made  of  leather." 
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Circuit  Court  has  jurisdiction  of  cause  involving  question  of  marshal's 
power  under  Federal  process. 

Approved  in  American  Surety  Co.  v.  Schultz,  237  U.  S.  161,  59 
I*.  Ed.  894,  35  Sup.  Ct.  525,  action  on  supersedeas  bond  given  under 
Federal  statute  is  within  jurisdiction  of  Federal  court,  although 
judgment  which  it  supersedes  was  in  action  on  contract  not  involv- 
ing Federal  question;  Howard  v.  United  States,  184  U.  S.  681, 
46  L.  Ed.  758,  22  Sup.  Ct.  546,  holding  suit  on  bond  of  clerk  of  Federal 
court  depending  on  effect  of  bond  and  statutes  governing  same  is 
within  Federal  jurisdiction;  Alabama  etc.  Ry.  Co.  v.  American  Cotton 
Oil  Co.,  229  Fed.  19,  action  brought  in  State  court  for  nondelivery  of 
interstate  shipment  of  oil  delivered  by  initial  carrier  to  connecting 
carrier  in  good  condition  at  point  outside  State  is  removable,  especially 
as  State  court  would  have  no  jurisdiction,  but  for  Carmack  amend- 
ment; Frank  v.  Leopold  &  Feron  Co.,  169  Fed.  923,  924,  injunction 
issued  by  State  court  against  United  States  marshal  acting*  under  writ 
of  execution  issued  out  of  Federal  court,  was  removable  to  Federal 
court;  Miller  v.  Illinois  Cent.  R.  Co.,  168  Fed.  985,  action  for  injuries 
under  Federal  Employers'  Liability  Act,  not  involving  construction  of 
act,  is  not  removable;  Reed  v.  American-German  Nat.  Bank,  155  Fed. 
235,  Federal  court  has  jurisdiction  of  action  by  trustee  in  bankruptcy 
against  national  bank  to  recover  usurious  interest  received  from  bank* 
rupt;  Kirk  v.  United  States,  124  Fed.  341,  enjoining  United  States 
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marshal  in  New  York  from  levying  on  execution  issued  by  Georgia 
District  Court,  on  forfeited  recognizance  of  nonresident;  Files  v.  Davis, 
118  Fed.  466,  holding  action  on  attachment  bond  in  suit  pending  in 
Federal  court  presents  Federal  questions;  McDonald  ▼.  Nebraska,  101 
Fed.  174,  41  C.  C.  A.  278,  holding  action  against  receiver  of  national 
bank  in  official  capacity  within  jurisdiction  of  Federal  court;  Shellen- 
barger  v.  Fewel,  34  Okl.  83,  124  Pac.  619,  suit  for  possession  of  land, 
cancellation  of  deeds,  and  to  quiet  title  was  not  removable  because 
involving  construction  of  Creek  law  of  descent;  State  v.  Frost,  113 
Wis.  649,  652,  89  N.  W.  920,  922,  holding  suit  in  equity  in  behalf  of 
State  to  enjoin  receiver  from  destroying  road  removable  to  Federal 
courts;  Hurst  v.  Cobb,  61  Fed.  2,  applying  principle;  McNulta  v. 
Lochridge,  141  U.  S.  331,  35  L.  Ed.  799,  12  Sup.  Ct.  13,  reviewing 
adverse  State  court  judgment  against  Federal  court  receiver  sued 
without  leave ;  Texas  etc.  Ry.  Co.  v.  Cox,  145  U.  S.  603,  36  L.  Ed.  832, 
12  Sup.  Ct.  908,  sustaining  Circuit  Court  jurisdiction  over  action  against 
Federal  court  receiver  instituted  without  leave;  Stanley  v.  Schwalby, 
162  U.  S.  279,  40  L.  Ed  968,  16  Sup.  Ct.  764,  allowing  writ  of  error 
to  State  court  where  judgment  affects  title  of  United  States  to  land; 
Sonnentheil  v.  Moerlein  Brewing  Co.,  172  U.  S.  405,  43  L.  Ed.  494,  19 
Sap.  Ct.  234,  joinder  of  other  person  with  marshal  does  not  affect  juris- 
diction; Grant  v.  Spokane  Nat.  Bank,  47  Fed.  673,  sustaining  jurisdic- 
tion over  suit  to  control  application  of  funds  in  hands  of  national  bank 
receiver;  Sinclair  v.  Pierce,  50  Fed.  852,  questions  of  fact  arising  on 
petition  for  removal  are  for  Federal  court  alone;  Walker  v.  Windsor 
Nat.  Bank,  56  Fed.  80,  5  C.  C.  A.  421,  sustaining  Federal  jurisdiction 
over  suit  on  official  bond  of  national  bank  cashier;  Wood  v.  Drake,  70 
Fed.  882,  883,  action  for  damages  for  false  imprisonment  based  on 
official  acts  of  United  States  marshal  removable;  Jewett  v.  Whitcomb, 
69  Fed.  417,  Bartley  v.  Hayden,  74  Fed.  914,  Gableman  v.  Peoria  etc. 
Ry.  Co.,  82  Fed.  791,  and  Hardwick  v.  Kean,  95  Ky.  565,  26  S.  W.  589, 
action  against  corporation  receiver  appointed  by  Federal  court  is  re- 
movable; Howard  v.  Stewart,  34  Neb.  770,  52  N.  W.  715,  action  against 
United  States  marshal  for  wrongful  levy  is  removable  to  Federal  courts ; 
dissenting  opinion  in  Tennessee  v.  Union  &  Planters'  Bank,  152  U.  S.  468, 
38  L.  Ed.  517,  14  Sup.  Ct.  659,  majority  denying  jurisdiction  of  Circuit 
Court  where  Federal  question  not  asserted  in  bill;  Arkansas  v.  Kansas 
etc.  Coal  Co.,  96  Fed.  356,  arguendo. 

Distinguished  in  Avery  v.  Popper,  179  U.  S.  311,  45  L.  Ed.  205,  21 
Sup.  Ct.  96,  holding  fact  that  plaintiff  purchased  at  marshal's  sale 
under  Federal  execution,  where  execution  not  questioned,  entitles  him 
to  no  writ  of  error  to  try  priority  of  State  liens ;  W.  G.  Coyle  &  Co.  v. 
Stern,  193  Fed.  588,  113  C.  C.  A.  450,  petition  to  seize  and  sell  vessel 
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under  mortgage  given  by  third  person  is  not  removable,  because  it 
states  that  Federal  marshal,  not  party  to  proceeding,  disregarding  State 
law,  sold  vessel  to  defendant  without  reading  notices  of  mortgage 
thereon;  People's  United  States  Bank  v.  Goodwin,  160  Fed.  728,  729, 
action  for  libel  against  individuals  is  not  removable  upon  averments 
in  removal  petition  that  action  complained  of  was  by  defendants  as 
officers  of  United  States;  Mitchell  etc.  Machinery  Co.  v.  Worthington, 

140  Fed.  948,  under  Removal  Act  of  1888,  where  Federal  question  does 
not  appear  from  plaintiff's  statement  of  claim,  it  cannot  be  supplied 
by  averments  in  removal  petition  'K  Mayo  v.  Doddery,  108  Fed.  898,  899, 
holding  United  States  marshal  sued  in  State  eourt  for  trover  for  seizure 
of  property  under  Federal  execution  cannot  remove  suit  on  certiorari; 
Tennessee  v.  Union  &  Planters'  Bank,  152  U.  S.  460,  38  L.  Ed.  514,  14 
Sup.  Ct.  656,  denying  jurisdiction  of  Circuit  Court  where  Federal 
question  does  not  appear  in  bill;  City  of  Lincoln  v.  Lincoln  St.  Ry., 
77  Fed.  659,  suit  to  collect  paving  tax  not  removable  merely  because 
defendant's  property  in  possession  of  Federal  court  in  other  suit. 

Assignment  for  creditors  Is  limited  strictly  to  property  specified  In 
schedule. 

Approved  in  Mutual  Life  Ins.  Co.  v.  Hill,  193  U.  S.  558,  48  L.  Ed.  793, 
24  Sup.  Ct.  538,  general  declaration  in  life  policy  executed  in  another 
State  that  it  is  to  be  construed  to  have  been  made  in  New  York  does 
not  make  controlling  New  York  statute  for  notice  of  nonpayment 
of  premiums  where  policy  contains  express  provisions  for  notice; 
In  re  McCrum,  214  Fed.  210,  130  C.  C.  A.  555,  conveyance  of  part  of 
bankrupt's  property  not  solely  for  benefit  of  individual  creditors  was 
not  general  assignment  for  benefit  of  creditors,  and  trustee  could  not 
recover  same  in  summary  proceedings;  Missouri-American  Electric  Co. 
v.  Hamilton-Brown  Shoe  Co.,  165  Fed.  288,  91  C.  C.  A.  251,  conveyance 
of  three-fourths  of  debtor's  property  and  proceeds  of  sale  of  other 
fourth  consisting  of  real  estate,  was  not  general  assignment  under 
bankruptcy  law;  American  Bell  Tel.  Co.  v.  National  Tel.  Mfg.  Co., 
109  Fed.  1002,  holding  disclaimer  of  adaptability  of  Berliner  patent 
transmitter  to  transmit  speech,  not  arising  from  clerical  mistake  and 
not  amendable;  Babbitt  v.  Mandell,  5  Ariz.  98,  53  Pac.  578,  assign- 
ment for  creditors  conveying  all  lands,  property  and  choses  in  action 
of  every  kind  and  description  as  set  forth  in  schedule  annexed  is  not 
void  for  failure  to  annex  schedule;  Union  Trading  Co.  v.  Drach,  58 
Colo.  559,  146  Pac.  770,  where  property  sold  at  judicial  sale  is  described 
generally,  followed  by  more  particular  schedule,  latter  governs;  Mutual 
Life  Ins.  Co.  v.  New,  125  La.  45,  136  Am.  St.  Rep.  326,  27  L.  R.  A* 
(N.  S.)  431,  51  South.  63,  where  there  is  clause  in  policy  that  benefit 
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*"1  be  adjusted  equitably  if  age  is  misstated,  and  clause  that  policy 
*iU  be  incontestable  after  premiums  have  been  paid  for  two  years,  both 
clauses  are  general  and  neither  controls  other;  Powell  ▼.  Champion 
ton  Co.,  144  Mich.  543,  108  N.  W.  360,  where  seller  of  elevator  fronts 
agreed  to  execute  contract  with  all  diligence  and  to  have  fronts  ready 
to  put  in  when  stairs  being  put  in,  he  need  not  deliver  fronts  before 
stairs  ready  to  put  in;  Lange  ▼.  New  York  Life  Ins.  Co.,  254  Mo.  505, 
162  S.  W.  594,  where  New  Mexico  policy  of  life  insurance  provided 
that  it  should  be  construed  as  though  executed  in  New  York,  specific 
provision  relating  to  notice  waived  New  York  statute  prohibiting  for- 
feiture for  nonpayment  of  provisions  in  absence  of  notice;  Burchinell 
v.  Mosconi,  4  Colo.  App.  404,  36  Pac.  308,  assignment  of  "one  lot  of 
shoes,  consisting  of  miscellaneous  lot  usually  kept  in  store,"  void  for 
want  of  proper  description;  Graham  Paper  Co.  v.  Sanderson,  8  Colo. 
App.  429,  47  Pac.  905,  assignment  conveying  all  property,  referring  to 
schedule  and  specifying  all  property  as  conveyed,  whether  mentioned 
in  schedule  or  not,  is.  valid;  Swofford  v.  Mills,  86  Fed.  559,  arguendo. 
Distinguished  in  Phillips  &  Bultorff  Mfg.  Co.  v.  Whitney,  102  Fed. 
844,  42  C.  C.  A.  667,  holding  assignee  of  Iowa  insolvent  may  sue  in 
own  name  on  notes  for  rent  of  insolvent's  realty  in  Alabama,  though 
notes  not  in  schedule ;  Drainage  Commission  of  New  Orleans  v.  National 
Contracting  Co.,  136  Fed.  794,  arguendo. 

Iowa  statutes  of  1888  do  not  operate  to  convey  property  not  in 
schedule. 

Approved  in  Strasburger  v.  Dodge,  12  App.  D.  C.  49,  where  State 
statute  is  adopted  by  Congress  for  this  District,  interpretation  given 
statute- by  State  courts  before  its  adoption  here,  will  be  followed  by 
courts  of  this  District ;  South  Branch  Lumber  Co.  v.  Ott,  142  U.  S.  629, 
85  L.  Ed.  1139, 12  Sup.  Ct.  320,  arguendo. 

1S9  U.  a  642-651,  36  L.  Ed.  290,  11  Sup.  Ct.  666,  8ANFOBD  v.  SANFORD. 

Land  Department's  decision  within  its  Jurisdiction  cannot  be  attacked 
collaterally. 

Approved  in  United  States  v.  Primrose  Coal  Co.,  216  Fed.  557,  de- 
cision of  Land  Department  that  land  sought  to  be  acquired  under  Timber 
&nd  Stone  Act  was  subject  to  entry,  is  final;  Small  v.  Rakestraw,  28 
Mont.  420,  72  Pac.  748,  sustaining  holding  of  Secretary  of  Interior  that 
claimant  had  no  residence  for  homestead  purposes  where  his  voting 
residence  was  elsewhere. 

Trust  win  be  imposed  by  equity  upon  one  taking  title  in  own  name, 
If  another  is  entitled  thereto. 

Approved  in  Gildner  v.  Hall,  227  Fed.  707,  holding  Land  Department 
erred  in  canceling  entry  and  issuing  patent  to  another,  and  patentee  is 
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declared  trustee  for  entryman;  Sawyer  v.  Gray,  205  Fed.  162,  person 
filing  application  for  lands  in  lien  of  tract  in  forest  reservation  under 
act  of  1897,  acquires  right  which  will  support  suit  in  equity  to  charge 
subsequent  patentee  as  trustee,  where  lands  selected  were  of  character 
contemplated  by  act;  Young  v.  Mercantile  Trust  Co.,  140  Fed.  63,  bail- 
ment does  not  create  fiduciary  relation  so  as  to  give  equity  jurisdiction 
to  enforce  it;  Tourtillotte  v.  Tourtiliotte,  205  Mass.  552,  91  N.  E.  909, 
refusing  to  declare  trust  in  land  based  on  oral  declaration  as  against 
statute  of  frauds;  Rogers  v.  Clark  Iron  Co.,  104  Minn.  212,  221,  116 
N.  W.  744,  748,  execution  of  power  of  attorney  and  sale  of  soldiers ' 
additional  homestead  scrip  vested  equitable  title  in  vendee  and  upon 
issuance  of  patent  to  vendor  full  beneficial  ownership  passed  to  him; 
Tonopah  etc.  R.  Co.  v.  Fellenbaum,  32  Nev.  296,  107  Pac.  887,  patent 
issued  under  act  of  Congress  authorizing  selection  of  vacant  land  as 
lieu  land  for  tract  in  forest  reservation  is  not  conclusive,  where  persons 
having  prior  possession  were  not  made  parties  nor  given  notice;  South 
End  Min.  Co.  v.  Tinney,  22  Nev.  31,  32,  35  Pac.  92,  person  abandoning 
claim,  subsequently  relocated,  who  later  fraudulently  obtains  patent,  is 
mere  trustee. 

Equity  cannot  review  officers'  conclusions  for  alleged  error  in  pawing 
upon  evidence. 

Approved  in  Halsell  v.  Renfrow,  202  U.  S.  292,  50  L.  Ed.  1035,  26 
Sup.  Ct.  610,  on  appeal  from  judgment  of  territorial  Supreme  Court 
affirming  nisi  prius  court,  review  of  facts  limited  to  admissibility  and 
sufficiency  of  evidence;  Durango  Land  etc.  Coal  Co.  v.  Evans,  80  Fed. 
431,  25  C.  C.  A.  523,  following  rule;  Calhoun  v.  Violet,  173  U.  S.  63, 
43  L.  Ed.  615,  19  Sup.  Ct.  325,  upholding  ruling  that  party  made  entry 
contrary  to  law. 

Supervisory  control  of  courts  over  special  officers  and  boards  exer- 
cising discretionary  powers.    Note,  2  Ann.  Gas.  544. 

Equity  may  Interfere  where  cause  la  wrongfully  before  department 
or  fraud  is  involved. 

Approved  in  Black  v.  Jackson,  177  U.  S.  357,  44  L.  Ed.  804,  20  Sup. 
Ct.  651,  holding  Oklahoma  court  cannot  grant  mandatory  injunction  to 
establish  right  to  possession  of  homestead,  Federal  Constitution  giving 
right  to  jury;  Smith  v.  Love,  49  Fla.  239,  242,  38  South.  378,  380, 
upholding  sufficiency  of  facts  alleged  in  plea  to  constitute  plaintiff 
trustee  of  legal  title  for  defendant;  McCord  v.  Hill,  111  Wis.  513,  84 
N.  W.  33,  confirming  title  of  entryman  entitled  to  patent,  where  Land 
Department  found  facts  entitling  him  to  patent,  but  erroneously  issued 
it  to  another. 

Distinguished  in  Hawley  v.  Diller,  178  U.  S.  489,  44  L.  Ed.  1162,  20 
Sup.  Ct.  991,  holding  decision  of  Secretary  of  Interior,  canceling  an 
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entry  under  Timber  and  Stone  Act  for  fraud,  within  jurisdiction  con- 
ferred on  him  by  law. 

To  Justify  interposition  by  equity  fraud  must  have  been  such  as  to 
have  prevented  presentation  of  claim. 

Approved  in  Ross  v.  Stewart,  227  U.  S.  535.  538,  57  L.  Ed.  629,  630, 
33  Sup.  Ct.  345,  decision  in  land  contest  is  not  ex  parte  because  con- 
testant fails  to  file  answer,  and  decision  cannot  be  set  aside  for  fraud 
in  pleadings ;  Miller  v.  Margorie,  149  Fed.  697,  79  C.  Q.  A.  382,  under 
act  of  1891,  for  disposition  of  Alaska  town  sites,  decision  of  trustee 
cannot  be  attacked  in  equity  without  showing  facts  constituting  fraud 
or  accident  whereby  complainant  prevented  from  appearing  before 
trustee;  Ross  v.  Stewart,  25  Okl.  621,  106  Pac.  874,  decision  of  town- 
site  commissioners  of  Cherokee  Nation  in  contest  between  claimants  to 
town  lots  was  final;  Durango  Land  etc.  Co.  v.  Evans,  80  Fed.  429, 
25  C.  C.  A.  523,  allegation  of  filing  false  affidavit  insufficient  if  not 
shown  that  proper  decision  not  reached. 

Commissioner-general  cannot  allow  amendment  of  declaratory  state- 
meat. 

Distinguished  in  Durango  Land  ete.  Coal  Co.  v.  Evans,  80  Fed.  432, 

25  C.  C.  A.  523,  allegation  of  filing  false  affidavit  insufficient  if  not  shown 
that  proper  decision  not  reached. 

Questions  considered  by  Federal  Supreme  Cout  in  reviewing  judg- 
ments of  State  courts.    Note,  63  L.  R.  A.  677. 

139  U.  a  651-657,  35  L.  Ed.  300,  11  Sup.  Ct.  675,  DAVIS  V.  TEXAS. 

Supreme  Court  will  not  review  State  decision  based  upon  8tate  statutes, 
and  not  Involving  Federal  question. 

Approved  in  Howard  v.  Fleming,  191  U.  S.  135,  48  L.  Ed.  124,  24 
Sup.  Ct.  50,  holding  North  Carolina  court 's  decision  declaring  conspiracy 
to  defraud  a  crime  precludes  Supreme  Court  from  inquiring  into  deten- 
tion under  conviction  therefor. 

Fifth  and  sixth  amendments  restrict  Federal  government  alone. 

Approved  in  Talton  v.  Mayes,  163  U.  S.  382,  41  L.  Ed.  198,  16  Sup. 

Ct.  989,  criminal  offenses  in  Cherokee  Nation  need  not  be  initiated  by 

grand  jury;  Brown  v.  New  Jersey,  175  U.  S.  174,  44  L.  Ed.  120,  20  Sup. 

Ct.  78,  upholding  New  Jersey  "struck  jury"  statute;  People  v.  Wilson, 

26  Cal.  App.  338,  146  Pac.  1049,  sixth  amendment  restrains  only  Federal 
government,  and  in  prosecution  for  manslaughter  evidence  of  witness 
on  former  trial  whom  sheriff  could  not  find  was  admissible. 

Texas  statutes  relating  to  trial  for  murder  do  not  deny  due  process 
of  law. 
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Approved  in  Waters-Pierce  Oil  Co.  v.  State  of  Texas,  212  U.  S.  107, 
53  L.  Ed.  429,  29  Sup.  Ct.  220,  fine  of  one  million  six  hundred  thousand 
dollars  under  State  anti-trust  statute  was  not  deprivation  of  property 
without  due  process,  where  business  was  extensive  and  profitable  during 
perioti  -  of  violation  of  statute,  and  assets  of  corporation  were  forty 
million  dollars;  Nordstrom  v.  Washington,  164  U.  S.  705,  41  L.  Ed. 
1183,  17  Sup.  Ct.  997,  applying  principle. 

139  XT.  8.  658-602,  35  L.  Ed.  303,  11  Sup.  Ofc.  682,  ALLEN  ▼.  PULLMAN 
PALACE-CAB  CO. 

Injunction  will  not  issue  to  restrain  tax  on  sole  ground  of  unconstitu- 
tionality. 

Approved  in  Cruickshank  v.  Bidwell,  176  U.  S.  80,  44  L.  Ed.  381,  20 
Sup.  Ct.  283,  refusing  to  restrain  collector  of  customs  from  preventing 
importation  of  unwholesome  tea  pursuant  to  act  March  2, 1897,  act  being 
alleged  unconstitutional;  Pacific  Express  Co.  v.  Seibert,  142  U.  S.  348, 
35  L.  Ed.  1038,  12  Sup.  Ct.  252,  Southern  Ry.  Co.  v.  Asheville,  69  Fed. 
360,  and  Bank  of  Kentucky  v.  Stone,  88  Fed.  390,  applying  principle; 
State  v.  Wood,  155  Mo.  453,  56  S.  W.%479,  refusing  to  enjoin  enforce- 
ment of  Mo.  Laws  1899,  p.  228,  requiring  inspection  of  beer  and  label- 
ing of  inspected  packages;  Lockhart  v.  Leeds,  10  N.  M.  599,  63  Pac. 
53,  dismissing  bill  to  enjoin  operation  of  mine  on  land  alleged  to  have 
been  surrendered  by  plaintiff's  partner  before  proof  under  conspiracy 
with  defendants. 

Injunction  win  not  lama  to  restrain  taxation  Where  statute  provides 
adequate  legal  remedy. 

Approved  in  Union  Pac.  R.  Co.  v.  Board  of  Commrs.  of  Weld  County, 
217  Fed.  544,  133  C.  C.  A.  392,  and  Singer  Sewing  Machine  Co.  v. 
Benedict,  229  U.  S.  484,  487,  57  L.  Ed.  1290,  1291,  33  Sup.  Ct.  942,  Fed- 
eral court  refuses  to  enjoin  collection  of  taxes,  where,  under  Colorado 
statute,  person  paying  illegal  tax  may  recover  it;  Boise  Artesian  Hot 
etc.  Water  Co.  v.  Boise  City,  213  U.  S.  284,  53  L.  Ed.  799,  29  Sup.  Ct. 
426,  refusing  to  enjoin  collection  of  license  tax  on  water  company  on 
ground  of  illegality  of  ordinance  and  cloud  on  title,  where  tax  can  only 
be  collected  in  action  at  law  in  which  defense  of  illegality  is  open; 
Western  Union  Tel.  Co.  v.  Trapp,  186  Fed.  120,  108  C.  C.  A.  226,  hold- 
ing assessment  of  tax  was  valid  and  refusing  to  enjoin  collection  thereof; 
Pullman  Co.  v.  Tamble,  173  Fed.  204,  205,  Federal  court  refuses  to 
enjoin  alleged  illegal  tax  in  Tennessee,  where  statute  of  that  State  pro- 
vides for  recovery  by  action  at  law;  Atchison,  T.  &  S.  F.  Ry.  Co.  v. 
Sullivan,  173  Fed.  469,  97  C.  C.  A.  1,  holding  remedy  of  recovery  by 
action  at  law  under  Colorado  statute  was  not  adequate  and  enjoining 
collection  of  tax  based  on  illegal  discrimination;  Taylor  v.  Louisville  etc 
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R.  R.  Co.,  88  Fed.  357,  31  C.  C.  A.  537,  following  rale  where  there  is 
remedy  by  certiorari ;  dissenting  opinion  in  Verdin  v.  St.  Louis,  131  Mo. 
105,  33  8.  W.  499,  majority  following  rale;  dissenting  opinion  in  Pol- 
lock v.  Farmers'  Loan  etc.  Co.,  157  U.  S.  611,  39  L.  Ed.  830,  15  Sap. 
Ct.  701,  majority  restraining  directors  of  corporation  from  complying 
with  provisions  of  28  Stat.  509,  c.  349,  it  being  an  illegal  tax  law. 

Distinguished  in  Raymond  v.  Chicago  Union  Traction  Co.,  207  U.  S. 
39, 12  Ann.  Oaa.  757,  52  L.  Ed.  88,  28  Sup.  Ct.  7,  railway  having  paid 
amount  of-  tax  as  based  upon  rate  assessed  on  other  property,  collection 
of  excess  illegally  assessed  will  be  restrained,  where  to  recover  tax 
paid  would  necessitate  multiplicity  of  suits,  and  payment  would  cause 
insolvency  of  railway,  and  injure  public. 

Right  of  invoking  party  to  raise,  on  appeal,  objection  of  lack  of 
jurisdiction.    Note,  L.  R.  A.  1916B,  805. 

Supreme  Court  will  notice  fact  that  there  Is  no  ground  for  equitable 
relief,  though  question  not  raised  below. 

Approved  in  Bucyrus  Co.  v.  McArthur,  219  Fed.  272,  dismissing 
suit  to  enforce  lien  on  steam  shovel  joined  with  action  for  goods  sold 
and  account  stated;  Street  Grading  Dist.  No.  60  v.  Hagadorn,  186  Fed. 
457,  108  C.  C.  A.  429,  holding  objection  to  equity  jurisdiction  was  not 
waived  by  failure  to  make  such  objection  in  court  below,  and  dismissing 
suit  for  appointment  of  receiver  to  collect  unpaid  assessments  for  im- 
provement district,  where  statute  provides  adequate  remedy  at  law; 
Buchanan  Co.  v.  Adkins,  175  Fed.  700,  99  C.  C.  A.  246,  dismissing  suit 
to  try  title  to  large  tract  of  land  against  numerous  persons  in  possession 
of  separate  portions  of  such  tract,  where  averred  purpose  is  to  deter- 
mine adverse  claims  of  title  and  avoid  separate  actions  at  law;  South 
Penn  Oil  Co.  v.  Miller,  175  Fed.  736,  99  C.  C.  A.  305,  dismissing  suit 
against  oil  company  to  determine  validity  of  lease;  Kane  v.  Luckman, 
131  Fed.  621,  objection  that  there  is  adequate  remedy  at  law  may  be 
raised  at  final  hearing;  Cosmos  Exploration  Co.  v.  Gray  Eagle  Oil  Co., 
112  Fed.  8,  61  L.  R.  A.  230,  50  C.  C.  A.  79,  holding  Federal  court  of 
equity  has  no  jurisdiction  of  bill  by  one  out  of  possession  to  prevent 
drilling  of  oil  wells  in  land;  Dewey  Hotel  Co.  v.  United  States  Electrio 
Lighting  Co.,  17  App.  D.  C.  365,  dismissing  bill  by  electrio  lighting 
company  as  taxpayer  to  restrain  construction  of  conduits  for  electrio 
lighting  and  steam  heating  in  public  alley,  in  absence  of  showing  injury 
to  company  as  taxpayer;  McConnell  v.  Hampton,  164  Ind.  551,  73  N.  E. 
1093,  upholding  dismissal  of  bill  to  restrain  placing  on  tax  duplicate 
assessments  for  personalty  omitted  in  past  years,  where  jurisdiction 
lacking  though  not  objected  to;  Tyler  v.  Savage,  143  U.  S.  97,  36  L.  Ed. 
89,  12  Sup.  Ct.  346,  Hoey  v.  Coleman,  46  Fed.  223,  following  rule; 
Preteca  v.  Maxwell  Land  Grant  Co.,  50  Fed.  677,  1  C.  C.  A.  607,  resolv- 
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ing  doubt  in  favor  of  equitable  jurisdiction  where  question  not  raised 
below;  Erskine  v.  Forest  Oil  Co.,  80  Fed.  586,  refusing  equitable  relief 
where  substantial  purpose  is  to  obtain  possession;  California  Oil  etc. 
Co.  v.  Miller,  96  Fed.  24,  refusing'  equitable  relief  in  suit  to  quiet  title 
where  defendant  in  possession;  Waite  v.  O'Neil,  72  Fed.  353,  arguendo. 
Limited  in  Southern  Pac.  R.  R.  Co.  v.  United  States,  200  U.  S.  349, 
50  L.  Ed.  510,  26  Sup.  Ct.  296,  objection  of  adequacy  of  law  remedy 
made  at  hearing  does  not  require  dismissal  of  bill  by  government  to 
cancel  patents  to  lands  erroneously  granted  to  railroad  and  confirming 
titles  of  bona  fide  purchasers  and  seeking  accounting. 

139  XT.  8.  663-684,  35  L.  Ed.  305,  11  Sup.  Ot  641,  BYBEB  ▼.  OREGON 
ETC.  R.  R.  CO. 

Public  land  grant  to  railroad  is  in  praesenti  and  condition  for  com- 
pletion is  subsequent  and  available  only  to  government. 

Approved  in  Spokane  etc.  Ry.  Co.  v.  Washington  etc.  Ry.  Co.,  219 
U.  S.  174,  55  L.  Ed.  162,  31  Sup.  Ct.  182,  failure  to  complete  specified 
number  of  miles  of  track,  as  provided  in  grant  of  right  of  way  to  rail- 
road, did  not  operate  as  forfeiture  without  action  by  government; 
United  States  v.  Oregon  &  C.  R.  Co.,  186  Fed.  928,  grant  of  land  to 
railroad  was  subject  to  forfeiture,  at  suit  of  government,  for  breach  of 
condition  subsequent  relating  to  sales  to  actual  settlers ;  Stuart  v.  Union 
Pac.  R.  Co.,  178  Fed.  759,  1D3  C.  C.  A.  89,  right  of  Union  Pacific  to 
extend  road  west  of  one  hundredth  meridian  via  Denver  to  connection 
with  main  line  was  effective  from  date  of  grant,  July  2,  1864;  United 
States  v.  Whitney,  176  Fed.  595,  failure  to  comply  with  conditions  of 
act  of  Congress  authorizing  grant  of  public  land  for  reservoir  sites  and 
providing  for  forfeiture,  did  not  operate  to  divest  title  of  grantee,  but 
default  must  be  followed  by  declaration  of  forfeiture  by  act  of  Con- 
gress, or  by  judicial  proceeding;  California  Reduction  Co.  v.  Sanitary 
Reduction  Works,  126  Fed.  43,  61  C.  C.  A.  91,  upholding  under  police 
power  and  consolidation  act  of  1863,  empowering  supervisors  of  San 
Francisco  to  supervise  health,  contract  for  disposition  of  garbage  for 
fifty  years;  Utah,  N.  &  C.  R.  R.  Co.  v.  Utah  etc.  R.  Co.,  110  Fed.  890, 
holding  18  Stat.  482,  granting  right  of  way  over  public  lands,  providing 
for  forfeiture  on  noncompletion  in  five  years,  simply  enabled  govern- 
ment to  forfeit  on  action;  Mullen  v.  Bromley,  21  Colo.  App.  410,  122 
Pac.  69,  where  land  sought  to  be  sold  by  receiver  of  milling  company 
was  within  right  of  way  granted  to  Denver  railroad  by  act  of  1869 
to  which  Union  Pacific  succeeded,  objections  of  purchaser  to  accepting 
title  were  substantial;  Oregon  etc.  R.  R.  Co.  v.  Quigley,  10  Idaho,  783, 
80  Pac.  404,  under  act  of  1873,  granting  railway  right  of  way  and  requir- 
ing filing  map  of  definite  location,  grant  became  definitely  fixed  by 
actual  construction,  though  map  not  filed;  Cluthe  v.  Evansville  etc.  Ry. 
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Co.,  176  Ind.  164,  165,  Ann.  Gas.  1914A,  935,  95  N.  E.  544,  provision  for 
dissolution  of  corporation  for  failure  to  comply  with  conditions  in  act 
authorizing  railroad  to  condemn  land  for  right  of  way,  is  not  self- 
executing,  and  can  only  he  enforced  in  direct  proceeding  hy  State; 
Murphy  v.  Wheatley,  102  Md.  507,  63  Atl.  64,  failure  of  corporation  to 
pay  franchise  tax  when  required  by  statute  does  not  ipso  facto  terminate 
corporation  existence;  St.  Louis  Safe  Deposit  etc.  Bank  v.  Kennett's 
Estate,  101  Mo.  App.  400,  74  S.  W.  484,  holding  adjoining  owner  object- 
ing to  defendant's  smokestack  in  alley,  told  by  defendant's  attorney 
that  such  was  legitimate,  being  ignorant  of  right  to  enjoin,  not  barred 
by  acquiescence;  Daily  v.  Marshall,  47  Mont.  395,  133  Pac.  685,  where 
corporation  is  licensed,  its  failure  to  organize  cannot  be  set  up  aa 
defense  in  action  to  hold  director  liable  for  corporation's  debts;  State 
v.  Grimes,  96  Neb.  722,  148  N.  W.  943,  title  of  railroad  to  right  of  way 
is  for  benefit  of  public,  and,  prior  to  June  24,  1912,  could  not  be 
divested  by  conveyance  or  adverse  possession;  Northern  Pac.  Ry.  Co.  v. 
Aas,  20  N.  D.  254,  126  N.  W.  1019,  grant  of  right  of  way  to  railroad 
is  present  absolute  grant  and  not  subject  to  forfeiture,  at  suit  of  private 
party,  for  failure  to  perform  certain  conditions  within  period  limited 
by  act;  Reed  v.  Sampson,  54  Tex.  Civ.  558,  118  S.  W.  753,  failure  of 
corporation  to  commence  active  operations  within  three  years,  as  stat- 
ute provided,  did  not  ipso  facto  dissolve  it;  Capen  v.  Sheldon,  78  Vt.  47, 
61  Atl.  866,  breach  of  condition  in  town  charter  granting  land  to  pro- 
prietors thereof,  that  each  proprietor  shall  improve  his  share  within 
time  fixed  on  pain  of  forfeiture,  does  not  defeat  estate  till  State  en- 
forces forfeiture;  Spokane  etc.  Ry.  Co.  v.  Washington  etc.  Ry.  Co.,  49 
Wash.  286,  95  Pac.  66,  forfeiture  under  act  of  Congress  granting  rail- 
road right  of  way  through  Indian  reservation  could  only  be  declared 
by  Federal  government  by  judicial  proceeding  or  act  of  Congress,  and 
cannot  be  demanded  by  individual  under  another  act  of  Congress;  dis- 
senting opinion  in  Oregon  Short  Line  R.  Co.  v.  Stalker,  14  Idaho,  394, 
94  Pac.  66,  majority  holding  grant  of  right  of  way  and  of  land  for 
station  are  present  grants,  and  pre-empt  or  takes  land  subject  to  such 
rights;  Houston  etc.  Ry.  Co.  v.  Texas,  170  U.  S.  260,  42  L.  Ed  1029, 
18  Sup.  Ct.  616,  grants  made  before  passage  of  Texas  Constitution  of 
1869  not  repealed  by  it ;  De  Lancey  v.  Piepgras,  138  N.  Y.  40,  33  N.  E. 
825,  provision  in  patent  for  forfeiture  for  nonpayment  of  reserved 
rent  is  condition  subsequent  enforceable  by  grantor;  Northern  Pac. 
R.  R.  Co.  v.  Barnes,  2  N.  D.  359,  51  N.  W.  401,  arguendo. 

Distinguished  in  Knepper  v.  Sands,  194  U.  S.  481,  48  L.  Ed.  1084,  24 
Sup.  Ct.  744,  Adjustment  Act  of  1887  does  not  protect  one  who,  after 
act,  purchased  unearned  land  included  in  grant  to  Iowa  in  bid  of  rail- 
roads; Manley  v.  Tow,  110  Fed.  250,  holding  prior  settler  on  lands 
patented  to  Iowa  for  railroad  purposes  by  13  Stat.  72,  but  not  earned 
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by  road,  prevails  over  purchaser  from  company;  Sioux  City  etc.  R.  R. 
Co.  v.  United  States,  159  U.  S.  364,  40  L.  Ed.  182,  16  Sup.  Ct.  23,  grant 
made  by  13  Stat.  72,  was  to  State  as  trustee  and  not  to  railroad ;  Chicago 
etc.  Ry.  Co.  v.  Van  Cleave,  52  Kan.  672,  33  Pac.  475,  act  of  March  3, 
1875,  did  not  convey  present  right  of  way  over  public  lands  to  all 
railroads  thereafter  organized. 

Distinction  between  grant  of  right  of  way  over  pahUo  lands  and 
grant  of  land  to  railroad  noted. 

Approved  in  Union  Pacific  R.  R.  Co.  v.  Harris,  215  U.  S.  389,  54 
L.  Ed.  248,  30  Sup.  Ct.  138,  rights  of  bona  fide  settler  and  his  grantee 
were  superior  to  those  of  railroad  under  act  granting  right  of  way; 
Northern  Pac.  Ry.  Co.  v.  Hasse,  197  U.  S.  10,  49  L.  Ed.  643,  25  Sup. 
Ct.  305,  grant  of  right  of  way  effective  from  date  of  act  though  railroad 
not  built  till  after  homestead  entry;  Union  Pac.  R.  Co.  v.  City  of 
Greeley,  189  Fed.  7,  110  C.  C.  A.  571,  grant  of  right  of  way,  unlike 
land  grant,  was  absolute,  and  not  subject  to  conditions  that  lands 
should  be  free  from  homesteads  at  date  of  location  of  line,  and  filing  of 
map  of  general  route  prior  to  transfer  to  Denver  Company  did  not  affect 
grant;  Nielsen  v.  Northern  Pac.  R.  Co.,  184  Fed.  603,  l06,C.  C.  A.  681, 
settler  acquiring  land  after  passage  of  act  granting  right  of  way  to 
railroad  and  before  definite  location  of  road,  takes  land  subject  to 
railroad  right  of  way;  Missouri  etc.  Ry.  Co.  v.  Watson,  74  Kan.  504, 
14  It.  R.  A.  (N.  S.)  592,  87  Pac.  690,  grant  of  right  of  way  to  Union 
Pacific  through  what  came  to  be  known  as  "Osage  Ceded  Lands,"  was 
absolute  present  grant,  and  subsequent  purchasers  took  subject  to  rail- 
road's rights;  Churchill  v.  Choctaw  Ry.  Co.,  4  Okl.  470,  46  Pac.  506, 
one  making  homestead  settlement  subsequent  to  congressional  act  grant- 
ing railroad  right  of  way  over  public  land,  though  line  not  definitely 
located  until  after  entry,  cannot  recover  for  damages  occasioned  by 
building  of  road;  Northern  Pac.  Ry.  Co.  v.  Wadekamper,  70  Wash. 
397,  126  Pac.  911,  grant  of  right  of  way  to  railroad  is  present  and  abso- 
lute, and  persons  acquiring  public  lands  after  grant,  but  before  location 
of  road,  take  subject  to  right  of  way;  United  States  Trust  Co.  v.  Atlan- 
tic etc.  R.  R.  Co.,  8  N.  M.  687,  47  Pac.  728,  construing  charter  of  Atlantic 
&  Pacific  railroad  with  reference  to  telegraphic  right  of  way. 

Deed  conveying  perpetual  right  to  construct  road  and  containing  no 
rent  stipulations  creates  relation,  of  grantor  and  grantee. 

Cited  in  North  Chicago  St.  R.  Co.  v.  Chicago  Union  Tr.  Co.,  150  Fed. 
636,  arguendo. 

Grantee  in  deed  of  conveyance  is  not  estopped  to  deny  grantor's  title. 

Approved  in  Oregon  etc.  R.  R.  Co.  v.  Quigiey,  10  Idaho,  784,  80  Pac. 

405,  and  Moore  v.  Smead,  89  Wis.  565,  62  N.  W.  429,  both  following 
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**>  Comptograph  Co.  v.  Burroughs  Adding  Maeh.  Co.,  175  Fed.  798, 
****  that  licensee  of  patent  under  fully  executed  contract,  although 
e  *&s  to  pay  further  royalties  if  patent  was  sustained  in  infringe- 
ffl***  Buit  by  licensor,  appeared  by  leave  of  court  in  such  suit  and  filed 
"e*  attacking  validity  of  patent,  does  not  entitle  licensor  to  cancella- 
™*x  of  license  contract;  Scott  v.  Mineral  Dev.  Co.,  130  Fed.  602,  64 
*  ^;  A..  659,  when  title  founded  on  adverse  possession  under  deed  pur- 
pling to  convey  title,  it  is  immaterial  whether  grantor's  title  to  whole 
**  obtained  from  single  source  or  through  separate  conveyances  of 
different  parts;  Fountain  v.  Lewiston  Nat.  Bank,  11  Idaho,  469,  83 
*•«.  510,  arguendo. 

139  V.  8.  684-694,  85  L.  Ed.  819, 11  Sup,  Ct.  687,  BOONE  CO.  V.  BUBLINO- 
TON  ETC.  &  &  00. 

Equity  will  follow  State  statute  of  limitations  and  dlsmlM  bill  where 
excuse  for  laches  not  shown. 

Approved  in  Bower  v.  Stein,  177  Fed.  679,  101  C.  C.  A.  299,  rights 
of  owner  of  land  knowing  of  foreclosure  decree,  based  on  service  by 
publication,  immediately  after  October,  1898,  and  on  July  1,  1902,  hav- 
ing actual  notice  of  sale,  but  taking  no  steps  until  June,  1907,  to  redeem 
or  have  decree  set  aside,  were  barred;  St.  Paul  etc.  Ry.  Co.  v.  Sage, 
49  Fed.  324,  1  C.  C.  A.  256,  applying  principle  to  suit  to  determine 
claim  to  land  grant  obtained  by  fraud;  Rugan  v.  Sabin,  53  Fed.  420,  3 
C.  C.  A.  578,  applying  principle  to  rescission  of  sale  made  by  false 
representations;  Percy  v.  Cockrill,  53  Fed.  876,  4  C.  C.  A.  73,  applying 
principle  to  suit  to  enforce  constructive  trust;  Scheftel  v.  Hays,  58 
Fed.  460,  7  C.  C.  A.  308,  applying  principle  to  action  to  rescind  fraudu- 
lent sale;  Miles  v.  Vivian,  79  Fed.  853,  25  C.  C.  A.  208,  applying  prin- 
ciple under  New  York  statute  to  liability  of  trustee  failing  to  record 
mortgage. 

Publie  records  as  notice  to  set  statute  running  against  action  based 
on  fraud.    Note,  22  L  R.  A.  (N.  S.)  209. 

Counties  are  not  exempt  from  operation  of  statute  of  limitations. 
Approved  in  Simpson  v.  Stoddard  County,  173  Mo.  466,  469,  470,  73 
S.  W.  710,  711,  712,  holding  county  grantee  of  swamp-lands  cannot  after 
thirty  years'  receipt  of  taxes  from  bona  fide  grantees,  in  County  Court 
allege  invalidity  in  order  of  sale. 

Municipality  is  subject  to  operation  of  principle  of  ratification  by 

laches. 

Approved  in  Town  of  Essex  v.  New  England  Telegraph  Co.,  239 
U.  S.  321,  60  L.  Ed.  306,  36  Sup.  Ct.  105,  telegraph  company  accepting 
provisions  of  act  of  Congress  giving  right  to  construct  lines  along  post 
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roads  is  protected  by  that  act  from  arbitrary  interference  by  town 
acquiescing  for  twenty  years  in  maintenance  of  lines;  City  of  Louisville 
v.  Cumberland  Tel.  &  Tel.  Co.,  224  U.  S.  662,  56  L.  Ed.  940,  32  Sup. 
Ct.  572,  municipality  is  estopped  from  denying  that  franchise  is  trans- 
ferable, where  it  permits  transferee  to  expend  large  sums  of  money 
thereunder,  and  exacts  bonds  to  comply  with  conditions  of  franchise; 
Shanley  v.  Herold,  141  Fed.  430,  where  legacy  not  subject  to  inheritance 
tax,  amount  paid  bears  interest ;  McClain  v.  Pennsylvania  Co.,  108  Fed. 
619,  47  C.  C.  A.  529,  holding  one  paying  illegal  revenue  taxes  on  threat 
of  distraint  entitled  to  interest  from  payment  on  recovery  of  taxes; 
Burrough  v.  Abel,  105  Fed.  366,  holding  claimant  for  repayment  of 
revenue  taxes  paid  thirty  years  before  not  entitled  to  interest  during 
delay,  prior  to  judgment;  Boise  City  v.  Wilkinson,  16  Idaho,  175,  102 
Pac.  157,  municipality  is  estopped  to  recover  portion  of  street  conveyed 
by  mayor,  where  it  has  recognized  private  ownership  for  thirty-eight 
years  and  occupant  has  made  valuable  improvements;  Mayor  etc.  of 
City  of  Hagerstown  v.  Hagerstown  Ry.  Co.,  123  Md.  195,  Ann,  Gas. 
1916B,  1267,  91  Atl.  174,  though  franchise  to  electric  light  company 
was  invalid,  municipality  is  estopped  to  deny  company's  rights  after 
large  sums  of  money  were  expended  under  franchise;  State  v.  Cape 
Girardeau  etc.  Gravel  Road  Co.,  207  Mo.  105,  105  S.  W.  766,  doctrine 
of  laches  will  not  bar  public's  rights  in  toll  road  which  it  has  used  con- 
tinuously as  public  highway  from  1851  subject  only  to  payment  of 
tolls ;  Putnam  County  v.  Smith  County,  129  Tenn.  396,  164  S.  W.  1147, 
county  acquiescing  for  twenty  years  in  detachment  of  part  of  its  ter- 
ritory, is  estopped  from  maintaining  suit  to  recover  such  territory; 
Salt  Lake  City  v.  Salt  Lake  Inv.  Co.,  43  Utah,  193,  194,  134  Pac.  607, 
dismissing  action  by  city,  not  brought  within  statutory  period,  to  set 
aside  judgment  quieting  title  in  another  to  land  of  city  wrongfully  sold 
for  taxes. 

County  commissioners  may,  under  general  laws  of  Nebraska,  levy  and 
collect  taxes  and  sue  therefor. 

Approved  in  Bump  v.  Butler  County,  93  Fed.  297,  and  Rummel  v. 
Butler  County,  93  Fed.  307,  county  estopped  by  laches  from  questioning 
validity  of  mortgage  to  secure  payment  of  stock  subscription ;  American 
Stave  etc.  Co.  v.  Butler  Co.,  93  Fed.  303,  and  Dunklin  Co.  v.  Chouteau, 
120  Mo.  594,  25  S.  W.  557,  applying  principle  to  railroad  stock  sub- 
scription by  county  to  be  paid  for  in  swamp-land. 

1S9  XT.  S.  694-703,  36  L.  Ed.  310,  11  Sup.  Ct  683,  REDFIELD  V.  BABTEL8. 

Interest  prior  to  service  will  not  be  allowed  for  detention  of  debt 
where  claimant  has  delayed  twenty  years. 

Approved  in  Billings  v.  United  States,  232  U.  S.  287,  58  L.  Ed.  608, 
34  Sup.  Ct.  421,  government  is  entitled  to  interest  on  taxes  on  use  of 
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foreign-built  yachts  from  date  when  taxes  became  due;  National  Home 
etc.  v.  Parrish,  194  Fed.  943,  114  C.  C.  A.  576,  and  National  Home  v. 
Parrish,  229  IT.  S.  496,  57  L.  Ed.  1299,  33  Sup.  Ct.  944,  both  holding 
national  home  organized  under  Federal  Statute,  is  not  exempt  from 
payment  of  interest  on  amount  found  due  to  contractor;  State  Line  etc. 
R.  Co.  v.  Davis,  228  Fed.  250,  in  action  against  internal  revenue  collector 
to  recover  taxes  paid  under  protest,  interest  is  recoverable ;  Klock  Pro- 
duce Co.  v.  Hartson,  212  Fed.  759,  recovery  of  interest  allowed  in  ac- 
tion against  collector  of  internal  revenue  to  recover  taxes  and  penalties 
paid  under  protest ;  In  re  Howard,  207  Fed.  409,  construing  language  of 
two  bonds  and  mortgages  and  holding  interest  was  due  on  principal 
sum  from  date  of  instruments;  United  States  v.  Mexican  International 
R.  Co.,  154  Fed.  520,  interest  is  recoverable  by  United  States  on  unpaid 
duties;  Kimball  v.  Williams,  36  App.  D.  C.  46,  Ann.  Oas.  1912B,  1&31, 
where  contract  of  conditional  sale  of  chattel  provides  for  payment  of  in- 
terest on  installments,  acceptance  of  principal  will  not  preclude  vendor 
from  maintaining  replevin   for  chattel   for  nonpayment   of  interest; 
Jourolmon  v.  Ewing,  80  Fed.  608,  26  C.  C.  A.  23,  following  rule ;  Nashua 
etc.  R.  R.  Corp.  v.  Boston  etc.  R.  R.  Corp.,  61  Fed.  250,  9  C.  C.  A.  468, 
on  allowance  of  interest. 

Distinguished  in  United  States  Fidelity  ete.  Co.,  236  U.  S.  528,  59 
I*.  Ed.  704,  35  Sup.  Ct.  298,  delay  on  part  of  government  in  pressing 
claim  against  contractor  who  accepted  partial  payments,  knowing  he  was 
not  entitled  thereto,  does  not  amount  to  waiver  of  interest. 
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140  17.  a  1-25,  36  K  Ed.  363,  11  Sup.  Ot.  699,  PENNOYER  ▼.  McOON- 
KAUOHY. 

State's  Immunity  from  salt  in  Federal  court  U  absolute  under  eleventh, 
amendment 

Approved  in  Starr  v.  Chicago  etc.  B.  Co.,  110  Fed.  7,  holding  suits 
against  attorney  general  to  enjoin  enforcement  of  unconstitutional  rate 
schedule  not  suit  against  State. 

Distinguished  in  dissenting  opinion  in  South  Dakota  v.  North  Caro- 
lina, 192  U.  S.  331,  48  L.  Ed.  466,  24  Sup.  Ct.  282,  majority  holding 
Supreme  Court  has  jurisdiction  of  foreclosure  suit  by  South  Dakota  as 
donee  of  bonds  issued  by  North  Carolina,  secured  by  railroad  mortgage ; 
Reagan  v.  Farmers'  Loan  &  Trust  Co.,  154  U.  S.  388,  88  L.  Ed.  1020,  14 
Sup.  Ct.  1051,  arguendo. 

Suit  against  officer  to  compel  performance  of  State's  contracts  is  suit 
against  State. 

Approved  in  Smith  v.  Reeves,  178  U.  S.  440,  44  L.  Ed.  1143,  20  Sup. 
Ct.  921,  holding  action  against  State  treasurer  in  official  capacity  to 
return  money  taken  under  illegal  assessment  is  suit  against  State ;  Plain 
v.  Home,  196  Fed.  584,  suit  against  register  and  receiver  of  Land  Office, 
engineer,  and  fiscal  agents  of  government  to  restrain  collection  of  assess- 
ments in  excess  of  twenty-six  dollars  per  acre  for  water  rights  under 
Reclamation  Act,  was  not  maintainable  without  government's  consent; 
United  States  v.  Hadley,  171  Fed.  121,  suit  against  State  board  of 
equalization  to  compel  them  to  raise  valuation  of  property  in  county  is 
one  against  State ;  De  Laittre  v.  Board  of  Commrs.,  149  Fed.  802,  dis- 
missing from  bill,  affirmative  relief  sought  against  State  or  officer 
XV— 39  (609) 
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thereof  requiring  execution  of  deeds  or  issuance  of  patents  for  State 
lands;  Smith  v.  Alexander,  146  Fed.  108,  refusing  injunction  where 
suit's  real  purpose  is  to  enforce  contract  between  complainant  and  State, 
construed  differently  by  complainant  and  defendant;  People  v.  District 
Court,  29  Colo.  238,  68  Pac.  254,  holding  District  Court  cannot  enjoin 
State  board  of  assessors  from  valuing  railway  and  telegraph  property 
for  taxation  according  to  Colo.  Sess.  Laws  1901,  p.  299 ;  Love  v.  Filtsch, 
33  Okl.  132,  124  Pac.  31,  proceeding  in  mandamus  to  require  auditing 
and  allowance  of  claim  for  rent  growing  out  of  contract  between  State 
and  parties  owning  property  occupied  by  State  officials,  is  action  against 
State,  and  cannot  be  maintained  without  its  consent;  Buchanan  v.  State 
Treasurer,  68  S.  C.  419,  47  S.  E.  686,  refusing  mandamus  to  compel 
controller-general  to  draw  warrant  for  circuit  judge's  salary  unprovided 
for  by  law  and  no  appropriation  made;  dissenting  opinion  in  White  v. 
Ayer,  126  N.  C.  605,  36  S.  E.  143,  majority  awarding  mandamus  to  com- 
pel State  auditor  to  issue  warrant  for  salary  of  oyster  inspector;  Brown 
University  v.  Rhode  Island  College,  56  Fed.  56,  57,  suit  to  compel  pay- 
ment of  money  paid  State  treasurer  for  agricultural  college  under  grant 
of  1890 ;  Manchester  etc.  Ins.  Co.  v.  Herriott,  91  Fed.  714,  suit  to  enjoin 
collection  of  license  tax  from  foreign  insurance  company;  Tindal  v. 
Wesley,  167  U.  S.  219,  42  L.  Ed.  142,  17  Sup.  Ct.  776,  arguendo. 

Distinguished  in  Graham  v.  Folsom,  200  U.  S.  255,  50  L.  Ed.  469,  26 
Sup.  Ct.  245,  mandamus  against  county  auditors  and  treasurers  to  com- 
pel tax  levy  to  pay  judgment  on  township  bonds  not  suit  against  State, 
because  officers  forbidden  by  State  to  exercise  such  power;  Western 
Union  Tel.  Co.  v.  Myatt,  98  Fed.  357,  enjoining  enforcement  of  tele- 
graph message  rate  shown  by  company  to  be  below  cost  of  service,  where 
Kansas  court  of  visitation  charged  with  enforcement  was  illegal. 

Liability  of  State  or  its  officers  to  suit  for  specific  performance  of 
contract.    Note,  5  Ann.  Gas.  296. 

Suit  against  one  claiming  to  be  State  officer  acting  under  unconstitu- 
tional statute  is  not  prohibited. 

Approved  in  Chandler  v.  Dix,  194  U.  S.  592,  48  L.  Ed.  1181,  24  Sup. 
Ct.  766,  apart  from  statute,  injunctions  against  officers  proceeding  un- 
constitutionally under  color  of  office  are  well  known ;  Prout  v.  Starr,  188 
U.  S.  543,  47  L.  Ed.  587,  23  Sup.  Ct.  400,  holding  suit  against  Nebraska 
board  of  transportation  to  prevent  enforcement  of  railroad  rates  under 
statute  alleged  invalid  not  suit  against  State;  Farmers'  Nat.  Bank  v. 
Jones,  105  Fed.  464,  refusing  mandamus  to  compel  State  authorities  to 
issue  bonds  to  plaintiffs,  Arkansas  statute  giving  no  power  to  issue  new 
bonds;  Minneapolis  Brewing  Co.  v.  McGillivray,  104  Fed.  270,  holding 
suit  to  enjoin  enforcement  of  unconstitutional  statute  imposing  license 
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tax  on.    nonresident  liquor  manufacturers  not  suit  against  State;  South- 
era  it.     c0.  y.  North  Carolina  Corp.  Commission,  97  Fed.  514,  holding 
-Fedex-aLl   court  has  jurisdiction  of  suit  hy  railroad  to  restrain  State 
anthox-i-fcies  from  collecting  tax,  alleging  assessment  discriminative  and 
withoxx-fc  authority  of  law;  Hickman  v.  Missouri  etc  R.  Co.,  97  Fed.  116, 
holdixx^.   suit  by  Missouri  railroad  commissioners  under  State  statutes  to 
enfosr<2^   order  fixing  rates,  not  suit  by  State  to  prevent  removal;  Burke 
▼•  Snively,  208  I1L  337,  70  N.  E.  329,  entertaining  bill  restraining  canal 
cotumissioners  and  certain  public  officials  from  appropriating  money  for 
ean&\    xnaintenance  under  act  alleged  illegal;  Jaro  v.  Holstein,  73  S.  C. 
4      *    £>2    S.  E.  871,  State  unnecessary  party  to  action  against  constable 
to**     mules  and  wagon  seized  while  hauling  contraband  liquor;  In  re 
Tyleir,    149  u.  S.  190,  37  L.  Ed.  698,  13  Sup.  Ct.  793,  Federal  receiver's 
st£*t    to    enjoin  tax  levy ;  Tindal  v.  Wesley,  167  U.  S.  220,  42  L.  Ed.  142, 
*T    SriX>-  Ct.  776,  and  Saranac  etc.  Timber  Co.  v.  Roberts,  68  Fed.  521, 
ejectment  suits;  Reagan  v.  Farmers'  Loan  &  Trust  Co.,  154  U.  S.  388, 
38  **•  £d.  1020,  14  Sup.  Ct.  1051,  and  Mercantile  Trust  Co.  v.  Texas  etc. 
^T~   ^-*°-»  51  Fed.  537,  suits  to  enjoin  enforcement  of  railroad  rates  under 
alleged,  invalid  law;  Abell  v.  Culberson,  56  Fed.  333,  suit  by  State  is  re- 

***< Va**le  M  others ;  President  etc-  of  Yale  College  v.  Sanger,  62  Fed.  179, 

***">    enjoining  wrongful  diversion  of  money  due  university,  though  re- 

^in&    to  compel  payment  to  it;  Gregg  v.  Sanford,  65  Fed.  155,  12 

~  C-    -A..  525,  Western  Union  Tel.  Co.  v.  Henderson,  68  Fed.  596,  and 

r  \0:r    ▼•  Louisville  etc.  R.  Co.  88  Fed.  356,  31  C.  C.  A.  537,  suits  to 

^joixx  xmlawful  tax;  Cuban  S.  S.  Co.  v.  Fitzpatrick,  66  Fed.  68,  suit  to 

«ajoxn    enforcement  of  law  against  foreign  seamen  loading  ship;  South- 

em  ^S-y.  Co.  v.  North  Carolina  R.  Co.,  81  Fed.  601,  suit  against  State 

omcei^    having  control  of  State's  stock-holdings  in  railroad;  Columbia 

Watexr-power  Co.  v.  Columbia  Electric  Str.  Ry.  etc.  Co.,  43  S.  C.  169, 

20  S.    jg    1008,  upholding  action  of  damages  for  third  party's  use  of 

cana^-    "Where  State  was  not  necessary  party;  Butler  v.  Ellerbe,  44  S.  C. 

263*   S^>   g  j^  430^  taxpayer  may  sue  to  restrain  payments  by  controller- 

gene^a.1  under  void  statute ;  Parsons  v.  Slaughter,  63  Fed.  879,  "and  Rich- 

mot^a  ^tc.  R.  Co.  v.  Trammel,  53  Fed.  199,  arguendo. 

^stiBguished  in  Barney  v.  New  York,  193  U.  S.  439,  48  L.  Ed.  741, 

2&  ^^p.  Ct.  502,  denying  jurisdiction  to  enjoin  board  of  rapid  transit 

^oiMUissioners,  bill  showing  action  unauthorized  and  forbidden  by  State 

leg^ation;   Union  Trust   Co.  v.  Stearns,  119  Fed.  794,   holding  suit 

ag*l**8t  attorney-general  to  enjoin  institution  of  criminal  prosecution  in 

ti**1^  of  State  is  suit  against  State;  Fitts  v.  McGhee,  172  U.  S.  529,  43 

V*  ,***•  541,  19  Sup.  Ct.  274,  suit  to  enjoin  enforcing  of  law  reducing 

faiWd-bridge  fares ;  Ball  v.  Rutland  R.  Co.,  93  Fed.  518,  suit  to  enjoin 

gtatft's  attorney  from  prosecuting  violation  of  mileage-book  law. 
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When  public  officers  are  subject  to  suit  although  they  assume  to  be 
acting  for  a  State  or  the  United  States.  Note,  108  Am.  St.  Rep. 
836,  837,  840. 

Suit  to  enjoin  enforcement  of  statute  by  State  officer  as  suit  against 
State  within  constitutional  prohibition.    Note,  14  Ann.  Gas.  792. 

Right  to  enjoin  acts  under  unconstitutional  statute,  as  affected  by 
other  remedies.    Note,  8  L.  R.  A.  (N.  S.)  127. 

When  action  against  officers  deemed  against  State.  Note,  44 
L.  R.  A.  (N.  S.)  206,  225. 

State  officer  may  be  enjoined  from  executing  State  law  contrary  to 
Federal  Constitution. 

Approved  in  Philadelphia  Co.  v.  Stimson,  223  U.  S.  620,  56  L.  Ed.  577, 
32  Sup.  Ct.  340,  action  may  be  maintained  to  prevent  Secretary  of  War 
from  causing  criminal  proceedings  to  be  instituted  against  riparian 
owner  because  of  reclamation  of  his  land  outside  harbor  limits,  if  his 
property  rights  were  wrongfully  invaded  in  fixing  such  limits;  Ex  parte 
Young,  209  U.  S.  152, 14  Ann.  Cas.  764,  18  L.  R.  A.  (N.  S.)  982,  52  L.  Ed. 
726,  28  Sup.  Ct.  441,  Federal  court  may  enjoin  State  officer  from  en- 
forcing State  statute  establishing  confiscatory  rates  for  railroads; 
Magruder  v.  Belle  Fourche  Valley  Water  Users'  Assn.,  219  Fed.  79,  133 
C.  C.  A.  524,  suit  against  executive  officers  of  Federal  government  to 
enjoin  them  from  committing  acts  unauthorized  by  law  is  not  suit 
against  United  States;  Louisville  etc.  R.  Co.  v.  Bosworth,  209  Fed.  386, 
387,  suit  is  maintainable  against  State  officers,  charged  with  duty  of 
enforcing  payment  of  delinquent  taxes,  to  enjoin  alleged  invalid  assess- 
ment of  complainant's  property  and  taking  of  action  to  enforce  payment 
of  taxes  levied  on  such  assessment ;  Baker  v.  Swigart,  196  Fed.  571,  suit 
against  government  officers  to  restrain  acts  claimed  to  be  without  au- 
thority of  law,  by  which  complainant  will  be  deprived  of  rights  accorded 
to  him  by  law,  is  not  against  United  States;  McCreery  Engineering  Co. 
v.  Massachusetts  Fan  Co.,  195  Fed.  507, 115  C.  C.  A.  408,  suit  by  owner 
of  patent  for  ventilating  apparatus  against  county  commissioners  to  en- 
join use  of  infringing  apparatus  installed  in  county  courthouse  in 
Massachusetts  is  not  suit  against  State;  Western  Union  Tel.  Co.  v. 
Trapp,  186  Fed.  119,  108  C.  C.  A.  226,  where  suit  to  enjoin  collection  of 
taxes  filed  in  Federal  court  of  equity  was  between  citizens  of  different 
States  and  involved  requisite  amount,  and  unlawful  assessments  could 
not  be  collected  except  by  multiplicity  of  suits,  Federal  jurisdiction  in 
equity  was  not  ousted  because  of  alleged  adequate  remedy  at  law  in 
State  courts ;  St.  Louis  &  S.  F.  R.  Co.  v.  Allen,  181  Fed.  718,  suit  against 
railroad  commission  and  prosecuting  attorney  to  enjoin  enforcement  of 
invalid  order  of  commission  is  not  suit  against  State;  St.  Louis  &  S.  F. 
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B.  Co.  v.  Cross,  171  Fed.  486,  Federal  court  has  jurisdiction  to  enjoin 
State  officer  from  proceeding  under  alleged  invalid  statute  to  revoke 
license  of  foreign  railroad  corporation  to  do  business  in  State ;  Western 
R.  of  Alabama  v.  Railroad  Commission,  171  Fed.  701,  Federal  court, 
having  enjoined  enforcement  pendente  lite  of  State  rate  statute,  may 
enjoin  county  solicitors,  sheriffs  and  clerks  of  State  courts  from  institut- 
ing criminal  and  civil  suits  for  violation  of  suspended  statute  against 
complainants  in  Federal  suit ;  Murray  v.  Wilson  Distilling  Co.,  164  Fed. 
18,  92  C.  C.  A.  1,  suit  in  Federal  court,  by  creditors  against  State  dis- 
pensary commission  to  compel  payment  from  fund  held  by  them  as  trus- 
tees, is  not  suit  against  State ;  Fleischman  Co.  v.  Murray,  161  Fed.  160, 
suit  to  compel  State  dispensary  commission  to  wind  up  affairs  of  State 
dispensary  and  to  pay  dispensary  creditor  from  trust  funds  held  by  com- 
mission, was  not  suit  against  State;  Central  of  Georgia  Ry.  Co.  v.  Rail- 
road Com.,  161  Fed.  959,  960,  Federal  court  may  enjoin  State  officers 
from  enforcing  invalid  rate  statute;  Central  of  Georgia  Ry.  Co.  v.  Mc- 
Lendon,  157  Fed.  963,  suit  may  be  maintained  in  Federal  court  against 
members  of  railroad  commission  to  enjoin  enforcement  of  order  estab- 
lishing confiscatory  rates;  Southern  Ry.  Co.  v.  McNeill,  155  Fed.  771, 
774,  suit  against  attorney  general  and  members  of  railroad  commission 
to  restrain  enforcement  of  statute  establishing  confiscatory  rates  is  not 
suit  against  State;  Michigan  R.  R.  Tax  Cases,  138  Fed.  229,  entertain- 
ing jurisdiction  of  suit  to  restrain  collection  of  taxes,  levied  under  State 
Constitution  and  statutes,  alleged  to  be  repugnant  to  Federal  Constitu- 
tion; Southern  R.  Co.  v.  Greensboro  Ice  etc.  Co.,  134  Fed.  93,  enter* 
taining  jurisdiction  of  suit  against  corporation  commission  to  enjoin 
enforcement  of  alleged  void  order  on  ground  of  interference  with  inter- 
state commerce;  Pitcock  v.  State,  91  Ark.  535,  134  Am.  St.  Rep.  88, 
121  S.  W.  745,  suit  to  restrain  State  penitentiary  board  from  violating 
contract  for  convict  labor  is  suit  against  State;  Philadelphia  Co.  v. 
Dickinson,  33  App.  D.  C.  347,  cloud  on  title  to  submerged  land  in  navi- 
gable river,  created  by  act  of  Congress  establishing  harbor  line  across 
land,  cannot  be  removed  in  suit  by  owner  of  land  against  Secretary  of 
War;  Fried.  Krupp  Aktiengesellschaft  v.  Crozier,  32  App.  D.  C.  5,  suit 
will  lie  to  enjoin  Chief  of  Ordnance  of  United  States  Army  from  manu- 
facturing guns  and  carriages  in  infringement  of  patents,  where  it  is  not 
sought  to  disturb  government  possession  of  guns  and  carriages  already 
manufactured;  Seymour  v.  United  States,  2  App.  D.  C.  259,  holding 
South  Carolina  Dispensary  Act  did  not  give  State  authority  to  trade  in 
liquors  outside  State,  and  sale  of  liquor  in  Canada  was  act  of  com- 
missioners, not  of  State,  and  trademark  had  not  been  used  in  foreign 
commerce  as  required  by  Trademark  Act;  Ellingham  v.  Dye,  178  Ind. 
407,  Ann.  Caa.  1915C,  200,  99  N.  E.  26,  act  of  1911  providing  for  sub- 
mission to  electors  of  proposed  new  Constitution,  being  void  for  want 
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of  power  in  legislature  to  adopt  it,  taxpayer  could  sue  to  enjoin  officers 
prescribed  by  act  from  submitting  question  to  vote ;  McDowell  v.  Fuller, 
169  Mich.  336,  135  N.  W.  267,  action  against  warden  of  State  reforma- 
tory for  breach  of  contract  made  and  breached  by  him  in  his  official 
capacity  was  action  against  State;  Bartles  Northern  Oil  Co.  v.  Jackman, 
29  N.  D.  246,  150  N.  W.  579,  injunction  will  lie  to  prevent  State  oil  in- 
spector and  his  deputies  from  holding  up  oil  in  transit  from  other  States 
into  this  State  for  nonpayment  of  inspection  fees,  where  such  fees,  are 
materially  in  excess  of  amount  necessary  to  pay  expense  of  inspection; 
State  v.  Murray,  79  S.  C.  330,  334,  60  S.  E.  933,  935,  suit  in  Federal  court 
against  State  dispensary  commission  to  compel  payment  of  claim  of 
creditors  from  funds  in  its  possession  was  suit  against  State;  Ware 
Shoals  Mfg.  Co.  v.  Jones,  78  S.  C.  217,  58  S.  E.  813,  suit  to  restrain 
Controller-General  from  proceeding  to  collect  license  tax  under  alleged 
illegal  license  tax  act  was  not  suit  against  State;  Wilkinson  v.  State, 
42  Utah,  493,  134  Pac.  630,  action  against  board  of  land  commissioners 
for  damages  resulting  from  break  in  irrigation  canal  is  action  against 
State,  where  judgment  was  directed  to  be  paid  out  of  State  funds ;  Coal 
&  Coke  Ry.  Co.  v.  Conley,  67  W.  Va.  145,  67  S.  E.  620,  railroad  may 
maintain  suit  to  enjoin  State  officers  from  enforcing  invalid  rate  stat- 
ute; Scott  v.  Donald,  165  U.  S.  112,  113,  41  L.  Ed.  653,  17  Sup.  Ct.  263, 
264,  following  rule;  Smyth  v.  Ames,  169  U.  S.  519,  42  L.  Ed,  839,  18 
Sup.  Ct.  423,  suit  to  enjoin  enforcing  of  unconstitutional  law  to  injury 
of  plaintiffs  rights;  Mills  v.  Green,  67  Fed.  824,  suit  to  enjoin  super- 
visor of  registration;  Third  Nat.  Bank  v.  Mylin,  76  Fed.  386,  suit  to 
enjoin  unlawful  tax  on  national  bank  stock;  Central  Trust  Co.  v.  Citi- 
zens' etc.  R.  Co.,  80  Fed.  225,  suit  to  restrain  State's  attorney  from  en- 
forcing unlawful  street  railroad  law;  Scottish  etc.  Ins.  Co.  v.  Her- 
riott,  109  Iowa,  610,  77  Am.  St.  Rep.  548,  80  N.  W.  666,  where  foreign 
insurance  company  sued  State  treasurer  to  recover  amount  paid  for 
license;  dissenting  opinion  in  Lankford  v.  Patte  Iron  Wks.  Co.,  235  U.  S. 
494,  59  L.  Ed.  328,  35  Sup.  Ct.  173,  majority  holding  suit  by  depositor  in 
bank  in  Oklahoma  against  members  of  State  banking  board  and  bank 
commissioners  to  compel  payments  from,  distribution  of,  and  assess- 
ments for,  depositors'  guaranty  fund,  is  suit  against  State,  and  cannot 
be  maintained  in  Federal  court;  dissenting  opinion  in  International 
Postal  Supply  Co.  v.  Bruce,  194  U.  S.  610,  616,  48  L.  Ed.  1139,  1141,  24 
Sup.  Ct.  820,  majority  denying  patentee's  right  to  enjoin  postmaster 
from  using  infringing  machines  held  by  United  States  under  unexpired 
lease;  dissenting  opinion  in  Pitcock  v.  State,  91  Ark.  544,  548,  134 
Am.  St.  Rep.  88,  121  S.  W.  749,  751,  majority  holding  suit  to  restrain 
State  penitentiary  board  from  violating  contract  for  convict  labor  is 
suit  against  State. 
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^atinguished  in  Belknap  v.  Schild,  161  U.  S.  18,  22,  40  L.  Ed.  602, 

~\  •  ~*-6  Sup.  Ct.  446,  447,  United  States  cannot  be  enjoined ;  Rhodes  etc. 

\7^*:  Co.  v.  New  Hampshire,  70  Fed.  725,  denying  Federal  court's  juris- 

1o*x  t©  enjoin  State's  criminal  proceedings;  dissenting  opinion  in  Ex 
tftof*  Yo*n&  209  U.  S.  183, 1&1, 196, 14  Ann.  Oft*.  764, 13  L.  R.  A.  (N.  S.) 
w»  52  Jm  Ed.  739,  742,  744,  28  Sup.  Ct.  441,  majority  holding  Federal 

^^t  may  enjoin  State  officer  from  enforcing  State  statute  establishing 

^u&eatory  railroad  rates. 

^aether  suit  is  within  prohibition  of  eleventh  amendment  is  deter- 
***•*  by  reference  to  real  parties. 

Approved  in  Hopkins  v.  Clemson  Agricultural  College,  221  U.  S.  642> 
W4,  35  L.  R.  A.  (N.  S.)  243,  55  L.  Ed.  894,  895,  31  Sup.  Ct.  654,  agri- 
cultural college  is  not  immune  from  suit  for  damages  caused  by  erection 
of  dyke  and  consequent  overflow  of  plaintiff's  property,  but  court  has 
no  power  to  decree  removal  from  State  property. 

State  cannot  violate  any  rights  acquired  under  its  contracts,  and  law 
Impairing  obligation  is  void. 

Approved  in  Hartigan  v.  Weaver,  126  La.  497,  52  South.  676,  act  of 
1908  relating  to  sale  of  land  by  levee  boards  cannot  affect  contracts 
previously  entered  into  by  these  boards;  Miller  v.  Wattier,  44  Or.  354, 
75  Pae.  211,  holding  State  may  make  time  of  payment  and  reclamation 
essence  of  contract  for  sale  of  swamp-land;  In  re  Mt.  Vernon,  147  111. 
365,  35  N".  E.  534,  State  cannot  be  sued  or  compelled  to  sue  without  its 
consent;  Peck  v.  State,  137  N.  Y.  376,  33  Am.  St.  Rep.  739,  33  N.  E.  318, 
judgment  against  State  asylum  board  is  not  conclusive  on  State. 

Distinguished  in  J.  W.  Frellsen  &  Co.  v.  Crandell,  120  La.  718,  45 
South.  560,  plaintiffs,  by  application  in  1905  for  entry  of  swamp-lands 
and  tender  of  price  to  State  register,  acquired  no  vested  or  contract 

right  impaired  by  legislation  of  1906  validating  entries  made  with  illegal 

scrip. 

Applicant  under  Oregon  swamp-land  statute  1870  acquired  vested  right 
ty  payment. 

Approved  in-  Banning  Co.  v.  People  of  State  of  California,  240  U.  S. 
151,  60  L.  Ed.  574,  36  Sup.  Ct.  340,  abrogation  by  California  statutes 
*nd  Constitution  of  1879  of  right  to  acquire  tide-lands  given  by  statute 
°*  1863  was  not  impairment  of  contract'  as  to  person  not  having  paid 
i  6&y  part  of  purchase  price  of  land ;  People  v.  Banning  Co.,  166  Cal.  638, 

\  **8  Pac.  102,  filing  of  application  for  purchase  of  tide-lands,  approval 

\  of  survey  made,  and  acceptance  of  part  of  purchase  price,  before  incor- 

poration of  city  within  two  miles  of  which  land  was  located,  was  bind- 
"H?  contract  of  sale,  and  title  passed  at  time  of  part  payment  of  price; 
Mesenger  v.  Kingsbury,  158  Cal.  615,  618, 112  Pac.  67,  68,  where  survey 
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of  person  applying  for  purchase  of  swamp-lands  had  not  been  approved, 
and  no  part  of  purchase  price  had  been  paid,  such  person  acquired  no 
vested  rights,  and  legislature  could  withdraw  lands  from  sale;  Salem 
Mills  Co.  v.  Lord,  42  Or.  89,  69  Pac.  1035,  holding  in  suit  to  enjoin 
State  officers  from  using  more  water  than  State  entitled  to  under  con- 
tract, State  not  necessary  party ;  Husbands  v.  Mosier,  26  Or.  61,  37  Pac. 
81,  repeal  of  act  of  1870  does  not  abrogate  contracts  thereunder. 

Distinguished  in  State  v.  Warner  Valley  Stock  Co.,  56  Or.  295,  296, 
106  Pac.  785,  787,  act  of  1878  declaring  applications  for  swamp-land 
void,  where  applicants  have  not  fully  complied  with  act  of  1870,  includ- 
ing part  payment,  is  valid,  and  certificate  of  sale  was  void  where  no 
payment  had  been  made  prior  to  repeal  of  act  of  1870  by  act  of  1878. 

Contemporaneous  construction  by  executive  officers  should  ordinarily 
control. 

Approved  in  State  v.  Comptoir  National  D'Escompte  De  Paris,  51 
La.  Ann.  1280,  26  South.  95,  following  rule;  United  States  v.  National 
Surety  Co.,  122  Fed.  911,  59  C.  C.  A.  130,  holding  sureties  on  distiller's 
bond  liable  thereon  until  liquor  entered  for  deposit  in  warehouse,  and 
not  released  by  execution  of  warehousing  bond  delaying  payment ;  In  re 
J.  D.  Spreckels  &  Bros.  Co.,  104  Fed.  883,  holding  according  to  ruling 
of  Treasury  Department  under  26  Stat.  613,  and  Rev.  Stats.,  §  2513,  ship 
owner  allowed  cancellation  of  duty  for  worn-out  metal  sheathing;  North- 
ern Pac.  R.  Co.  v.  Soderberg,  104  Fed.  427,  43  C.  C.  A.  620,  holding 
land  chiefly  valuable  for  granite  rock  is  mineral  land  within  exception 
of  grant  of  July  2,  1864,  and  did  not  pass  thereunder;  Nunn  v.  William 
Gerst  Brewing  Co.,  99  Fed.  942,  40  C.  C.  A.  190,  holding  under  Rev. 
Stats.,  §  3341,  as  construed  by  Treasury  Department,  purchaser  of  beer 
stamps  "by  him  used  in  business"  entitled  to  discount  at  time  of 
purchase;  United  States  v.  Bliss,  12  App.  D.  C.  499,  construing  statute 
of  1884  and  holding  patent  attorney,  in  disbarment  proceeding,  having 
had  hearing  before  Commissioner  of  Patents,  is  not  entitled  to  present 
arguments,  oral  or  written,  to  Secretary  of  Interior  in  person,  where 
report  of  commissioner  has  been  submitted  to'  Secretary;  dissenting 
opinion  in  Baker  v.  Swigart,  199  Fed.  873,  118  C.  C.  A.  313,  majority 
construing  Reclamation  Act  of  1902,  not  to  authorize  Secretary  of 
Interior  to  make  additional  annual  assessments  for  cost  of  mainte- 
nance of  irrigation  works  prior  to  time  when  management  passes  to 
land  owners. 

Effect  given  by  courts  to  contemporaneous  practical  construction  of 
unambiguous  statute.    Note,  10  Ann.  Caa.  53. 

Application  under  Oregon  act  of  1870  was  not  rendered  void  if  pre* 
limlnary  steps  taken  before  repeal. 
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A 

tfe^^Pi-oved  in  State  v.  Grace,  129  La.  701,  56  South.  643,  act  of  1908, 
zitili  ******£  application  for  entry  of  public  land  on  file  in  State  office 
an^  a**d  void  does  not  apply  to  entry  completed  before  passage  of  act, 
^H^^ister  may  ^  compelled  to  issue  patent  in  such  case;  Miller  v. 
****%!***%  44  Or.  353,  75  Pac.  211,  holding  board  of  land  commissioner's 
S*^^^Ue^^on  P***60*  an  Swamp-land  Act  of  1870  approved  by  United 
7^»  ^  Supreme  Court ;  Mann  v.  County  Court,  58  W.  Va,  660,  52  S.  E. 
3jv  ^lowing  construction  of  statute  acquiesced  in  by  legislature,  per- 
s      %    courts  to  adjourn  from  time  to  time  as  well  as  from  day  to 

\R  ^  ^%on  statute  of  1887,  authorizing  cancellation  of  certain  certUlcates 
^%ta,  is  unconstitutional. 

\  approved  in  President  etc.  of  Yale  College  v.  Sanger,  62  Fed.  181, 

arguendo. 

Remedy  against  government  or  its  agents  for  infringement  of  patent 
rights.    Note,  15  Ann.  Cas.  1110. 

Miscellaneous.  Cited  in  North  British  &  Mercantile  Ins.  Co.  v.  Craig, 
106  Tenn.  640,  62  S.  W.  159,  holding  insurance  commissioner  empow- 
ered by  Tenn.  Act  1895,  c.  160,  to  revoke  insurance  license  when  com- 
pany fails  to  comply  with  law,  cannot  be  enjoined  from  so  doing. 

140  U.  a  25-40,  35  I*.  Ed.  832,  11  Sup.  Ot.  691,  HENDERSON  v.  CAB- 
BONDALE  ETC.  COKE  OO. 

Distinct  interests  in  admiralty  or  equity  cannot  be  aggregated  to  give 
Jurisdiction. 

Approved  in  Wees  v.  Elbon,  61  W.  Va.  389,  56  S.  E.  614,  Supreme 
Court  of  Appeals  has  no  jurisdiction  to  review  decision  of  Circuit  Court, 
in  suit  to  enforce  payment  of  laborers,  mechanics'  or  materialmen's 
liens,  where  liens  are  separate  and  distinct,  except  as  to  liens  exceeding 
one  hundred  dollars ;  Chapman  v.  Handley,  151  U.  S.  446,  38  L.  Ed.  228, 
14  Sup.  Ct.  387,  claims  of  Utah  decedent's  distributees  are  several; 
Davis  v.  Schwartz,  155  U,  S.  647,  39  L.  Ed.  296,  15  Sup.  Ct.  243,  suit 
to  set  aside  several  mortgages  for  separate  interests;  Sioux  etc.  Bank 
v.  S  wen  son,  48  Fed.  625,  where  national  bank  sued  for  itself  and  indi- 
vidual stockholders  to  enjoin  tax  levy. 

Equity  will  decree  forfeiture  of  lease  only  on  clear  proof  of  legal  right. 
Approved  in  In  re  Quaker  Drug  Co.,  204  Fed.  690,  holding  lessee's 
breach  of  lease  only  authorized  forfeiture  of  lease,  and  lessor,  by  taking 
possession  after  lessee  became  bankrupt  waived  forfeiture,  and  could 
not  maintain  claim  for  rent  after  adjudication ;  United  States  v.  Oregon 
&  C.  R.  Co.,  186  Fed.  929,  act  reviving  land  grant  to  railroad  providing 
for  sale  to  actual  settlers'  imposed  condition  subsequent,  for  breach  of 
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which,  by  grantee  company,  lands  were  subject  to  forfeiture;  Brewster 
v.  Lanyon  Zinc  Co.,  140  Fed.  818,  72  C.  C.  A.  213,  awarding  lessor 
decree  giving  effect  to  forfeiture  in  fact,  by  establishing  same  as  matter 
of  record  and  canceling  lease  as  cloud  on  title;  Christensen  Engineering 
Co.  v.  Westinghouse  Air  Brake  Co.,  135  Fed.  777,  68  C.  C.  A.  476, 
holding  copy  of  injunction  served  upon  defendant's  attorneys  and  copy 
mailed  to  defendant  shows  sufficient  service  to  sustain  proceeding  for 
contempt;  Johnson  v.  Lehigh  Valley  Traction  Co.,  130  Fed.  942,  hold- 
ing lease  requirements  must  be  strictly  followed  by  lessor  before  for- 
feiture awarded;  Foley  v.  Grand  Hotel  Co.,  121  Fed.  512,  57  C.  C.  A. 
629,  decreeing  right  of  vendee  to  complete  payment  for  furniture, 
where  vendor  in  concert  with  lessor  instituted  suit  for  one  tying  up  funds 
and  preventing  payment;  Denecke  v.  Henry  F.  Mailer  &  Son,  142  Iowa, 
494,  19  Ann.  Gas.  949, 119  N.  W.  383,  suit  to  recover  premises  on  breach 
of  conditions  of  lease  by  tenant  may  be  brought  on  behalf  of  original 
landlord's  assignee  or  grantee;  Parr  v.  Blue  Ridge  Coal  Co.,  72  W.  Va. 
181,  77  S.  E.  897,  where  court  has  appointed  receiver  of  insolvent  min- 
ing corporation,  it  may  enjoin  lessors  from  forfeiting  lease  and  re-en- 
tering leased  premises  for  breach  of  covenant  to  pay  rent,  and  require 
them  to  accept  payment  of  proceeds  of  sale  of  corporate  property. 

Demand  is  necessary  to  forfeiture  of  lease. 
Approved  in  Lamson  Consol.  Store  Service  Co.  v.  Bowland,  114  Fed. 
643,  52  C.  C.  A.  335,  holding  default  in  rent  installment  did  not  justify 
lessor's  entry,  where  no  formal  demand  made  on  day  rent  due. 

Necessity  of  demand  for  payment  of  rent  in  order  to  enforce  for- 
feiture for  nonpayment.    Note,  8  Ann.  Gas.  581,  582, 

Presumption  that  letter  reaches  destination  does  not  arise  unless  ad- 
dressee resides  there. 

Approved  in  Davidson  S.  S.  Co.  v.  United  States,  142  Fed.  318,  73 
C.  C.  A.  425,  holding  addressee's  denial  of  receipt  of  letter  raised  ques- 
tion for  jury's  determination;  Wilson  v.  Ford,  190  111.  626,  60  N.  B. 
879,  holding  affidavit  that  master  had  sent  notices  of  sale  to  be  posted, 
not  alleging  properly  stamping  and  posting  letters,  insufficient  evidence 
to  support  sale;  Feder  Silberberg  Co.  v.  McNeil,  18  N.  M.  51,  49 
L.  R.  A.  (N.  S.)  458,  133  Pac.  977,  in  action  against  surety  to  recover 
penalty  of  bond,  proof  that  demand  was  made  by  mail  does  not  imply 
that  letter  was  properly  addressed  to  addressee  at  place  where  he  resides 
and  proof  of  that  must  be  made  before  receipt  of  letter  will  be  in- 
ferred; Bacon  v.  Boston  etc.  R.  R.  Co.,  83  Vt.  435,  76  Atl.  134,  that 
certificate  of  completion  and  opening  of  public  highway  was  filed  in 
town  clerk's  office,  as  required  by  statute,  cannot  be  presumed;  Schuts 
v.  Jordan,  141  U.  S.  220,  36  L.  Ed.  710, 11  Sup.  Ct  908,  reaffirming  rule; 
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Pitts  v.  Hartford  Fire  Ins.  Co.,  66  Conn.  384,  50  Am.  St  Rep.  101,  34 
Atl.  97,  where  trial  court  found  that  notice  mailed  would  reach  ad- 
dressee at  certain  time;  Goodwin  v.  Provident  Sav.  Life  Assur.  Assn., 
97  Iowa,  241,  59  Am.  St  Rep.  422,  32  L.  R.  A.  478,  66  N.  W.  161,  where 
addressee  did  not  live  in  city  where  notice  was  directed;  Brown  v. 
Fraternal  Accident  Assn.  of  America,  18  Utah,  278,  55  Pac.  66,  ques- 
tion, of  actual  receipt  of  mailed  letter  is  for  jury  when  denied. 

Rebuttable  presumptions  as  evidence.    Note,  3  Aim.  Caa.  75. 

Rebuttal  of  presumption  of  receipt  of  letter.    Note,  4  Ann,  Oaa. 
956. 

Presumption  as  to  receipt  of  communication  sent  through  mail. 
Note,  49  L.  R.  A*  (N.  S.)  459,  462. 

Equity  may  amend  or  vacate  decrees  at  term  at  which  rendered. 

Approved  in  Morrison  v.  Burnette,  154  Fed.  623,  83  C.  C.  A.  391, 
after  confirmation  of  judicial  sale,  rights  of  purchaser  have  vested  and 
equity  cannot  avoid  sale  or  open  it  for  other  bids,  except  for  fraud 
or  mistake ;  Mahler  v.  Animarium  Co.,  129  Fed.  900,  64  C.  C.  A.  329, 
declaring  decree,  entry  of  which  suspended  by  court  and  filed  by  clerk's 
mistake  invalid,  where  court  had  proceeded  to  reform  decree  and  try 
cause  anew. 

Distinguished  in  Central  Trust  Co.  v.  Marietta  etc.  R.  Co.,  75  Fed. 
206,  21  C.  C.  A.  307,  after  term. 

Appearance  for  purpose  of  contesting  waives  want  of  service. 
Approved  in  Bentley  v.  Reid,  133  Fed.  702,  66  C.  C.  A.  528,  defendant 
appearing  and  pleading  to  merits  without  objection  waived  irregularities 
of  service ;  Johnson  Loan  &  Trust  Co.  v.  Burr,  7  Kan.  App.  707,  51  Pac. 
917,  where,  by  court's  order,  person  is  made  party  to  action,  and  no 
proper  summons  is  served  upon  him,  voluntary  appearance  waives  error 
in  order  making  him  party,  and  all  objection  to  summons ;  Ziska  v.  Avey, 
36  Okl.  416,  122  Pac.  726,  filing  of  motion  to  vacate  judgment  on  non- 
jurisdictional,  as  well  as  jurisdictional,  grounds,  constitutes  general 
appearance. 

U0  XT.  8.  41-47,  35  L.  Ed.  361,  11  Sap.  Ot.  697*  SCOTLAND  COUNT? 
COUBT  ▼.  UNITED  STATES. 

Taxation  is  necessary  incident  to  authority  to  issue  bonds. 

Approved  in  City  Council  etc.  of  Denver  v.  Board  Co.  Commrs.  Adams 
Co.,  33  Colo.  8,  77  Pac.  860,  power  to  impose  obligation  upon  county 
carries  with  it  power  to  pay  same  and  levy  tax  therefor;  Commissioners 
of  Pitt  County  v.  MacDonald,  McKoy  &  Co.,  148  N.  C.  134,  61  S.  E. 
646,  county  commissioners  may  be  compelled  by  mandamus  to  levy  gen- 
oral  tax  up  to  constitutional  limit  to  meet  interest  on  valid  county 
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bonds;  State  v.  Goodwin,  81  S.  C.  423,  62  S.  E.  1102,  mandamus  will 
not  lie  to  compel  county  supervisors  to  levy  tax  not  within  their  official 
duty  or  power;  State  v.  Mayor  etc.  of  Bristol,  109  Ten*.  324,  70  S.  W. 
1033,  holding  Tenn.  Acts  1887,  c.  88,  giving  city  power  to  issue  bonds, 
impliedly  authorized  tax  levy  to  pay  bonds  and  interest;  Gay  v.  New 
Whatcom,  26  Wash.  396,  67  Pac.  90,  holding  under  Wash.  Laws  1889-90, 
p.  521,  authorizing  bond  issue  and  tax  to  pay  same,  city  levying  in- 
sufficient, not  subject  to  mandamus  to  levy  supplemental  tax;  Souther- 
land-lnnes  Co.  v.  Evart,  86  Fed.  602,  municipal  power  to  contract  is 
limited  by  power  to  tax. 

Power  to  tax  existing,  when  bonds  issued,  cannot  be  withdrawn  so  as 
to  Impair  bonds. 

Approved  in  Louisiana  v.  Mayor  etc.  of  New  Orleans,  215  U.  S.  178, 
54  L.  Ed.  148,  30  Sup.  Ct.  40,  act  of  1870  of  Louisiana,  providing  for 
registration  and  collection  of  judgments  against  city  of  New  Orleans, 
so  far  as  it  delays  payment  or  collection  of  taxes  for  payment  of  con- 
tract claims  existing  before  passage  of  act,  is  void;  McKie  v.  Rose, 
140  Ted.  148,  town  cannot  avoid  liability  on  bonds  by  wrongful  ex- 
penditure of  money  levied  to  pay  judgment  thereon;  Welch  Water  etc. 
Co.  v.  Town  of  Welch,  64  W.  Va.  377,  62  S.  E.  498,  statute  limiting 
power  of  town  to  tax  is  void  in  so  far  as  it  affects  contract  of  town 
for  purchase  of  light  and  water  entered' into  before  passage  of  statute; 
dissenting  opinion  in  State  v.  Mayor  etc.  of  City  of  Neosho,  203  Mo. 
97,  101  S.  W.  114,  majority  holding  that  agreement  to  pay  additional 
sum  in  twenty-four  equal  semi-annual  installments,  after  payment  of 
specified  sum  in  cash,  did  not  create  debt  against  city  within  constitu- 
tional provision  limiting  municipal  indebtedness. 

Miscellaneous.  Cited  in  Platte  Valley  Cattle  Co.  v.  Bosserman- 
Gates  Live  Stock  &  Loan  Co.,  202  Fed.  694,  45  L.  R.  A.  (N.  S.)  1137, 
121  C.  C.  A.  102,  in  Federal  court,  assignment  as  error  of  rejection  of 
offer  to  prove  certain  facts  without  propounding  any  questions  to  wit- 
ness raises  issue  of  admissibility  of  competent  proof  of  those  facts 
which  will  be  determined  by  appellate  court  on  merits  and  on  presump- 
tion that  offer  was  made  in  good  faith. 

140  U.  a  47-48,  36  L.  Ed.  338,  11  Sup.  Ct.  690,  BOEAH  V.  WILSON. 

Municipal  bonds  in  the  hands  of  bona  fide  holders.    Note,  51  Am. 
St.  Rep.  857. 

140  XJ.  8.  48,  35  L.  Ed.  338,  11  Sup.  Ot.  690,  STEVENSON  v.  BAB$0UB. 

Mental  anguish  as  element  of  damages  for  trespass   on  woman's 
person.    Note,  S3  L.  R.  A.  (N.  8.)  99. 
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140  **.  &  49,  86  L.  Ed.  339,  11  Sup.  Ot  690,  UNITED  STATB8  T.  0HH>B8- 

K°t  cited. 

;*•  8.  49-61,  35  L.  Ed.  339,  11  Sap.  OL  660,  PENNSYLVANIA  B.  B.  T. 
***fcEN. 

°*  cited. 

V %    «.  52-65,  35  K  Ed.  331,  11  Bap.  Ot.  600,  HILL  T.  OHIOAOO  ETC. 
**   *.  CO. 

TMsmissal  of  bill  as  against  some  defendants  Is  final,  although  severable 
matter  referred  to  master. 

Approved  in  Baxter  v.  Bevil,  Phillips  &  Co.,  219  Fed.  310,  where 
court  determines  ownership  of  fire  policy  in  hands  of  stakeholder,  and 
directs  him  to  pay  costs  out  of  fund  and  balance  to  successful  claimant, 
decree  was  final,  but  not  so  as  to  subsequent  decree  against  stakeholder, 
intended  to  carry  former  decree  into  execution;  Odbert  v.  Marquet,  175. 
Fed.  51,  99  C.  C.  A.  60,  dismissing  cross-appeal  of  Marquet  as  from  in- 
terlocutory decree,  and  affirming  decree  in  favor  of  other  defendants; 
Jackson  v.  Jackson,  175  Fed.  715,  99  C.  C.  A.  286,  in  suit  for  cancella- 
tion of  conveyances  and  for  partition  of  property,  decree  that  com- 
plainant was  not  owner  and  dismissing  bill  as  against  defendants  hold- 
ing legal  title,  was  final  as  to  title  to  lands,  and  is  appealable;  Crowe 
v.  Kennedy,  224  111.  531,  79  N.  E.  628,  decree  in  partition  settling  rights 
of  all  parties,  except  question  of  susceptibility  of  partition,  is  final; 
Denison  etc.  Ry.  Co.  v.  Ranney-Alton  Mercantile  Co.,  3  Ind.  Ter.  129, 
53  S.  W.  504,  judgment  in  action  to  establish  and  enforce  lien  for  sup- 
plies furnished  construction  company  in  building  railroad,  determining 
amount  of  liability  of  railroad  was  interlocutory  and  not  final,  since 
further  finding  of  appraisers  was  necessary. 

Approved  in  following  cases,  holding  decrees  in  question  final:  Lew- 
isburg  Bank  v.  Sheffey,  140  U.  S.  452,  35  L.  Ed.  496,  11  Sup.  Ct.  758, 
decree  determining  whole  controversy,  though  court  hold  fund  for  dis- 
tribution; Hoffman  v.  Knox,  50  Fed.  489,  1  C.  C.  A.  535,  and  Andrews 
v.  National  etc.  Pipe  Works,  73  Fed.  517,  518,  19  C.  C.  A.  548,  decrees 
fixing  amount  and  priority  of  •creditors'  liens  and  directing  sale  of  cor- 
porate assets;  Standley  v.  Roberts,  59  Fed.  839,  8  C.  C.  A.  305,  order 
dismissing  interpleader  and  petition  to  enjoin  them;  Salmon  v.  Mills, 
66  Fed.  33,  13  C.  C.  A.  372,  judgment  dissolving  attachment;  Rust  v. 
United  Water-Works  Co.,  70  Fed.  132,  17  C.  C.  A.  16,  judgment  deny- 
ing petition  to  open  judgment;  The  Eugene,  87  Fed.  1003,  31  C.  C.  A. 
345,  decree  awarding  lien  for  definite  sum  and  directing  sale  of  ship; 
Chase  v.  Driver,  92  Fed.  785,  34  C.  C.  A.  668,  decree  ordering  judicial 


i40 U  B.  52-66  NOTES  ON  U.  S.  REPORTS.  622 

sale  of  specific  property;  Grant  v.  East  &  West  R.  Co.,  50  Fed.  797, 
1  C.  C.  A.  681,  dismissal  of  bill  auxiliary  to  foreclosure,  attacking  bonds 
as  to  auxiliary  complainants.  Approved,  also,  in  Potter  v.  Beal,  50  Fed. 
863,  2  C.  C.  A.  60,  finality  depends  upon  nature  of  decree,  not  name  given 
it  By  court  below;  dissenting  opinion  in  St.  Louis  etc.  Ry.  Co.  v.  Jack- 
son, 95  Fed.  571,  37  C.  C.  A.- 165,  majority  denying  conclusiveness  of 
decree  declaring  intervener's  judgment  a  lien;  dissenting  opinion  in 
Bray  v.  Staples,  180  Fed.  330,  103  C.  C.  A.  451,  majority  holding  decree 
providing  that  in  event  receiver  made  report,  and  no  exceptions  were 
filed  thereto,  receiver  should  be  discharged,  did  not  oust  court  of  juris- 
diction where  no  report  filed. 

Distinguished  in  Ex  parte  National  Enameling  etc.  Co.,  201  U.  S. 
163,  165,  50  L.  Ed.  709,  710,  26  Sup.  Ct.  404,  denying  decree  against 
single  defendant  final  from  which  complainants  can  appeal  where  cause 
referred  to  master  and  bill  dismissed  as  to  invalid  claims  and  those  not 
infringed;  Sheppy  v.  Stevens,  200  Fed.  948,  119  C.  C.  A.  330,  where 
defendant  demurred  to  two  separate  causes  of  action  and  demurrer  was 
sustained  as  to  first  cause  and  overruled  as  to  second,  judgment  sus- 
taining demurrer  was  not  final  until  determination  of  issues  on  second 
cause  of  action ;  Menge  v.  Warriner,  120  Fed.  818,  57  C.  G.  A.  432,  hold- 
ing judgment  of  dismissal  as  to  one  of  several  defendants  jointly 
charged  does  not  permit  writ  of  error  while  action  pending  as  to  others ; 
Hohorst  v.  Hamburgh  etc.  Packet  Co.,  148  U.  S.  266,  37  L.  Ed.  445,  13 
Sup.  Ct.  591,  decree  dismissing  infringement  suit  as  to  foreign  corpora- 
tion alone  is  not  final ;  Bank  of  Dondout  v.  Smith,  156  U.  S.  335, 39  L.  Ed. 
443,  15  Sup.  Ct.  360,  decree  dismissing  bill  as  to  one  defendant  on 
demurrer  is  not  final  as  to  all ;  Long  v.  Maxwell,  59  Fed.  951,  8  C.  C.  A. 
410,  appeal  from  order  directing  execution  of  prior  decree  does  not 
render  latter  reviewable;  Gunn  v.  Black,  60  Fed.  160,  8  C.  C.  A.  542, 
order,  under  decree,  directing  selection  of  lands  by  commissioner  and 
report  thereon,  is  not  final;  Denison  etc.  R.  Co.  v.  Raney- Alton  Mer- 
cantile Co.,  3  Ind.  Ter.  104,  53  S.  W.  504,  judgment  declaring  lien  for 
amount  to  be  ascertained  is  not  final;  Hunt  v.  Hunt,  109  Mich.  401, 
67  N.  W.  510,  unappealed  decree  in  partition  declaring  nature  of  title 
is  not  reviewable  on  appeal  from  decree  apportioning  rents;  North 
Point  etc.  Irr.  Co.  v.  Utah  &  St.  Lake  Canal  Co.,  14  Utah,  168,  46  Pac. 
827,  temporary  injunction  pendente  lite  is  not  appealable;  Eastman  v. 
Gurrey,  14  Utah,  171,  46  Pac.  828,  order  setting  aside  judgment  is  not 
appealable. 

Conclusiveness  of  prior  decisions  on  subsequent  appeals.    Note, 
34  L.  R.  A.  331. 
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-    ML  66-64,  35  L.  Ed.  347,  11  Sup.  Ot.  716,  INTERNATIONAL  TOOTH 
°^)WN  CO.  ▼.  GAYLORD. 


6^3 


tw^  "^^^^Bonal  use  and  demonstration  of  operation  to  others  for  profit  for 
^"^wb  Is  abandonment. 

c^^^pfrx-oved  in  Jenner  v.  Bowen,  139  Fed.  561,  71  C.  C.  A.  540,  holding 

th^^*"****^  publicly  using  machine  and  selling  product  thereof  for  more 

"t  ^o  years  prior  to  application  deprived  inventor  of  right  to  patent. 


i*  ^  "^^^are  Improvement  In  old  Idea,  Involving  mainly  superior  workmanship 
a^^^    invention. 

pMi^^^oved  in  Knight  v.  Rieger,  212  Fed.  940, 129  C.  C.  A.  455,  Knight 

0^     -fcT*^*     ^or  mausoleum,  combining  features  old  in  art,  is  void  for  lack 

^^^j    ^t^ntable  novelty;  National  Tooth  Crown  Co.  v.  Macdonald,  117 

«J^*^  ^10f  holding  White  patent  No.  571,102,  for  mold  for  metallic  tooth 

i^Vt^**^*  using  different  material  for  swaging  purposes,  anticipated  by 

v\  r^**-  patent  No.  537,481;  Hickory  Wheel  Co.  v.  Frazier,  100  Fed.  102, 

\*    C.  A.  296,  holding  Elliott  patent  No.  494,113,  substituting  pneu- 

«BWus  tired  wheels  for  higher  wheels  formerly  used  on  sulkies,  void  for 

\acfc  of  invention. 

140  17.  S.  65-70,  36  L.  Ed.  342,  11  Sop.  Ot.  709,  ILLINOIS  ETC.  BY.  OO. 
▼.  WADE. 

i  Transferring  to  plaintiff  all  rights  of  defendant  town  in  oodef  endant 

J  corporation  Is  final,  unless  town  appeals. 

/  Approved  in  Toch  v.  Zibell  Damp.  Resisting  Paint  Co.,  233  Fed.  998, 

Toch  patent  for  method  of  treating  cement  and  cement  construction  is 
void  for  anticipation  on  evidence  establishing  that  article  made  by  de- 
fendant was  publicly  known  and  used  for  more  than  two  years  before 
application  for  patent. 

Miscellaneous.  Cited  in  Citizens'  Sav.  etc.  Assn.  v.  Belleville  etc. 
R.  Co.,  117  Fed.  112,  54  C.  C.  A.  495,  holding  county  issuing  void 
bonds  for  railway  stock  liable  to  holder  of  bonds  for  stock  when  former 
adjudged  void. 

140  17.  8.  70,  35  X*  Ed.  344,  11  Sup.  Ot.  709,  ILLINOIS  BTO.  BY.  OO.  V. 
WADE. 

Not  cited. 

140  17.  8.  71-76,  36  L.  Ed.  344,  11  Sup.  Ot  710,  HABPEB  COUNTY  COM- 
MISSIONERS v.  BOSS. 

Bonds  Issued  by  de  facto  county,  recognised  by  State,  are  valid  in 
hands  of  bona  fide  purchasers. 

Approved  in  Muse  v.  Lexington,  110  Tenn.  666,  76  S.  W.  484,  legis- 
lature's recognition  of  town  as  corporation  validated  acts  and  made 
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bonds  valid  claims  although  charter  invalid;  Jeff  Davis  Co.  v.  Na- 
tional Bank,  22  Tex.  Civ.  160,  54  S.  W.  40,  holding  county  liable  to 
bona  fide  holder  of  bonds  issued  to  build  courthouse  and  jail,  erected 
on  change  of  county  seat,  though  change  illegal;  Cornell  University  v. 
Maumee,  68  Fed.  421,  village  bonds  issued  by  city  are  valid  where 
legislature  recognized  it  as  village;  D'Esterre  v.  Brooklyn,  90  Fed.  591, 
unsigned  indorsement  on  bond  reciting  registration  thereof  estops  city. 

Municipal  bonds  in  the  hands  of  bona  fide  holders.    Note,  51  Axil 
St.  Rep.  824. 

Estoppel  of  public  corporation  to  deny  validity  of  bonds.    Note, 
L.  R.  A.  1915A,  963. 

140  U.  8.  76-91,  35  T*  Ed.  871,  11  Sup.  Ot.  720,  AETNA  LIFE  INS.  OO.  V. 
WARD. 

Party  cannot  object  to  charge  given  auogtanttally  as  requested. 
Approved  in  New  York  etc.  R.  R.  Co.  v.  Winter,  143  U.  S.  75,  86 
L.  Ed.  80,  12  Sup.  Ct.  361,  following  rule;  Salem  Iron  Co.  v.  Common- 
wealth Iron  Co.,  119  Fed.  593,  55  C.  C.  A.  43,  holding  where  correct 
statement  of  law  in  charge  as  whole  is  sufficient  points  of  counsel  need 
not  be  followed ;  St.  Louis  etc.  Ry.  Co.  v.  Sparks,  81  Ark.  191,  99  S.  W. 
75,  in  action  for  personal  injuries,  where  no  special  objection  was  made 
in  trial  court  to  instruction,  such  objection  cannot  be  made  on  appeal; 
Eddy  v.  Evans,  58  Fed.  151,  7  C.  C.  A.  129,  question  of  negligence  is 
for  jury  where  any  evidence  thereof  exists;  Phoenix  Assur.  Co.  v. 
Lucker,  77  Fed.  247,  23  C.  C.  A.  139,  verdict  should  not  be  directed 
unless  conclusion  follows  facts  as  matter  of  law;  Chicago  etc.  Ry.  Co. 
v.  Healy,  86  Fed.  249,  30  C.  C.  A.  11,  where  facts  are  controverted, 
deductions  to  be  drawn  therefrom  are  for  jury. 

It  is  for  jury  to  weigh   conflicting  evidence  under  Instructions  from 
court. 

Approved  in  Osborn  v.  Carey,  24  Idaho,  166,  132  Pac.  970,  where 
witness  states  that  history  of  case  was  given  him  by  othei  persons  and 
does  not  state  what  that  history  was,  such  expert  opinion  is  not  entitled 
to  weight  as  evidence;  Moore  v.  Chicago  etc.  Ry.  Co.,  151  Iowa,  360, 
131  N.  W.  32,  in  action  against  carrier  for  negligently  transporting 
sheep,  where  veterinary  surgeons,  testifying  as  experts,  gave  opinion  as 
to  cause  of  diseased  condition  of  sheep,  charge  that  jury  should  con- 
sider testimony  of  expert  like  that  of  any  other  witness  was  not  errone- 
ous, as  belittling  expert  evidence;  Ward  v.  Brown,  53  W.  Va.  257,  44 
S.  E.  500,  holding  erroneous  instruction  that  testimony  of  physicians  not 
testifying  as  experts  was  more  weighty  than  that  of  other  witnesses. 
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Jury  are  exclusive  judges  of  credibility  of  witnesses  and  weight  of 
testimony. 

Approved  in  Coulter  v.  B.  F.  Thompson  etc.  Co.,  142  Fed.  708,  74 
C.  C.  A.  38,  without  court's  province  to  instruct  which  class  of  testimony 
on  issue  of  fact  entitled  to  greater  weight;  Morgan  v.  Adams,  29 
App.  D.  C.  207,  in  proceedings  to  set  aside  will,  where  judgment  has 
been  entered  on  verdict  of  jury  on  issue  as  to  testamentary  capacity, 
appellate  court  cannot  pass  upon  weight  of  evidence  or  upon  credibility 
of  witnesses;  Barbour  v.  Moore,  10  App.  D.  C.  50,  51,  in  action  of 
ejectment  depending  on  validity  of  will,  Federal  court,  under  seventh 
amendment,  has  no  power  on  appeal  to  review  questions  of  fact. 

Conclusiveness  of  proof  of  loss  as  against  insured  or  beneficiaries. 
Note,  44  L.  R.  A.  865. 

Court  may  charge  jury  that  they  may  reject  physician's  diagnosis  as 
to  cause  of  death. 

Approved  in  Morrow  v.  National  Masonic  etc.  Assn.,  125  Iowa,  640, 
101  N.  W.  470,  sustaining  court's  instruction  as  to  weight  to  be  given 
to  testimony  of  experts. 

Conclusiveness  of  expert's  testimony.    Note,  42  L.  R.  A.  767. 

Each  instruction  must  be  considered  in  light  of  whole  charge. 

Approved  in  Lehman  v.  District  of  Columbia,  19  App.  D.  C.  232, 

applying  rule  in  trial  of  keeper  of  hotel  barroom  in  police  court  for 

selling  intoxicating  liquor  on  Sunday;  Treusch  v.  Ottenburg,  54    Fed. 

879,  4  C.  C.  A.  629,  court's  instructions  must  be  considered  together. 

Appellate  court  can  consider  only  exceptions  to  admission  of  evidence 
and  to  charge,  not  findings. 

Approved  in  Phoenix  Ry.  Co.  v.  Landis,  231  U.  S.  581,  58  L.  Ed.  381, 
34  Sup.  Ct.  179,  court  in  reviewing  on  error  judgment  of  territorial 
court  will  not  consider  objection  that  verdict  is  against  weight  of  evi- 
dence or  that  damages  allowed  are  excessive;  Copper  River  &  N.  W. 
Ry.  Co.  v.  Phillips,  196  Fed.  332,  116  C.  C.  A.  148,  in  action  for  per- 
sonal injuries  received  in  constructing  railroad  through  canyon  in 
Alaska,  question  whether  plaintiff  and  his  fellow-employees  entered 
canyon  peacefully  and  lawfully  as  authorized  by  statute,  was  question 
for  jury,  and  verdict  could  not  be  reviewed  in  appellate  court;  Hed- 
derly  v.  United  States,  193  Fed.  571,  114  C.  C.  A.  227,  weight  of  evi- 
dence and  extent  to  which  it  is  contradicted  or  explained  by  witnesses 
are  questions  exclusively  for  jury,  and  not  reviewable  on  writ  of 
error;  Chicago  &  E.  R.  Co.  v.  Ponn,  191  Fed.  691,  112  C.  C.  A.  228, 
question  of  amount  of  damages  recoverable  for  death  of  plaintiff's 
intestate,  having  been  determined  by  jury  in  Federal  court,  is  not 
XV— iO 
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reviewable  by  appellate  court;  Toledo,  St.  L.  &  W.  R.  Co.  v.  Howe,  191 
Fed.  780,  112  C.  C.  A.  262,  Federal  appellate  court  cannot  weigh  evi- 
dence to  determine  whether  it  is  sufficient  to  sustain  verdict;  Duke  v. 
St.  Louis  &  S.  F.  R.  Co.,  172  Fed.  686,  objection  that  verdict  is  exces- 
sive is  available  only  on  motion  for  new  trial  in  trial  court,  and  cannot 
be  considered  on  writ  of  error;  Southern  Pao.  Co.  v.  Cavin,  144  Fed. 
352,  75  C.  C.  A.  350,  refusing  to  review  excessiveness  of  damages 
awarded  for  personal  injuries;  Hanaway  v.  Guarantee  etc.  Invest.  Co., 
143  Fed.  962,  75  C.  C.  A.  148,  refusing  to  review  plaintiff's  right  to  new 
trial  where  application  based  on  matters  aliunde  the  record  and  on 
errors  not  incorporated  therein  by  proper  bill  of  exceptions ;  Sprinkle  v. 
United  States,  141  Fed.  820,  73  C.  C.  A.  285,  refusing  to  review  lower 
court's  action  entering  judgment  upon  verdict  where  no  motion  made 
that  jury  be  instructed  otherwise ;  J.  W.  Bishop  Co.  v.  Shelhorse,  141  Fed. 
648,  72  C.  C.  A.  337,  holding  trial  court's  ruling  on  motion  to  set  aside 
verdict  and  grant  new  trial  not  subject  to  review;  Walker  Mfg.  Co.  v. 
Knox,  136  Fed.  339,  69  C.  C.  A.  160,  excessiveness  of  verdict  not  review- 
able on  appeal;  Southern  Pac.  Co.  v.  Covey,  109  Fed.  421,  48  C.  C.  A. 
460,  refusing  to  review  verdict  of  jury  in  railway  injury  case,  based 
upon  conflicting  evidence;  Myers  v.  Brown,  102  Fed.  250,  42  C.  C.  A. 
320,  holding  whether  verdict  against  evidence  not  considered  on  writ  of 
error  to  Circuit  Court  of  Appeals;  Northern  etc.  R.  Co.  v.  Charless, 
51  Fed.  579,  580,  2  C.  C.  A.  380,  overruling  of  motion  for  new  trial 
is  not  subject  to  exception;  Singer  Mfg.  Co.  v.  Brill,  54  Fed.  382,  4 
C.  C.  A.  374,  newness  and  usefulness  of  patent,  not  void  oh  face,  is  for 
jury  and  not  reviewable;  Great  Northern  Ry.  Co.  v.  McLaughlin,  70 
Fed.  677,  17  C.  C.  A.  330,  Circuit  Court  of  Appeals  cannot  review  ver- 
dict on  weight  of  evidence. 

Distinguished  in  Southern  Pac.  Co.  v.  Hamilton,  54  Fed.  471,  4  C.  C.  A. 
441,  setting  aside  verdict  clearly  unjustified  by  evidence. 

Provisions  in  policies  against  use  of    liquor.    Note,  15  L.  &.  A. 
(N.  S.)  208. 

Miscellaneous.  Cited  in  United  States  v.  Lee  Huen,  118  Fed.  457, 
holding  under  section  3  of  Chinese  Exclusion  Act  of  May  5, 1892,  Chinese 
arrested  thereunder  must  establish  right  to  remain,  by  evidence  to  satisfy 
reasonable  man. 

140  U.  S.  91-97,  35  li.  fid.  339,  11  Sup.  Ot  673,  IN  BE  WASHINGTON  ETO. 
R.  B.  OO. 

Interest  cannot  be  allowed  on  remand  If  question  not  raised  in  first 
Instance  or  on  appeal. 

Approved  in  Consolidated  Rubber  Tire  Co.  v.  Diamond  Rubber  Co., 
232  Fed.  509,  under  Rule  30  of  Circuit  Court  of  Appeals,  judgments  and 
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^ecrees  entered  upon  mandates  from  that  court  do  not  bear  interest, 
^r*8*   so  directed  in  mandate;  The  Glenochil,  128  Fed.  969,  holding 
w./^t  Court  without  power  in  following  mandate  awarding  judgment 
£      eosts  to  allow  interest  also;  Louisville  etc.  R.  Co.  v.  Melton,  146 
n^'  ^6,  142  S.  W.  384,  under  Kentucky  statute  providing  that  judg- 
pej,      sfcall  bear  legal  interest  from  its  date,  money  judgment  with  ten 
Cbu^T^^t  damages  affirmed  by  Court  of  Appeals  and  Federal  Supreme 
not  *     fc*cars  interest  at  legal  rate  from  date  until  paid,  but  damages  do 
trki      *****  interest;  State  v.  District  Court,  32  Mont.  24,  79  Pac.  411, 
jtem*^  ^**xirt  without  authority  after  affirmance  to  tax  as  costs  certain 
1^fv    5**nitted  through  oversight  from  costs  as  originally  taxed;  State 
v^V^nson,  63  Neb.  872,  89  N.  W.  432,  vacating  District  Court  order 
^**£K\ning  proceeding  of  successful  party  under  mandate  from  appel- 
ate court,  directing  District  Court  to  proceed  in  certain  manner;  Green 
v.  Chicago  etc.  R.  Co.,  49  Fed.  908, 1  C.  C.  A.  478,  following  rule;  Wash- 
ington etc.  R.  R.  Co.  v.  Harmon,  147  U.  S.  589,  37  L.  Ed.  291, 13  Sup.  Ct. 
563,  judgment  for  tort  in  District  of  Columbia  does  not  bear  interest; 
Rosenstein  v.  Tarr,  51  Fed.  370,  interest  not  expressly  allowed  on  ap- 
peal cannot  be  recovered  in  suit  on  supersedeas  bond. 

Distinguished  in  Metcalf  v.  Watertown,  68  Fed.  863,  16  C.  C.  A.  37, 
where  erroneous  judgment  was  reversed  with  directions  to  enter  con- 
trary judgment. 

"Where  amount  involved  Is  Insufficient  for  appeal,  mandamus,  will  lie 
if  there  Is  no  other  remedy. 

Approved  in  United  States  v.  Terminal  Assn.  of  St.  Louis,  197  Fed. 
449,  decree  entered  by  single  judge  in  conformity  to  mandate  of  Su- 
preme Court  reversing  decree  dismissing  suit  to  enforce  Anti-Trust  Act 
of  1890,  and  remanding  case  with  specific  directions,  is  not  void  nor 
subject  to  collateral  attack ;  Southern  Building  etc.  Assn.  v.  Carey,  117 
Fed.  328,  holding  mandamus  proper  to  correct  errors  where  second  ap- 
peal refused;  Ex  parte  Mansfield,  11  App.  D.  C.  561,  563,  where  trial 
court  mistakes  or  misconstrues  decree  of  this  court  and  does  not  give 
foil  effect  to  mandate,  its  action  may  be  controlled  upon  new  appeal 
or  by  mandamus  to  execute  mandate  of  this  court ;  Gaines  v.  Rugg,  148 
U.  S.  243,  87  L.  Ed.  437,  13  Sup.  Ct.  617,  enforcing  mandate  by  man- 
damus where  Circuit  Court  opened  part  of  judgment  affirmed ;  City  Nat. 
Bank  of  Ft.  Worth  v.  Hunter,  152  U.  S.  515,  38  L.  Ed.  536,  14  Sup.  Ct.' 
675,  compliance  with  mandate  may  be  enforced  by  mandamus;  Bissell 
etc.  Sweeper  Co.  v.  Goshen  Sweeper  Co.,  72  Fed.  549,  19  C.  C.  A.  25, 
arguendo. 

Distinguished  in  The  Union  Steamboat  Co.,  178  U.  S.  319,  44  L.  Ed. 
1085,  20  Sup.  Ct.  905,  holding  mandamus  will  not  lie  to  enforce  de- 
cree of  division  of  damages,  where  question  is  left  open  by  mandate 
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of  appellate  court ;  In  re  Humes,  149  U.  S.  194,  37  L.  Ed.  699,  13 
Sup.  Ct.  837,  where  applicants  for  mandamus  were  not  parties  to  origi- 
nal suit;  In  re  Sanford  etc.  Tool  Co.,  160  U.  S.  256,  269,  40  L.  Ed.  416, 
417,  16  Sup.  Ct.  293,  294,  where  mandate  leaves  certain  questions  open; 
State  v.  Norris,  61  Neb.  463,  85  N.  W.  436,  refusing  mandamus  to  com- 
pel trial  court  to  render  judgment  for  interest,  where  finding  for  liti- 
gant did  not  include  interest. 

When  mandamus  is  the  proper  remedy  against  public  officers.    Note, 
98  Am.  St  Rep.  904,  906. 

Where  mandate  directs  entry  of  specific  Judgment  lower  court  has  no 
discretion, 

Approved  in  Harrison  v.  Clarke,  182  Fed.  768,  105  C.  C.  A.  197,  de- 
cision of  Circuit  Court  of  Appeals  directing  modification  of  decree  below 
by  increasing  amount  awarded  complainant  and  adjudging  costs  against 
defendant  was  final,  leaving  to  Circuit  Court  only  duty  of  obeying 
mandate  without  enlargement  or  change;  White  v.  Bruce,  109  Fed. 
364,  48  CL  C.  A.  400,  holding  sureties  in  writ  of  error  bound  where 
Circuit  Court  found  against  appellant  and  appellate  court  affirmed  can- 
not defend  against  enforcement  of  mandate;  Baltimore  Bldg.  etc.  Assn. 
v.  Alderson,  99  Fed.  491,  39  C.  C.  A.  609,  holding,  on  mandate  from 
appellate  court  to  vacate  order  ratifying  receiver's  sale,  Circuit  Court  may 
order  money  repaid  to  intervening  sureties;  Farrow  v.  Eclipse  Bicycle 
Co.,  18  'App.  D.  C.  112,  adjudication  of  this  court  upon  interlocutory 
appeal  from  decree  for  accounting  in  favor  of  complainant  is  conclusive 
and  binding  upon  lower  court  and  precludes  that  court  from  granting 
leave  to  amend  answer  and  reopen  cause  by  taking  additional  testimony; 
State  v.  Omaha  Nat.  Bank,  60  Neb.  235,  82  N.  W.  850,  holding  District 
Court,  mistaking  or  misconstruing  mandate,  may  be  forced  to  obey  same 
by  mandamus;  Green  v.  Chicago  etc.  R.  Co.,  49  Fed.  909, 1  C.  C.  A.  478, 
reaffirming  rule;  Aspen  etc.  Smelting  Co.  v.  Billings,  150  U.  S.  37,  37 
L.  Ed.  988,  14  Sup.  Ct.  6,  Circuit  Court's  judgment  enforcing  mandate 
is  not  appealable;  North  Alabama  Develop.  Co.  v.  Orman,  71  Fed.  768, 
where  Circuit  Court  amended  order  for  sale  of  property  after  its 
affirmance;  Chapman  v.  Yellow  Pine  Lumber  Co.,  89  Fed.  904,  32  C.  C.  A. 
402,  trial  court  cannot  require  payment  of  costs  as  condition  of  new 
trial  ordered  by  Circuit  Court  of  Appeals. 

Distinguished  in  dissenting  opinion  in  State  v.  Omaha  Nat.  Bank, 
60  Neb.  243,  82  Neb.  853,  majority  holding  District  Court,  mistaking 
mandate,  may  be  forced  to  obey  same  by  mandamus. 

Miscellaneous.  Cited  in  dissenting  opinion  in  Virginia  etc.  Steel  &  Iron 
Co.  v.  Harris,  151  Fed.  435,  80  C.  C.  A.  658,  majority  holding  that  power 
conferred  on  judges'  by  North  Carolina  code  to  set  aside  judgment  after 
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term,  and  within  one  year,  when  rendered  against  party  by  mistake,  may 
be  exercised  by  Federal  court  sitting  in  that  State  in  action  of  ejectment. 

140  U.  8.  96-106,  36  L.  Ed.  354,  11  Sap.  Ct.  727,  HUGHES  V.  DUNDEE 
MORTGAGE  GO. 

Court  determines  scope  of  written  contract. 

Approved  in  Atchison  etc.  Ry.  Co.  v.  Dickens,  7  Ind.  Ter.  27,  103 
S.  W.  753,  in  action  for  wrongful  death  of  servant,  where  contract  for 
work  is  in  writing,  question  whether  person  contracting  to  do  work  is 
independent  contractor  is  for  court. 

Distinguished  in  McNamee  v.  Hunt,  87  Fed.  301,  30  C.  C.  A.  663, 
where  effect  of  collateral  papers  depends  partly  on  external  circum- 
stances. 

140  U.  S.  106-117,  35  L.  Ed.  368,  11  Sup.  Ot.  712,  BOOTT  v.  NEELY. 

Federal  courts  will  enforce  State  laws  creating  new  equitable  rights 
consistent  with  Constitution. 

Approved  in  United  States  Shipbuilding  Co.  v.  Conklin,  126  Fed. 
135,  60  C.  C.  A.  680,  enforcing  remedy  of  New  Jersey  statute  for  ap- 
pointment of  receiver  of  insolvent  corporation  at  suit  of  mortgage  bond- 
holders having  liens  on  property;  Jones  v.  Mutual  Fidelity  Co.,  123 
Fed.  506,  holding  Federal  court  will  enforce  equitable  remedy  of  19 
Del.  Laws,  c.  181,  for  receivership  collecting  debts  and  administering 
affairs  of  insolvent  corporation;  Indianapolis  Water  Co.  v.  American 
Strawboard  Co.,  53  Fed.  976,  Federal  courts  enforce  new  State  rights, 
bat  according  to  real  nature  under  Federal  practice;  Sanford  v.  Saving 
A  Loan  Soc,  80  Fed.  65,  administering  State  statute  allowing  suit  by 
one  out  of  possession,  based  on  legal  title  to  cancel  void  tax  deed. 

Eight  to  jury  in  Federal  court  cannot  be  defeated  by  blending  legal 
and  equitable  claims. 

Approved  in  Closser  v.  Strawn,  227  Fed.  148,  rule  of  Federal  courts 
that  bill  in  equity  to  set  aside  fraudulent  conveyance  can  only  be  main- 
tained by  judgment  creditors  may  be  waived  by  defendant,  and  when 
waived  cannot  be  invoked  by  plaintiff  to  defeat  jurisdiction  on  re- 
moval; Baum  v.  Longwell,  200  Fed.  453,  trespasses  upon  realty,  not- 
alleged  to  be  continuing,  do  not  constitute  ground  for  equitable  relief; 
New  Jersey  Land  etc.  Co.  v.  Gardener  Lacy  Lumber  Co.,  190  Fed.  869, 
right  to  trial  by  jury  cannot  be  restricted  by  Congress  or  courts,  and 
sending  of  issue  of  fact  out  of  chancery  to  be  tried  before  jury  does  not 
meet  requirement  of  constitutional  provision;  Southern  Pac.  Ry.  Co.  v. 
United  States,  186  Fed.  741,  108  C.  C.  A.  607,  action  of  Federal  court 
in  overruling  objection  to  its  jurisdiction  in  equity,  although  errone- 
ous, was  not  reversible  error  where  there  was  no  issue  which  could  have 
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been  submitted  to  jury,  and  defendant  waived  jury  trial  by  admission 
of  facts  upon  which  right  of  recovery  depended;  New  Jersey  &  N.  C. 
Land  &  Lumber  Co.  v.  Gardner-Lacy  Lumber  Co.,  178  Fed.  779,  102 
C.  C.  A.  220,  Federal  court  of  equity  is  not  without  jurisdiction  of  suit 
expressly  authorized  by  State  statute,  and  in  which  equity  alone  can 
afford  entire  relief  sought  because  of  fact  that  legal  questions  are  also 
involved;  Lewis  Pub.  Co.  v.  Wyman,  168  Fed.  762,  dismissing  bill  to 
enjoin  postmaster  from  refusing  to  admit  magazine  to  mails  at  second- 
class  rates,  where,  pending  suit,  department  grants  new  permit,  although 
limiting  number  of  copies  to  smaller  number  than  bill  alleges  complain- 
ant was  entitled  to  send;  Canton  etc.  Machine  Co.  v.  Rolling  Mill  Co., 
156  Fed.  328,  section  8  of  Judiciary  Act  of  1875  does  not  confer  right 
upon  simple  contract  creditor  to  maintain  creditors'  suit  in  Federal 
court  to  set  aside  alleged  fraudulent  conveyance  of  property  by  debtor, 
nor  does  fact  that  complainant  has  alleged  mechanic's  lien  upon  prop- 
erty afford  basis  for  general  creditors'  suit;  Carlson  v.  Sullivan,  149 
Fed.  479,  77  C.  C.  A.  32,  party  in  possession  claiming  whole  title  entitled 
to  jury  where  title  in  issue;  United  States  v.  Bitter  Root  Dev.  Co.,  133 
Fed.  280,  66  C.  C.  A.  652,  denying  Federal  jurisdiction  over  suit  for 
discovery,  where  final  relief  consisted  of  enforcement  of  legal  demand; 
Thiel  Detective  Service  Co.  v.  McClure,  130  Fed.  57,  denying  unsecured 
creditor  of  deceased  person,  having  legal  demand,  right  to  bill  in  equity 
against  executor  to  compel  an  accounting;  Bearden  v.  Benner,  120  Fed. 
694,  refusing  to  entertain  bill  for  partition  where  plaintiff's  title  dis- 
puted and  defendant  is  in  possession  adversely;  Safford  v.  Ensign  Mfg. 
Co.,  120  Fed.  482,  56  C.  C.  A.  630,  holding  Federal  court  has  no  juris- 
diction of  bill  based  on  contract  to  use  patent  device  on  cars  and  pay 
royalty  thereon  for  discovery  and  accounting;  Hudson  v.  Wood,  119 
Fed.  771,  777,  holding,  in  creditor's  suit  in  Federal  court,  question  of 
indebtedness  if  denied  cannot  be  tried  regardless  of  State  statutes, 
debtor  entitled  to  jury;  India  Rubber  Co.  v.  Consolidated  Rubber  Tire 
Co.,  117  Fed.  355,  holding  Federal  court  of  equity  cannot  entertain  bill 
to  recover  money  for  goods  sold  and  delivered,  under  contract  giving 
plaintiff  right  to  inspect  books ;  Lilienthal  v.  McCormick,  117  Fed.  98,  99, 
54  C.  C.  A.  475,  holding  cause  of  action  for  damages  for  breach  of  con- 
tract not  cognizable  in  Federal  equity  suit  to  foreclose  contract  as  chattel 
mortgage;  United  States  Mining  Co.  v.  Lawson,  115  Fed.  1009,  holding 
Federal  court  of  equity  has  no  jurisdiction  of  bill  to  quiet  title  to  mining 
claim  not  alleging  plaintiff  in  possession  or  that  both  are  out  of  posses- 
sion; American  Waterworks  etc.  Co.  v.  Home  Water  Co.,  115  Fed.  181, 
holding  Federal  court  of  equity,  in  absence  of  ground  for  equitable  relief 
to  prevent  forfeiture,  would  have  no  jurisdiction  of  suit  for  water  rentals ; 
McGuire  v.  Pensacola  City  Co.,  105  Fed.  679,  44  C.  C.  A.  670,  holding 
proper  dismissal  of  bill  to  recover  realty,  showing  legal  title  in  plaintiff 
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445  possession  in  defendant;  Boonville  Nat.  Bank  v.  Blakey,  166  Ind. 
1*$L  *  ST.  E.  534,  bill  in  equity  by  bankrupt's  trustee  to  recover  al- 
*?*  t  ^rau^nlen*  preferences  from  several  creditors  was  not  maintain- 
Ijjfri  *void  multiplicity  where  effect  would  be  to  deprive  defendants 
p^t  to  jury  trial;  Baca  v.  Anaya,  14  N.  M.  396,  20  Ann.  Gas.  77, 
*  ac.  1021,  under  code  system  merging  courts  of  law  and  equity,  de- 
termination of  issues  of  title  arising  in  partition  suit  does  not  necessi- 
tate additional  and  separate  suits,  but  such  issues  may  be  determined 
in  same  partition  action;  United  States  v.  Ingate,  48  Fed.  253,  256, 
England  v.  Russell,  71  Fed.  821,  824,  and  Harrison  v.  Farmers'  etc. 
Trust  Co.,  94  Fed.  729,  36  C.  C.  A.  443,  all  reaffirming  rule ;  Atlanta  etc. 
R.  Co.  v.  Western  Ry.,  50  Fed.  794, 1  C.  C.  A.  676,  and  Morrow  etc.  Mfg. 
Co.  v.  New  England  Shoe  Co„  60  Fed.  342,  24  L.  R.  A.  417,  8  C.  C.  A. 
652,  where  State  law  allowed  creditor's  bill  against  corporation  by 
simple  contract  creditor;  North  etc.  Ins.  €0.  v.  Lathrop,  63  Fed.  511, 
sustaining  cross-complaint  on  policy  in  suit  enjoining  action  thereon  till 
after  time  limited  therefor  has  expired ;  Putney  v.  Whitmire,  66  Fed. 
388,  simple  contract  creditor  cannot  set  aside  deed  as  void;  Sigua  Iron 
Co.  v.  Clark,  77  Fed.  498,  judgment  establishing  directors'  fraud  in  re- 
leasing stockholder  must  precede  suit  enforcing  his  liability;  Contin- 
ental Trust  Co.  v.  Toledo  etc.  R.  Co.,  82  Fed.  661,  where  intervening 
creditors  claimed  property  of  their  debtor  in  receiver's  possession; 
Coit  ft  Co.  v.  Sullivan-Kelly  Co.,  84  Fed.  725,  actions  for  goods  sold 
corporation  and  against  individual  interested  therein  cannot  be  joined; 
Stone  v.  Perkins,  85  Fed.  620,  plaintiff  in  ejectment  cannot  establish 
title  by  estoppel;  First  Nat.  Bank  v.  Prager,  91  Fed.  692,  34  C.  C.  A. 
51,  such  suit  is  not  removable;  Davidson  v.  Calkins,  92  Fed.  232,  Fed- 
eral court  cannot  entertain  equity  suit  .to  quiet  title  against  defendant 
in  possession ;  Wiggins  v.  Williams,  36  Fla.  657,  30  L.  R.  A.  760,  18 
South.  865,  annulling  act  giving  equity  jurisdiction  of  account  for  dam- 
ages for  trespass;  Hughes  v.  Hannah,  39  Fla.  374,  22  South.  615,  de- 
fendants have  right  to  jury  in  action  to  recover  land;  Rockland  v. 
Rockland  Water  Co.,  86  Me.  58,  29  Atl.  936,  declining  to  enjoin  flooding 
of  highway  where  statutory  remedies  have  not  been  invoked ;  Davis  v. 
Davis,  72  Fed.  84,  18  C.  C.  A.  438,  arguendo. 

Distinguished  in  Wehner  v.  Bauer,  160  Fed.  242,  bill  to  enforce  com- 
plainant's lien  on  stock  and  to  have  proceeds  applied  to  payment  of 
amount  due  complainant  was  simple  suit  for  foreclosure  of  lien,  and 
not  objectionable  as  joining  action  at  law  to  recover  debt  and  one  in 
equity  to  foreclose  pledge;  Briggs  v.  Traders'  Co.,  145  Fed.  258,  as  to 
right  of  single  stockholder  to  maintain  suit  on  behalf  of  himself  and 
other  stockholders  to  dissolve  corporation  and  distribute  assets  without 
joining  stockholders  alleged  upknown  to  complainant;  Southern  Pac. 
R.  Co.  v.  United  States,  133  Fed.  658,  66  C.  C.  A.  581,  sustaining  suit 
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by  United  States,  one  object  of  which  was  to  obtain  money  judgment 
against  railroad,  where  rights  of  bona  fide  purchasers  of  land  from 
railroad  were  also  involved ;  Jones  v.  Mutual  Fidelity  Co.,  123  Fed.  522, 
holding  Federal  court  has  jurisdiction  to  apply  remedy  of  19  Laws  Del., 
c.  181,  for  appointment  of  receiver  with  power  to  collect  debts  and 
administer  affairs;  Southern  Pine  Co.  v.  Hall,  105  Fed.  88,  44  C.  C.  A. 
363,  holding  Federal  court  will  follow  Mississippi  statute  enlarging  equi- 
table remedies  so  as  to  permit  bill  to  quiet  title  where  defendant  in 
possession;  Talley  v.  Curtain,  54  Fed.  46,  4  C.  C.  A.  177,  entertaining 
bill  to  set  aside  general  assignment  which  recognizes  creditor's  claim; 
United  States  v.  Debs,  64  Fed.  753,  upholding  the  government's  power, 
under  act  of  1890,  to  restrain  conspiracies  in  restraint  of  trade;  Waite 
v.  O'Neill,  72  Fed.  356,  equitable  jurisdiction  is  favored  in  absence  of 
plain  evasion,  especially  where  not  seasonably  objected  to;  Grether  v. 
Wright,  75  Fed.  747,  748,  751,  23  C.  C.  A.  498,  State  which  expressly 
allows  injunction  of  illegal  tax  cannot  claim  jury  trial;  Darragh  v.  H. 
Wetter  Mfg.  Co.,  78  Fed.  11,  12,  23  C.  C.  A.  609,  plaintiff,  in  national 
court,  does  not  lose  any  right  or  remedy  available  in  State  court;  Scho- 
field  v.  Ute  etc.  Coke  Co.,  92  Fed.  270,  34  C.  C.  A.  3f34,  creditor,  with 
lien,  may  sue  in  equity  to  remove  fraudulent  encumbrance;  Early  etc. 
Distillery  Co.  v.  Zeiger,  9  N.  M.  41,  49  Pac.  726,  727,  under  statute  mak- 
ing insolvent's  attempted  preference  operate  as  general  assignment; 
McBride  v.  State,  70  Miss.  721,  12  South.  700,  under  State  Constitution ; 
Zeli  Guano  Co.  v.  Heatherly,  38  W.  Va.  416,  18  S.  E.  612,  under  local 
statute. 

Judiciary  Act,  forbidding  equity  suits  where  there  Is  adequate  legal 
remedy,  is  declaratory  of  equity  rule. 

Approved  in  United  States  v. 'Bitter  Root  Development  Co.,  200  U.  S. 
472,  50  L.  Ed.  560,  26  Sup.  Ct.  318,  difficulty  of  proving  case  does  not 
give  equity  jurisdiction  over  trover  for  conversion  of  timber;  Watson 
v.  Huntington,  215  Fed.  476,  131  C.  C.  A.  520,  stockholder  cannot  main- 
tain suit  in  equity  to  recover  amount  paid  for  stock  on  ground  of  fraud ; 
Cubbins  v.  Mississippi  River  Commission,  204  Fed.  306,  denying  in- 
junction to  land  owner  against  river  commission  for  flooding  his  land  by 
construction  of  levees ;  Pacific  Coal  &  Transportation  Co.  v.  Pioneer  Min. 
Co.,  205  Fed.  581, 123  CCA.  593,  where  complaint  in  suit  to  quiet  title, 
under  Alaska  code  authorizing  suit  of  equitable  nature  by  one  in  posses- 
sion, alleged  title  and  possession  in  plaintiff,  and  defendant  joined  issue 
alleging  title  and  possession  in  itself  and  prayed  for  decree  quieting 
title,  objection  to  equitable  jurisdiction  was  waived;  Preston  v.  Chicago 
St.  L.  &  N.  O.  R.  Co.,  175  Fed.  489,  in  absence  of  statutory  authority 
therefor,  suit  in  equity  cannot  be  maintained  for  collection  of  taxes 
assessed  upon  property;  Mechanics'  Ins'.  Co.  v.  C.  A.  Hoover  Distilling 
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Co.,  173  Fed.  892,  32  L.  R.  A.  (N.  8.)  940,  97  G.  C.  A.  400,  averment  by 
insurers  that  insured  made  excessive  and  fraudulent  claims  of  loss  under 
policies  may  be  tried  and  determined  in  actions  at  law  on  policies,  and 
is  no  ground  of  equitable  jurisdiction ;  Norton  v.  Colusa  Parrot  Min.  ete. 
Co.,  167  Fed.  205,  in  suit  in  Federal  courts  by  several  riparian  pro- 
prietors to  enjoin  pollution  of  stream  as  nuisance,  complainants  could 
not  recover  damages  for  past  injury  to  land ;  Hall  &  Farley  v.  Alabama 
Terminal  etc.  Co.,  173  Ala.  403,  56  South.  238,  jurisdiction  of  equity  to 
subject  stockholders'  indebtedness  on  unpaid  subscriptions  to  payment 
of  judgment  after  return  of  "No  property  found,"  is  founded  upon  in- 
adequacy of  consideration;  Giesy  v.  Gregory,  15  App.  D.  C.  53,  suit  in 
equity  is  not  maintainable  by  mortgagee  against  mortgagor  for  balance 
due  upon  indebtedness  secured  by  mortgage,  after  sale  of  mortgaged 
property,  as  mortgagee  has  adequate  remedy  at  law ;  Scott  v.  Armstrong, 
146  U.  S.  512,  36  L.  Ed.  1064,  13  Sup.  Ct.  152,  and  Davis  v.  Davis,  72 
Fed.  83, 18  C.  C.  A.  438,  Rev.  Stats.,  §  914,  assimilating  Federal  to  State 
practice  does  not  obliterate  distinction  between  law  and  equity ;  Morrow 
etc.  Mfg.  Co.  v.  New  England  Shoe  Co.,  57  Fed.  698,  24  L.  R.  A.  425,  6 
C.  C.  A.  508,  and  England  v.  Russell,  71  Fed.  824,  judgment  at  law  must 
precede  suit  to  set  aside  deed  for  fraud;  Morrow  etc.  Mfg.  Co.  v.  New 
England  Shoe  Co.,  60  Fed.  341,  24  L.  R.  A.  417,  8  C.  C.  A.  652,  declining 
to  entertain  creditor's  bill  against  corporation  by  simple  contract  credi- 
tor; Gordan  v.  Jackson,  72  Fed.  89,  equity  suit  does  not  lie  against  de- 
fendant in  possession  to  remove  cloud;  dissenting  opinion  in  San  Fran- 
cisco Nat.  Bank  v.  Dodge,  197  U.  S.  109,  49  L.  Ed.  686,  25  Sup.  Ct.  384, 
majority  sustaining  equitable  suit  to  restrain  enforcement  of  taxes  upon 
bank  stock  although  minority  pointed  out  on  adequate  remedy  at  law. 

Distinguished  in  Rich  v.  Braxton,  158  U.  S.  406,  39  L.  Ed.  1032,  15 
Sup.  Ct.  1017,  legal  remedy  must  be  plain  and  adequate. 

Federal  court  remedies  are  governed  by  distinction  between  equity 
and  common  law  in  England, 

Approved  in  Platte  Valley  Cattle  Co.  v.  Bosserman -Gates  Live  Stock 
&  Loan  Co.,  202  Fed.  697,  45  L.  R.  A.  (N.  S.)  1137,  121  C.  C.  A.  102, 
person  in  actual  possession  of  personal  property  holding  right  to  pos- 
session and  interest  in  property  by  subrogation  to  rights  of  superior 
lienor  may  prove,  in  action  at  law  in  Federal  courts,  against  inferior 
lienor,  facts  which  establish  subrogation;  Cook  v.  Foley,  152  Fed.  52, 
81  C.  C.  A.  237,  in  Federal  courts  there  can  be  no  blending  of  legal  and 
equitable  causes  of  action  or  defenses;  Alger  v.  Anderson,  92  Fed.  700, 
adequacy  of  legal  remedy,  which  is  test  of  equity  jurisdiction,  refers  to 
time  of  passing  Judiciary  Act  of  1789. 

State  law  cannot  render  ordinary  legal  actions  cognisable  on  equity 
aide  of  Federal  court. 
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Approved  in  Crown  Orchard  Go.  v.  Dennis,  220  Fed.  521,  federal  equity 
jurisdiction  cannot  be  enlarged  by  State  statute;  Hirsch  v.  Independent 
Steel  Co.,  196  Fed.  108,  State  statute  conferring  authority  on  State  court 
to  dissolve  corporation  at  suit  of  not  less  than  one-third  in  interest  of 
stockholders  does  not  create  right  which  Federal  court  of  equity  can 
enforce,  especially  where  bill  alleges  solvency  of  corporation;  Westall 
v.  Avery,  171  Fed.  628,  96  C.  C.  A.  428,  proceeding  by  trustee  in  bank- 
ruptcy to  set  aside  fraudulent  conveyance  in  Federal  court  is  governed 
by  rules  of  pleading  and  practice  in  equity  in  such  court  independently 
of  State  statute;  Davidson-Wesson  Imp.  Co.  v.  Pari  in  etc.  Co.,  141  Fed. 
40,  72  C.  C.  A.  525,  denying  simple  contract  creditor  with  unreduced 
demand  right  to  have  claim  adjudicated  in  equity  although  State  statute 
authorizes  such  suit;  In  re  E.  T.  Kenney  Co.,  136  Fed.  456,  denying 
creditors  assigning  claims  to  committee  to  purchase  bankrupt's  stock  in 
trust  right  to  prove  equitable  interests  as  claims  against  bankrupt's 
estate ;  United  States  v.  Bitter  Root  Dev.  Co.,  133  Fed.  278,  66  C.  C.  A. 
652,  denying  suit  maintainable  in  equity  by  United  States  to  recover  for 
trespass  on  public  lands  because  evidence  obtained  and  presented  with 
greater  convenience;  Peacock,  Hunt  &  West  Co.  v.  Williams,  110  Fed. 
919,  holding  Federal  equity  court  has  no  jurisdiction  over  suit  by  credi- 
tor whose  claim  evidenced  by  notes  not  reduced  to  judgment  to  attach 
property  and  appoint  receiver;  Hill  v.  Northern  Pac.  R.  Co.,  104  Fed. 
756,  holding  written  release  of  railroad  company  for  agreed  sum  paid 
cannot  be  impeached  in  Federal  court  of  law  for  fraudulent  representa- 
tions inducing  same ;  First  State  Rank  v.  Lincoln,  97  Miss.  728,  53  South. 
389,  Federal  Bankruptcy  Act  does  not  repeal  rules  of  practice  of  State 
courts,  and  in  suit  in  equity  in  State  court  to  recover  preference,  de- 
fendant was  not  entitled  to  have  issues  framed  and  sent  to  jury ;  United 
States  v.  Ingate,  48  Fed.  255,  summary  judgment  against  public  delin- 
quent, under  Rev.  Stats.,  §  957,  cannot  be  had  in  equity ;  Alger  v.  Ander- 
son, 92  Fed.  709,  refusing  damages  as  alternative  relief  in  suit  to  rescind 
contract  to  which  laches  is  bar;  Detroit  etc.  Rolling  Mills  v.  Ledwidge, 
162  111.  309,  44  N.  E.  752,  simple  contract  creditor  cannot  maintain  bill 
in  equity  without  exhausting  legal  remedies. 

Distinguished  in  Farmers'  Loan  &  Trust  Co.  v.  Centralia  etc.  R.  Co., 
96  Fed.  641,  37  C.  C.  A.  528,  failure  of  bill  to  allege  judgment  does  not 
wholly  vitiate  appointment  of  receiver. 

Federal  courts  will  not  follow  State  statute  permltttag  joinder  of  equi- 
table and  legal  demands. 

Approved  in  Langtry  v.  Wallace,  182  U.  S.  550,  45  L.  Ed.  1225,  21 
Sup.  Ct.  883,  holding  fraudulent  representations  inducing  purchase  of 
stock  no  defense  to  action  at  law  by  receiver  to  enforce  statutory  lia- 
bility ;  Brown  v.  Lanyon,  148  Fed.  842,  78  C.  C.  A.  528,  action  at  law  not 
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^otainable  for  sole  purpose  of  recovering  profits  infringer  has  made; 

7**thews  Slate  Co.  v.  Mathews,  148  Fed.  494,  denying  Federal  jurisdic- 

°&  over  creditor's  suit  brought  under  State  statute  allowing  creditors 

j.   *each  assets  not  attachable  at  law;  Anglo-American  Land  etc.  Co.  v. 

^bard,  132  Fed.  732,  68  C.  C.  A.  89,  denying  stockholder  right  to  set 

#  indebtedness  of  corporation  to  him  in  action  to  enforce  statutory 

^Mty ;  Clark  v.  Knowles,  187  Mass.  39, 105  Am.  St.  Rep.  376,  72  N.  E. 

***>  creditors  of  Colorado  corporation  cannot  maintain  equity  suit  to 

force  Massachusetts  stockholder's  double  liability  under  Colorado  stat- 

**;  Cates  v.  Allen,  149  U.  S.  456,  459,  37  L.  Ed.  807,  13  Sup.  Ct.  884 

{*  diasenting  opinion  in  149  U.  S.  461,  37  L.  Ed.  809,  13  Sup.  Ct.  978), 

j^^ming  rule;  Sheffield  Furnace  Co.  v.  Witherow,  149  U.  S.  580,  37 

^  ^*-  B56, 13  Sup.  Ct.  939,  maintaining  equity  jurisdiction  of  mechanic's 

toft  e**^orceable  under  State  law  either  at  law  or  in  equity;  Mississippi 

fi^B  ^-  Cohn,  150  U.  S.  205,  37  L.  Ed.  1054, 14  Sup.  Ct.  76,  State  legisla- 

lrcw  ^°«s  not  affect  Federal  equity  jurisdiction ;  Hollins  v.  Brierfield  etc. 

,  150  U.  S.  379,  37  L.  Ed.  1115,  14  Sup.  Ct.  128,  and  Childs  v. 

s 


r^  Co. 


K^  ^  v-°-,  150  U.  S.  379,  37  L.  Ed.  1115,  14  Sup.  Ut.  12b,  and  Childs  i 
\kW\«*  Carlstein  Co.,  76  Fed.  93,  judgment  at  law  must  precede  creditor 
HV  Sn*yth  v-  Ames,  169  U.  S.  517,  42  L.  Ed.  839,  18  Sup.  Ct.  422,  ade- 
*       ^  of  legal  remedy  is  not  dependent  entirely  on  State  statutes;  Tal- 
*^V  V.  Curtain,  54  Fed.  50,  4  C.  C.  A.  177,  priority  given  complainant  in 
CTfcditor's  bill  by  State  law  does  not  obtain  in  Federal  court;  Thomas 
v.  Nantahala  etc.  Talc  Co.,  58  Fed.  489,  7  C.  C.  A.  330,  State  practice 
cannot  affect  Federal  equity  jurisdiction ;  Over  v.  Lake  Erie  etc.  R.  Co., 
63  Fed.  35,  where  owner  of  goods  destroyed  in  transit  was  joined  with 
insurer  in  suit  against  railroad ;  Davidson  v.  Calkins,  92  Fed.  236,  Fed- 
eral court  will  not  entertain  equity  suit  against  occupant  to  quiet  title. 

Adoption  by  Federal  courts  of  remedies  created  by  State  statutes. 
Note,  18  L.  R.  A.  268. 

Suit  lies  in  equity  to  compel  application  of  property  to  debt. 

Approved  in  Crissey  v.  Morrill,  125  Fed.  886,  60  C.  C.  A.  460,  holding, 
oo  motion  in  Federal  court  for  execution  against  stockholder  pursuant 
to  judgment  at  law  stockholders  cannot  set  up  equitable  setoff  against 
corporation;  Park  v.  New  York  etc.  R.  Co.,  70  Fed.  642,  Federal  court 
may  appoint  receiver  at  suit  of  mortgagee;  McNulty  v.  Mt.  Morris  Elec- 
tric Light  Co.,  172  N.  Y.  415,  65  N.  E.  197,  holding  where  lessee  joined 
in  suit  to  restrain  nuisance  on  expiration  of  lease  and  vacation  of  prem- 
ises, action  was  at  law  for  damages. 

Distinguished  in  Jones  v.  Mutual  Fidelity  Co.,  123  Fed.  518,  521,  525, 
527,  528,  holding  Federal  court  will  apply  remedy  of  19  Laws  Del., 
e.  181,  for  receivership  collecting  debts  and  administering  affairs  of  in- 
solvent corporation;  Andrews  v.  Mathis,  134  Ala.  366,  32  South.  741, 
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holding  trustee  in  bankruptcy  may  maintain  suit  in  equity  under  Ala- 
bama statute  (Code,  §  818),  to  recover  property  fraudulently  conveyed. 

Equity  aids  enforcement  of  legal  remedy  only  where  there  Is  dent 
acknowledged  or  established  by  judgment. 

Approved  in  Granite  Brick  Co.  v.  Titus,  226  Fed.  565,  where  court  of 
equity  acquired  jurisdiction  of  suit  by  complainant  denied  right  of  vot- 
ing shares  of  stock,  court  will  administer  equities,  notwithstanding  rule 
that  simple  contract  creditor  having  no  lien  upon  property  cannot  in- 
voke jurisdiction  of  Federal  court;  Walker  v.  United  States  Light  etc. 
Co.,  220  Fed.  394,  where,  in  suit  by  trust  company,  not  judgment  credi- 
tor for  appointment  of  receiver,  no  objection  was  made  to  fact  that  com- 
plainant was  not  judgment  creditor,  such  objection  could  not  be  made  in 
similar  suit  in  another  district  of  New  York  to  have  same  persons  ap- 
pointed receivers  in  that  district;  Adler  Goldman  Commission  Co.  v. 
Williams,  211  Fed.  532,  holding  that  filing  creditor's  bill  to  set  aside 
fraudulent  conveyance  creates  lien  and  failure  of  creditor  to  reduce 
claim  to  judgment  did  not  defeat  right  to  sue,  and  jury  trial  was  waived 
by  admission  of  correctness  of  claim ;  In  re  Charles  Town  Light  etc.  Co., 
199  Fed.  851,  since  word  "creditors"  in  section  3103  of  Bankruptcy  Act 
has  been  construed  to  mean  creditors  who  have  secured  lien  on  property, 
bondholders  of  bankrupt  were  not  precluded  from  claiming  their  debts 
as  secured  by  bonds,  as  against  general  creditors,  because  deed  of  trust 
was  withheld,  from  record;  United  Cigarette  Mach.  Co.  v.  Winston 
Cigarette  Mach.  Co.,  194  Fed.  962,  114  C.  C.  A.  583,  where  enforcement 
of  lien  on  stock  of  corporation  can  only  arise  after  corporation  has  suc- 
cessfully maintained  claim  to  damages,  equity  does  not  have  jurisdic- 
tion of  action  for  damages  and  enforcement  of  lien;  In  re  Hurst,  188 
Fed.  709,  under  Federal  Bankruptcy  Act,  grantee  guilty  of  fraud  in  tak- 
ing and  concealing  conveyance  until  few  days  before  bankruptcy  of 
grantor  may,  on  setting  aside  conveyance,  participate  in  proceeds  of  sale 
as  to  debt  not  involved  in  fraudulent  conveyance ;  Maxwell  v.  McDaniels, 
184  Fed.  314,  106  C.  C.  A.  453,  simple  contract  creditor  whose  claim 
has  not  been  reduced  to  judgment  cannot  maintain  suit  in  Federal  court 
of  equity  to  set  aside  alleged  fraudulent  conveyance  of  property  by 
debtor;  General  Electric  Co.  v.  Hurd,  171  Fed.  987,  complainant  having 
no  execution  pending  on  decree  and  not  entitled  to  execution  except  by 
leave  of  court  on  motion  and  notice  to  judgment  debtor,  could  not  main- 
tain suit  in  equity  in  aid  of  execution;  McCue  v.  Northwestern  Mut. 
Life  Ins.  Co.,  167  Fed.  448,  93  C.  C.  A.  71,  State  statute  authorizing 
prosecution  of  purely  legal  cause  of  action  by  bill  in  equity  and  attach- 
ment does  not  on  removal  give  Federal  equity  court  jurisdiction  (re- 
versed) ;  Lefmann  v.  Brill,  142  Fed.  48,  73  C.  C.  A.  230,  denying  wife, 
where  decree  of  alimony  awarded  real  property,  right  to  attack  prior 


637  SCOTT  v.  NEELY.  140  U.  S.  106-117 

mortgage  thereon  on  ground  mortgage  made  to  defeat  alimony;  Crad- 
dock  v.  Fulton,  140  Fed.  427,  428,  430,  431,  432,  suit  in  equity  by  simple 
contract  creditor  to  establish  claim  and  enforce  lien  previously  acquired 
by  attachment  is  removable ;  Viquesney  v.  Allen,  131  Fed.  24,  66  C.  C.  A. 
259,  denying  equity  jurisdiction  over  bill  by  simple  contract  creditor 
to  set  aside  fraudulent  conveyances  and  to  have  property  administered ; 
Jacobs  v.  Mexican  Sugar  Co.,  130  Fed.  592,  denying  simple  contract 
creditor  of  corporation  right  to  maintain  Federal  equity  suit  to  dissolve 
corporation  although  remedy  given  by  State  statute ;  Strang  v.  Richmond 
etc.  R.  Co.,  101  Fed.  515,  41  C.  C.  A.  474,  holding  equity  cannot  entertain 
jurisdiction  of  bill  alleging  defendant's  breach  of  contract  by  preventing 
plaintiff  from  constructing  railroad;  Friedling  v.  Freedman,  44  App. 
D.  C.  193,  equity  will  not  restrain  defendant  in  pending  action  in  tort  for 
damages  from  selling  or  disposing  of  his  real  estate;  Strasburger  v. 
Dodge,  12  App.  D.  C.  51,  whether  Congress  had  power  to  authorize 
creditors  to  attack  assignments  claimed  to  be  fraudulent  without  first 
reducing  claims  to  judgment,  quaere;  Droop  v.  Ridenour,  9  App.  D.  C. 
104,  creditor  whose  claim  is  not  reduced  to  judgment  may  maintain  suit 
in  equity  against  absconding  debtor  to  subject  equitable  interest  of 
debtor  to  payment  of  debt,  where  debtor  has  no  property  in  jurisdiction 
out  of  which  debt  could  be  satisfied  by  proceedings  at  law;  Hess  v.  Hor- 
ton,  2  App.  D.  C.  86,  88,  dismissing  creditor's  bill  to  set  aside  alleged 
fraudulent  conveyance  of  real  estate  where  debt  was  not  reduced  to 
judgment,  and  bill  merely  alleged  defendant  had  no  property  in  juris- 
diction of  suit  which  could  be  reached;  Springfield  Grocery  Co.  v. 
Thomas,  3  Ind.  Ter.  336,  58  S.  W.  559,  where  trust  deed  sought  to  be 
set  aside  as  in  fraud  of  creditors  expressly  recognized  plaintiff's  claim, 
aud  debtor  was  insolvent,  obtaining  judgment  was  not  necessary  pre- 
requisite to  filing  bill  in  equity;  Coleman  v.  Hagey,  252  Mo.  127,  158 
S.  W.  836,  creditor  who  has  obtained  allowance  of  his  claim  before  as- 
signee for  benefit  of  creditors  is  judgment  creditor  and  may  sue  to  set 
aside  assignor's  fraudulent  conveyance;  Davidson  v.  Dockery,  179  Mo. 
694,  78  S.  W.  625,  denying  simple  creditor  right  to  attack  fraudulent 
conveyance  of  debtor;  Flournoy  v.  Bullock,  11  N.  M.  104,  55  L.  R.  Am 
745,  66  Pac.  550,  simple  creditor  cannot  intervene  where  partnership 
thrown  in  hands  of  receiver,  and  secure  judgment  against  partnership 
and  one  of  its  members;  Ryckman  v.  Manerud,  68  Or.  357,  Ann.  CaS. 
1915C,  522,  136  Pac.  828,  creditor,  having  obtained  judgment  against  in- 
dividual partner,  but  not  against  firm  or  other  partner,  and  not  having 
attached  property  of  firm  or  second  partner,  cannot  maintain  creditor's 
bill  against  firm  or  second  partner ;  Rowley  v.  Shepardson,  87  Vt.  60,  61, 
87  Atl.  529,  statute  is  merely  declaratory  of  equity  rule  that  judgment 
creditor  cannot  bring  bill  in  equity  to  aid  execution  until  he  has  per- 
fected right  at  law,  and  creditor  seekinsr  to  satisfy  execution  out  of 
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realty  conveyed  in  fraud  of  his  rights  must  have  acquired  special  lien 
by  levy  of  execution;  Billmyer  Lumber  Co.  v.  Merchants'  Coal  Co.,  66 
W.  Va.  705,  26  L.  R.  A.  (N.  S.)  1101,  66  S.  E.  1077,  provisions  of  cod* 
making  assets  of  dissolved  and  insolvent  corporations  trust  funds  for 
benefit  of  creditors,  and  authorizing  suits  in  equity  by  creditors,  do 
not  take  away  right  to  proceed  to  judgment  and  execution;  Cates  v. 
Allen,  149  U.  S.  458,  37  L.  Ed.  808, 13  Sup.  Ct.  884,  United  States  v.  ln- 
gate,  48  Fed.  254,  Greenwood  etc.  Ry.  Co.  v.  Strang,  77  Fed.  499,  and 
D.  A.  Tompkins  Co.  v.  Catawba  Mills,  82  Fed.  783,  all  reaffirming  rule; 
Swan  etc.  Cattle  Co.  v.  Frank,  148  U.  S.  612,  87  L.  Ed.  581,  13  Sup.  Ct. 
694,  judgment  must  precede  suit  against  stockholder  for  corporate 
assets;  Talley  v.  Curtain,  54  Fed.  47,  4  C.  C.  A.  177  (in  part  affirming 
46  Fed.  582),  recognition  of  claim  in  deed  of  assignment  will  support 
suit  to  set  deed  aside ;  Battel  v.  Augusta  etc.  R.  Co.,  65  Fed.  862,  where 
return  of  execution  was  incomplete;  England  v.  Russell,  71  Fed.  825, 
amending  bill  by  reducing  claim  to  amount  admitted  is  insufficient  with- 
out lien ;  Foley  v.  Guarantee  etc.  Deposit  Co.,  74  Fed.  765,  judgment  and 
unsatisfied  judgment  must  precede  suit  to  reach  debtor's  assets;  Med- 
berry  v.  Troutman,  94  Fed.  954,  action  by  simple  creditor  to  enforce 
stockholder's  liability  is  on  law  side;  Coit  &  Co.  v.  Sullivan-Kelly  Co., 
84  Fed.  725,  arguendo. 

Distinguished  in  George  v.  Wallace,  135  Fed.  293,  68  C.  C.  A.  40,  suit 
for  enforcement  of  lien  maintainable  by  contract  creditor  without  re- 
ducing demand  to  judgment;  Postal  Tel.  Cable  Co.  v.  Southern  R.  Co., 
122  Fed.  160,  holding  right  of  jury  trial  inapplicable  to  proceedings 
under  State  statute  for  condemnation  of  land ;  Citizens'  Bank  etc.  Co.  v. 
Union  Min.  etc.  Co.,  106  Fed.  99,  holding  intervening  stockholder  in 
general  creditor's  suit  against  corporation  admitting  its  insolvency  and 
indebtedness  cannot  question  jurisdiction;  Chicago  etc.  Bridge  Co.  v. 
Anglo-American  Packing  etc.  Co.,  46  Fed.  590,  where  judgment  lien 
against  corporation  would  support  suit  in  State  court. 

Demands  which  will  support  a  creditor's  bill.  Note,  66  Am  St 
Rep.  276. 

Exceptions  to  rule  requiring  creditor  to  reduce  his  claim  to  judg- 
ment before  suing  to  set  aside  fraudulent  conveyance.  Note,  1 
Ann.  Gas.  630. 

Conditions  precedent  to  equitable  remedies  of  creditors.  Note,  23 
L.  R.  A.  (N.  S.)  123. 

Federal  courts  will  administer  State  statute  enlarging  remedy  In  suit 
to  quiet  title. 

Approved  in  United  States  Min.  Co.  v.  Lawson,  134  Fed.  771,  67 
C.  C.  A.  587,  State's  enlarged  remedy  authorizing  suit  to  quiet  title 
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without  person's  adjudication  of  title  and  without  reference  to  posses- 
sion enforceable. 

Federal  courts  will  follow  statute  allowing  suit  to  quiet  title  to  un- 
occupied land;  not  against  defendant  in  possession. 

Approved  in  Adoue  v.  Strahan,  97  Fed.  692,  holding  plaintiff  out  of 
possession  cannot  maintain  bill  in  equity  to  cancel  tax  deed  as  cloud  on 
title;  Smyth  v.  New  Orleans  Canal  etc.  Co.,  141  U.  S.  661,  85  L.  Ed.  892, 
12  Sup.  Ct.  114,  and  Davidson  v.  Calkins,  92  Fed.  235,  237,  where  de- 
fendants were  in  possession;  Lacassagne  v.  Chapuis,  144  U.  S.  126,  86 
L  Ed.  871, 12  Sup.  Ct.  662,  dismissing  equity  suit  against  occupant  for 
possession  without  prejudice  to  law  action;  Ryder  v.  Bateman,  93  Fed. 
22,  arguendo. 

Distinguished  in  Hudson  v.  Randolph,  66  Fed.  217,  13  C.  C.  A.  402, 
retaining  equity  suit  against  occupant  where  other  equity  rights  give 
jurisdiction. 

Miscellaneous.    Cited  in  H.  B.  Claflin  Co.  v.  Furtick,  119  Fed.  432, 
holding  Federal  court  of  equity  has  jurisdiction  of  suit  to  foreclose 
chattel  mortgage,  although  State  statute  allows  mortgagee  to  possess 
and  sell 

140  U.  &  117-118,  35  K  Ed.  402,  11  Sup.  Ofc  885,  BIEDSETE  V.  BOHAEF- 


Order  remanding  cause  to  State  court  is  not  final  judgment. 

Approved  in  Powers  v.  Chesapeake  etc.  Ry.  Co.,  169  U.  S.  98,  42  L.  Ed. 
675,  18  Sup.  Ct.  266,  following  rule;  Vaughan  v.  Mc Arthur  Bros.  Co., 
227  Fed.  366,  where,  after  pendency  of  suit  in  Federal  court  for  eight 
years,  plaintiffs  moved  to-  remand  on  ground  that  one  of  plaintiffs  was 
citizen  of  same  State  as  defendant,  on  remanding  cause,  court  properly 
taxed  costs  to  plaintiff. 

140  V.  8.  118-136,  85  L.  Ed.  877, 11  Sup.  Ct.  761,  BALL  v.  UNITED  STATES. 

District  judge,   appointed  during  regular  judge's  illness   and  acting 
after  tetter's  death,  is  judge  de  facto. 

Approved  in  In  re  National  Telephone  Mfg.  Co.,  230  Fed.  787,  holding 
district  judge  appointed  by  circuit  judge  to  hold  Circuit  Court  for  dis- 
trict other  than  his  own  was  authorized  to  determine  case  tried  at  such 
term  of  Circuit  Court,  although  appointment  was  not  made  in  response 
to  certificate  of  clerk ;  Usher  v.  Western  Union  Tel.  Co.,  122  Mo.  App. 
112,  98  S.  W.  88,  where  judge  died  during  term  and  attorneys  elected 
special  judge,  who  assumed  duties  of  office,  he  became  judge  de  facto, 
and  his  acts  during  term  were  valid,  regardless  of  whether  vacancy 
should  have  been  filled  by  Governor;  Wright  v.  United  States,  158  U.  S. 
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239,  89  L.  Ed.  965,  15  Sup.  Ct.  822,  de  facto  deputy  marshal  is  within 
act  of  1888  for  protection  of  Federal  officials;  McDowell  v.  United 
States,  159  U.  S.  601,  40  L.  Ed.  273, 16  Sap.  Ct.  112,  where  circuit  judge 
designated  judge  of  another  State  in  same  circuit;  Ex  parte  Ward,  173 
U.  S.  456,  43  L.  Ed.  766,  19  Sup.  Ct.  460,  title  of  one  acting  with  color 
of  authority  cannot  he  collaterally  attacked ;  McDowell  v.  United  States, 
74  Fed.  406,  20  C.  C.  A.  476,  where  appointment  was  regular  on  face; 
State  v.  Barnard,  67  N.  H.  224,  68  Am.  St.  Rep.  650,  29  Atl.  411,  officer 
under  defective  appointment  is  de  facto  officer. 

Validity  of  acts  of  de  facto  judge.    Note,  12  Ann.  Oafl.  209. 

Title  of  judge  to  office  as  subject  to  attack  in  action  brought  before 
him.    Note,  20  Ann.  Oas.  460,  461. 

T/nder  section  6,  Act  of  1889,  writ  to  review  capital  conviction  mast 
Issue  within  sixty  days  after  term. 

Approved  in  Cross  v.  United  States,  145  U.  S.  577,  86  L.  Ed.  823*  12 
Sup.  Ct.  844,  under  act  of  1889  writ  does  not  lie  to  Supreme  Court  of 
District  of  Columbia  to  review  general  term's  affirmance  of  capital 
conviction. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal 
Supreme  Court  for  review.    Note,  66  L.  R.  A.  835,  847,  849. 

Accused  must  be  present  when  sentence  pronounced,  and  in  capital 
case  mast  have  right  to  speak. 

Approved  in  Falk  v.  United  States,  15  App.  D.  C.  460,  in  cases  involv- 
ing less  than  capital  punishment,  where  trial  has  begun,  flight  of  accused 
does  not  preclude  court  from  proceeding  with  cause  and  receiving  ver- 
dict of  jury;  Territory  v.  Herrera,  11  N.  M.  143,  144,  66  Pac.  525,  re- 
manding case  and  directing  lower  court  to  enter  judgment  and  sentence 
upon  verdict  rendered,  inquiring  before  pronouncing  judgment  whether 
prisoner  has  anything  to  say  against  pronouncement;  People  v.  Nesce, 
201  N.  Y.  113,  94  N.  E.  656,  failure  of  court  to  afford  accused  oppor- 
tunity to  show  cause  why  sentence  should  not  be  pronounced  against 
him  after  having  been  convicted  of  murder  in  first  degree  is  reversible 
error;  People  v.  Faber,  199  N.  Y.  262,  20  Ann.  Oaa.  879,  92  N.  E.  677, 
at  common  law  and  under  code,  accused  convicted  of  capital  offense  must 
be  asked  whether  he  has  legal  causes  to  show  why  judgment  should  not 
be  pronouneed  before  sentence  is  imposed;  Humphrey  v.  State,  3  Okl. 
Cr.  507,  139  Am.  St.  Rep.  972,  106  Pac.  979,  in  criminal  prosecution  for 
felony,  defendant  must  be  present  in  person  at  trial  and  record  must 
affirmatively  show  this  fact;  Day  v.  Territory,  2  Okl.  411,  413,  37  Pac. 
806,  reversing  where  records  shows  affirmatively  accused  present  only 
when  plea  entered  and  when  before  bar  for  pronouncement  of  judgment; 
French  v.  State,  85  Wis.  410,  89  Am.  St.  Rep.  859,  21  L.  R.  A.  405,  55 
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N-  "*•  568,  reaffirming  rule;  Lewis  v.  United  States,  146  U.  S.  373,  36 
I*-  *^  1013,  13  Sup.  Ct.  137,  right  to  be  present  cannot  be  waived; 
Territory  v.  Day,  2  Okl.  411,  413,  37  Pac.  806,  807,  record  must  show 
prcB^ce  of  accused  at  trial. 

Distinguished  in  Frank  v.  State,  142  Ga.  764,  766,  L.  R.  A.  1915D,  817, 
*>  8.  E.  651,  where,  on  trial  of  person  for  murder,  counsel  for  accused 
waived  presence  of  defendant  at  reception  of  verdict  without  his  con- 
sent, bat  was  present  when  sentenced  to  death,  and  where  motion  for 
new  trial  recited  absence  at  reception  of  verdict  and  waiver  of  presence 
by  counsel,  defendant  will  be  considered  to  have  acquiesced  in  waiver; 
Ward  v.  Territory,  8  Okl.  13, 14,  66  Pac.  704,  accused  need  not  be  present 
when  motions  for  new  trial  and  arrest  of  judgment  are  being  heard; 
State  v.  Sally,  41  Or.  370,  70  Pac.  397,  holding  not  reversible  error  to 
omit  to  ask  defendant  before  sentencing  him  for  larceny  of  steer,  if  he 
had  anything  to  say;  Schwab  v.  Berggren,  143  U.  S.  447,  36  L.  Ed.  223, 
12  Sup.  Ct.  626,  in  appellate  court;  Hodge  v.  State,  29  Fla.  610,  10 
South.  668,  where  conviction  was  not  of  capital  offense  question  is  not 
vital;  Ward  v.  Territory,  8  Okl.  13, 14,  56  Pac.  704,  prisoner  need  not  be 
present  on  argument  of  motion  in  arrest. 

Effect  of  failure  to  ask  convicted  person  if  he  has  anything  to  say 
before  sentence.    Note,  Ann.  Gas.  19160,  96. 

Bight  of  accused  to  be  present  when  sentenced.    Note,  6  Ann.  Oat. 
452. 

Judgment  rendered  on  Sunday  is  void. 

Approved  in  United  States  v.  McKnight,  112  Fed.  987,  holding  no  new 
trial  granted  because  district  attorney  concluded  argument  on  Saturday 
and  judge  charged  jury,  one  juror  requesting  delay  on  religious  grounds ; 
Hersen  v.  Smith,  138  Cal.  219,  94  Am.  St.  Rep.  41,  71  Pac.  181,  holding 
Cal.  Code  Civ.  Proc.,  §  134,  forbidding  transaction  of  judicial  business 
on  Sunday,  does  not  prevent  service  of  process  on  that  day. 

Distinguished  in  United  States  v.  Ball,  163  U.  S.  671,  41  L.  Ed.  303, 
16  Sup.  Ct.  1195,  Stone  v.  United  States,  167  U.  S.  196,  42  L.  Ed.  134, 17 
Sup.  Ct.  785  (affirming  64  Fed.  678,  12  C.  C.  A.  461),  and  Hodge  v. 
State,  29  Fla.  507,  10  South.  557,  verdict  may  be  received  and  entered 
on  Sunday. 

Validity  of  judicial  or  official  act  performed  on  Sunday.    Note, 
Ann.  Oaa.  1916B,  10,  11. 

Indictment  must  allege  time  and  place  of  death  and  occurrence  within 
year  and  day,  In  same  jurisdiction. 

Approved  in  Starr  v.  State,  5  Okl.  Cr.  464,  115  Pac.  362,  information 
by  reference  to  preceding  allegations  sufficiently  alleged  time  and  place 
of  death ;  United  States  v.  Hewecker,  79  Fed.  61,  where  stroke  was  on 
XV— 41 
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shipboard  and  death  in  Cuba;  dissenting  opinion  in  Roberson  v.  State, 
42  Fla.  218,  28  South.  428,  majority  holding  sufficient,  under  Florida 
statutes,  indictment  alleging  infliction  of  mortal  wounds  in  one  county 
of  State  without  stating  in  what  county  death  occurred 

Distinguished  in  State  v.  Baldwin,  15  Wash.  17,  45  Pae.  650,  under 
local  statute. 

Accused  must  be  Informed  of  nature  and  cause  of  accusation;  Juris- 
diction must  be  clear. 

Approved  in  Czarra  v.  Board  of  Medical  Supervisors,  24  App.  D.  C. 
258,  complaint  charging  medical  practitioner  with  having  been  accused 
in  police  court  of  distributing  obscene  literature  and  of  having  forfeited 
collateral  deposited  in  that  court  does  not  allege  acts  sufficient  to  consti- 
tute unprofessional  conduct,  justifying  revocation  of  license  to  practice. 


Indictment  must  state  all  essential  ingredients  of  offense. 
Approved  in  Murphy  v.  Massachusetts,  177  TJ.  S.  158,  44  L.  Ed.  714, 
20  Sup.  Ct.  640,  holding  sentence  of  conviction  after  reversal  of  former 
conviction  on  application  of  convict  because  unconstitutional  does  not 
violate  the  double  jeopardy  provision;  United  States  v.  Louisville  & 
N.  R.  Co.,  165  Fed.  939,  indictment  against  carrier  for  moving  cattle 
from  quarantine  district  in  violation  of  Secretary  of  Agriculture's  rules, 
failing  to  allege  facts  showing  promulgation  of  such  rules,  was  insuffi- 
cient; Territory  v.  Montoya,  17  N.  M.  128,  125  Pac.  624,  indictment  for 
murder  charging  assault  upon  Jacobo  Casadoa,  where  name  of  deceased 
appears  in  four  other  essential  charging  parts  of  indictment  as  Jacobo 
Casados,  sufficiently  identifies  person  killed;  Borrego  v.  Territory,  8 
N.  M.  471,  486,  46  Pac.  355,  360,  averment  of  deceased's  "instant  death" 
is  sufficient. 

Indictment  omitting  time  and  place  of  death  charges  assault,  not 
murder. 

Cited  in  United  States  v.  Ball,  163  U.  S.  665,  41  L.  Ed.  301,  16  Sup. 
Ct.  1193,  stating  facts. 

Charge  of  time  and  place  in  indictment  for  homicide.  Note,  3 
L.  R.  A.  (N.  8.)  1022,  1030. 

Jurisdiction  of  prosecution  for  homicide  where  act  occurs  in  one 
state  or  country  and  death  in  another.  Note,  Ann.  Gas.  1913E, 
468. 

140  TJ.  S.  137-142,  35  L.  Ed.  386,  11  Sup.  Ct.  707,  MANNING  T.  AMT. 
Removal  is  effected  by  filing  petition  and  bond. 
Waiver  of  right  to  remove  cause  from  State  to  Federal  court 
Note,  Ann.  Gas.  1913A,  1338. 
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140  U.  S.  142-150,  86  L.  Bd.  888,  11  Sap.  Ct.  743,  UNITED  STATES  v. 
EWING. 

Section  1014,  Revised  Statutes,  requires  Circuit  Court  Commissioners  to 
follow  State  practice. 

Approved  in  Cohen  v.  United  States,  214  Fed.  28,  130  C.  C.  A.  417, 
Federal  statute  providing  offenders  against  Federal  law  may  be  arrested 
by  mode  of  proceeding  in  State  does  not  include  qualifications  of  wit- 
nesses, competency  of  whom  is  not  governed  by  State  statute,  but  by 
common  law;  United  States  v.  Beavers,  125  Fed.  780,  holding,  under 
N.  Y.  Code  Crim.  Proc,  §  618,  commissioner  has  no  power  to  compel 
attendance  of  witness  by  subpoena  served  outside  county  without  court 
order;  Marvin  v.  United  States,  114  Fed.  227,  allowing  commissioner  of 
United  States  court  to  recover  under  Connecticut  practice,  for  sub- 
poenas, warrants  and  complaints,  and  other  papers  under  State  practice ; 
Hallett  v.  United  States,  63  Fed.  822,  825,  and  United  States  v.  Dundy, 
76  Fed.  356,  22  C.  C.  A.  219,  both  following  rule ;  United  States  v.  Rand, 
53  Fed.  350,  3  C.  C.  A.  556  (affirming  48  Fed.  358),  allowing  recognizance 
fees  upon  adjournment  in  accordance  with  Maine  practice;  United 
States  v.  Sanger,  73  Fed.  674,  rule  applies  to  all  stages  of  proceedings. 

Distinguished  in  United  States  v.  Patterson,  150  U.  S.  67,  37  L.  EcL' 
1000,  14  Sup.  Ct.  21,  disallowing  charge  for  hearing  charges  and  deter- 
mining propriety  of  prosecution. 

Circuit  Court's  approval  of  account  Is  prima  fade  evidence  of  correct- 


Approved  in  United  States  v.  Fitch,  70  Fed.  580,  17  C.  C.  A.  233, 
failure  to  audit  clerk's  fees  is  no  defense. 

Distinguished  in  Hallett  v.  United  States,  63  Fed.  823,  where  commis- 
sioner acted  without  authority  of  law. 

United  States  commissioner's  discretion,  In  Issuing  mittimus  to  State 
Jailer  In  Tennessee,  Is  not  reviewable. 

Approved  in  United  States  v.  Rand,  53  Fed.  351,  3  C.  C.  A.  556 
(affirming  48  Fed.  359),  upholding  charge  for  commitment  warrants 
from  day  to  day  pending  examination ;  Clough  v.  United  States,  47  Fed. 
794,  allowing  fees  for  mittimus  writs. 

United  States  commissioner  can  take  but  one  fee  for  taking  acknowl- 
edgment by  accused  and  sureties. 

Approved  in  United  States  v.  Barber,  140  U.  S.  180,  35  L.  Ed.  399,  11 
Sup.  Ct.  752,  United  States  v.  Hall,  147  U.  S.  692,  37  L.  Ed.  334,  13  Sup. 
Ct.  479,  United  States  v.  Taylor,  147  U.  S.  696,  37  L.  Ed.  336,  13  Sup. 
Ct.  479,  and  Clough  v.  United  States,  55  Fed.  923  (reaffirming  47  Fed. 
794),  all  following  rule;  Hirschbeck  v.  United  States,  63  Fed.  950,  allow- 
ing one  fee  for  duplicate  oaths. 
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Clerk  of  court  may  charge  fee  for  taking  acknowledgment  to  Judicial 
recognisance. 

Approved  in  United  States  v.  Barber,  140  U.  S.  166,  168,  35  L.  Ed. 
397,  398,  11  Sup.  Ct.  750,  751,  Goodrich  v.  United  States,  47  Fed.  268, 
and  United  States  v.  Rand,  53  Fed.  351,  3  C.  C.  A.  556  (reaffirming  48 
Fed.  359),  all  following  rule. 

United  States  commissioners  may  charge  for  drawing  complaints. 
Approved  in  United  States  v.  McDermott,  140  U.  S.  154,  35  L.  Ed.  393, 
11  Sup.  Ct.  747,  Goodrich  v.  United  States,  47  Fed.  268,  and  dough  v. 
United  States,  55  Fed.  924  (affirming  47  Fed.  794),  all  following  rule; 
United  States  v.  Barber,  140  U.  S.  165,  35  L.  Ed.  397,  11  Sup.  Ct.  750, 
allowing  fees  for  complaints  and  depositions;  United  States  v.  Julian, 
162  U.  S.  324,  40  L.  Ed.  984,  16  Sup.  Ct.  801,  allowing  separate  fee  for 
jurat  attached  to  deposition  taken  before  commissioner;  Allen  v.  United 
States,  204  U.  S.  583,  51  L.  Ed.  635,  27  Sup.  Ct.  324,  setoff  in  favor  of 
United  States  against  demand  of  commissioner  of  Federal  Circuit  Court 
for  five  cents  more  per  folio  for  drawing  complaints  in  civil  rights  cases 
that  amount  he  had  been  paid  as  in  full  for  such  services  may  be  allowed 
by  Court  of  Claims. 

United  States  commissioner  may  charge  for  entering  return  of  process. 
Approved  in  United  States  v.  Rand,  53  Fed.  351,  3  C.  C.  A.  556 
(affirming  48  Fed.  359),  and  Clough  v.  United  States,  55  Fed.  924  (af- 
firming 47  Fed.  794),  following  rule;  McGourin  v.  United  States,  102 
Fed.  557,  allowing  commissioner's  fee  for  filing  entry  of  returns  of  exe- 
cution. 

United  States  commissioner  may  charge  for  writing  out  testimony. 
Approved  in  United  States  v.  Dundy,  76  Fed.  357,  22  C.  C.  A.  219, 
following  rule;  Hallett  v.  United  States,  63  Fed.  824,  where  court  or- 
dered transcript  of  proceedings. 

Proviso  in  appropriation  bill  is  not  limited  thereto  if  it  would  be  ren- 
dered of  no  effect. 

Approved  in  United  States  v.  McDermott,  140  U.  S.  154,  35  L.  Ed. 
393, 11  Sup.  Ct.  747,  and  United  States  v.  Hall,  147  U.  S.  691,  37  L.  Ed. 
334,  13  Sup.  Ct.  479,  disallowing  docket  fees;  Clough  v.  United  States, 
55  Fed.  923  (affirming  47  Fed.  794),  disallowing  fees  for  docket  and 
index;  Puliston  v.  United  States,  88  Fed.  972,  977,  construing  proviso 
of  Appropriation  Act  of  1894  regulating  marshal's  mileage. 

Distinguished  in  United  States  v.  Puleston,  106  Fed.  295,  297,  45 
C.  C.  A.  297,  disallowing  marshal's  claim  for  mileage  fees  where  persons 
arrested  not  taken  before  nearest  commissioner,  according  to  27  Stat. 
609 ;  United  States  v.  Rand,  53  Fed.  350,  3  C.  C.  A.  556  (affirming  48 
Fed.  358),  proviso  does  not  operate  retrospectively. 
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United  States  commissioners  may  charge  per  diem  fees  on  continuances 
at  defendant's  request. 

Approved  in  United  States  v.  Rand,  53  Fed.  351,  3  C.  C.  A.  556  (affirm- 
ing 48  Fed.  359),  following  rule. 

Miscellaneous.  Cited  in  Carr  v.  Delaware  etc.  R.  Co.,  81  N.  J.  L.  536, 
79  Atl.  324,  exception  to  be  noticed  by  appellate  court  must  be  founded 
upon  some  exception  presenting  legal  question,  which  must  be  stated  on 
record;  United  States  v.  Perry,  50  Fed.  748,  1  C.  C.  A.  648,  declining 
to  consider  fees  disallowed  appellee  who  does  not  appeal;  Clough  v. 
United  States,  55  Fed.  930,  allowing  fees  charged  in  accordance  with 
department  rulings. 

140  U.  8.  151-160,  85  L.  Ed.  891,  11  Sup.  Ot.  746,  UNITED  STATES  ▼. 
McDERMOTT. 

United  States  commissioner,  acting  as  chief  supervisor  of  elections, 
may  charge  for  drawing  supervisors'  oaths. 

Approved  in  Clough  v.  United  States,  55  Fed.  930,  following  rule; 
United  States  v.  Barber,  140  U.  S.  166,  35  L.  Ed.  397,  11  Sup.  Ct.  750, 
and  Clough  v.  United  States,  47  Fed.  794,  allowing  for  jurats  to  sworn 
complaints. 

United  States  commissioner  may  charge  for  drawing  supervisor's  affi- 
davit. 

Approved  in  United  States  v.  Allred,  155  U.  S.  596,  39  L.  Ed.  275, 
15  Sup.  Ct.  233,  allowing  fees  for  administering  required  oaths  to  deputy 
marshals  verifying  accounts. 

United  States  commissioners  may  charge  for  drawing  criminal  com- 
plaints. 

Approved  in  Clough  v.  United  States,  55  Fed.  924,  932  (affirming  47 
Fed.  794),  following  rule. 

United  States  commissioner  may  not  charge  for  docket  fee* 
Approved  in  Clough  v.  United  States,  55  Fed.  923  (affirming  47  Fed. 
794),  following  rule. 

Chief  supervisor  may  charge  fifteen  cents  per  folio  for  drawing  in- 
structions to  supervisors. 

Approved  in  United  States  v.  Poinier,  140  U.  S.  163,  164,  35  L.  Ed. 
396,  11  Sup.  Ct.  753,  754,  and  Dennison  v.  United  States,  168  U.  S.  243, 
245,  42  L.  Ed.  464,  18  Sup.  Ct.  58,  both  following  rule. 

Chief  supervisor  may  charge  for  certificates  to  deputy  marshals'  and 
supervisors'  accounts,  demanded  by  government. 

Approved  in  Clough  v.  United  States,  55  Fed.  930,  allowing  fees  for 
certified  transcripts  made  at  instance  of  district  attorney. 
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140  U.  &  160-164,  86  L.  Ed.  395,  11  Sap.  Ct.  762,  UNITED  STATES  v. 


Chief  supervisor  cannot  charge  for  recording  recommendations  presented 
by  applicants. 

Approved  in  Dennison  v.  United  States,  168  U.  S.  247,  42  L.  Ed.  465, 
18  Snp.  Ct.  59,  applying  rule  to  oaths  of  supervisors. 

Chief  supervisor  may  charge  for  drafting  original  instructions  to  super- 
visors. 

Approved  in  Dennison  v.  United  States,  168  U.  S.  243,  42  L.  Ed.  454, 
18  Sup.  Ct.  68,  following  rule. 

140  U.  S.  164-168,  86  I*  Ed.  996,  11  Sup.  Ct.  749,  UNITED  STATES  v. 


United  8tates  commissioner  may  charge  for  drawing  complaints  or 
affidavits  required  hy  State  law. 

Approved  in  Allen  v.  United  States,  204  U.  S.  583,  51  L.  Ed.  685,  27 
Sup.  Ct.  324,  setoff  in  favor  of  United  States  against  demand  of  commis- 
sioner of  Federal  Circuit  Court  for  five  cents  more  per  folio  for  draw- 
ing complaints  in  civil  rights  cases  than  amount  he  had  been  paid  as  in 
full  for  such  services  may  be  allowed  by  Court  of  Claims;  Marvin  v. 
United  States,  114  Fed.  227,  allowing  commissioner's  claim  for  sub- 
poenas, warrants  and  complaints  agreeably  to  Connecticut  laws;  Good- 
rich v.  United  States,  47  Fed.  268,  and  Clough  v.  United  States,  55  Fed. 
924  (affirming 47  Fed.  7ft4),  both  following  rule;  United  States  v.  Julian, 
162  U.  S.  324,  40  L.  Ed.  984,  16  Sup.  Ct.  801,  allowing  fifteen  cents  per 
folio  for  jurat  attached  to  such  deposition ;  United  States  v.  Barber,  140 
U.  S.  178,  85  L.  Ed.  898,  11  Sup.  Ct.  751,  in  stating  facts. 

United  States  commissioner  may  charge  oath  and  Jurat  in  connection 
with  criminal  deposition. 

Approved  in  Clough  v.  United  States,  47  Fed.  794,  following  rule; 
Clough  v.  United  States,  55  U.  S.  924,  allowing  fifteen  cents  each  for 
certificates  of  witness*  fees;  United  States  v.  Jones,  193  U.  S.-530,  48 
L.  Ed.  777,  24  Sup.  Ct.  561,  sustaining  allowance  of  Federal  court  clerk 
for  transcript  of  record  on  writ  of  error  in  criminal  proceeding  ordered 
on  behalf  of  indigent  defendant. 

United  States  commissioner  allowed  charges  not  objected  to  by  govern- 
ment. 

Approved  in  Clough  v.  United  States,  55  Fed.  930,  allowing  charges 
made  in  harmony  with  department  rulings. 

United  States  commissioners  may  charge  for  oaths  of  sureties  and  jurat, 
but  only  for  one  acknowledgment. 
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Approved  in  United  States  v.  Payne,  147  U.  S.  690,  37  L.  Ed.  333,  13 
Sup.  Ct.  443,  and  Goodrich  v.  United  States,  47  Fed.  268,  both  following 
rale;  United  States  v.  Converse,  63  Fed.  425,  11  C.  C.  A.  274,  allowing 
charges  for  separate  recognizances  where  not  shown  that  all  witnesses 
could  conveniently  recognize  together;  Clough  v.  United  States,  55  Fed. 
924  (affirming  47  Fed.  794),  allowing  for  drafting  bail  bond. 

United  States  commissioners  may  charge  for  transcripts  of  proceedings. 

Approved  in  Hallett  v.  United  States,  63  Fed.  824,  and  United  States 
v.  Dundy,  76  Fed.  356,  22  C.  C.  A.  219,  both  following  rule ;  Clough  v. 
United  States,  47  Fed.  794,  allowing  charge  for  copy  of  process  sent  to 
court  where  defendants  were  held  to  bail. 

United  States  conunlsslonerB  cannot  charge  for  depositions  separately 
if  attached  together. 

Approved  in  Marvin  v.  United  States,  114  Fed.  227,  disallowing  com- 
missioner's claim  for  mittimus  and  recognizances. 

Miscellaneous.  Cited  in  United  States  v.  Morgan,  172  U.  S.  645,  43 
L.  Ed.  1183,  19  Sup.  Ct.  882,  without  designating  particular  syllabus 
approved. 

• 

140  U.  S.  169-177,  35  L.  Ed.  399,  11  Sup.  Ot.  768,  UNITED  STATES  ▼. 
VAN  DUZEE. 

Clerk  of  District  Court  may  charge  for  filing  each  separate  paper  sent 
op  by  commissioner. 

Approved  in  Clough  v.  United  States,  55  Fed.  925,  following  rule. 

Clerk  may  charge  for  filing  oaths,  bonds  and  appointments. 
Approved  in  Clough  v.  United  States,  55  Fed.  926,  following  rule; 
Marsh  v.  United  States,  88  Fed.  888,  allowing  clerks  for  entering  oaths 
of  deputy  marshals. 

Clerk  cannot  charge  for  taking  official  oaths  and  executing  official  bonds. 

Approved  in  United  States  v.  Jones,  193  U.  S.  530,  48  L.  Ed.  777,  24 
Sup.  Ct.  561,  denying  Federal  court  clerk  fees  for  administering  oaths 
and  affixing  jurats  to  accounts  of  United  States  marshals. 

Distinguished  in  Clough  v.  United  States,  55  Fed.  930,  allowing  chief 
supervisor  of  elections  for  supervisors'  oaths  of  office. 

Clerk  may  charge  for  proceedings  had  In  approving  official  accounts. 
Approved  in  United  States  v.  Jones,  147  U.  S.  673,  37  L.  Ed.  326,  13 
Sup.  Ct.  437,  United  States  v.  McCandless,  147  U.  S.  695,  37  L.  Ed.  335, 
13  Sup.  Ct.  466,  and  Clough  v.  United  States,  55  Fed.  926,  all  following 
rule;  United  States  v.  Allred,  155  U.  S.  596,  89  L.  Ed.  275,  15  Sup.  Ct 
233,  allowing  oaths  administered  to  deputy  marshals  verifying  accounts ; 
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Buller  v.  United  States,  87  Fed.  667,  668,  allowing  clerk  for  taxing  affi- 
davit of  marshal  verifying  account;  Marsh  v.  United  States,  88  Fed. 
888,  clerk  may  charge  for  entering  court's  orders  approving  accounts. 
Distinguished  in  Puleston  v.  United  States,  85  Fed.  578,  under  Salary 
Act  of  1896,  marshal  should  be  reimbursed  for  expense  of  proving 
account. 

Clark  may  charge  for  indictment  copies  and  jury  lists,  but  not  at 
government's  expense  except  in  capital  case. 

Approved  in  United  States  v.  Aviles,  222  Fed.  477,  State  statutes  re- 
quiring that  names  of  witnesses  shall  be  indorsed  on  indictment  are  not 
controlling  in  Federal  court;  Jones  v.  United  States,  162  Fed.  420,  89 
C.  C.  A.  303,  where  Federal  prisoner  is  not  indicted  for  capital  offense, 
he  is  not  entitled  as  of  right  to  list  of  witnesses  or  jurors;  Marvin  v. 
United  States,  114  Fed.  226,  disallowing  claim  for  copy  of  indictment 
furnished  accused  at  his  request,  not  under  order  of  court;  United 
States  v.  Dundy,  76  Fed.  358,  22  C.  C.  A.  219,  following  rule;  Shelp  v. 
United  States,  81  Fed.  697,  26  C.  C.  A.  570,  defendants  in  cases  not 
capital  are  not  entitled  to  list  of  witnesses. 

Clerk  may  charge  for  copies  of  orders  on  marshals  to  pay  Jurors,  but 
not  for  seals. 

Approved  in  Marvin  v.  United  States,  114  Fed.  228,  allowing  charges 
for  certificates  of  orders  to  pay  jurors  and  for  depositions;  United 
States  v.  Marsh,  106  Fed.  483,  45  C.  C.  A.  436,  holding  clerk  should  not 
include  item  for  affixing  seal;  United  States  v.  Taylor,  147  U.  S.  696, 
37  L.  Ed.  336,  13  Sup.  Ct.  479,  following  rule;  United  States  v.  Jones, 
147  U.  S.  674,  37  L.  Ed.  327,  13  Sup.  Ct.  438,  allowing  charge  for  un- 
sealed certified  copies  of  orders  approving  marshal's  accounts;  Van 
Duzee  v.  United  States,  59  Fed.  442,  443,. disallowing  charge  for  seals 
on  certified  copies  of 'orders  for  witness'  fees,  etc.;  Clough  v.  United 
States,  55  Fed.  926,  and  United  States  v.  Converse,  63  Fed.  425,  11 
C.  C.  A.  274,  allowing  unsealed  certificates  to  orders  for  witness'  fees; 
Van  Duzee  v.  United  States,  73  Fed.  795,  disallowing  charge  for  seal 
on  certificates  of  court's  order  authorizing  purchase  of  books;  United 
States  v.  Dundy,  76  Fed.  359,  22  C.  C.  A.  219,  disallowing  charge  for 
affixing  seal  to  court  orders  for  payment  of  witnesses;  Logan  Co.  v. 
Trimm,  57  Ark.  497,  22  S.  W.  166,  county  clerk  cannot  collect  fee  for 
certificate  not  requiring  seal. 

Distinguished  in  Marsh  v.  United  States,  88  Fed.  885,  where  certifi- 
cates are  not  for  department's  use. 

Clerk's  docket  fee  in  criminal  cases  includes  entry  of  orders  for  trial 
and  recording  verdict. 

Modified  in  United  States  v.  Van  Duzee,  140  U.  S.  199,  35  L.  Ed.  403, 
11  Sup.  Ct.  941,  enumerating  services  covered  by  docket  fee. 


649  UNITED  STATES  v.  BARBER.    140  U.  S.  177-180 

Cleric  may  charge  for  recording  commissioner's  order  binding  accused 
over. 

Approved  in  Van  Duzee  v.  United  States,  59  Fed.  445,  following  rule  ; 
United  States  v.  Taylor,  147  U.  S.  697,  37  L.  Ed.  336,  13  Snp.  Ct.  480, 
charge  for  essential  parts  of  judgment  record,  as  required  by  district 
practice,  is  proper;  Clough  v.  United  States,  55  Fed.  926,  allowing  charge 
for  making  final  record. 

Distinguished  in  United  States  v.  King,  147  U.  S.  685,  37  L.  Ed.  331, 
13  Sup.  Ct.  442,  disallowing  as  part  of  final  record  proceedings  before 
commissioner. 

Clerks  of  courts  may  charge  for  any  services  rendered  by  order  of 
court. 

Approved  in  United  States  v.  Jones,  193  U.  S.  530,  48  L.  Ed.  777,  24 
Sup.  Ct.  561,  allowance  of  Federal  court  clerk  for  transcript  of  record 
in  criminal  proceeding  ordered  on  behalf  of  indigent  defendant,  proper ; 
United  States  v.  Hillyer,  1  Alaska,  53,  allowing  marshal  fees  paid 
jurors  and  witnesses  under  order  of  court  although  witnesses  United 
States  officers;  United  States  v.  Allred,  155  U.  S.  593,  39  L.  Ed.  274, 
15  Sup.  Ct.  232,  allowing  fees  for  various  services  authorized  by  court ; 
Clough  v.  United  States,  55  Fed.  926,  where  court  ordered  copies  of 
mittimus  writs;  Fuller  v.  United  States,  58  Fed.  331,  where  court  or- 
dered separate  reports  of  witness'  fees  due;  Hallett  v.  United  States, 
63  Fed.  824,  allowing  commissioner  for  copies  of  process  ordered  by 
court;  United  States  v.  Converse,  63  Fed.  424,  11  C.  C.  A.  274,  allowing 
charge  for  entering  court's  orders;  Butler  v.  United  States,  87  Fed. 
667,  allowing  clerk  for  filing  affidavits  for  indigent  defendants  by  court's 
order;  Marsh  v.  United  States,  88  Fed.  890,  allowing  clerk  for  issuing 
commissions  to  commissioners  appointed  by  court  at  court's  order. 

Miscellaneous.  Cited  in  OUara  v.  United  States,  129  Fed.  556,  64 
C.  C.  A.  81,  within  court's  discretion  to  limit  number  of  defendant's  wit- 
nesses to  be  subpoenaed  at  government's  expense  to  four;  United  States 
v.  Hillyer,  1  Alaska,  55,  67,  sustaining  department  allowance  of  claim  of 
United  States  marshal  for  mileage  for  transporting  prisoners  without 
formal  proof  and  holding  approval  thereof  prima  facie  evidence  of  cor- 
rectness. 

140  U.  S.  177-180,  35  L.  Ed.  398,  11  Sup.  0%.  761,  UNITED  STATES  v. 


United  States  commissioners  will  be  allowed  for  criminal  complaints 
necessarily  exceeding  three  folios  in  length. 

Approved  in  United  States  v.  Rand,  53  Fed.  351,  3  C.  C.  A.  556 
(affirming  48  Fed.  359),  and  Clough  v.  United  States,  55  Fed.  924 
(affirming  47  Fed.  794),  following  rule. 
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Approval  by  court  of  commissioner*  accounts  is  conclusive,  if  proper 
exercise  of  discretion. 

Distinguished  in  Dennison  v.  United  States,  168  U.  S.  243,  42  L.  Ed. 
454,  18  Sup.  Ct.  58,  where  supervisors'  claim  was  for  services  not  re- 
quired of  him;  Hallett  v.  United  States,  63  Fed.  823,  where  commis- 
sioner clearly  exceeded  authority. 

United  States  comndBsionerB  may  charge  for  acknowledging  recog- 
nisance but  only  once  on  same  recognisance. 

Approved  in  Clough  v.  United  States,  55  Fed.  924,  following  rule; 
Herschbeck  v.  United  States,  63  Fed.  950,  allowing  hut  one  fee,  though 
duplicate  oaths  are  required. 

140  U.  &  180-183,  36  I*.  Ed.  385,  11  Sup.  Ot.  725,  OLTJETT  V.  OLAFLIN. 

Patent  No.  156,880  granted  to  duett  for  method  of  attaching  shirt  bosom 
is  void  for  want  of  invention. 

Approved  in  Dalby  v.  Lynes,  64  Fed.  380,  annulling  Dalby  patent  for 
undershirt;  Chase  v.  Catlin,  64  Fed.  771,  Appleton  patent  for  under- 
shirt ;  Ypsilanti  etc.  Mfg.  Co.  v.  Van  Valkenburg,  72  Fed.  281,  Bowling 
patent  for  garment  stay ;  Baldwin  v.  Kresl,  76  Fed.  826,  22  C.  C.  A.  593, 
Miller  and  Peters'  patent  for  cigar-molds;  Dederick  v.  Gardner,  50  Fed. 
100,  arguendo. 

140  U.  8.  183,  35  L.  Ed.  386,  11  Sup.  Ct  727,  OLTJETT  ▼.  McNEANT. 

Not  cited. 

140  U.  8.  184-196,  85  I*  Ed.  404,  11  Sup.  Ot.  803,  ST.  PAUL  PLOW  WORKS 
▼.  STABLING. 

Unlimited  license  to  make  and  sell  extends  to  whole  life  of  patent. 
Approved  in  Edison  etc.  Light  Co.  v.  Peninsular  Light  etc.  Co.,  95 
Fed.  675,  following  rule;  American  St.  Car  Advertising  Co.  v.  Jones, 
122  Fed.  808,  holding  where  license  not  limited  in  duration  it  continued 
until  revocation  of  license  or  death  of  patent,  and  licensee  liable  for 
royalties;  Williams  v.  Knibbs,  213  Mass.  536,  100  N.  E.  667,  where 
contract  recited  that  plaintiff  had  applied  for  patent  and  had  assigned 
half  interest  to  defendant,  who  was  to  pay  expense  of  procuring  patent, 
defendant  had  no  right  to  terminate  contract  before  hearing  expense  of 
procuring  patent. 

License  to  sell  Is  not  revocable  without  licensor's  consent  which  is 
negatived  by  suit  for  royalty. 

Distinguished  in  Seal  v.  Bookkeeper  Pub.  Co.,  130  Fed.  453,  64  C.  C.  A 
651,  where  license  for  limited  period,  no  positive  act  required  to  ter- 
minate it. 
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Notice  renouncing  license  is  ineffectual  where  licensee  continues  to 
manufacture. 

Approved  in  Tate  v.  Baltimore  &  0.  R.  Co.,  229  Fed.  143,  where 
owner  of  patent  repudiates  license  by  suing  licensee  for  infringement,  he 
cannot  rely  on  its  as  estoppel. 

Distinguished  in  Hunt  v.  Moline  Plow  Co.,  52  Fed.  748,  where  license 
provided  for  such  notice  and  plow  afterward  made  was  substantially 
different. 

Evidence  of  disparity  in  price  is  immaterial  where  articles  are  shown 
substantially  similar. 

Cited  in  American  etc.  Pulp  Co.  v.  Howland  etc.  Pulp  Co.,  70  Fed. 
998,  arguendo. 

Proof  of  date  of  plaintiff's  invention  is  matter  of  rebuttal  after  defend- 
ant has  shown  prior  patent. 

Approved  in  Hentschel  v.  Carthage  Sulphite  Pulp  Co.,  169  Fed.  127, 
Hentschel  patent  for  composition  for  digester  linings  is  void  for  antici- 
pation, and  because  of  prior  public  use  for  more  than  two  years  prior 
to  application  for  patent ;  Westinghouse  Electric  &  Mfg.  Co.  v.  Mutual 
Life  Ins.  Co.,  129  Fed.  216,  holding  burden  upon  a  complainant  to  show 
clearly  anticipation  anticipated;  Westinghouse  Electric  &  Mfg.  Co.  v. 
Saranac  Lake  etc.  Light  Co.,  108  Fed.  222,  holding  where  anticipation 
shown,  if  date  of  application  be  date  of  invention  patentee  must  show 
prior  invention;  Clark  Thread  Co.  v.  Willimantic  Linen  Co.,  140  U.  S. 
492,  35  L.  Ed.  526,  11  Sup.  Ct.  851,  plaintiff  must  prove  priority  of  in- 
vention when  defendant  proves  prior  patent;  Pacific  etc.  Ry.  Co.  v. 
Butte  etc.  Ry.  Co.,  55  Fed.  765,  device  perfected  before  issue  of  patent 
is  not  anticipated  thereby;  Untermeyer  v.  Freund,  58  Fed.  208,  7 
C.  C.  A.  183,  date  of  alleged  anticipation  must  be  clearly  proved;  Von 
Schmidt  v.  Bowers,  80  Fed.  140,  25  C.  C.  A.  323,  defense  of  anticipation 
refers  to  date  of  invention,  not  patent. 

Distinguished  in  Rauhe  v.  Justi,  196  Fed.  55,  Rauhe  patent  for  im- 
provements in  sets  of  artificial  teeth  are  not  void  on  face  for  lack  of 
novelty  and  invention. 

Right  to  patent  for  new  combination  of  machines  or  processes. 
Note,  20  E.  R.  0.  157. 

Right  of  purchaser  or  licensee  to  alter  patented  article.    Note,  3 
B.  R.  0.  339. 

140  U.  8.  199-200,  35  L.  Ed.  402,  11  Sup.  Ot.  941,  UNITED  STATES  T. 
VAN  DUZEE. 

Clerk's  docket  fee  covers  entry  of  case,  indexing  contemporaneous  min- 
utes and  incidental  services. 
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Approved  in  Van  Duzee  v.  United  States,  48  Fed.  650,  docket  fee 
does  not  include  swearing  criminal  witnesses ;  Hallett  v.  United  States, 
63  Fed.  824,  excluding  from  docket  fee  "entering  any  return";  Marsh  v. 
United  States,  88  Fed.  884,  where  docket  fee  would  be  grossly  inade- 
quate to  cover  papers  filed.' 

Miscellaneous.  Miscited  in  United  States  v.  Converse,  63  Fed.  424, 
11  C.  C.  A.  274, 140  U.  S.  169,  35  L.  Ed.  399,  11  Sup.  Ct.  758. 

140  U.  8.  200-209,  36  L.  Ed.  409,  11  Sup.  Ot.  735,  IX  BE   CLAASEN. 

Act  of  March,  1891,  authorising  writ  of  error  to  Supreme  Court,  in- 
cluded caws  already  tried. 

Approved  in  McLish  v.  Roff,  141  U.  S.  664,  36  L.  Ed.  894,  12  Sup.  Ct. 
119,  appeal  on  question  of  jurisdiction  does  not  lie  till  final  judgment; 
Northern  Pac.  R.  Co.  v.  Amato,  49  Fed.  883,  1  C.  C.  A.  468,  where  judg- 
ment was  entered  after  act  passed  and  before  Circuit  Court  of  Appeals 
first  convened ;  Baltimore  etc.  R.  Co.  v.  Andrews,  50  Fed.  730, 17  L.  R.  A. 
191,  1  C.  C.  A.  636,  appeal  to  Circuit  Court  of  Appeals  lay  at  once  upon 
passage  of  said  act ;  The  Mattano,  52  Fed.  878,  3  C.  C.  A.  325,  and  The 
Alejandro,  56  Fed.  623,  6  C.  C.  A.  54,  entertaining  appeal  from  Circuit 
Court's  admiralty  decision  rendered  after  said  act  passed  upon  case 
pending  before ;  Campbell  v.  Iron  etc.  Min.  Co.,  83  Fed.  646,  27  C.  C.  A. 
646,  repeal  of  statute  giving  new  trials,  as  of  right,  in  ejectment,  applies 
to  pending  suits. 

Distinguished  in  Mason  v.  Pewabic  Min.  Co.,  153  U.  S.  366,  38  L.  Ed. 
746,  14  Sup.  Ct.  849,  declining  appeal  taken  after  July  1,  1891,  from  cir- 
cuit judgment,  not  within  section  5  of  Judiciary  Act  of  1891. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal 
Supreme  Court  for  review.    Note,  66  L.  R.  A.  835,  842,  845,  866. 

Infamous  crimes  are  punishable  by  imprisonment  in  penitentiary  with 
or  without  hard  labor. 

Approved  in  Fitzpatrick  v.  United  States,  178  U.  S.  307,  44  L.  Ed 
1080,  20  Sup.  Ct.  945,  holding  conviction  for  murder  punishable  with 
death  is  conviction  of  capital  crime,  although  jury  may  affix  life  im- 
prisonment ;  United  States  v.  J.  Lindsay  Wells  Co.,  186  Fed.  249,  insti- 
tution of  proceedings  under  Pure  Food  and  Drug  Act  by  information 
was  not  violation  of  fifth  amendment,  since  imprisonment  for  one  year 
cannot  be  in  penitentiary  and  violation  of  act  is  not  infamous  crime; 
United  States  v.  Wells,  163  Fed.  324,  holding  district  attorney  had  no 
right  to  be  present  during  deliberations  of  grand  jury,  nor  to  express 
opinions  on  questions  of  fact,  or  as  to  weight  and  sufficiency  of  evi- 
dence; McKnight  v.  United  States,  113  Fed.  452,  51  C.  C.  A.  285.  hold- 
ing, under  Rev.  Stats.,  §  1007,  writ  of  error  in  conviction  for  embezzle- 
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ment  stays  execution;  Good  Shot  v.  United  States,  104  Fed.  258,  43 
C.  G.  A.  525,  holding  murder  of  one  Indian  by  another  is  capital  crime 
punishable  with  death  under  Rev.  Stats.,  §  5339,  and  not  reduced  be- 
cause jury  spared  penalty;  Borino  v.  General  Registrars  of  Voters,  86 
Conn.  627,  86  Atl.  598,  under  constitutional  provision  that  privileges  of 
elector  shall  be  forfeited  by  conviction  of  infamous  crime,  person  con- 
victed of  obtaining  money  under  false  pretenses  punishable  by  fine,  or 
.imprisonment  for  not  more  than  three  years,  or  both,  forfeits  privileges, 
though  only  fine  was  imposed ;  Garitee  v.  Bond,  102  Md.  383,  111  Am.  St. 
Rep.  388,  62  Atl.  632,  denying  pension  agent  violating  statute  prohibit- 
ing certain  charges  for  prosecuting  claim,  guilty  of  infamous  crime; 
State  v.  Nichols,  27  R.  I.  83,  60  Atl.  768,  offense  punishable  by  imprison- 
ment for  one  year  or  more  is  infamous  "crime  within  Const.,  art.  I,  §  7 ; 
Butler  v.  Wentworth,  84  Me.  32,  17  L.  R.  A.  766,  24  Atl.  458,  following 
rule;  Folsom  v.  United  States,  160  U.  S.  123,  40  L.  Ed.  364,  16  Sup.  Ct. 
223,  appeals  from  territorial  courts  in  cases  of  infamous  crimes  do  not 
lie  to  Circuit  Court  of  Appeals ;  United  States  v.  Cadwallader,  59  Fed. 
679,  infamous  crimes  are  felonies,  though  statute  denominate  them  mis- 
demeanors ;  State  v.  Clark,  60  Kan.  455,  56  Pac.  769,  reformatory  convict 
is  incompetent  to  testify  in  criminal  case;  dissenting  opinion  in  Rosen 
v.  United  States,  161  U.  S.  45,  40  L.  Ed.  611,  16  Sup.  Ct.  481,  majority 
upholding  indictment  which  omits  specific  obscene  matter  mailed,  be- 
cause indecent. 

Distinguished  in  May  v.  United  States,  157  Fed.  14,  86  C.  C.  A.  675, 
offenses  mentioned  in  Rev.  Stats.,  §  5209,  are  misdemeanors  and  accused 
is  limited  to  three  peremptory  challenges. 

What  is  an  infamous  crime  requiring- presentment  by  grand  jury. 
Note,  17  L.  R.  A.  764. 

Writ  of  error  under  act  of  March,  1891,  is  matter  of  right  and  Supreme 
Court  justice  may  sign  citation. 

Approved  in  Gay  v.  Hudson  River  Electric  Power  Co.,  190  Fed.  823, 
824,  where  presiding  judge  of  Circuit  Court  of  Appeals  allowed  appeal 
from  Circuit  Court,  signed  citation,  and  fixed  amount  of  security  of 
supersedeas,  bond  to  be  approved  by  "this  court,"  in  order  to  be  effec- 
tive as  supersedeas,  bond  must  be  approved  by  such  judge. 

Act  of  March,  1891,  did  not  create  right  to  hill  of  exceptions  In  caw 
already  tried. 

Approved  in  Claassen  v.  United  States,  142  U.  S.  148,  35  L.  Ed.  968, 
12  Sup.  Ct.  171,  only  errors  of  record  are  reviewable. 

Under  section  613,  Bevlsed  Statutes,  all  three  judges  may  hold  court 
for  criminal  business. 
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Approved  in  United  States  v.  New  York,  N.  H.  &  H.  R.  Co.,  165  Fed. 
748,  act  of  Congress  providing  that  attorney  general  may  file  certificate 
of  importance  giving  precedence  to  suit  against  unlawful  restraints  and 
monopolies  of  trade  and  commerce,  though  discriminatory/ is  valid; 
State  v.  Cram,  84  Me.  275,  24  Atl.  854,  legislature  has  power  to  confer 
greater  jurisdiction  on  police  than  trial  justices. 

Supersedeas  may  be  Issued  by  Supreme  Court  under  section  710,  Re- 
vised Statutes. 

Approved  in  Omaha  etc.  Street  Ry.  Co.  v.  Interstate  Commerce  Com- 
mission, 222  U.  S.  582,  56  L.  Ed.  324,  32  Sup.  Ct.  833,  where  Supreme 
Court  considers  it  proper,  enforcement  of  order  of  commerce  court  will 
be  suspended  pending  appeal,  on  appellant  giving  bond  for  amount  and  in 
form  prescribed  by  supreme  court ;  Oates  v.  United  States,  233  Fed.  208, 
in  criminal  contempt  proceedings,  where  writ  of  error  was  granted  and 
defendants  were  admitted  to  bail  on  same  day  sentence  was  pronounced, 
they  cannot  complain  that  trial  court  refused  to  suspend  sentence  pend- 
ing application  for  writ  of  error;  Gould  v.  United  States,  205  Fed.  887, 
126  C.  C.  A.  1,  where  two  writs  have  been  issued  within  time  limited  for 
appeal,  appellate  court  may  retain  them  both  until  final  decision  of  case, 
and  may  transfer  files  and  records  in  one  to  other  for  purpose  of  hear- 
ing and  decision;  Hardesty  v.  United  States,  184  Fed.  272,  274,  106 
C.  C.  A.  411,  while  writ  of  error  to  review  conviction  for  noncapital 
crime  and  supersedeas  to  stay  execution  is  matter  of  right,  appearance 
or  bail  bond  is  required  to  entitle  accused  to  go  at  large  pending  writ 
of  error ;  Hardesty  v.  United  States,  168  Fed.  30,  93  C.  C.  A.  417,  deny- 
ing motion  by  surety  to  discharge  supersedeas  bond  as  one  executed 
without  authority  of  law. 

Distinguished  in  New  England  R.  Co.  v.  Hyde,  101  Fed.  399,  41 
C.  C.  A.  549,  holding  Circuit  Court  of  Appeals  cannot  under  Rev.  Stats., 
§  716,  allow  supersedeas  where  plaintiff  in  error  failed  to  conform  to 
section  1007  by  filing  writ  and  bond  in  sixty  days. 

Supersedeas  may  be  had  by  serving  writ  under  section  1007,  provid- 
ing justice  signing  citation  directs. 

Approved  in  Hudson  v.  Parker,  156  U.  S.  284,  39  L.  Ed.  426,  15  Sup. 
Ct.  452,  only  security  necessary  is  for  bail. 

Supreme  Court  justice  signing  writ  may  direct  that  it  operate  as  super- 
sedeas, under  rule  36. 

Approved  in  In  re  McKenzie,  180  U.  S.  550,  45  L.  Ed.  663,  21  Sup.  Ct. 
473,  upholding  writ  of  supersedeas  issued  by  Circuit  Court  of  Appeals 
to  District  Court  after  appeal  allowed,  and  supersedeas  find  approved, 
papers  filed  next  day;  Hudson  v.  Parker,  156  U.  S.  283,  89  L.  Ed.  426, 15 
Sup.  Ct.  452  (see  dissenting  opinion  in  156  U.  S.  293,  39  L.  Ed.  429, 15 
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Sup.  Ct.  453),  any  of  supreme  justices,  without  reference  to  circuit,  may 
act  under  above  rule;  Tornanses  v.  Melsing,  106  Fed.  787,  45  C.  C.  A. 
615,  holding  under  section  11  of  act  creating  Circuit  Court  of  Appeals, 
a  single  judge  may  grant  appeal  and  supersedeas ;  Ex  parte  Rodley,  132 
Cal.  41,  64  Pac.  92,  holding  writ  of  error  to  Federal  Supreme  Court  from 
conviction  for  perjury  operated  as  supersedeas,  and  sheriff  had  no  au- 
thority to  deliver  defendant  to  State  prison. 

140  U.  &  209-213,  35  L.  Ed.  492,  11  Sup.  Ot.  786,  KNEELAND  ▼.  LAW- 
RENCE. 

Railroad  coupon  bonds  payable  to  bearer  pan  by  delivery  free  from 
equities. 

Approved  in  Clark  v.  Evans,  66  Fed.  264,  13  C.  C.  A.  433,  in  absence 
of  bad  faith  only  actual  knowledge  affects  title  of  holder  for  value  of 
negotiable  paper;  America  Nat.  Bank  v.  America,  Wood  Paper  Co.,  19 
R.  1. 154,  61  Am.  St.  Rep.  749,  29  L.  R.  A.  104,  32  Atl.  305,  corporation's 
mortgage  bonds  payable  to  bearer  are  negotiable. 

Claims  which  take  precedence  over  mortgages  of  railway  and  like 
property.    Note,  54  Am.  St.  Rep.  415. 

Burden  la  on  one  asserting  bad  faith  in  acquiring  bonds  payable  to 
bearer. 

Approved  in  State  v.  Dickerson,  33  Nev.  557,  113  Pac.  109,  granting 
mandamus  to  compel  lieutenant-governor  to  accept  bonds  of  another 
State,  pursuant  to  statute,  as  validity  of  bonds  need  not  be  proven  in 
advance  by  petitioner,  but  suspending  writ  to  give  legislature  oppor- 
tunity to  amend  law  so  that  acceptance  may  not  be  required ;  Atlas  Nat. 
Bank  v.  Holm,  71  Fed.  492,  19  C.  C.  A.  94,  presumption  favors  note 
holder's  good  faith. 

Miscellaneous.  Cited  in  Kneeland  v.  Foundry  &  Mach.  Works,  140 
U.  S.  593,  35  L.  Ed.  543,  11  Sup.  Ct.  857,  in  statement  of  facts. 

140  TJ.  S.  213-219,  85  L.  Ed.  450,  11  Sup.  Ot.  768,  DWIGHT  v.  MERBITT. 

Finished  iron  rails,  unused  but  rusty,  are  dutiable  as  "iron  bars  for 
railroads." 

Approved  in  G.  W.  Sheldon  &  Co.  v.  United  States,  152  Fed.  319,  old 
iron  chains  are  not  "junk,  old"  within  meaning  of  Tariff  Act,  but  are 

dutiable  as  "scrap  iron fit  only  to  be  remanuf actured" ;  Downing 

v.  United  States,  116  Fed.  780,  holding  old  cannon,  ninety-one  per  cent 
copper,  dutiable  as  manufactures  of  metal  not  entitled  to  free  entry  as 
brass  or  old  copper;  Carberry  v.  United  States,  115  Fed.  774,  holding 
second-hand  bottles  usable  as  such  dutiable  as  bottles  under  paragraph 
99,  Tariff  Act  of  1897,  and  not  on  free  list  as  "junk." 
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Distinguished  in  R.  L.  Ginsburg  &  Sons  v.  United  States,  147  Fed 
532,  old  fish-plates  no  longer  useful  for  railroad  purposes  and  suitable 
only  for  "scrap"  not  dutiable  as  "railway  fish-plates." 

Classification  Is  determined  by  examination  of  article  as  imported. 
Approved  in  United  States  v.  Citroen,  223  U.  S.  415,  56  L.  Ed.  488, 
32  Sup.  Ct.  259,  loose  drilled  pearls,  unset  and  unstrung,  however  care- 
fully matched  for  necklace,  are  dutiable  as  "pearls  in  their  natural  state, 
not  strung  or  set,"  though  such  pearls  had  been  strung  temporarily  for 
display  previous  to  importation. 

Object  of  Revised  Statutes  was  to  simplify  and  bring  together  all  laws 
which,  from  similarity  of  purpose,  ought  to  be  brought  together,  to  expunge 
redundant  and  obsolete  enactments  and  to  make  suck  alterations  as  might 
be  necessary  to  reconcile  contradictions  and  amend  imperfections  in  pie- 
existing  statutes. 

Approved  in  United  States  v.  Nelson,  199  Fed.  467,  act  of  Congress 
of  1857,  providing  that  person  testifying  falsely  as  to  matters  affecting 
right  or  title  to  public  land  shall  be  deemed  guilty  of  perjury,  having 
been  partially  incorporated  into  Rev.  Stats.,  §  5392,  was  within  provi- 
sions for  repeal  embodied  in  section  5596;  Morrow  v.  Warner  Valley 
Stock  Co.,  56  Or.  333,  101  Pac.  179,  omission  of  word  "reserved"  in  Re- 
vision of  1873-74  was  accidental,  not  amendment,  and  prior  to  selec- 
tion and  approval  by  Secretary  of  Interior  of  swamp  and  overflowed 
lands,  United  States  could  dispose  of  lands  under  general  land  laws,  and 
State  could  not  by  contract  interfere  with  acts  of  intending  settlers 
under  land  laws. 

140  XT.  8.  220-226,  85  L.  Ed.  486,  11  Sup.  Ct.  844,  TTNIONTOWN  BAHK 
v.  MACKEY. 

Extension  by  agreement  between  principal  maker  and  holder  discharges 
joint  makers. 

Approved  in  Reed  v.  Tierney,  12  App.  D.  C.  171,  agreement  between 
maker,  indorser,  and  holder  of  promissory  note  to  extend  time  of  pay- 
ment, in  consideration  of  payment  of  interest  for  such  time,  binds  in- 
dorser ;  Dillaway  v.  Peterson,  11  S.  D.  218,  76  N.  W.  927,  mortgagee's  ex- 
tension of  church  mortgage  after  purchase  by  one  trustee  of  mortgaged 
lands  releases  others. 

Suretyship — Extension   of  time   of   payment — Release   of   surety. 
«<  Note,  55  Am,  St.  Rep.  874. 

Release  of  indorser  of  note  by  failure  to  enforce  liability  of  maker. 
Note,  18  L.  R.  A.  (N.  S.)  535. 

Agreement  to  extend  time,  conditional  upon  surety's  consent,  as  re- 
leasing surety.    Note,  L.  R.  A.  19150,  832. 
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Mere  acceptance  of  interest  does  not  imply  agreement  to  extend  time. 

Approved  in  Hamilton  Nat.  Bank  v.  Breeden,  130  Tenn.  470,  472, 
LLA,  19150,  831,  171  S.  W.  87,  88,  surety  was  not  discharged  where 
holder  agreed  to  permit  renewals  only  on  condition  that  surety  would 
sign  renewal  notes. 

Distinguished  in  Scott  v.  Scruggs,  95  Ala.  388, 11  South.  216,  payment 
of  interest  in  advance  will  support  agreement  to  extend ;  Bank  of  British 
Columbia  v.  Jeffs,  15  Wash.  236,  46  Pac.  249,  where  interest  payment  is 
accepted  without  inadvertence  before  note's  maturity. 

Consideration  for  agreement  extending  time  of  payment.    Note,  52 
L.  B.  A.  (N.  S.)  357. 

Miscellaneous.  Cited  in  Pearce  v.  Strickler,  9  N.  M.  477,  54  Pae.  751, 
excluding  ex  parte  statement  cf  one  payee  as  to  execution  of  note. 

140  XT.  8.  226-234,  35  L.  Ed.  497,  11  Crap.   Ct.   822,  EQUITABLE  UFE 
A8SUBANOE  CO.  V.  CLEMENTS. 

Life  policy  conditioned  to  take  effect  when  premium  paid  Is  contract 
of  State  where  delivered. 

Approved  in  New  York  Life  Ins.  Co.  v.  Deer  Lodge  County,  231  U.  S. 
509,  58  L.  Ed.  338,  34  Sup.  Ct.  167,  insurance  is  not  commerce,  and  for- 
eign life  insurance  company  may  be  subjected  to  annual  tax  under 
Montana  Code  upon  basis  of  excess  of  premiums  received  over  losses  and 
expenses  within  State  during  previous  year;  Northwestern  Mutual  Life 
Ins.  Co.  v.  McCue,  223  U.  S.  247,  248,  38  L.  E.  A.  (N.  S.)  57,  56  L.  Ed. 
423,  424,  32  Sup.  Ct.  220,  life  policy  executed  at  company's  office  in  Wis- 
consin, conditioned  to  take  effect  upon  payment  of  first  premium,  is 
Virginia  contract,  where  insured  was  resident  of  that  State  and  policy 
was  delivered  there  and  note  for  premium  given  and  paid  there ;  Mutual 
Life  Ins.  Co.  v.  Hill,  193  XL  S.  554,  48  L.  Ed.  792,  24  Sup.  Ct.  538,  laws 
of  place  of  contract  control  terms  and  obligations  of  policy  unless  par- 
ties stipulate  with  reference  to  other  laws;  Mutual  Life  Ins.  Co.  v. 
Cohen,  179  U.  S.  264,  45  L.  Ed.  184,  21  Sup.  Ct.  107,  holding  policy  of 
New  York  insurance  company  issued  to  applicant  in  Montana  not  within 
N.  Y.  Laws  1877,  c.  321,  requiring  notice  for  forfeiture  for  default; 
Mutual  Life  Ins.  Co.  v.  Phinnyl,  178  U.  S.  337,  44  L.  Ed.  1098,  20  Sup. 
Ct.  909,  holding  policy  issued  by  New  York  company  to  applicant  in 
Washington  to  take  effect  when  first  premium  paid  governed  by  Wash- 
ington law;  Lamson  Bros.  &  Co.  v.  Bane,  206  Fed.  259,  46  L.  R.  A.  (N.  S.) 
650,  124  C.  C.  A.  121,  holding  contracts  for  purchase  of  railroad  stock 
from  brokers  having  main  office  in  Chicago  and  branch  office  at  Des 
Moines  were  Iowa  contracts,  and  margins  paid  were  not  recoverable; 
Royal  Union  Mut.  Life  Ins.  Co.  v.  Wynn,  177  Fed.  296,  bill  to  set  aside 
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life  insurance  contract  made  in  Georgia,  insuring  life  of  resident  of 
that  State,  and  cross-bill  to  recover  proceeds  of  policy,  must  be  deter- 
mined in  accordance  with  law  of  that  State;  Carrollton  Furniture  Mfg. 
Co.  v.  American  Credit  Indemnity  Co.,  124  Fed.  27,  59  C.  C.  A.  545, 
holding  where  application  made  in  Kentucky  and  premium  paid  there, 
contract  governed  by  laws  of  Kentucky;  Supreme  Council  American 
Legion  of  Honor  v.  Getz,  112  Fed.  121,  50  C.  C.  A.  153,  holding  policy 
made  in  Pennsylvania  governed  by  Pennsylvania  law  preventing  frater- 
nal insurance  society  from  reducing  amount  of  benefit ;  Kelley  v.  Mutual 
Life  Ins.  Co.,  109  Fed.  58,  holding  policy  governed  by  Iowa  laws  where 
medical  examination  was  in  Iowa,  and  application  made  there  and  in- 
sured's residence  there;  Fidelity  Mut.  Life  Assn.  v.  Jeffords,  107  Fed. 
408,  53  L.  R.  A.  193,  46  C.  C.  A.  377,  holding  policy  made  and  delivered 
and  premiums  paid  thereon  in  Georgia  governed  by  Ga.  Code,  §  2101, 
avoiding  policy  for  willful  misstatements;  Washburn  etc.  Mfg.  Co.  v. 
Reliance  Marine  Ins.  Co.,  106  Fed.  117,  holding  policy  of  marine  insur- 
ance delivered  in  Massachusetts  is  Massachusetts  contract,  but  being 
question  of  commercial  law  governed  l)y  Federal  decisions;  Corley  v. 
Travelers'  Protective  Assn.,  105  Fed.  859,  46  C.  C.  A.  278,  holding  asso- 
ciation having  post  in  Kentucky,  receiving  members  and  paying  dues 
through  such  post,  was  doing  business  and  subject  to  Ky.  Stats.,  §  679, 
relating  to  insurance  policies;  Provident  Sav.  etc.  Soc.  v.  Hadley,  102 
Fed.  859,  43  C.  C.  A.  25,  holding  where  policy  approved  and  accepted 
in  Massachusetts  and  premium  paid  there,  governed  by  Massachusetts 
law  though  application  made  in  New  York;  State  Life  Ins.  Co.  v.  West- 
cott,  166  Ala.  196,  52  South.  345,  provision  of  Alabama  code  that  insur- 
ance contracts,  application  for  which  is  made  in  Alabama,  shall  be 
deemed  Alabama  contracts,  superseded  provision  in  application  that 
policy  should  be  Indiana  contract;  Supreme  Colony  etc.  Pilgrim  Fathers 
v.  Towne,  87  Conn.  647,  Ann.  Gas.  1916B,  181,  89  Atl.  265,  where  appli- 
cation for  membership  in  fraternal  insurance  order  was  forwarded  to 
home  office  and  benefit  certificate  was  issued,  place  of  contract  is  place 
of  insured's  acceptance  of  contract  of  insurance ;  National  Union  v. 
Sawyer,  42  App.  D.  »C.  479,  laws  of  District  of  Columbia  govern  life 
policy  issued  therein  by  fraternal  insurance  company  doing  business  in 
District,  but  organized  under  laws  of  State;  Croissant  v.  Empire  State 
Realty  Co.,  29  App.  D.  C.  548,  where  loan  made  by  foreign  building  asso- 
ciation to  resident  of  this  District,  secured  by  bond  and  mortgage  on 
real  estate  here,  was  arranged  here,  and  papers  executed  here,  and  there 
is  no  provision  in  papers  declaring  to  contrary,  interpretation  will  be 
governed  by  laws  of  this  District;  City  of  Lake  Charles  v.  Equitable 
Life  Assur.  Soc,  114  La.  840,  38  South.  579,  contract  of  insurance  com- 
pleted at  place  policy  delivered  and  first  premium  collected ;  Grevenig  v. 
Washington  Life  Ins.  Co.,  112  La.  885,  891,  104  Am.  St.  Rep.  474,  36 
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South.  793,  795,  New  York  statute  prohibiting  insurance  companies  from 
forfeiting  policies  for  nonpayment  of  premiums,  not  applicable  to  busi- 
ness transacted  out  of  state;  Mutual  Life  Ins.  Co.  v.  Mullen,  107  Md. 
462,  69  Atl.  387,  where  insurance  policy  was  delivered  to  insured  in  this 
State,  and  insured  was  citizen  of  this  State,  and  first  premium  was 
paid  here,  policy  was  Maryland  contract,  to  be  governed  by  laws  of  this 
State;  New  York  Life  Ins.  Co.  v.  Hardison,  199  Mass.  198,  127  Am.  St. 
Sep.  478,  85  N.  E.  413,  holding  State  has  power  to  regulate  insurance 
corporations,  and  legislature  may  prescribe  standard  form  of  policy; 
Millard  v.  Brayton,  177  Mass.  537,  59  N.  E.  436,  holding  policy  is- 
sued in  New  York  for  delivery  and  acceptance  in  Massachusetts  on 
payment  of  premium  is  governed  by  Massachusetts  laws;  Schmidt 
v.  Supreme  Court,  United  Order  of  Foresters,  228  Mo.  699,  129 
S.  W.  660,  statute  barring  defense  of  suicide  to  action  on  life 
policy,  unless  contemplated  when  insured  made  application,  became  part 
of  contract,  and  act  exempting  assessment  companies  from  this  general 
statute  did  not  apply  to  foreign  assessment  company  not  taking  out 
license;  Umberger  v.  Modern  Brotherhood,  162  Mo.  App.  150,  144  S.  W. 
901,  where  insurance  contract  is  not  complete  until  payment  of  pre- 
mium and  delivery,  place  where  that  is  done  is  place  of  contract;  Pietri 
v.  Seguenot,  96  Mo.  App.  265,  69  S.  W.  1057,  holding  Missouri  laws  gov- 
ern policy  purporting  to  be  governed  by  New  York  laws,  but  delivered 
in  Missouri  where  insured  resided;  Haas  v.  Mutual  Life  Ins.  Co.,  90  Neb. 
818,  Ann.  Gas.  191SB,  919,  134  N.  W.  94],  where  resident  of  Nebraska, 
owning  paid-up  policy,  made  application  for  new  policy  to  agent  in 
State  and  delivered  to  agent  paid-up  policy  with  paper  authorizing 
company  to  apply  from  surrender  value  amount  of  first  two  premiums 
and  pay  him  balance  in  cash,  and  agent  delivered  policy  in  Nebraska, 
contract  was  governed  by  laws  of  Nebraska ;  Antes  v.  State  Ins.  Co.,  61 
Neb.  58,  84  N.  W.  413,  holding  insurance  policy  made  in  Nebraska  gov- 
erned by  Nebraska  laws,  not  by  those  of  Iowa;  National  Exchange  Bank 
v.  Rook  Granite  Co.,  155  N.  C.  46,  70  S.  E.  1003,  notes  indorsed  and  de- 
livered in  another  State  are  governed  by  its  laws ;  Continental  Casualty 
Co.  v.  Owen,  38  Okl.  115,  123,  131  Pac.  1087,  1090,  where  insured  was 
resident  of  this  State,  and  policy  was  signed,  delivered  and  premiums 
paid  here,  policy  is  Oklahoma  contract  and  governed  by  laws  of  this 
State,  though  insurer  was  foreign  corporation  and  policy  was  executed 
at  home  office;  dissenting  opinion  in  McMaster  v.  New  York  Life  Ins. 
Co.,  99  Fed.  872,  40  C.  C.  A.  119,  majority  holding  where  agent  takes 
application  for  life  insurance,  contract  if  accepted  to  take  effect  from 
payment  and  delivery,  no  contract  made  before,  and  oral  agreements 
cannot  vary ;  dissenting  opinion  in  Smith  v.  Mutual  Ben.  Life  Ins.  Co., 
173  Mo.  348,  350,  72  S.  W.  941,  942,  majority  holding  policy  authorizing 
company  to  deduct  from  net  value  of  policy  indebtedness  to  company 
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not  within  section  5859,  Mo.  Stats.  1889,  for  surrender  of  policy; 
Knights  Templar  etc.  life  Indemnity  Co.  v.  Berry,  50  Fed.  513,  1 
C.  C.  A.  561,  Mutual  etc.  Ins.  Co.  v.  Robison,  54  Fed.  583,  584,  and 
Cravens  v.  New  York  etc.  Ins.  Co.,  148  Mo.  600,  71  Am.  St.  Rep.  637,  50 
S.  W.  523,  all  following  rule;  Equitable  Life  Assur.  Soc.  v.  Winning, 
68  Fed.  542,  7  C.  C.  A.  359,  Hicks  v.  National  etc.  Ins.  Co.,  60  Fed.  692, 
9  C.  C.  A.  215,  and  McMaster  v.  New  York  etc.  Ins.  Co.,  78  Fed.  37, 
where  application  was  signed,  premium  paid  and  policy  delivered  in 
insured's  State;  National  Union  v.  Marlow,  74  Fed.  777,  21  C.  C.  A.  89, 
where  beneficial  society  delivered  policy  through  local  council;  New 
York  etc.  Ins.  Co.  v.  Russell,  77  Fed.  100,  23  C.  C.  A.  43,  under  Nebraska 
statute  policy  effected  there  by  agent  is  Nebraska  policy;  Caesar  v. 
Capell,  83  Fed.  418,  situs  of  bond  dated  and  payable  in  one  State  is  not 
changed  by  mortgage  security;  California  Savings  Bank  v.  American 
Surety  Co.,  87  Fed.  120,  indemnity  bond  is  contract  of  State  where  exe- 
cuted; Bowers  v.  New  York  etc.  Ins.  Co.,  68  Fed.  786,  arguendo. 

Distinguished  in  Fidelity  Life  Assn.  v.  Harris,  94  Tex.  36,  37,  86  Am. 
St.  Rep.  821,  822,  57  S.  W.  639,  holding  policy  of  Pennsylvania  com- 
pany delivered  in  Texas  by  agent  not  authorized  to  withhold  same  gov- 
erned by  Pennsylvania  laws;  Equitable  Life  Assur.  Soc.  v.  Nixon,  81 
Fed.  799,  26  C.  C.  A.  620,  where  money  and  application  were  forwarded 
subject  to  company's  acceptance;  Galloway  v.  Standard  etc.  Ins.  Co..  45 
W.  Va.  240,  31  S.  E.  970,  where  application  is  sent  to  company's  State 
and  policy  issued  there. 

Place  of  the  contract.    Note,  55  Am.  St.  Rep.  52. 

Conflict  of  laws  respecting  nonforfeiture  of  policy  of  life  insurance. 
Note,  104  Am.  St.  Rep.  485,  488. 

Law  governing  insurance  contract.    Note,  19  Ann.  Oas.  32,  42. 

Conflict  of  laws  as  to  insurance  contracts.    Note,  63  L.  R.  A.  841, 
842,  844,  849,  857,  863,  864. 

Missouri  Revised  Statutes,  sections  5983-5986,  establishing  rule  of  com- 
mutation upon  default  of  premium,  cannot  be  waived. 

Approved  in  Knights  Templars'  Indemnity  Co.  v.  Jarman,  187  U.  S.  204, 
47  L.  Ed.  145,  23  Sup.  Ct.  Ill,  holding  binding,  notwithstanding  stipula- 
tions of  parties,  Mo.  Rev.  Stats.  1879,  §  5987,  declaring  that  suicide  shall 
be  no  defense  to  policy  unless  contemplated  when  insured;  John  Han- 
cock etc.  Ins.  Co.  v.  Warren,  181  U.  S.  76,  45  L.  Ed.  758,  21  Sup.  Ct. 
536,  upholding  Ohio  Rev.  Stats.  1894,  §  3625,  requiring  answer  to  appli- 
cation to  bar  insured  to  be  willfully  false  and  to  induce  company  to 
issue  policy ;  New  York  Life  Ins.  Co.  v.  Cravens,  178  U.  S.  398,  44  L.  Ed. 
1123,  20  Sup.  Ct.  966,  upholding  Mo.  Stats.,  §  5983,  making  policies  non- 
forfeitable for  nonpayment  of  premiums;  Bankers'  Surety  Co.  v.  Town 
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of  Holly,  219  Fed.  102,  134  C.  C.  A.  536,  where  foreign  surety  company 
consented  to  service  of  process  upon  commissioner  in  Colorado,  with- 
drew from  State,  but  did  not  attempt  to  revoke  such  consent,  execution 
and  delivery  of  bond  to  Colorado  town  as  security  for- performance  of 
contract  was  doing  business  within  State,  and  authorized  service  in  suit 
thereon  upon  commissioner;  Mutual  Life  Ins.  Co.  v.  Hill,  97  Fed.  267, 
38  C.  C.  A.  159,  holding  Laws  N.  Y.  1877,  c.  321,  requiring  notice  before 
forfeiting  policy  for  nonpayment,  is  mandatory,  and  attempted  waiver 
does  not  estop  beneficiaries;  Equitable  Life  Assux.  Soc.  v.  Babbitt,  11 
Ariz.  125, 13  L.  E.  A.  (N.  S.)  1046,  89  Pac.  534,  holding  Arizona  statute 
does  not  lead  into  policy  provision  as  to  term  insurance,  but  merely 
imposes  penalty  for  failure  to  insert  such  condition;  Modern  Brother- 
hood v.  Lock,  22  Colo.  App.  415,  125  Pac.  558,  statute  of  1903  in  effect 
when  life  policy  was  issued  made  void  and  of  no  effect  that  portion  of 
policy  relative  to  death  by  suicide,  and  suicide  could  not  be  made  de- 
fense, although  statute  of  1903  was  repealed  by  statute  of  1907;  Corey 
v.  Griffin,  181  Mass.  233,  63  N.  E.  421,  holding  void  as  attempt  to  nullify 
Mass.  Stats.,  1890,  c.  437,  for  recovery  of  money  paid  by  agent  where 
no  intention  to  deliver,  contract  to  indemnify  if  intent  absent;  Nichols i 
v.  Mutual  Life  Ins.  Co.,  176  Mo.  374,  75  S.  W.  666,  holding  policy  issued 
in  Missouri  to  citizen  thereof  by  New  York  company  a  Missouri  contract 
subject  to  section  5859,  Rev.  Stats.  1889,  preventing  forfeiture  of  poli- 
cies ;  Gillen  v.  New  York  Life  Ins.  Co.,  178  Mo.  App.  102,  161  S.  W.  671, 
holding  insured  could,  after  default  in  payment  of  premiums,  surrender 
policy  in  consideration  of  company  canceling  personal  indebtedness  in- 
curred by  loan;  Fahle  v.  Connecticut  Mut.  Life  Ins.  Co.,  155  Mo.  App. 
24, 134  S.  W.  62,  where  insured,  after  having  paid  more  than  three  an- 
nual premiums  on  endowment  policy,  defaulted,  and  net  value  of 
paid-up  insurance  would  purchase  insurance  beyond  date  of  insured's 
death,  beneficiary  could  recover  full  amount  of  policy;  McGeehan  v. 
Mutual  Life  Ins.  Co.,  131  Mo.  App.  420,  111  S.  W.  605,  where  insured 
paid  premiums  on  life  policy  for  twelve  years,  then  failed  to  pay  for 
eight  years,  but  after  becoming  resident  of  Missouri  policy  was  re- 
established and  he  paid  two  of  semi-annual  premiums,  then  defaulted, 
insured  could  not  connect  payments  made  in  Missouri  with  those  made 
before  he  became  resident,  and  policy  was  forfeited;  Hartford  Life  Ins. 
Co.  v.  Stallings,  110  Tenn.  6,  72  S.  W.  961,  and  Continental  etc.  Ins.' 
Co.  v.  Whitaker,  112  Tenn.  160,  79  S.  W.  121,  both  upholding  statutory 
provision  preventing .  invalidation  of  policy  unless  misrepresentation 
made  to  deceive  or  misrepresentation  increased  risk;  Life  Ins.  Co.  v. 
Orlopp,  25  Tex.  Civ.  289,  61  S.  W.  339,  holding  under  N.  Y.  Laws  1892, 
c.  690,  §  92,  prohibiting  forfeiture  without  notice,  beneficiary  could  re- 
cover on  policy  through  premium  notes  not  paid,  no  notice  being  g^ven ; 
Jarman  v.  Knight  Templars  etc.  Life  Indemnity  Co.,  95  Fed.  73,  follow- 


140  U.  S.  234-239       NOTES  ON  U.  S.  REPORTS.  662 

ing  rule;  Mutual  etc.  Ins.  Go.  v.  Robison,  54  Fed.  587,  insurance  com- 
pany doing  business  in  outside  State  is  bound  by  its  laws ;  Pennsylvania 
Mut.  Life  Ins.  Co.  v.  Mechanics'  Sav.  Bank  &  Trust  Co.,  72  Fed.  418, 
38  L.  R.  A.  56, 19  C.  C.  A.  286,  upholding  law  against  forfeiture  for  im- 
material misstatement  made  by  appellant  in  good  faith;  Latimer  v. 
Equitable  etc.  Invest.  Co.,  81  Fed.  781,  statutory  right  of  building  asso- 
ciation stockholder  to  withdraw  with  profits  cannot  be  waived ;  Equitable 
Life  Assur.  Soc.  v.  Nixon,  81  Fed.  802,  26  C.  C.  A.  620,  New  York  law 
against  forfeiture,  without  notice,  cannot  be  waived;  St.  Charles  v. 
Hackman,  133  Mo.  643,  34  S.  W.  881,  contracts  are  treated  as  embody- 
ing existing  law;  Karnes  v.  American  etc.  Ins.  Co.,  144  Mo.  417,  46 
S.  W.  166,  upholding  statute  annulling  provisions  limiting  time  for  suit; 
Cravens  v.  New  York  etc.  Ins.  Co.,  148  Mo.  605,  71  Am,  St  Rep.  641, 
50  S.  W.  524,  where  policy  waived  right  to  temporary  insurance  not 
demanded  within  six  months  from  default;  Price  v.  Connecticut  etc. 
Ins.  Co.,  48  Mo.  App.  294,  foreign  companies,  issuing  policies  in  Mis- 
souri, are  subject  to  its  laws;  New  York  etc.  Ins.  Co.  v.  Bloch,  12  Ohio 
C.  C.  231,  applying  Ohio  laws  to  insurance  contract  expressly  declared  to 
be  contract  of  insurer's  State;  State  v.  Peel  etc,  Coal  Co.,  36  W.  Va. 
829,  17  L.  R.  A.  394,  15  S.  E.  1009,  upholding  law  regulating  contracts 
of  coal  mining  companies  with  employees;  separate  opinion  in  State  v. 
Loomis,  115  Mo.  330,  21  L.  R.  A.  808,  22  S.  W.  356,  majority  annulling 
law  regulating  payment  of  manufacturers'  or  miners'  employees;  dis- 
senting opinion  in  Dennis  v.  Moses,  18  Wash.  588,  597,  40  L.  R.  A.  SIS, 
315,  52  Pac.  344,  347,  majority  annulling  act  prohibiting  deficiency  judg- 
ments after  mortgage  sales;  Knight  Templars  etc.  Mut.  Aid  Assn.  v. 
Greene,  79  Fed.  464,  and  Wall  v.  Metropolitan  Stock  Exch.,  168  Mass. 
284,  46  N.  E.  1062,  arguendo. 

Distinguished  in  Murnane  v.  St.  Louis,  123  Mo.  493,  27  S.  W.  714, 
annulling  subclassification  of  cities  under  State  Constitution. 

Effect  of  statute  for  applying  reserve  to  purchase  of  extended  or 
paid-up  insurance.    Note,  13  L.  R.  A.  (N.  S.)  1048. 

Miscellaneous.  Cited  in  MacMahon  v.  United  States  Life  Ins.  Co., 
128  Fed.  392,  68  L.  R.  A.  87,  63  C.  C.  A.  130,  holding  New  York  insurer 
accepting  draft  sent  by  insured  in  Mexico  on  Mexican  bank  cannot 
eancel  policy  though  bank  suspended  before  collection. 

140  XT.  8.  234-239,  35  L.  Ed.  476,  11  Sup.  Ct.  832,  BLOCK  v.  DARIJNCh 

Bight  of  counterclalmant  depends  upon  aggregate  demands  of  both 
sides. 

Approved  in  Harten  v.  Loffler,  212  U.  S.  403,  58  L.  Ed.  573,  29  Sup. 
Ct.  351,  in  action  by  vendee  for  damages,  although  amount  recovered  is 
less  than  five  thousand  dollars,  where  vendor  disputes  judgment  and 
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claims  more  th*n  five  thousand  dollars  as  balance  of  purchase  price, 
this  court  has  jurisdiction  to  review  judgment  of  Circuit  Court  of  Ap- 
peals of  District  of  Columbia;  Price  v.  T.  J.  Ellis  &  Co.,  120  Fed.  485, 
allowing  removal  by  nonresident  plaintiff  where  defendant  seeks  to  re- 
cover by  counterclaim  greater  sum  than  two  thousand  dollars. 

Amount  in  controversy  for  purpose  of  appeal  where  defendant  has 
filed  counterclaim.    Note,  Ann.  Gas.  1914A,  1042. 

Remission  by  plaintiff  of  excess  over  five  thousand  dollars  cannot  affect 
cOTnterclalmanVs  right. 

Approved  in  Simms  v.  Simms,  175  U.  S.  169,  44  L.  Ed.  118,  20  Sup. 
Ct.  58,  allowance  of  over  five  thousand  dollars  renders  divorce  decree 
appealable  as  to  alimony. 

General  exception  "to  all  and  each  part  of  charge,"  is  not  reviewable. 
Approved  in  Wear  v.  Imperial  Window  Glass  Co.,  224  Fed.  63,  139 
C.  C.  A.  622,  exception  to  ruling  calling  attention  of  trial  court  to  spe- 
cific error  alleged  is  indispensable  to  review  of  such  ruling;  Yazoo  & 
M.  V.  R.  Co.  v.  Wright,  207  Fed.  287,  125  C.  C.  A.  25,  error  in  instruc- 
tions will  not  be  considered  by  appellate  court  unless  specifically  ex- 
cepted to  or  otherwise  called  to  attention  of  trial  court;  Mayor  etc.  of 
Baltimore  v.  State  of  Maryland,  166  Fed.  645,  92  C.  C.  A.  335,  holding, 
in  action  to  recover  for  death  of  passenger  in  automobile  resulting  from 
negligence  of  city  in  leaving  unguarded  excavation,  that  assignment  of 
error  based  on  instructions  should  point  out  particular  error;  Fitz- 
simmons  v.  United  States,.  156  Fed.  481,  13  L.  R.  A.  (N.  S.)  1095,  84 
C.  C.  A.  287,  applying  rule  in  trial  of  person  indicted  for  conducting 
lottery  scheme  by  mail;  Webb  v.  National  Bank  of  Republic,  146  Fed. 
719,  77  C.  C.  A.  143.  exception  "to  each,  all  and  every  of  said  findings, 
conclusion  and  judgment,"  after  trial  by  court  in  which  special  finding 
made,  saves  no  question  for  review;  Newport  etc.  R.  &  Elec.  Co.  v. 
Yount,  136  Fed.  590,  69  C.  C.  A.  363,  refusing  to  consider  assignments 
of  error  where  bill  of  exceptions  fails  to  contain  evidence  pertinent  to 
issues;  Steel  Rail  Supply  Co.  v.  Baltimore  etc.  R.  Co.,  130  Fed.  435,  64 
C.  C.  A.  635,  holding  assignment  of  error  unsupported  by  exception  to 
"so  much  of  court's  charge  as  states  .  .  .  that  the  only  question  for 
jnry  is  .  .  .  [question  stated^";  South  Penn.  Oil  Co.  v.  Latshaw,  111 
Fed.  599,  49  C.  C.  A.  478,  refusing  to  review  refusal  of  instructions 
where  no  evidence  given  from  which  relevancy  of  instructions  would 
appear;  Gallamore  v.  Olympia,  34  Wash.  384,  75  Pac.  979,  exception  to 
charge  and  to  each  and  every  part  thereof  unavailable  where  any  of 
propositions  therein  are  correct;  Jones  v.  East  Tennessee  etc.  R.  R.  Co., 
157  U.  S.  683,  89  L.  Ed.  858,  15  Sup.  Ct.  719,  Thorn  v.  Pittard,  62  Fed. 
236, 10  C.  C.  A.  352,  Vider  v.  O'Brien,  62  Fed.  327,  10  C.  C.  A.  385,  St. 
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Louis  etc.  Ry.  v.  Spencer,  71  Fed.  95,  18  C.  C.  A.  114,  Shelp  v.  United 
States,  81  Fed.  700,  26  C.  C.  A.  570,  and  People  v.  Hart,  10  Utah,  206, 
37  Pac.  331,  all  following  rule;  People  v.  Berlin,  10  Utah,  44,  36  Pac. 
201,  arguendo;  Allis  v.  United  States,  155  U.  S.  123,  39  L.  Ed.  93,  15 
Snp.  Ct.  38,  where  exception  to  court's  instruction,  upon  recalling  jury, 
was  general;  Thiede  v.  Utah,  159  U.  S.  520,  40  L.  Ed.  243,  16  Sup.  Ct. 
66;  general  exception  to  refusal  to  give  instructions  is  bad  if  any  one 
proposition  be  unsound;  Newport  News  &  Mississippi  Val.  Co.  v.  Pace, 
158  U.  S.  37,  39  L.  Ed.  888,  15  Sup.  Ct.  744,  and  Price  v.  Pankhurst,  53 
Fed.  313,  3  C.  C.  A.  551,  to  render  general  exception  valid  whole  charge 
must  be  unsound ;  Charleston  etc.  Mfg.  Co.  v.  Joyce,  54  Fed.  334,  objec- 
tion to  admission  of  evidence  must  be  specific;  Southwestern  Virginia 
Imp.  Co.  v.  Frari,  58  Fed.  172,  7  C.  C.  A.  149,  bill  of  exceptions  to 
charge  must  contain  evidence  relevant  thereto;  dissenting  opinion  in 
Bram  v.  United  States,  168  U.  S.  571,  42  L.  Ed.  588,  18  Sup.  Ct.  198, 
majority  discussing  use  of  accused's  confession  in  evidence. 

Distinguished  in  Van  Gunden  v.  Virginia  Coal  &  Iron  Co.,  52  Fed. 
840,  3  C.  C.  A.  294,  where  case  was  tried  too  soon  after  adoption  of 
rules  to  give  fair  notice  thereof. 

Party  may  disaffirm  Illegal  executory  contract  and  recover  money. 
Approved  in  Cleveland,  C.  C.  &  St.  L.  Ry.  Co.  v.  Hirsch,  204  Fed.  859, 
123  C.  C.  A.  145,  where  lease  for  term  of  years  was  void  for  illegal  con- 
sideration and  created  tenancy  from  year  to  year,  complainant  was  not 
precluded  from  maintaining  suit  for  cancellation  by  fact  that  it  was  par- 
ti ceps  criminis,  but  it  could  not  require  accounting  for  rental;  Eastern 
Expanded  Metal  Co.  v.  Webb  Granite  etc.  Co.,  195  Mass.  362,  11  Ann. 
Gas.  631,  81  N.  E.  252,  where  labor  and  materials  are  furnished  and  used 
on  real  estate  under  special  contract,  and  for  reasons  not  prejudicial  to 
party  suing  thereon  contract  becomes  of  no  effect,  he  may  recover  upon 
quantum  meruit  for  their  value  as  benefit  to  real  estate. 

Miscellaneous.  Cited  in  Knapp  v.  Knapp,  118  Mo.  App.  699,  701,  96 
S.  W.  299,  300,  holding  intestate's  fraudulent  attempt  to  bail  funds,  no 
defense  to  administrator's  action  for  their  recovery,  where  intestate 
never  divested  himself  of  title ;  Hazard  v.  Coyle,  22  R.  I.  440,  48  AtL 
443,  holding  administrator  of  trustee  who  gave  notes  to  secure  perform- 
ance of  trust  entitled  to  enjoin  collection  where  the  property  was  recon- 
veyed  by  trustees. 

140  V.  8.  240-247,  35  L.  Ed.  489,  11  Sup.  Ct.  788,  MUIaLAN  V.  UNITED 
STATES. 

Naval  officers  may  be  tried  by  court-martial,  majority  of  whose  mem- 
bers lie  outranks. 
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Approved  in  Bishop  v.  United  States,  197  U.  S.  340,  49  L.  Ed.  783,  25 
Sap.  Ct.  440,  holding  accused's  expressed  satisfaction  precluded  collat- 
eral attack  on  judgment  of  court-martial;  United  States  v.  Root,  18 
App.  D.  C.  242,  where  officer  of  army  during  war  with  Spain,  having 
been  acquitted  by  court-martial  of  charges  preferred,  was  retried  at 
direction  of  commanding  general,  convicted  and  dismissed,  mandamus 
will  not  lie  to  compel  Secretary  of  War  to  muster  out  and  discharge 
him  after  end  of  war. 

Straadron  commander  determines  whether  trial  can  be  postponed  with- 
out Injury  to  service. 

Approved  in  Swaim  v.  United  States,  165  U.  S.  559,  41  L.  Ed.  825,  17 
Sup.  Ct.  450,  where  President  convened  court-martial. 

Appointment  of  naval  officer  by  President,  with  Senate's  approval, 
displaces  Incumbent. 

Approved  in  Quackenbush  v.  United  States,  177  U.  S.  25,  44  L.  Ed. 
656,  20  Sup.  Ct.  532,  holding  reinstated  officer  appointed  as  of  certain 
date,  retired  as  of  later  date  with  no  pay  except  from  reappointment, 
cannot  recover  pay  for  reappointment;  State  v.  Peake,  18  N.  D.  110, 
120  N.  W.  50,  provision  that  no  appointments  to  departmental  offices  of 
State  militia  shall  be  for  longer  than  two  years  is  germane  to  subject 
of  act  providing  for  appointments  to  departments  of  national  guard 
from  officers  of  field  and  line,  and  is  valid. 

Miscellaneous.  Cited  in  Hartigan  v.  United  States,  196  U.  S.  174,  49 
L.  Ed.  436,  25  Sup.  Ct.  204,  cadet  not  an  officer  of  army  precluding  sum- 
mary dismissal  by  President. 

140  IT.  8.  247-254,  35  L.  Ed.  478,  11  Sup.  Ok  784,  WOODWARD  v.  JEWELL. 

Mortgage  Interest  should  be  computed  to  time  of  first  payment,  and 
then  payment  applied. 

Approved  in  Guthrie  Nat.  Bank  v.  Guthrie,  173  U.  S.  533,  43  L.  Ed. 
796,  19  Sup.  Ct.  515,  interest  may  be  computed  as  part  of  claim  to  de- 
termine jurisdiction;  Flinn  v.  Interstate  Building  etc.  Assn.,  141  Fed. 
675,  on  settlement,  borrowing  stockholders  of  building  association  under 
contract  provision  entitled  to  full  amount  of  each  monthly  payment 
under  rule  of  partial  payments;  Interstate  Bldg.  etc.  Assn.  v.  Edgefield 
Hotel  Co.,  134  Fed.  77,  67  C.  C.  A.  200,  on  settlement,  borrowing  stock- 
holder of  building  association  treated  as  borrower  simply. 

Mortgagor,  selling  under  authority  from  mortgagee,  passes  title  free 
from  any  mortgage  lien. 

Approved  in  Weir  v.  Iron  Springs  Co.,  27  Colo.  388,  61  Pac.  620,  hold- 
ing stipulation  in  trust  deed  allowing  mortgagor  to  sell  part  unencum- 
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bered  for  one-fourth  cash  did  not  authorize  sale  for  one-fourth  cash 
and  bond  for  deed. 

Power  to  sell  does  not  authorize  exchange. 

Approved  in  Reams  v.  Nickse,  80.  Conn.  25,  10  Ann.  Cas.  420,  10 
L.  R.  A.  (N.  S.)  1118,  66  Atl.  780,  person  intrusted  with  horse  to  sell  has 
no  implied  authority  to  barter  or  exchange  animal;  Cooper  v.  McKee, 
121  Ky.  293,  89  S.  W.  204,  chattel  mortgage  authorizing  mortgagor  to 
exchange  any  horse  covered  by  mortgage  for  another  horse  or  horses 
did  not  authorize  mortgagor  to  sell  horses;  Morton  v.  Morris,  27  Tex. 
Civ.  267,  66  S.  W.  97,  holding  power  of  attorney  to  sell  on  such  terms 
as  attorney  deems  meet  no  authority  for  sale,  price  deferred  until  at- 
tachment proceedings  ended;  McGrath  v.  Vanaman,  53  N.  J.  Eq.  460.  32 
Atl.  687,  power  to  sell  standing  timber  does  not  authorize  acceptance  of 
note. 

Distinguished  in  Gay  v.  Birmingham  ete.  Power  Co.,  190  Ala.  455,  67 
South.  449,  where  will  gave  testator's  wife  life  estate  in  all  his  property, 
remainder  to  children,  and  authorized  wife  to  sell,  grantee  of  wife  takes 
fee  as  against  children. 

Power  of  agent  to  sell  as  including  power  to  barter  or  exchange. 
Note,  10  Ann.  Oas.  421. 

140  XJ.  S.  254-273,  35  L.  Ed.  464,  11   Sup.  (ft.  773,  REYNOLDS  v.  STOCK- 
TON. 

Constitution  does  not  require  recognition  of  judgments  rendered  without 
jurisdiction. 

Approved  in  New  York  Life  Ins.  Co.  v.  Dunlevy,  241  XJ.  S.  522,  60 
L.  Ed.  1143,  36  Sup.  Ct.  613,  interpleader  proceedings  brought  by  gar- 
nishee are  collateral,  and  require  personal  service  on  judgment  debtor; 
Thompson  v.  Thompson,  226  U.  S.  561,  57  L.  Ed.  851,  33  Sup.  Ct.  129, 
where  law  of  State  of  matrimonial  domicile  permits  affidavit  on  which 
order  of  service  by  publication  is  granted  to  be  made  on  information  and 
belief,  court  acquires  jurisdiction,  and  judgment  based  thereon  is  entitled 
to  full  faith  and  credit  in  other  States ;  Standard  Oil  Co.  v.  Missouri,  224 
U.  S.  282,  Ann.  Oas.  1913D,  936,  56  L.  Ed.  768,  32  Sup.  Ct.  406,  where 
State  Constitution  gives  highest  State  court  power  to  issue  writs  of  quo 
warranto  and  to  hear  and  determine  same,  judgment  of  ouster  and  fine 
implies  that  court  had  jurisdiction,  and  is  conclusive  upon  this  court; 
Brown  v.  Fletcher's  Estate,  210  U.  S.  88,  52  L.  Ed.  970,  28  Sup.  Ct.  702, 
decree  against  administrator  with  will  annexed  in  another  State,  is  not 
binding  upon  executor  or  estate  in  his  possession;  Thorman  v.  Frame, 
176  U.  S.  356,  44  L.  Ed.  503,  20  Sup.  Ct.  448,  holding  appointment  of 
administrator  in  Louisiana  where  decedent  died  and  where  property 
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situated  no  adjudication  that  deceased  was  domiciled  there;  Clarke  v. 
Clarke,  178  U.  S.  195,  44  L.  Ed.  1038,  20  Sup.  Ct.  876,  holding  decision 
of  South  Carolina  court  that  will  of  decedent  domiciled  there  worked 
equitable  conversion  of  property  in  Connecticut  not  binding  on  latter 
courts;  Morse  v.  United  States,  29  App.  D.  C.  439,  decree  for  sale  of 
infant's  vested  remainder  in  land  at  suit  of  life  tenant  is  void  for  fail- 
ure to  comply  with  statutory  requirements;  Forsyth  v.  Barnes,  228  111. 
333, 10  Ann.  Oas.  710,  81  N.  E.  1030,  confession  of  judgment  on  warrant 
of  attorney  executed  by  married  woman  is  void  as  to  her,  and  may  be 
attacked  directly  or  collaterally ;  Van  Houten  v.  Stevenson,  69  N.  J.  Eq. 
628,  64  Atl.  1095,  decree  without  notice  to  persons  interested  and  with- 
out supporting  record  is  nullity. 

Distinguished  in  Newman  v.  Bullock,  23  Colo.  226,  47  Pac.  382,  where 
issues  decided  were  raised  on  pleadings  and  defendants  present. 

Judgment  not  responsive  to  complaint,  rendered  In  defendant's  absence, 
after  appearance  is  conclusive  only  of  issues  presented. 

Approved  in  Coe  v.  Armour  Fertilizer  Works,  237  U.  S.  426,  59  L.  Ed. 
1032,  35  Sup.  Ct.  625,  where  defendant  comes  into  court  for  sole  pur- 
pose of  objecting  on  jurisdictional  grounds  to  execution  of  final  process 
against  his  property,  petition  cannot  be  converted  into  tender  of  issue  of 
fact  respecting  his  status  as  stockholder  so  as  to  conclude  him  as  to 
matter  net  within  pleadings;  Grant  Bros.  Construction  Co.  v.  United 
States,  232  U.  S.  661,  58  L.  Ed.  784,  34  Sup.  Ct.  452,  omission  from  peti- 
tion in  action  of  debt  brought  by  United  States  to  recover  prescribed 
penalty  for  violation  of  contract  labor  provisions  of  Alien  Immigration 
Act,  allegation  that  acts  were  knowingly  done  is  not  ground  for  re- 
versal, where  defect  was  not  pointed  out  in  trial  court  and  jury  were  in- 
structed that  defendant's  knowledge  was  essential  factor  in  case ;  Mayor 
etc.  of  Vicksburg  v.  Henson,  231  U.  S.  269,  58  L.  Ed.  216,  34  Sup.  Ct.  95, 
decree  in"  former  action  that  city  could  not  issue  bonds  to  establish 
municipal  waterworks  forthwith  rendered  while  franchise  had  long 
period  to  run  is  not  res  judicata  in  this  case  as  to  right  of  city  to  issue 
bonds  for  waterworks  short  time  before  expiration  of  franchise,  not  to 
take  effect  until  after  its  expiration;  Radford  v.  Myers,  231  U.  S.  733,f 
58  L.  Ed.  458,  34  Sup.  Ct.  249,  in  suit  in  which  two  parties  unite  in  ask- 
ing court  to  award  fund  to  one  of  them  as  against  third  party  claiming 
it  under  assignment,  judgment  as  between  two  is  not  res  judicata  so 
that  one  to  whom  fund  was  awarded  is  not  obligated  to  account  to  other, 
where  record  does  not  show  such  question  was  at  issue;  Citizens'  Na- 
tional Bank  v.  Davisson,  229  U.  S.  222,  Ann.  Cas.  1915A,  272,  57  L.  Ed. 
1158,  33  Sup.  Ct.  625,  bank  acting  as  escrow-holder  with  notice  of  con- 
tract, having  by  paying  over  to  one  party  failed  in  its  duty  to  act  impar- 
tially,  is  liable  to  other  party  entitled  to  money  under  contract;  Ex 
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parte  Equitable  Trust  Co.,  231  Fed.  591,  Equitable  Trust  Company  could 
proceed  to  foreclosure  against  Western  Pacific  and  Denver  Company, 
uot  being  within  jurisdiction  of  court,  and  court  not  having  custody  of 
its  property,  no  order  could  be  made  compelling  it  to  interplead  in  fore- 
closure suit;  Farmers'  etc.  Bank  v.  Arizona  Mut.  etc.  Assn.,  220  Fed.  6, 
135  C.  C.  A.  577,  where  decree  in  stockholder's  suit  to  recover  assets  of 
insolvent  corporation  was  not  within  issues  and  awarded  personal  judg- 
ment in  favor  of  certain  stockholders,  excluding  others,  court  after  term 
was  justified  in  setting  it  aside  and  entering  new  decree;  Clark  v.  Ari- 
zona Mut.  Savings  &  Loan  Assn.,  217  Fed.  642,  643,  in  suit  by  stock- 
holder to  set  aside  fraudulent  transfer  by  officers  of  property  and  assets 
of  corporation,  decree  finding  that  transfer  was  fraudulent,  but  confirm- 
ing title  in  transferee  and  adjudging  that  stockholders  recover  from 
defendants  amounts  paid  into  corporation,  and  making  same  lien  on 
property,  was  outside  issues  and  void  as  to  stockholder,  not  before 
court ;  United  Kansas  Portland  Cement  Co.  v.  Harvey,  216  Fed.  319, 132 
C.  C.  A.  460,  under  Federal  statute  permitting  amendment  of  pleadings 
to  conform  to  proof,  where  evidence  was  introduced  by  both  parties  with 
respect  to  material  matter,  petition  will  be  treated  as  having  been 
amended,  when  necessary  to  put  such  matter  in  issue ;  Sturges  v.  Portis 
Min.  Co.,  206  Fed.  538,  decree  in  creditor's  suit  that  conveyance  by 
debtor  to  his  wife  and  codefendant  was  fraudulent  and  void  "as  to 
plaintiff"  could  not  be  construed  as  going  beyond  issues  and 'deed  was 
valid  as  between  defendants,  and  property  passed  by  wife's  conveyance 
after  husband's  death  as  against  his  heirs;  In  re  Casey,  195  Fed.  328, 
applying  rule  in  proceedings  in  bankruptcy ;  Hall  v.  Ames,  190  Fed.  143, 
111  C.  C.  A.  178,  Federal  Circuit  Court  cannot  review  proceeding,  orders 
and  decrees  of  State  court  made  in  pending  suit  between  same  parties, 
by  which  State  court  determined  scope  of  its  own  jurisdiction  and  es- 
tablished rights  in  property  which  was  subject  matter  of  litigation ;  East 
Tennessee  Telephone  Co.  v.  Board  of  Councilmen  of  Frankfort,  190  Fed. 
351,  decision  of  highest  State  court  as  to  validity  and  effect  of  State 
action  claimed  to  make  contract,  obligation  of  which  subsequent  State 
action  attempts  to  impair,  raises  Federal  question  and  is  not  binding 
on  Federal  court;  Millie  Iron  Mining  Co.  v.  McKinney,  172  Fed.  48,  96 
C.  C.  A.  156,  judgment  in  action  on  contract  against  defendant  and 
others  as  partners  was  not  bar  to  action  on  same  contract  against  de- 
fendant individually,  although  court  expressed  opinion  that  he  made  con- 
tract as  receiver  for  former  partnership,  which  was  matter  not  material 
to  issues ;  Smith  v.  Mosier,  169  Fed.  449,  where  suit  of  interpleader  was 
dismissed  on  ground  that  plaintiff  could  not  maintain  it,  judgment  is 
not  adjudication  of  claim  by  defendant  against  plaintiff  which  will  bar 
subsequent  action  thereon,  such  issue  being  immaterial  in  suit;  Wagoner 
Nat.  Bank  v.  Welch,  164  Fed.  816,  90  C.  C.  A.  589,  judgment  against 
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party  to  action  for  value  of  specific  personal  property  may  not  be  sus- 
tained upon  pleadings  raising  no  issue  concerning  its  value  and  con- 
taining no  prayer  for  such  recovery,  demanding  return  of  property; 
Blacksher  Co.  v.  Northrup,  176  Ala.  201,  42  L.  R.  A.  (N.  8.)  464,  57 
South.  746,  where  probate  decree  admitting  alleged  will  to  probate  re- 
cited on  its  face  that  paper  was  attested  by  only  one  witness,  court  had 
no  jurisdiction  to  admit  will  to  probate,  and  decree  was  subject  to  col- 
lateral attack;  Wills  Valley  Min.  etc.  Co.  v.  Galloway,  139  Ala.  279,  35 
South.  851,  denying  jurisdiction  to  fix  liability  for  balance  found  due 
receiver  by  register's  report  where  no  motion  made  therefor  or  oppor- 
tunity given  to  be  heard ;  Walker  v.  Mclntire,  41  App.  D.  C.  382,  adjudi- 
cation on  question  of  proper  parties  is  not  conclusive  on  issues;  Walker 
v.  Baker,  36  App.  D.  C.  510,  question  of  validity  of  judgment  in  which 
declaration  fails  to  state  cause  of  action  may  be  raised  in  first  instance 
in  appellate  court  by  writ  of  error,  without  demurrer,  motion  in  arrest, 
or  other  proceeding  below;  Richmond  etc.  R.  R.  Co.  v.  Gorman,  7  App. 
D.  C.  108,  110,  judgment  entered  in  competent  court  in  North  Carolina, 
by  consent,  in  favor  of  administrator  there  and  against  railroad  in 
action  for  negligent  killing  of  decedent,  cannot,  if  valid  on  face,  be  suc- 
cessfully attacked  for  fraud  in  collateral  proceeding  here;  Bradford  v. 
McBride,  50  Ind.  App.  627,  96  N.  E.  509,  judgment  on  cross-complaint 
is  not  void  because  it  involves  independent  issues,  where  parties  acqui- 
esced in  trial  thereof;  Roberts  v.  Leutzke,  39  Ind.  App.  581,  78  N.  E. 
637,  in  suit  to  set  aside  notes  for  fraud  and  to  enjoin  defendants  from 
transferring  notes,  where  at  trial  it  developed  that  notes  were  in  hands 
of  innocent  purchasers,  court  could  render  personal  judgment  against 
defendants,  although  equitable  relief  could  not  be  granted;  Wheeler  v. 
Ballard,  91  Kan.  357,  137  Pac.  790,  in  action  to  quiet  title,  decree  extin- 
guished defendants'  title  and  left  plaintiff  full  and  complete  owner  of 
land ;  New  v.  Smith,  86  Kan.  8,  119  Pac.  383,  where  court,  after  sustain- 
ing demurrer  for  misjoinder  of  causes  of  action  and  without  other  plead- 
ing enters  judgment  that  defendant  is  owner  and  entitled  to  possession 
of  property,  such  judgment  is  void ;  Phillips  v.  Big  Sandy  Co.,  149  Ky. 
560,  149  S.  W.  959,  judgment  dismissing  petition  in  action  to  recover 
land,  based  upon  allegation  that  deed  to  defendant's  grantor  conveyed 
life  estate  only,  leaving  remainder  to  plaintiff,  was  not  res  judicata  of 
subsequent  action  between  same  parties  to  recover  land  based  on  con- 
tention that  deed  had  been  altered  after  execution;  Old  Dominion  Cop- 
per Mining  etc.  Co.  v.  Bigelow,  203  Mass.  208,  40  L.  R.  A.  (N.  S.)  314, 
89  N.  E.  214,  judgment  of  Federal  court  in  another  State  in  favor  of 
executor  of  promoter  of  corporation,  sued  by  corporation  for  rescission 
of  sale  to  it  of  property  by  promoter  or  associate  promoter,  is  not  avail- 
able as  estoppel  in  Massachusetts  court  in  suit  against  associate  pro- 
moter for  secret  profits,  where  latter  was  not  party  to  suit  in  Federal 
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court;  Sache  v.  Gillette,  101  Minn.  175,  177,  118  Am.  St.  Rep.  612,  11 
Ann.  Gas.  348,  11  L.  R.  A.  (N.  S.)  803,  112  N.  W.  389,  390,  in  action  to 
determine  adverse  claims  to  real  property,  judgment  awarding  relief 
beyond  prayer  of  complaint  is  void,  and  subject  to  collateral  attack; 
State  v.  Muench,  217  Mo.  138,  129  Am.  St.  Rep.  536,  117  S.  W.  29, 
where  only  issue  in  suit  by  beneficiary  under  trust  estate  created  by  will 
was  appointment  of  new  trustee  and  investing  him  with  title,  court 
could  not  administer  details  of  trust;  Charles  v.  White,  214  Mo.  207, 
127  Am.  St  Rep.  674,  21  L.  R.  A.  (N.  S.)  481,  112  S.  W.  549,  where 
person  granted  land  to  his  five  daughters  and  heirs  of  their  body  for- 
ever, decree  in  creditor's  suit,  declaring  conveyance  void,  was  void  in 
so  far  as  it  divested  title  of  remaindermen  and  vested  it  in  life  tenants; 
Thomas  v.  Gann,  170  Mo.  App.  84,  156  S.  W.  75,  in  suit  to  cancel  note 
and  deed  of  trust  securing  it,  where  issues  involved  defendants'  rights 
to  ownership  and  possession  of  note,  and  parties  agreed  that  amount 
of  note  should  be  deposited  with  clerk  in  lieu  of  note,  judgment  for 
defendant  requiring  clerk  to  deliver  money  to  them  was  within  issues; 
Sloan  v.  Byers,  37  Mont.  510,  97  Pac.  857,  decree,  in  suit  to  determine 
rights  of  parties  to  waters  of  creek,  awarding  to  defendants  quantity 
claimed  as  against  plaintiff,  was  not  res  judicata  on  issue  of  rights  be- 
tween defendants ;  Grand  Court  .Foresters  v.  Court  Cavour  No.  133,  82 
N.  J.  Eq.  93,  88  Atl.  193,  holding  Grand  Court  had  no  jurisdiction  to 
dissolve  subordinate  court  and  recover  funds  and  property  and  adminis 
ter  fund,  whether  subordinate  court  be  considered  voluntary  associa- 
tion or  corporation ;  Dixon  v.  Dixon,  76  N.  J.  Eq.  369,  370,  74  Atl  998, 
where  counsel  of  wife  gives  notice  that  she  will  not  obey  order  of  court 
as  to  custody  of  children  in  view  of  order  of  court  of  another  State 
and  counsel  disavow  intentional  disrespect,  wife  will  not  be  held  in  con- 
tempt, though  order  of  foreign  court  is  invalid;  Van  Houten  v.  Steven- 
son, 69  N.  J.  Eq.  628,  64  Atl.  1095,  owner  of  land  commencing  partition 
suit  without  making  mortgagee  party  was  not  entitled  to  stay  of  pro- 
ceedings in  foreclosure  suit  on  ground  of  pendency  of  another  action 
involving  same  subject  matter;  Hill  v.  Henry,  66  N.  J.  Eq.  161,  57  Atl. 
558,  holding  bill  should  be  dismissed  where  not  supported  by  proof; 
Stokes  v.  Foote,  172  N.  Y.  342,  65  N.  E.  181,  holding  decree  in  equity 
suit  to  enjoin  actions  at  law  not  conclusive  as  to  construction  of  agree- 
ment where  such  not  necessary  to  decree;  State  v.  Settle,  141  N.  C.  570, 
54  S.  E.  451,  petition  for  sale  of  real  estate  of  decedent  to  pay  debts, 
for  distribution  and  for  general  relief,  authorized  court  to  make  full 
settlement  and  distribution  of  estate  of  decedent;  In  re  Rahm's  Estate, 
226  Pa.  599,  75  Atl.  831,  holding  decree  awarding  to  substituted  trustee 
corpus  of  trust  funds  and  directing  income  to  be  paid,  not  to  cestui 
que  trust,  as  will  directed,  but  to  estate  of  deceased  trustee  under  equi- 
table assignment,  was  valid;  Johnston  v.  Hoyall,  2  Tenn.  Civ.  174,  175, 
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decree  of  equity  court  in  partition  suit  construing  will  could  give  no 
greater  title  to  land  than  will  gave  him,  which  was  life  estate,  not  estate 
in  fee;  Houston  etc.  Ry.  Co.  v.  Skeeter  Bros.,  44  Tex.  Civ.  106,  98  S.  W. 
1065,  in  action  by  one,  judgment  for  plaintiff  and  another  as  partners 
was  nullity;  Michaels  v.  Levinson,  68  Wash.  369, 123  Pac.  522,  in  action 
to  recover  damages  for  failure  of  defendants  to  deliver  lease  and  pos- 
session of  property,  verdict  for  six  hundred  dollars  was  not  within 
issues,  and  was  properly  set  aside;  Michaelson  v.  City  of  Seattle,  63 
Wash.  240,  115  Pac.  171,  in  proceedings  by  property  owner  to  vacate 
decree  awarding  damages  for  injury  to  lots  but  also  assessing  them  for 
street  improvements,  plaintiffs  in  asserting  lack  of  jurisdiction  to  assess 
damaged  property  could  offer  evidence  of  failure  to  give  notice ;  Riffle  v. 
Sioux  City  etc.  Min.  Co.,  20  Wyo.  454,  124  Pac.  510,  where  receivers  of 
corporation  applied  to  sell  certain  property  to  pay  expenses  of  receiver- 
ship, court  had  no  jurisdiction  to  order  sale  of  other  property  not  speci- 
fied in  petition ;  Hovey  v.  Elliott,  167  U.  S.  445,  42  L.  Ed.  230,  17  Sup. 
Ct.  855,  contempt  of  court  will  not  support  setting  aside  of  answer  and 
decree  pro  confesso;  Gilmer  v.  Billings,  55  Fed.  781,  judgment  against 
right  of  redemption  from  first  pledge  of  stock  does  not  bar  suit  to  re- 
deem from  second;  Hume  v.  Robinson,  23  Colo.  361,  47  Pac.  272,  and 
Gille  v.  Emmons,  58  Kan.  120,  62  Am.  St.  Rep.  611,  48  Pac.  570,  judg- 
ment entirely  outside  issues  is  void;  Consolidated  etc.  Storage  Co.  v. 
Atlantic  Trust  Co.,  50  N.  J.  Eq.  97,  24  Atl.  231,  decree  founded  on  bill 
which  shows  no  right  of  action  against  defendant  is  invalid;  House  v. 
Lockwood,  137  N.  Y.  268,  33  N.  E.  597,  judgments  are  not  conclusive  of 
immaterial  facts;  dissenting  opinion  in  Wells  v.  American  Mortg.  Co., 
123  Ala.  426,  26  South.  305,  majority  holding  under  Ala.  Code,  §  859, 
providing  for  execution  for  balance  due  after  sale  on  foreclosure,  de- 
ficiency decree  may  issue  without  notice;  dissenting  opinion  in  Slack  v. 
Perrine,  9  App.  D.  C.  176,  majority  holding  that  whether  decree  in 
habeas  corpus  proceeding  in  New  Jersey  wherein  right  to  custody  of  in- 
fants is  contested  between  mother  and  testamentary  guardian,  and  de- 
cided in  favor  of  mother,  is  erroneous  or  not,  it  remains  bar  until  set 
aside  or  reversed,  to  assertion  of  claim  here  by  testamentary  guardian 
against  parent;  dissenting  opinion  in  Bitzer  v.  Mercke,  111  Ky.  315,  62 
S.  W.  776,  majority  holding  lienholder  made  defendant  in  foreclosure 
suit  by  another  lienholder,  but  making  no  defense,  barred  by  judgment. 
Distinguished  in  Tube  City  Min.  etc.  Co.  v.  Otterson,  16  Ariz.  319, 
320,  146  Pac.  209,  judgment  foreclosing  statutory*  lien  rendered  in  ab- 
sence of  owner  of  property,  adjudicated  bankrupt  pending  suit,  is  not 
void,  where  complaint  was  relevant  and  suit  was  tried  on  merits';  In  re 
Estate  of  Parmelia  Bugg,  71  S.  C.  443,  51  S.  E.  264,  refusing  to  set  aside 
judgment  in  escheat  proceedings,  where  all  parties  present,  because  be- 
yond scope  of  pleadings ;  Harrigan  v.  Gilchrist,  121  Wis.  279,  99  N.  W. 
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952,  court  may  make  receiver  and  attorneys,  where  property  wrongfully 
lost,  parties  defendant  to  pending  suit  with  creditor  as  plaintiff  and 
include  in  general  decree  recoveries  against  all  guilty  parties;  National 
Foundry  etc.  Works  v.  Oconto  etc.  Co.,  105  Wis.  67,  81  N.  W.  132,  up- 
holding decree  of  affirmative  relief  in  foreclosure  suit  where  pleaded 
facts  constitute  defense  without  prayer  in  answer  for  affirmative  relief; 
Compton  v.  Jesup,  68  Fed.  295,  15  G.  C.  A.  397,  where  lien  enforced  was 
to  part  of  railroad  claimed;  Jonathan  etc.  Mfg.  Co.  v.  Whitehurst,  72 
Fed.  503, 19  C.  C.  A.  130,  where  decree  compelled  assignment  of  specific 
patent  within  general  claim  of  bill ;  Newman  v.  Bullock,  23  Colo.  223,  47 
Pac.  381,  under  facts ;  Gates  v.  Newman,  18  Ind.  App.  398,  46  N.  E.  656, 
presumption  is  that  pleadings  were  amended  where  defendant  was  pres- 
ent throughout;  Forman  v.  Manley,  52  N.  J.  Eq.  716,  29  Atl.  436,  where 
decrees  were  responsive  to  issues;  Oliphant  v.  Burns,  146  N.  Y.  238,  40 
N.  E.  985,  where  defendants  were  present  at  trial. 

Judgment,  when  void.    Note,  29  Am.  St.  Rep.  79,  84. 

Bolt  to  reach  specific  fund  cannot  support  personal  judgment  against 
defendant  merely  filing  answer. 

Approved  in  Shinney  v.  North  American  Sav.  etc.  Co.,  97  Fed.  11, 
holding  court  of  equity  has  power  to  appoint  receiver  for  assets  of  for- 
eign corporation  within  jurisdiction;  Baltimore  etc.  R.  R.  Co.  v.  Fla- 
herty, 87  Md.  107,  39  Atl.  526,  bill  to  reach  fund  must  join  all  persons 
interested  therein. 

Judgment  cannot  be  had  against  receiver  after  dlacharga 
Approved  in  McGhee  v.  Willis,  134  Ala.  291,  32  South.  304,  holding 
discharge  of  receivers  and  surrender  of  bond  and  of  assets  defense  to 
suit  against  receivers  as  such  for  wrongful  death  from  negligence  of 
employees;  Pendleton  v.  Russell,  144  U.  S.  645,  36  L.  Ed.  576,  12  Sap. 
Ct.  745,  judgment  on  new  trial,  after  dissolution  of  foreign  corporation, 
is  not  binding  on  foreign  receiver;  Meyer  v.  Kuhn,  65  Fed.  712,  13 
0.  C.  A.  298,  judgment  against  defendants  not  validly  served  is  void; 
Arehambeau  v.  Piatt,  173  Mass.  251,  53  N.  E.  817,  action  cannot  be 
maintained  against  receiver  after  his  discharge. 

Action  by  or  against  receiver  after  his  discharge.    Note,  7  Ann. 
Gas.  44. 

Judgments  of  other  States  upon  ancillary  administration  are  conclusive 
as  to  property  there  or  matters  conceded  to  them. 

Approved  in  Klug  v.  Martinsburg  Power  Co.,  229  Fed.  861,  adminis- 
trator appointed  in  Pennsylvania  cannot  sue  resident  of  West  Virginia 
in  Federal  court  by  reason  of  diversity  of  citizenship,  as  independent 
of  statute,  administrator's  powers  do  not  extend  beyond  limit  of  State 
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of  appointment;  Fidelity  Trust  Co.  v.  Gaskell,  195  Fed.  874, 115  C.  C.  A. 
527,  District  Courts  exercising  ancillary  jurisdiction  in  bankruptcy  are 
vested  with  power  to  hear  and  adjudge  adverse  claim  of  parties  asking 
for  determination  of  such  claims,  or  to  liens  upon  specific  property  they 
seize  as  property  of  bankrupt;  State  Trust  Co.  v.  Kansas  City  etc.  R. 
Co.,  115  Fed.  370,  holding  Federal  court  appointing  receiver  in  fore- 
closure suit  has  jurisdiction  of  intervention  of  creditor  to  determine 
priority  of  State  judgment  as  lien;  Scruggs  v.  Scruggs,  105  Fed.  31, 
holding  administratrix  appointed  by  Kansas  probate  court,  not  subject 
to  action  in  Missouri  court  by  heir  for  distributive  share  of  estate; 
Shinney  v.  North  American  Savings  etc.  Co.,  97  Fed.  12,  holding  judg- 
ment against  ancillary  receiver  does  not  bind  assets  beyond  jurisdiction ; 
Johnston  v.  McKinjion,  129  Ala.  227,  29  South.  697,  holding  judgment  of 
Florida  court  against  administrator  no  evidence  of  debt  in  suit  by  same 
plaintiff  against  decedent's  representative  in  Alabama;  Thurn  v.  Pyke,  8 
Idaho,  21,  66  Pac.  159,  refusing  to  turn  over  assets  in  possession  of  State 
court  to  nonresident  creditor  requiring  title  by  execution  sale  under  suit 
instituted  subsequent  to  taking  possession;  Bank  Commrs.  v.  Granite 
State  Provident  Assn.,  70  N.  H.  559,  85  Am.  St  Rep.  648,  49  Atl.  125, 
holding  where  foreign  State  distributes  among  creditors  fund  deposited 
with  it  by  corporations  for  doing  business  therein,  such  creditors  can 
prove  balance  only  in  home  State;  Ballou  v.  Flour  Milling  Co.,  67  N.  J. 
Eq.  190,  59  Atl.  332,  all  property  acquired  in  foreign  jurisdiction  by  re- 
ceiver subject  to  control  of  respective  court ;  Taylor  v.  Gray,  59  N.  J.  Eq. 
630,  44  Atl.  672,  holding  directors  of  New  Jersey  corporation  paying 
compromise  judgment  in  New  York  suit  had  lien  on  New  York  property 
of  corporation  in  receiver's  hands;  Evans  v.  Pease,  21  R.  1.  189,  42  Atl. 
507,  sustaining  power  of  equity  court  to  appoint  ancillary  receiver  for 
foreign  corporation  and  of  receiver  to  sue  in  own  name  on  chose  in  ac- 
tion; dissenting  opinion  in  German  S.  &  L.  Soc.  v.  Tull,  136  Fed.  14,  69 
C.  C.  A.  1,  majority  holding  judgment  of  State  court  conclusive  in  respect 
to  all  matters  therein  determined;  dissenting  opinion  in  Chesapeake  & 
Ohio  Ry.  v.  Swayze,  60  N.  J.  Eq.  432,  47  Atl.  33,  majority  holding  New 
Jersey  court  appointing  receiver  for  transportation  company  may  restrain 
Virginia  corporation  from  attaching  vessels  under  Virginia  judgment; 
Murray  v.  American  Surety  Co.,  70  Fed.  346,  17  C.  C.  A.  138,  exercise 
of  nonstatutory  power  in  purely  statutory  proceeding  is  void;  Union 
Trust  Co.  v.  Atchison  etc.  R.  Co.,  87  Fed.  531,  532,  ancillary  receiver  is 
not  liable  for  tort  of  primary  receiver;  Sands  v.  Greeley,  88  Fed.  133, 
31  C.  C.  A.  424,  comity  does  not  require  courts^to  prefer  foreign  receiv- 
er's title  to  bona  fide  local  claimants;  Jefferson  v.  Beall,  117  Ala.  439, 
67  Ain.  St.  Rep.  178,  23  South.  44,  foreign  judgments  against  local 
executors  are  void;  Ward  v.  Boyce,  152  N.  Y.  196,  36  L.  R.  A.  551,  46 
XV— 43 
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N.  E.  181,  and  Texas  etc.  Ry.  Co.  v.  Gay,  86  Tex.  592,  25  L.  B.  A.  59,  26 
S.  W.  606,  jurisdiction  over  realty  is  confined  to  local  courts ;  New  York 
etc.  R.  Co.  v.  New  York  etc.  R.  Co.,  58  Fed.  280,  ancillary  railroad  re- 
ceiver will  not  be  replaced  on  ground  of  fraud  in  original  appointment; 
Evans  v.  Pease,  21  R.  I.  189,  42  Atl.  507,  equity  court  may  appoint 
ancillary  receiver  of  insolvent  corporation;  Lawrence  v.  Nelson,  143 
U.  S.  222,  36  L.  Ed.  134,  12  Sup.  Ct.  442,  and  Duryea  v.  Gray  (Gray  v. 
Taylor),  59  N.  J.  Eq.  621,  44  Atl.  672,  arguendo. 

Foreign  judgments  against  an  executor  or  administrator.  Note, 
27  L.'  R.  A.  105. 

Miscellaneous.  Cited  in  St.  Lawrence  Boom  etc.  Co.  t.  Holt,  51 
W.  Va.  364,  41  S.  E.  356,  holding  decree  dissolving  injunction  restraining 
sale  on  ground  that  third  parties  claimed  land  finally  adjudicates  lack 
of  interest  in  such  parties. 

140  U.  8.  273-278,  35  L..  Ed.  484,  11  Sup.  Ct  782,  HALSTED  v.  BTJSTEB. 

Federal  courts  will  follow  State  construction  of  deeds  and  realty  stat- 
utes. 

Approved  in  Highland  Park  Mfg.  Co.  v.  Steele,  232  Fed.  29,  following 
decision  of  South  Carolina  court  and  holding  deed  conveying  land 
created  executory  trust,  and  while  rule  primogeniture  still  applies  to 
title  of  trustee,  there  was  no  merger  of  legal  and  equitable  titles,  and 
heirs  were  entitled  to  one-half  undivided  interest  in  land. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to,  Federal  courts. 
Note,  40  L.  R.  A.  (N.  S.)  417. 

Forfeiture  of  prior  claims,  reserved  out  of  State  grant,  does  not  pasi 
title  to  grantee. 

Approved  in  Stockton  v.  Morris,  39  W.  Va.  438, 19  S.  E.  533,  reaffirm- 
ing rule ;  Reusens  v.  Lawson,  91  Va.  262,  21  S.  E.  355,  where  forfeiture 
occurred  before  title  by  adverse  possession  was  complete;  Farnsworth 
v.  Duffner,  142  U.  S.  52,  35  L.  Ed.  936,  12  Sup.  Ct.  107,  arguendo;  and 
in  Read  v.  Dingess,  60  Fed.  25,  8  C.  C.  A.  389,  in  stating  facts. 

140  T7.  8.  278-290,  35  L.  Ed.  505,  11  Sup.  Ct.  738,  IK  BE  WOOD. 

Colored  citizen  has  no    absolute  right  to  mixed  jury;  but  there  most 
be  no  discrimination. 

Approved  in  Martin  v.  Texas,  200  U.  S.  321,  50  L.  Ed.  499,  26  Sop. 
Ct.  338,  refusing  to  quash  indictment  and  petit  jury  panel  on  verified 
motions  in  absence  of  evidence  to  establish  discrimination  against 
negroes  alleged  in  motions. 
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Constitutional   equality  of  privileges,  immunities   and  protection. 
Note,  14  L.  R.  A.  584. 

Qualification  of  grand  jurors.    Note,  28  L.  R.  A.  204. 

Federal  court's  power  to  Issue  habeas  corpus  does  not  extend  to  obstruc- 
tion of  State  procedure. 

Approved  in  Minnesota  v.  Brundage,  180  U.  S.  502,  45  L.  Ed.  641,  21 
.Sup.  Ct.  456,  refusing  application  for  habeas  corpus  to  release  person 
imprisoned  under  judgment  of  Minneapolis  court  on  ground  of  uncon- 
stitutional law,  where  State  remedy  unused;  Anderson  v.  Elliott,  101 
Fed.  613,  41  C.  C.  A.  521,  discharging  United  States  marshal  from  arrest 
by  State  authorities  for  force  used  in  executing  process  of  Federal  court, 
placing  litigant  in  possession;  McElvaine  v.  Brush,  142  U.  S.  160,  35 
L.  Ed.  973,  12  Sup.  Ct.  158,  following  rule;  Ex  parte  Murray,  66  Fed. 
299,  a  similar  case ;  New  York  v.  Eno,  155  U.  S.  96,  39  L.  Ed.  83,  15 
Sup.  Ct.  33,  where  question  was  whether  offense  was  cognizable  by  State 
court;  Kohl  v.  Lehlback,  160  U.  S.  303,  40  L.  Ed.  435,  16  Sup.  Ct.  307, 
where  one  juror  was  alien ;  In  re  King,  51  Fed.  437,  where  juror,  before 
trial,  expressed  opinion  hostile  to  defendant;  In  re  Welch,  57  Fed.  578, 
question  of  State  court's  jurisdiction  of  murder  by  pilot  through  colli- 
sion cannot  be  raised  on  habeas  corpus;  In  re  Rowe,  77  Fed.  167,-23 
C.  C.  A.  103,  technical  defect  in  indictment  does  not  justify  interfer- 
ence; In  re  Grice,  79  Fed.  634,  special  circumstances  will  justify  such 
interference;  In  re  Lawrence,  80  Fed.  103,  only  extraordinary  circum- 
stances authorize  interference;  Matter  of  Buchanan,  146  N.  T.  272,  40 
N.  E.  885,  arguendo. 

Circuit  Court  may  decline  to  issue  writ  to  State  court,  and  put  accused 
to  remedy  by  writ  of  error. 

Approved  in  In  re  Lincoln,  202  U.  S.  181,  50  L.  Ed.  986,  26  Sup.  Ct.  602, 
denying  habeas  corpus  to  person  convicted  of  bringing  intoxicating 
liquors  into  Indian  country,  imprisonment  almost  ended ;  Davis  v.  Burke, 
179  U.  S.  402,  45  L.  Ed.  251,  21  Sup.  Ct.  211,  refusing  to  interfere  with 
sentence  of  Idaho  court  on  ground  of  invalidity  of  statute  when  ques- 
tion not  raised  in  State  court ;  Ex  parte  Chadwick,  159  Fed.  577,  denying 
habeas  corpus  to  review  judgment  of  State  court  convicting  person  of 
crime,  where  remedy  by  writ  of  error  has  not  been  exhausted;  In  re 
Dowd,  133  Fed.  749,  753,  denying  habeas  corpus  where  petition  shows 
State  court's  judgment  imprisoning  petitioner  for  contempt  reviewable 
by  error;  In  re  King,  51  Fed.  436,  and  Gibson  v.  Mississippi,  162  U.  S. 
584,  40  L.  Ed.  1079,  16  Sup.  Ct.  907,  both  following  rule ;  In  re  Fred- 
erick 149  U.  S.  77,  37  L.  Ed.  657,  13  Sup.  Ct.  796,  approving  practice  of 
denying  writ  where  want  of  jurisdiction  is  not  clear ;  Whitten  v.  Tomlin- 
son,  160  U.  S.  242,  40  L.  Ed.  412,  16  Sup.  Ct.  302,  declining  to  discharge 


140  U.  S.  278-290.        NOTES  ON  U.  S.  REPORTS.  676 

prisoner  under  Governor's  extradition  warrant;  In  re  Jordan,  49  Fed. 
242,  presumption  favors  correctness  of  State  court's  decision;  In  re 
Friedrich,  51  Fed.  751,  even  where  State  court  judgment  is  void;  In  re 
Huse,  79  Fed.  307,  25  C.  C.  A.  1,  procedure  for  confining  insane  is  for 
State;  In  re  Anderson,  94  Fed.  492,  Federal  courts  rarely  interfere  be- 
fore trial  in  State  court;  In  re  Tyson,  21  Colo.  82,  39  Pac.  1095,  irreg- 
ularities are  reviewable  only  on  writ  of  error. 

Defendant's  Ignorance  of  rights  at  trial  will  not  rapport  application 
to  Federal  court. 

Approved  in  In  re  King,  51  Fed.  438,  where  defendant  was  ignorant 
before  conviction  of  hostile  opinion  expressed  by  juror  before  trial. 

Habeas  corpus  will  not  issue  to  correct  errors  not  affecting  jurisdiction. 
Approved  in  Keizo  v.  Henry,  211  U.  S.  149,  53  L.  Ed.  126,  29  Sup.  Ct. 
41,  objections  to  disqualifications  of  grand  jurors  must  be  corrected 
by  writ  of  error,  not  by  habeas  corpus  proceedings ;  Rogers  v.  Peck,  199 
U.  S.  435,  50  L.  Ed.  260,  26  Sup.  Ct.  87,  State  court's  failure  on  denying 
motion  for  new  trial  to  fix  day  for  execution,  day  fixed  by  Governor 
granting  reprieve  no  ground  for  habeas  corpus;  Connella  v.  Haskell, 
158  Fed.  288,  87  C.  C.  A.  Ill,  failure  to  comply  with  territorial  law  in 
selection  of  grand  jurors  and  petit  jurors  was  not  ground  for  petitioner's 
discharge  on  habeas  corpus;  McComb  v.  Fourth  Judicial  Dist.  Court, 
36  Nev.  427,  136  Pac.  566,  holding  accused  was  bound  to  know  provi- 
sion of  code  that  objections  to  members  of  grand  jury  could  only  be 
made  by  challenges  at  time  jury  was  impaneled;  Eureka  County  Bank 
Habeas  Corpus  Cases,  35  Nev.  148,  126  Pac.  678,  discharging  on  habeas 
corpus,  bank  official  charged  with  feloniously  accepting  deposits,  where 
conduct  of  district  judge  shows  extreme  prejudice,  and  he  participated 
in  drawing  grand  jury;  People  v.  Mensching,  187  N.  Y.  20, 10  Ann.  Cas. 
101, 10  L.  R.  A.  (N.  S.)  625,  79  N.  E.  887,  criminal  warrant  setting  forth 
charge  that  accused  failed  to  pay  tax  on  sale  of  corporate  stock  in  viola- 
tion of  laws  is  not  defective  in  substance,  and  person  arrested  is  not 
entitled  to  discharge  on  habeas  corpus,  although  law  imposing  tax  may 
be  invalid;  Ex  parte  Martinez,  66  Tex.  Cr.  69, 145  S.  W.  994,  indictment 
for  murder  in  certain  county  is  not  void  because  defendant  was  not 
present  in  that  county  when  indicted,  and  person  convicted  is  not  en- 
titled to  discharge  on  habeas  corpus ;  Pepke  v.  Cronan,  155  U.  S.  101,  39 
L.  Ed.  85,  15  Sup.  Ct.  34,  and  Andrews  v.  Swartz,  156  U.  S.  276,  39 
L.  Ed.  423,  15  Sup.  Ct.  391,  both  following  rule ;  In  re  Jugiro,  140  U.  S. 
296,  35  L.  Ed.  513,  11  Sup.  Ct.  772,  where  exclusion  of  Japanese  from 
jury  was  alleged ;  In  re  Wilson,  140  U.  S.  584,  35  L.  Ed.  617,  11  Sup. 
Ct.  873,  where  total  number  of  grand  jurors  was  deficient,  enough  being 
present  to  indict;  Whitten  v.  Tomlinson,  160  U.  S.  244,  40  L.  Ed.  413, 
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16  Sup.  Ct.  302,  where  indictment  is  defective  or  returned  through  in- 
advertence; State  v.  Barnes,  3  N.  D.  137,  54  N.  W.  643,  errors  of  proT 
cedure  are  reviewable  only  on  writ  of  error;  Ex  parte  Keeler,  45  S.  C. 
542,  55  Am.  St  Rep.  789,  31  L  R.  A.  679,  23  S.  E.  866,  adjudication  of 
contempt  will  not  be  reviewed  unless  proceeding  was  void. 

Distinguished  in  In  re  Waite,  81  Fed.  362,  State  courts  have  no  juris- 
diction of  offenses  by  Federal  officers;  In  re  Hirsch,  87  Fed.  1005,  31 
G.  C.  A.  350,  arguendo. 

When  a  prisoner  may  be  released  on  habeas  corpus  after  judgment 
and  sentence.    Note,  87  Am.  St.  Rep.  186,  189. 

Decision  against  constitutional  right  as  nullity  subject  to  collateral 
attack.    Note,  89  L.  R.  A.  455. 

140  TJ.  8.  291-298,  36  L.  Ed.  510,  11  Sup.  Ot.  770,  IN  RE  JUGIRO. 

Appeal  lies  from  denial  of  habeas  corpus  where  unconstitutional  re- 
straint is  alleged. 

Approved  in  McKane  v.  Durston,  153  U.  S.  685,  88  L.  Ed.  868,  14 
Sup.  Ct.  914,  following  rule ;  Blythe  Co.  v.  Hinckley,  111  Fed.  838,  49 
C.  C.  A.  647,  holding  in  equity  bill  of  review  must  be  filed  within  the 
six  months  allowed  for  taking  appeal  to  Circuit  Court  of  Appeals. 

Section  766,  Revised  Statutes,  restrains  State  court  only  pending  stay 
effected  by  habeas  corpus  in  Federal  court. 

Approved  in  Rogers  v.  Peck,  199  U.  S.  436,  50  L.  Ed.  261,  26  Sup.  Ct. 
87,  denying  reprieve  by  Governor  an  interference  with  habeas  corpus 
proceeding  pending  in  Federal  court;  Ex  parte  Martin,  180  Fed.  210, 
trial  in  State  court,  after  issuance  of  writ  of  habeas  corpus  out  of  Fed- 
eral court  to  review  petitioner's  arrest  for  violation  of  Oregon  laws 
regulating  peddlers,  was  void;  Wilson  v.  Calculagraph  Co.,  153  Fed.  962, 
83  C.  C.  A.  77,  Circuit  Court  of  Appeals  declines  to  revise  proceeding  in 
Circuit  Court  with  reference  to  violation  of  interlocutory  injunction, 
which  proceeding  occurred  after  reception  of  mandate  dismissing  suit; 
In  re  Boardman,  169  U.  S.  44,  42  L.  Ed.  654,  18  Sup.  Ct.  293,  and  In  re 
Durrant,  84  Fed.  316,  319,  reaffirming  rule;  McKane  v.  Durston,  153 
V.  S.  686,  38  L.  Ed.  868,  14  Sup.  Ct.  914  (affirming  61  Fed.  206),  custody 
of  prisoner  pending  such  stay  cannot  be  disturbed;  Lambert  v.  Barrett, 
159  U.  S.  662,  40  L.  Ed.  297,  16  Sup.  Ct.  136,  where  mandate  was  deliv- 
ered to  State  instead  of  Circuit  Court ;  In  re  Ebanks,  84  Fed.  312,  State 
court's  order  directing  death  penalty  is  void  pending  such  stay;  People 
v.  Durrant,  119  Cal.  55,  50  Pac.  1070,  stay  continues  till  legal  evi- 
dence of  final  decision;  Ex  parte  Edgar,  119  Cal.  127,  51  Pac.  31,  delay 
of  execution  by  State  prison  warden  pending  appeal  is  not  contempt. 

Distinguished  in  In  re  Strauss,  126  Fed.  332,  63  C.  C.  A.  99,  holding 
under  Rev.  Stats.,  §  776,  allowance  of  writ  of  habeas  corpus  to  test 


140  U.  S.  298-304       NOTES  ON  U.  S.  REPORTS.  678 

validity  of  preliminary  commitment  of  suspected  fugitive  by  magistrate 
no  bar  to  extradition  proceedings;  In  re  Fitton,  55  Fed.  273,  where  no 
appeal  was  pending. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal 
Supreme  Court  for  review.    Note,  66  L.  R.  A.  870. 

Habeas  corpus  corrects  only  errors  touching  jurisdiction. 
Approved  in  Rogers  v.  Peck,  199  U.  S.  435, 50  L.  Ed.  260, 26  Sup.  Ct.  87, 
State  court's  failure,  on  denying  motion  for  new.  trial,  to  fix  day  of  exe- 
cution already  fixed  by  Governor  granting  reprieve,  not  ground  for  habeas 
corpus;  Ex  parte  Martinez,  66  Tex.  Cr.  69, 145  S.  W.  994,  indictment  for 
murder  in  certain  county  is  not  void  because  accused  was  not  present  in 
that  county  when  indicted,  and  person  convicted  is  not  entitled  to  dis- 
charge on  habeas  corpus;  Andrews  v.  Swartz,  156  U.  S.  276,  39  I*.  Ed. 
423, 15  Sup.  Ct.  391,  and  Anderson  v.  Treat,  172  U.  S.  31,  43  L.  Ed.  354, 
19  Sup.  Ct.  70,  reaffirming  rule ;  In  re  Wilson,  140  U.  S.  584,  35  L.  Ed. 
517,  11  Sup.  Ct.  873,  where  total  number  of  grand  jurors  was  deficient, 
enough  being  present  to  indict;  Whitten  v.  Tomlinson,  160  U.  S.  242, 
40  L.  Ed.  412,  16  Sup.  Ct.  302,  Federal  courts  usually  leave  petitioner  to 
remedy  by  writ  of  error;  In  re  Huse,  79  Fed.  307,  25  C.  C.  A.  1,  pro- 
cedure for  confining  insane  is  within  exclusive  jurisdiction  of  State;  Ex 
parte  Keeler,  45  S.  C.  542,  55  Am.  St.  Rep.  789,  31  L.  R.  A.  679,  23  S.  E. 
866,  adjudication  of  contempt  will  not  be  reviewed  unless  proceedings 
were  void. 

When  a  prisoner  may  be  released  on  habeas  corpus  after  judgment 
and  sentence.    Note,  87  Am.  St.  Rep.  185,  189. 

Constitution  gives  prisoner  no  right  to  have  persons  of  his  race  on 

Jury. 

Approved  in  Franklin  v.  South  Carolina,  218  U.  S.  167,  54  L.  Ed.  985, 
30  Sup.  Ct.  640,  where  real  objection  is  that  grand  jury  is  so  made  up 
as  to  exclude  persons  of  race  of  accused,  facts  establishing  such  conten- 
tion must  be  averred  and  proved. 

Constitutionality,  equality  of  privileges,  immunities  and  protection. 
Note,  14  L.  R.  A.  584. 

Miscellaneous.  Cited  in  Burget  v.  Robinson,  123  Fed.  265,  59  C.  C.  A. 
260,  holding  effect  of  order  of  Circuit  Court  of  Appeals  staying  mandate 
after  judgment  indefinitely  is  to  restrain  jurisdiction  in  that  court. 

140  TJ.  a  298-304,  36  I*  Ed.  481,  11  Sup.  Ot.  754,  ROGERS  v.  DTTRANT. 
Checks  are  bills  of  exchange  within  Illinois  statute  of  limitations. 
Approved  in  Hoss  v.  United  States,  232  Fed.  333,  cashier's  check  pay- 
able to  order  of  named  person  is  bill  of  exchange  within  statute  making 
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it  crime  for  officers  of  banking  association  to  draw  bill  of  exchange  with- 
out authority  of  directors;  Johnson  v.  Wright,  2  App.  D.  C.  219,  nego- 
tiable check  is  inland  bill  of  exchange  and  imports  consideration; 
German  Bank  v.  Beatrice  Bank,  63  Neb.  248,  88  N.  W.  481,  holding  local 
bank  check  is  bill  of  exchange  and  formal  protest  for  nonpayment 
proper,  hence  notary  may  recover  fees;  Garrettson  v.  North  Atchison 
Bank,  47  Fed.  870,  check  is  bill  of  exchange  within  Missouri  law  requir- 
ing written  acceptance;  Connor  v.  Becker,  56  Neb.  346,  76  N.  W.  894, 
check  is  within  section  10,  Code  of  Civil  Procedure,  limiting  actions  on 
written  instruments. 

Applicability  of  statutes  of  limitation  to  bank  checks.    Note,  22 
L.  R.  A.  111. 

140  IT.  S.  304-315,  35  L.  Ed.  473,  11  Sup.  Ot.  779,  HUMPHREYS  y.  Mo-- 


Stockholder  cannot  encumber  or  transfer  property  controlled  by  cor- 
porate officers. 

Approved  in  Central  Improvement  Co.  v.  Cambria  Steel  Co.,  201  Fed. 
828, 120  C.  C.  A.  121,  where  corporation  purchased  real  estate  and  issued 
stock,  equal  to  purchase  price  to  railroad  company,  and  latter  pledged 
stock  to  secure  its  own  indebtedness,  prior  mortgagee  of  railroad  ac- 
quired no  lien  upon  stock  by  virtue  of  after-acquired  property  clause  in 
mortgage;  Denver  Engineering  Wks.  Co.  v.  Elkins,  179  Fed.  926,  stock- 
holders of  corporation  cannot  enter  into  contract  with  third  per- 
son binding  on  corporation  which  can  act  only  through  directors; 
Woodruff  v.  Shimer,  174  Fed.  586,  98  C.  C.  A.  430,  president  and 
principal  owner  of  corporate  stock  of  corporation  could  not  assign 
his  contract  for  purchase  of  limestone  to  corporation  without  author- 
ity from  directors;  In  re  Roanoke  Furnace  Co.,  166  Fed.  952,  officer 
of  corporation  cannot  by  his  own  act  ratify  on  behalf  of  corpora- 
tion contract  made  by  him  without  authority;  Coal  Belt  Electric  Ry. 
Co.  v.  Peabody  Coal  Co.,  230  111.  168, 120  Am,  St  Rep.  282,  IS  L.  R.  A. 
(N.  S.)  1144,  82  N.  E.  628,  holding  purchaser  of  stock  of  railway  did  not 
acquire  railway  property,  but  became  merely  stockholder,  and  right  of 
railway  to  take  water  from  pond  of  mining  company  was  same  as  before, 
merely  by  sufferance;  Manufacturers'  Bldg.  Co.  v.  Land  ay,  219  111.  174, 
76  N.  E.  148,  denying  stockholder's  right  to  amend  by-laws  or  stipulate 
for  ratification  of  by-laws  before  becoming  operative ;  Stewart  v.  Pierce, 
116  Iowa,  751,  89  N.  W.  240,  holding  erroneous  order  of  court  in  wind- 
ing up  corporation  for  sale  of  property  of  another  corporation,  all  of 
stock  therein  being  held  by  that  dissolved;  Cotten  v.  Tyson,  121  Md. 
604,  89  Atl.  116,  stockholder  is  not  owner  of  any  portion  of  corporate 
property,  and  apart  from  his  stock  has  no  interest  in  assets  capable  of 
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assignment;  State  v.  Standard  Oil  Co.,  218  Mo.  328, 116  S.  W.  1001,  divi- 
sion of  territory  between  two  Indiana  oil  companies,  and  taking  over  by 
New  Jersey  corporations,  in  control  of  both  Indiana  corporations 
of  their  chief  competitor  in  Missouri,  was  illegal  combination  in 
restraint  of  trade;  Keith  Co.  v.  Ogalalla  Power  etc.  Co.,  64  Neb.  37, 
89  N.  W.  376,  holding  invalid  bond  of  defendant  to  secure  perform- 
ance of  contract  for  constructing  irrigation  plant,  where  town  com- 
missioners had  authority  only  to  contract  with  promoter  personally; 
Baker  v.  Union  Stockyards  Nat.  Bank,  63  Neb.  805,  93  Am.  St.  Rep. 
487,  89  N.  W.  270,  holding  bank  indorsee  of  note  not  barred  from 
recovery,  because  cashier  knew  of  accommodation  nature  of  note; 
United  States  Radiator  Corp.  v.  State,  208  N.  Y.  152,  46  L.  R..A.  (N.  S.) 
585,  101  N.  E.  786,  where  corporation  sells  assets  to  another  corporation 
issuing  its  capital  stock  to  trust  company,  and  trust  company,  at  request 
of  vendor,  issues  trust  certificates  to  stockholders  of  vendor  corporation 
in  proportion  to  holdings,  transaction  amounted  to  transfer  of  stock, 
and  was  taxable  as  such;  Arkansas  Pass  Harbor  Co.  v.  Manning,  94 
Tex.  562,  63  S.  W.  629,  holding  in  absence  of  creditors  consent  of  direc- 
tors and  stockholders  sufficient  authorization  for  transfer  of  property 
by  president ;  Rough  v.  Breitung,  117  Mich.  55,  75  N.  W.  149,  following 
rule;  De  La  Vergne  Refrigerating  Co.  v.  German  Sav.  Inst.,  175  U.  S. 
53,  44  L.  Ed.  69,  20  Sup.  Ct.  23,  where  stockholders  assumed  to  convey 
corporate  assets;  Electric  Ry.  Co.  v.  Jamaica  etc.  R.  Co.,  61  Fed.  679, 
stockholder  has  no  individual  interest  in  corporate  patent;  Sellers  v. 
Greer,  172  111.  555,  40  L.  R.  A.  591,  50  N.  E.  249,  and  Jones  v.  Williams, 
139  Mo.  73,  37  L.  R.  A.  702,  40  S.  W.  364,  stockholder's  contract  cannot 
bind  corporation  unless  ratified  thereby;  Fitzgerald  v.  Fitzgerald  & 
Mallory  Const.  Co.,  41  Neb.  430,  59  N.  W.  851,  acquiescence  of  stock- 
holders in  fraud  of  officers  does  not  preclude  action  based  thereon; 
Parker  v.  Bethel  Hotel  Co.,  96  Tenn.  280,  81  L.  R.  A.  712,  34  S.  W.  216, 
conveyance  by  sole  stockholder  of  corporate  property  is  void. 

Distinguished  in  Home  Fire  Ins.  Co.  v.  Barber,  67  Neb.  668,  108  Am. 
St.  Rep.  737,  93  N.  W.  1033,  denying  recovery  by  corporation  where 
stockholders  real  beneficiaries,  without  standing  in  equity  and  not  en- 
titled to  remedy  sought  by  corporation;  Seattle  etc.  Ry.  Co.  v.  Union 
Trust  Co.,  79  Fed.  188,  24  C.  C.  A.  512,  upholding  stipulation  to  include 
shares  in  depot  in  foreclosure  decree ;  Omaha  etc.  Ry.  Co.  v.  Wabash  etc. 
Ry.  Co.,  108  Mo.  303,  18  S.  W.  1103,  under  facts. 

Corporations — Powers   of  one   owning  most  or  all  of  the  stock. 
Note,  61  Am.  St.  Rep.  458. 

Necessity  of  action  by  directors  to  validate  corporate  act.    Note, 
Ann.  Oas.  19120,  800,  801. 
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Railroad  mortgage  does  not  cover  as  appurtenant  elevator  owned  jointly 
wtth  others. 

Distinguished  in  Omaha  etc.  Ry.  Co.  v.  Wabash  etc.  Ry.  Co.,  108  Mo. 
303, 18  S.  W.  1103,  under  language  of  mortgage. 

Relationship  of  incident  to  principal  must  exist  to  constitute  appnrte- 


Approved  in  Chicago  etc.  R.  R.  Co.  v.  McGuire,  31  Ind.  App.  114,  65 
N.  E.  933,  holding  mortgage  covering  after-acquired  property  connected 
with  railway  did  not  attach  to  land  bought  and  leased  to  barber  and 
grocer  to  prevent  sale  under  judgment ;  Lawrence  v.  Hennessy,  165  Mo. 
670,  65  S.  W.  719,  holding  contract  to,  sell  gas  plant  and  franchise  to 
run  same  fulfilled  by  deed  conveying  plant  "with  all  rights,  privileges 
and  appurtenances";  New  Orleans  etc.  Ry.  Co.  v.  Parker,  143  U.  S.  55, 
36  L.  Ed.  69,  12  Sup.  Ct.  368,  and  Wilson  v.  Beckwith,  117  Mo.  74,  22 
S.  W.  642,  both  following  rule ;  Fond  du  Lac  Water  Co.  v.  Fond  du  Lac, 
82  Wis.  331,  16  L.  R.  A.  584,  52  N.  W.  442,  assessment  of  specific  lots 
occupied  by  water  plant  cannot  include  value  of  mains  in  streets; 
Mahler  v.  Brumder,  92  Wis.  485,  81  L.  R.  A.  698,  66  N.  W.  504,  where 
right  to  use  of  private  street  was  denied  to  lot  owner  with  other  mode 
of  egress. 

Under  railroad  mortgage  "appurtenances"  includes  only  property  in- 
dispensable to  road. 

Approved  in  Himrod  v.  Ft.  Pitt  Min.  etc.  Co.,  220  Fed.  83, 135  C.  C.  A. 
648,  where  defendant  acquired  right  by  deed  to  bore  tunnel  through 
plaintiff's  property  and  use  tunnel  for  operation  of  his  mines,  right  to 
use  surface  of  plaintiff's  property  for  deposit  of  waste  and  debris  from 
tunnel  might  be  implied  from  reasonable  necessity;  Old  Colony  Trust 
Co.  v.  Standard  Beet  Sugar  Co.,  150  Fed.  681,  holding  tract  two  hun- 
dred miles  distant  from  factory  acquired  after  execution  of  mortgage 
not  included  in  "plant";  City  of  Waterbury  v.  Rigney,  79  Conn.  65, 
63  Atl.  776,  where  defendant  agreed  to  convey  garbage  plant  and  ap- 
purtenances at  end  of  certain  period,  and  plant  was  bounded  by  two 
streams,  but  defendant  built  dam  on  his  own  land,  plaintiff  was  not 
entitled  by  contract  or  deed  to  take  water  from  pond  created  by  dam; 
Moss  v.  Chappell,  126  Ga.  202,  11  L.  R.  A.  (N.  S.)  898,  54  S.  E.  971, 
provision  in  deed  to  railroad  that  land  should  revert  to  grantor  if  not 
used -for  railroad  created  condition  subsequent,  breach  of  which  would 
work  forfeiture. 

Appurtenances.    Note,  81  Am.  St.  Rep.  764. 

Foreclosure  expressly  saving  rights  under  prior  mortgage  is  not  adverse 
adjudication. 
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Approved  in  Lefmann  v.  Brill,  142  Fed.  49,  73  C.  C.  A.  230,  holding 
decree  awarding  wife  mortgagor's  rights  in  property  and  dismissing 
mortgagee's  cross-petition  without  prejudice,  in  effecting  subsequent  suit 
for  foreclosure. 

What  after-acquired  property  passes  by  a  railway  mortgage.    Note, 
99  Am.  St.  Rep.  254,  256. 

140  U.  8.  316-354,  35  L.  Ed.  419,  11  Sup.  Ct.  826,  LENT  Y.  TTLLSON. 

Constitutional  guaranty  of  due  process  is  mat  by  tax*  law  providing 
for  judicial  hearing. 

Approved  in  Londoner  v.  Denver,  210  U.  S.  386,  52  L.  Ed.  1112,  28 
Sup.  Ct.  708,  where  legislature  commits  determination  of  tax  to  sub- 
ordinate body,  due  process  of  law  requires  that  taxpayer  be  given  hear- 
ing of  which  he  must  have  notice,  and  this  requirement  is  not  satisfied 
by  mere  right  to  file  objections;  Ballard  v.  Hunter,  204  U.  S.  255,  51 
L.  Ed.  47%  27  Sup.  Ct.  261,  holding  constructive  service  by  publication 
of  process  for  enforcement  of  liens  for  taxes  did  not  deny  nonresident 
owner  of  land  of  due  process  of  law;  Glidden  v.  Harrington,  189  U.  S. 
259,  47  L.  Ed.  801,  23  Sup.  Ct.  576,  upholding  Massachusetts  statute  for 
assessing  personal  property  held  in  trust  to  trustee  requiring  assessors 
to  give  public  notice  before  assessing  finally,  binding  parties ;  French  v. 
Barber  Asphalt  Paving  Co.,  181  U.  S.  340,  45  L.  Ed.  888,  21  Sup.  Ct. 
631,  upholding  apportionment  of  entire  cost  of  street  pavement  upon 
abutting  lots  according  to  frontage  after  publication  of  notice;  Camp- 
bellsville  Lumber  Co.  v.  Hubbert,  112  Fed.  721,  50  C.  C.  A.  435,  uphold- 
ing Kentucky  act  of  February  27, 1882,  providing  that  tax  commissioner 
shall  file  list  and  give  three  weeks'  published  notice  thereof;  Pierce  v. 
City  of  Huntsville,  185  Ala.  500,  64  South.  305,  that  commissioners  of 
city  hearing  objections  to  levy  of  special  assessments  for  municipal  im- 
provements were  also  acting  for  municipality  did  not  disqualify  them 
on  theory  that  they  were  acting  as  judges  of  their  own  case;  Sheehan 
v.  Osborne,  6  Cal.  Unrcp.  981,  69  Pac.  843,  order  dismissing  suit  to  set 
aside  judgment  declaring  assessment  void,  and  enjoining  tax  collector 
from  proceeding  under  it,  though  entered  by  tax  collector's  attorney  with 
his  consent,  will  be  opened  upon  showing  that  consent  was  given  through 
mistake  and  prejudiced  interests  of  other  parties ;  Allman  v.  District  of 
Columbia,  3  App.  D.  C.  24,  in  levying  special  improvement  taxes  against 
adjoining  property,  reasonable  notice  is  indispensable  to  validity  of 
assessments;  Taylor  v.  Drainage  Dist.  No.  56,  167  Iowa,  54,  L.  B.  A. 
1916B,  1193,  148  N.  W.  1044,  act  providing  for  publication  of  notice  of 
hearing  on  formation  of  drainage  district  once  a  week  for  two  successive 
weeks  is  not  invalid  as  prescribing  too  short  time  between  publication 
and  hearing;  Reed  v.  Cedar  Rapids,  137  Iowa,  113,  111  N.  W.  1016,  hold- 
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ing  right  of  appeal  from  assessment  for  construction  of  sewer  was  in 
itself  sufficient  to  meet  constitutional  requirement  of  due  process;  Hoertz 
v.  Jefferson  etc.  Co.,  119  Ky,  833,  84  S.  W.  1143,  tax  not  invalid  be- 
cause assessment  notice  given  by  advertising  and  posting,  instead  of 
by  actual  service;  Citizens'  Sav.  Bank  v.  Green  burgh,  173  N.  Y.  230,  65 
N".  E.  983,  upholding  Laws  1892,  c.  493,  providing  that  County  or  Su- 
preme Court  may  on  petition  post  notice  when  application  shall  be  made 
for  selection  of  new  road;  Anderson  ▼.  Ritterbusch,  22  Okl.  790,  98 
Pac.  1014,  holding  due  process  of  law  does  not  require  judicial  hearing 
in  matters  of  taxation,  and  law  authorizing  assessment  and  collection 
of  taxes  on  omitted  property,  giving  owner  opportunity  to  question  valid- 
ity of  tax,  is  not  invalid;  Cognenham  v.  Avoca  Drainage  District,  130 
La.  330,  57  South.  991,  act  authorizing  drainage  taxes  and  giving  prop- 
erty owner  right  to  appeal  within  specified  time  to  courts  to  test  validity 
of  proceedings,  is  not  invalid  as  denying  due  process  of  law ;  Young  v. 
Jackson,  50  Tex.  Civ.  357,  110  S.  W.  78,  notice  by  publication  in  some 
newspaper  published  in  county  for  three  consecutive  weeks  in  suit  to 
foreclose  tax  lien,  where  owner  is  nonresident  or  his  name  is  unknown,, 
is  sufficient  to  meet  requirement  of  due  process;  State  v.  Clement  Nat. 
Bank,  84  Vt.  189,  Ann.  Gas.  1912D,  22,  78  Atl.  953,  act  imposing  tax  on 
interest-bearing  deposit  credits  of  depositors  in  national  banks  and  pro- 
viding for  collection  by  suit  in  court  requiring  notice  and  implying  right 
to  contest  validity  of  claim,  does  not  deprive  taxpayer  of  property  with- 
out due  process,  because  no  notice  of  assessment  is  required;  Bauman 
v.  Ross,  167  U.  S.  590,  42  L.  Ed.  288,  17  Sup.  Ct.  982,  reaffirming  rule ; 
Paulsen  v.  Portland,  149  U.  S.  40,  87  L.  Ed.  641,  13  Sup.  Ct.  753,  uphold- 
ing sewer  tax  law  as  construed  by  State,  though  notice  not  expressly 
provided  for;  Winona  etc.  Land  Co.  v.  Minnesota,  159  U.  S.  537,  538, 
40  L.  Ed.  251,  16  Sup.  Ct.  87,  upholding  Minnesota  law  for  assessment 
of  property  omitted  from  tax-roll;  Fallbrook  Irr.  Dist.  v.  Bradley,  164 
U.  S.  174,  41  L.  Ed.  394,  17  Sup.  Ct.  69,  where  irrigation  taxpayers  had 
opportunity  to  be  heard;  Merchants'  etc.  Bank  v.  Pennsylvania,  167 
U.  S.  467,  42  L.  Ed.  238,  17  Sup.  Ct.  831,  tax  law  fixing  time  for  filing 
bank  report  is  itself  notice  to  stockholders;  State  v.  Weyerhauser,  68 
Minn.  362,  363,  71  N.  W.  267,  upholding  law  for  reassessment  of  under- 
valued property;  Ball  v.  Ridge  Copper  Co.,  118  Mich.  12,  76  N.  W.  132, 
published  notice  will  support  sale  of  land  for  delinquent  taxes;  Violet t 
v.  Alexandria,  92  Va.  573,  53  Am.  St.  Rep.  833,  31  L.  R.  A.  387,  23  S.  E. 
913,  notice  must  be  required  by  law  to  be  due  process;  Meggett  v.  Eau 
Claire,  81  Wis.  332,  51  N.  W.  569,  published  notice  provided  by  Eau 
Claire  charter  for  local  improvement  is  sufficient;  Hennessy  v.  Douglas 
Co.,  99  Wis.  153,  74  N.  W.  991,  notice  by  publication  will  support  local 
tax  for  sewer;  Bellingham  Bay  etc.  R.  R.  Co.  v.  New  Whatcom,  172 
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U.  S.  318,  43  L.  Ed.  461,  19  Sup.  Ct.  206,  and  State  v.  Heppenheimer,  54 
N.  J.  L.  272,  23  AtL  665,  arguendo. 

Distinguished  in  Rolph  v.  Fargo,  7  N.  D.  671,  42  L.  R.  A.  658,  76 
N.  W.  252,  apportionment  of  assessment  which  involves  mere  calculation 
does  not  require  notice. 

Whether  there  was  due  process  depends  largely  open  object  of  taking 
property. 

Approved  in  Origet  v.  Hedden,  155  U.  S.  238,  39  L.  Ed.  134,  15  Sup. 
Ct.  96,  notice  of  reappraisement  which  gives  importer  opportunity  of 
hearing  is  sufficient,  though  his  presence  be  not  allowed  at  reappraise- 
ment. 

Constitutionality  of    statutes  restricting    contracts  and    business. 
Note,  21  L.  R.  A.  789. 

Legislature  may  place  burden  for  public  improvements,  and  is  sole 
Judge  as  to  property  benefited. 

Approved  in  Washington  Ry.'  etc.  Co.  v.  Newman,  41  App.  D.  C.  446, 
Congress  has  power  to  direct  that  whole  or  part  of  cost  of  public  im- 
provement in  District  of  Columbia  shall  be  assessed  against  lands  bene- 
fited; Barber  Asphalt  Pav.  Co.  v.  French,  158  Mo.  554,  58  S.  W.  941, 
upholding  assessment  for  paving  street  levied  against  abutting  lots  ac- 
cording to  frontage;  King  v.  Portland,  38  Or.  416,  63  Pac.  5,  upholding 
Or.  Sess.  Laws  1898,  p.  150,  authorizing  council  to  make  street  improve- 
ments, apportioning  one-half  cost  of  street  to  abutting  lots;  Failbrook 
Irr.  Dist.  v.  Bradley,  164  U.  S.  170,  41  L.  Ed.  392,  17  Sup.  Ct.  67,  where 
statute  fixed  extent  of  irrigation  district;  Bauman  v.  Ross,  167  U.  S. 
58'9;  42  L.  Ed.  288,  17  Sup.  Ct.  982,  Congress  may  assess  lands  benefited 
for  highway  improvements  in  District  of  Columbia;  Rolph  v.  Fargo,  7 
N.  D.  668,  42  L.  R.  A.  657,  76  N.  W.  251,  legislature  may  authorize 
assessment  of  whole  cost  of  street  paving  against  abutting  property. 

Federal  courts  will  follow  State  construction  of  local  statutes. 
Approved  in  Hibben  v.  Smith,  191  U.  S.  325,  48  L.  Ed.  201,  24  Sup. 
Ct.  91,  holding  binding  on  Supreme  Court  holding  of  highest  State  court 
that  ownership  of  abutting  property  by  one  of  board  of  assessors  did 
not  vitiate  assessment. 

Questions  considered  by  Federal  Supreme  Court  in  reviewing  judg- 
ments of  State  courts.    Note,  63  L.  R.  A.  572. 

Mere  error  In  administering  valid  tax  law  is  not  deprivation  without 
due  process. 

Approved  in  Chicago  etc.  R.  R.  Co.  v.  Chicago,  166  U.  S.  247,  41 
L.  Ed.  988,  17  Sup.  Ct.  588,  deprivation  of  substantial  compensation  for 
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condemned  land  is  necessary  to  defeat  State  judgment;  Apex  Transp. 
Co.  v.  Garbade,  32  Or.  590,  54  Pac.  367,  withdrawing  case  from  jury  is 
not  depriving  party  of  due  process. 

140  XT.  S.  334-343,  35  L.  Ed.  446,  11  Sup.  Ot.  790,  ESSEX   ETC.  PUBLIC 
BOAD  BOABD  ▼.  8KINK&B. 

State  law  discharging  assessment  for  which  land  sold  to  public  roads 
.board  is  constitutional. 

Approved  in  New  York  Life  Ins.  Co.  v.  Board  of  Cuyahoga  County, 
106  Fed.  137,  45  C.  C.  A.  233,  upholding  Rev.  Stats.  Ohio,  §  2834c,  re- 
quiring county  issuing  bonds  for  purchase  of  armory  site  and  erection 
of  armory  to  pay  same  though  courts  declared  bonds  void;  Flock  v. 
Smith,  65  N.  J.  L.  226,  47  Atl.  442,  upholding  New  Jersey  act  of  March 
30,  1886,  providing  additional  means  for  collection  of  taxes  by  sale  of 
lands. 

Distinguished  in  Weston  v.  Ralston,  48  W.  Va.  191,  36  S.  E.  455,  hold- 
ing there  can  be  no  adverse  possession  against  public  easement  in  street. 

Public  roads  board  is  merely  governmental  agency  and  purchase  at 
tax  sale  merely  perpetuates  lien. 

Approved  in  dissenting  opinion  in  Van  Cleve  v.  Passaic  Valley  Sew- 
erage Commrs.,  71  N.  J.  L.  233,  58  Atl.  590,  majority  holding  Pas- 
saic Valley  sewerage  district  not  established  as  municipal  corporation; 
Browne  v.  Turner,  176  Mass.  15,  56  N.  E.  971,  holding  lease  to  railway 
company,  including  subways  which  commissioners  might  construct,  not 
impaired  by  repealing  authority  to  build,  and  designating  new  tunnel 
for  the  lease;  Steele  County  v.  Erskine,  98  Fed.  219,  39  C.  C.  A.  173, 
upholding  N.  D.  Acts  1895,  p.  43,  validating  contracts  for  transcribing 
records  which  were  previously  ultra  vires;  New  Orleans  v.  New  Orleans 
Water  Works  Co.,  142  U.  S.  90,  35  L.  Ed.  947,  12  Sup.  Ct.  146,  uphold- 
ing repeal  of  statute  allowing,  setoff  of  taxes  against  water  rates ;  Ers- 
kine v.  Steele  County,  87  Fed.  634,  upholding  validation  of  invalid 
connty  warrants;  Pearson  v.  State,  56  Ark.  153,  35  Am.  St.  Rep.  93, 
19  S.  W.  501,  legislature  may  release  county  treasurer  from  liability 
for  stolen  school  funds. 

Distinguished  in  Hull  v.  State,  29  Fla.  87,  100,  30  Am.  St.  Rep.  97, 
105,  16  L.  R.  A.  309,  312,  11  South.  98,  101,  where  purchaser  is  not  gov- 
ernmental agency. 

Legislative  control  over  the  property  of  municipalities.    Note,  35 

Am.  St  Rep.  538. 

# 
In  no  sense  is  assessment  a  contract  within  meaning  of  Constitution* 

Approved  in  Hammond  v.  Clark,  136  Ga.  336,  38  L.  R.  A.  (N.  S.)  77, 

71  S.  E.  489,  amendment  to  State  Constitution  ratifying  acts  of  legis- 
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iature  under  which  payments  of  judge's  salary  were  made  was  not  im- 
pairment of  contract- 

Municipal  corporation's  private  property  cannot  be  arbitrarily  divested 
by  legislature, 

Approved  in  Hunter  v.  City  of  Pittsburgh,  207  U.  S.  180,  62  L.  Ed. 
160,  28  Sup.  Ct.  409  act  providing  for  union  of  cities  of  Pittsburgh  and 
Allegheny  is  not  invalid  as  depriving  city  of  Allegheny  or  its  taxpayers 
of  property  without  due  process  of  law. 

Legislature  may  direct  restoration  of  property  sold  for  taxes  if  stul 
in  municipality's  possession. 

Approved  in  Wallace  v.  Adams,  204  U.  S.  422,  51  L.  Ed.  661,  27  Sup. 
Ct.  363,  act  of  Congress  creating  Choctaw  and  Chickasaw  Citizenship 
Court,  and  giving  it  power  to  annul  judgments  of  courts  of  Indian  Ter- 
ritory determining  citizenship  in  Choctaw  and  Chickasaw  Nations,  was 
valid;  Stephens  v.  Cherokee  Nation,  174  U.  S.  478,  43  L.  Ed.  1063,  19 
Sup.  Ct.  734,  Congress  may  provide  for  judicial  review  of  quasi-judicial 
board's  decision;  Wallace  v.  Adams,  143  Fed.  726,  74  C.  C.  A.  540, 
holding  final  judgment  of  citizenship  reviewable  by  subsequent  acts  of 
Congress ;  Saginaw  County  Suprs.  v.  Hubinger,  137  Mich.  77,  100  N.  W. 
263,  sustaining  act  repealing  law  exempting  township  adopting  road 
systems  from  taxation;  United  Railroad  &  Canal  Co.  v.  Jersey  City,  71 
N.  J.  L.  81,  58  Atl.  72,  legislature  can  at  any  time  resume  control  of  city 
streets  although  power  previously  granted  to  municipal  subdivision. 

Repeal  or  modification  of  statute  affecting  municipal  corporation  as 
impairment  of  obligation  of  contract  between  State  and  munici- 
pality.   Note,  4  Ann.  Oas.  794. 

140  XT.  8.  344-360,  35  L.  Ed.  413,  11  Sup.  Ot.  798,  MABSH  v.  NICHOLS. 

Becord  must  show  State  decision  based  on  Federal  question  to  war- 
rant review  by  Supreme  Court. 

Cited  in  Press  Pub.  Co.  v.  Falk,  59  Fed.  326,  arguendo. 

Time  and  manner  of  raising  and  deciding  questions  in  State  court 
to  obtain  review  in  Federal  Supreme  Court.  Note,  63  L.  $.  A- 
45. 

What  record  must  show  as  to  presentation  and  decision  of  Federal 
question  in  State  court  to  confer  jurisdiction  on  Federal  Supreme 
Court.     Note,  63  L.  R.  A.  475. 

State  decision,  not  based  on  validity  of  patent  or  question  of  patentabil- 
ity, is  not  reviewable. 

Approved  in  Lefkowitz  v.  Foster  Hose  Supporter  Co.,  161  Fed.  373, 
374,  suit  for  breach  of  license  contract  by  refusal  to  renew  was  not 


687  THE  E.  A.  PACKER.  140  U.  S.  360-370 

within  Federal  jurisdiction  on  ground  that  Federal  question  was  involved 
nor  on  ground  of  diversity  of  citizenship;  Cely  v.  Griffin,  113  Fed.  982, 
holding  suit  to  set  aside  contract  for  sale  of  patent  involves  no  Federal 
question;  McMullen  v.  Bowers,  102  Fed.  496,  42  C.  C.  A.  470,  holding 
suit  by  licensor  of  patent  to  forfeit  dredge  machinery  used  outside 
license  territory  and  for  infringement  from  such  use  not  Federal  in 
nature;  Kurtz  v.  Strauss,  100  Fed.  801,  holding  bill  by  patent  owner  for 
specific  performance  of  contract  for.  manufacture  of  automatic  brake 
and  fender  and  for  cancellation  of  forged  assignment  of  part  within 
State  jurisdiction;  Johnson  v.  Brafford,  114  Ky.  100,  70  S.  W.  194,  hold- 
ing State  courts  can  enforce  contracts  relating  to  patents,  i.  e.,  assign- 
ment and  use  thereof,  as  well  as  give  damages  for  breach  of  such  con- 
tracts; Wade  ▼.  Lawder,  165  U.  S.  628,  41  L.  Ed.  852,  17  Sup.  Ct.  427, 
*.nd*  Pliable  Shoe  Co.  ▼.  Bryant,  81  Fed.  522,  both  following  rule; 
Havana  etc.  Drill  Co.  ▼.  Ashurst,  148  111.  139,  35  N.  E.  880,  State  courts 
may  compel  accounting  for  profits ;  Holt  v.  Indiana  Mfg.  Co.,  80  Fed.  3, 
25  C.  C.  A.  301,  appeal  in  suit  to  jenjoin  State  tax  on  patent  rights  should 
be  to  Supreme  Court. 

Distinguished  in  Excelsior  Wooden  Pipe  Co.  v.  Pacific  Bridge  Co.,  185 
tL  S.  286,  46  L.  Ed.  913,  22  Sup.  Ct.  682,  holding  suit  by  licensee  against 
patentee  and  third  person  setting  up  title  under  licensee  and  alleging 
infringement  arises  under  patent  laws;  Atherton  Mach.  Co.  v.  Atwood- 
Morrison  Co.,  102  Fed.  955,  43  C.  C.  A.  72,  holding  suit  for  injunction 
and  for  damages  for  infringement  within  Circuit  Court  jurisdiction, 
though  also  involving  ownership  of  patent;  White  v.  Rankin,  144  tJ.  S. 
639,  36  L.  Ed.  573,  12  Sup.  Ct.  772,  and  Elgin  etc.  Pump  Co.  v.  Nichols, 
65  Fed.  217,  12  C.  C.  A.  578,  plea  of  license  does  not  defeat  Federal 
jurisdiction  of  infringement;  Pacific  Contracting  Co.  v.  Union  etc.  Con- 
tracting Co.,  80  Fed.  738,  Federal  court  may  determine  question  of 
license 's*  existence. 

Jurisdiction  of  State  court  with  respect  to  action  involving  patent 
rights.    Note,  Ann.  Oas.  1916B,  801,  804,  805,  806. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court    Note,  62  L.  E.  A.  539. 

Pendency  of  actions  in  both  State  and  Federal  courts  sitting  in  same 
State.    Note,  42  L.  R.  A.  450,  455,  458. 

140  TJ.  8.  360-370,  35  L.  Ed.  453,  11  Sup.  Ot.  794,  THE  E.  A.  PACKER. 
Circuit  Court's  findings  of  fact  are  conclusive  on  appeal. 
Approved  in  Wiser  v.  Lawler,  7  Ariz.  184,  62  Pac.  700,  refusing  to 
consider  assignment  that  court  erred  in  refusing  and  rejecting  findings, 
where  assignment  referred  to  nineteen  different  findings,  only  eight  in 
record;  Merrill  v.  Floyd,  50  Fed.  850,  2  C.  C.  A.  58,  extent  of  review- 
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ability  does  not  affect  appellate  jurisdiction;  Pioneer  Fuel  Co.  v.  Mc- 
Brier,  84  Fed.  496,  28  C.  C.  A.  466,  appeal  from  District  to  Circuit  Court 
of  Appeals  is  for  review,  not  retrial;  dissenting  opinion  in  Clark  v. 
Belt,  223  Fed.  581, 138  C.  C.  A.  1,  majority  affirming  judgment  rendered 
on  erroneous  theory  on  proceedings  in  error  by  adverse  party,  where 
findings  of  fact  entitled  prevailing  party  to  larger  judgment. 

Circuit  Court's  refusal  to  And  fact  requested  Is  reviewable. 
Approved  in  The  Fullerton,  211  Fed.  835,  128  C.  C.  A.  359,  where 
admiralty  court  omits  to  find  facts  material  to  issues,  although  proved 
by  evidence,  case  is  reviewable  by  appellate  court  on  facts  unaffected  by 
finding  of  trial  court;  Rehberg  v.  Greiser,  24  Mont.  493,  63  Pac.  43, 
holding  question  whether  evidence  sufficient  to  sustain  verdict  is  one  of 
law  error  in  which  must  be  set  out  in  specifications  of  error;  The  City 
of  New  York,  147  U.  S.  77,  37  L.  Ed.  87,  13  Sup.  Ct.  213,  reaffirming 
rule;  Styles  v.  Tyler,  64  Conn.  473,  30  Atl.  180,  arguendo. 

Vessel  approaching  another  on  starboard  side  must  avoid  latter,  which 
must  keep  course. 

Approved  in  The  New  York,  175  U.  S.  203,  44  L.  Ed.  133,  20  Sup.  Ct. 
73,  if  such  vessel  starboard  she  assumes  risk  resulting  therefrom;  The 
Luckenbach,  67  Fed.  622,  ruling  applies  in  harbors  as  well  as  open  sea; 
The  Zouave,  90  Fed.  443,  445,  privileged  vessel  need  not  stop  unless 
danger  be  apparent. 

Distinguished  in  The  H.  F.  Dimock,  77  Fed.  230,  23  C.  C.  A.  123, 
master's  exercise  of  honest  judgment  does  not  justify  nonobservance  of 
statute,  resulting  in  collision. 

Starboarding  by  vessel  approaching  on  starboard  aide  is  not  culpable 
If  other  changes  course. 

Approved  in  The  City  of  Macon,  47  Fed.  926,  steamer  astern  of  an- 
other may  proceed  to  pass  where  there  is  room,  notwithstanding  con- 
trary signal. 

Court  will  not  notice  Inspectors*  navigating  rules  not  In  record  or  brief. 
Approved  in  The  Clara,  55  Fed.  1023,  5  C.  C.  A.  390,  following  rule; 
The  H.  B.  Rawson,  162  Fed.  313,  89  C.  C.  A.  20,  Court  of  Admiralty 
may  consider  rules  of  supervising  inspectors,  not  formally  introduced 
in  evidence,  where  they  appear  in  record;  Nagle  v.  United  States,  145 
Fed.  306,  76  C.  C.  A.  181,  refusing  to  judicially  notice  department  regu- 
lations; Smith  v.  Shakopee,  97  Fed.  975,  38  C.  C.  A.  617,  holding  ad- 
miralty courts  will  not  judicially  notice  lighthouse  board  regulations; 
-City  of  St.  Louis  v.  Niehaus,  236  Mo.  16,  139  S.  W.  452,  Supreme  Court 
will  not  take  judicial  notice  of  milk  standards  prescribed  by  United 
States  Department  of  Agriculture. 
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Distinguished  in  Smith  v.  Shakopee,  103  Fed.  241,  44  C.  C.  A.  1, 
holding  admiralty  courts  will  take  judicial  notice  of  lighthouse  board 
regulations  made  on  authority,  prescribing  number  and  kinds  of  lights. 

What  will  excuse  infringement  of  regulations  to  prevent  collision  at 
sea.    Note,  23  E.  R.  0.  642. 

Miscellaneous.  Cited  in  The  Robert  W.  Parsons,  191  U.  S.  32,  48 
Li  Ed.  80,  24  Sup.  Ct.  8,  upholding  admiralty  jurisdiction  over  suit  in 
rem  for  repairs  to  Erie  canal  boat  made  in  home  port ;  Powers  v.  United 
States,  119  Fed.  566,  56  C.  C.  A.  128,  reversing  judgment  and  ordering 
new  trial  where  special  findings  of  court  in  trial  without  jury  included 
only  probative  facts ;  The  E.  A.  Packer,  49  Fed.  94,  for  facts ;  The  E.  A. 
Packer,  58  Fed.  252,  7  C.  C.  A.  216,  Circuit  Court  of  Appeals  is  not 
bound  by  Supreme  Court  decision  on  prior  appeal  where  new  facts 
appear. 

140  V.  8.  871-406,  35  L.  Ed.  428,  11  8up.  Ot.  *38,  HAEDIN  v.  JOEDAN. 
Deed  referring  to  official  plat,  Incorporates  plat  as  part. 
Approved  in  Niles  v.  Cedar  Point  Club,  175  U.  S.  306,  44  L.  Ed.  173, 
20  Sup.  Ct.  126, 127  (affirming  85  Fed.  49,  29  C.  C.  A.  5),  where  meander 
line  followed  inner  edge  of  marsh. 

Meander  lines  are  for  ascertaining  quantity  and  do  not  limit  grant 
thereto. 

Approved  in  Producers  Oil  Co.  v.  Hanzen,  238  U.  S.  338,  59 
L.  Ed.  1336,  35  Sup.  Ct.  755,  meanders  are  not  boundaries,  and 
when  United  States  conveys  tract  of  land  by  patent  referring  to 
official  survey  showing  same  bordering  on  navigable  river,  purchaser 
takes  title  to  water  line;  Whitaker  v.  McBride,  197  U.  S.  512,  49 
L.  Ed.  861,  25  Sup.  Ct.  530,  holding  meander  line  not  line  of  bound- 
ary; Kean  v.  Calumet  Canal  Co.,  190  U.  S.  458,  459,  460,  461,  47 
L.  Ed.  1137,  1138,  23  Sup.  Ct.  651,  652,  holding  patents  of  United 
States  to  Indiana  under  act  of  September  28,  1850,  of  whole  of  frac- 
tional sections  enumerated  in  government  plat  conveyed  submerged  por- 
tions; Murphy  v.  Kirwan,  103  Fed.  109,  holding  where  government  has 
surveyed  and  sold  township  of  public  land  bordering  on  lake,  Land  De- 
partment cannot  sell  lands  between  meander  line  and  lake;  Foss  v. 
Johnstone,  158  Cal.  128,  110  Pac.  298,  Federal  government  patent  to 
land  bordering  on  non-navigable  pond  granting  certain  lots  and  stating 
that  grant  contains  certain  number  of  acres,  which  is  number  mentioned 
in  plat  referred  to  by  patent,  does  not  show  intent  to  grant  only  stated 
number  of  acres  and  to  make  meander  line  boundary;  Lattig  v.  Scott, 
17  Idaho,  519,  531,  107  Pac.  53,  58,  patentees  of  fractional  subdivisions 
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meandering  Snake  River  took  title  to  respective  portions  of  island  ex- 
tending along  coarse  of  stream  and  between  meandered  line  and  thread 
of  stream ;  Johnson  v.  Hurst,  10  Idaho,  319,  321,  77  Pac.  788,  789,  hold- 
ing patentee  entitled  to  land  between  meander  line  and  stream;  Albany 
Bridge  Co.  v.  People,  197  111.  204,  64  N.  E.  352,  holding  where  field-notes 
of  survey  of  fractional  township  bordering  Mississippi  showed  meander 
line  but  government  plat  showed  river  as  boundary,  latter  controlled; 
Barringer  v.  Davis,  141  Iowa,  428,  120  N.  W.  68,  meander  line  is  not 
boundary,  but  basis  for  determination  of  acreage,  and  upon  payment  for 
such  acreage  purchaser's  title  extends  to  water's  edge,  though  there  be 
small  unmeasured  tracts  outside  meander  line;  Hurst  v.  Dana,  86  Kan. 
950,  122  Pac.  1042,  title  to  beds  of  rivers,  navigable  or  meandered  is  in 
State,  and  islands  in  Arkansas  River  not  surveyed  or  claimed  by  govern- 
ment, belong  to  State ;  Kregar  v.  Fogarty,  78  Kan.  546,  96  Pac.  847,  fact 
that  government  surveyor  meandered  banks  of  river  is  evidence  that 
river  was  navigable,  but  is  not  conclusive  of  that  fact ;  McDade  v.  Bossier 
Levee  Board,  169  La.  630,  631,  33  South.  630,  holding  swamp-land  grants 
to  Louisiana,  1849-1850,  passed  sections  selected  in  entirety  unaffected 
by  submergence  by  lake;  Rooney  v.  Stearns  County  Board,  130  Minn. 
183, 153  N.  W.  861,  jury  in  ascertaining  amount  and  value  of  land  added 
to  land  of  shore  owner  by  drainage  of  meandered  lake  should  not  in- 
clude therein  dry  and  usable  land  between  government  meander  line  and 
present  ordinary  high- water  mark;  Sherwin  v.  Bitzer,  97  Minn.  254, 106 
N.  W.  1047,  where  government  lot  abuts  upon  lake,  the  shifting  water 
line  and  not  meander  line  is  boundary  of  lot;  Kleven  v.  Gunderson,  95 
Minn.  250,  104  N.  W.  6,  where  boundary  lines  irreconcilably  inconsis- 
tent, calls  for  determination  thereof  determined  by  natural  objects,  arti- 
ficial marks,  and  courses  and  distances ;  Hanson  v.  Rice,  88  Minn.  279, 92 
N.  W.  983,  holding  where  meander  line  is  not  boundary  of  fractional  lots, 
contiguous  owners  own  land  between  line  and  shore  as  if  accretion;  Mc- 
Bride  v.  Whitaker,  65  Neb.  148,  90  N.  W.  970,  government  grant  bounded 
by  non-navigable  stream  carries  title  to  unsurveyed  lands  within  mean- 
der line ;  Reno  Brewing  Co.  v.  Packard,  31  Nev.  437, 103  Pac.  416,  patent 
of  government  lots  located  on  river  conveys  to  river,  and  not  merely  to 
meander  line;  Micelli  v.  Andrus,  61  Or.  83,  120  Pac.  739,  grant  by  Fed- 
eral government  describing  land  as  extending  to  bank  of  navigable  river, 
and  thence  with  its  meanders,  conveys  to  ordinary  high-water  mark; 
Kirwan  ▼.  Murphy,  83  Fed.  278,  28  C.  C.  A.  348,  Sizor  v.  Logansport, 
151  Ind.  628,  44  L.  R.  A.  815,  50  N.  E.  378,  Schlosser  v.  Cruickshank,  96 
Iowa,  418,  421,  422,  65  N.  W.  345,  346,  Lamprey  v.  State,  52  Minn.  192, 
38  Am,  St.  Rep.  544,  53  N.  W.  1140,  Heald  v.  Yumisko,  7  N.  D.  427, 
75  N.  W.  808,  Olson  v.  Huntamer,  6  S.  D.  372,  61  N.  W.  481,  and  Men- 
dota  Club  v.  Anderson,  101  Wis.  490,  78  N.  W.  189,  all  reaffirming  rule; 
Mitchell  v.  Smale,  140  U.  S.  407,  410,  411,  412,  415,  35  L.  Ed.  442,  444, 
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446,  11  Sup.  Ct.  819,  821,  822,  where  tongue  of  land  projected  beyond 
meandered  line ;  Ex  parte  Davidson,  57  Fed.  885,  tongues  of  land  on  bay 
belong  to  riparian  patentee;  Coburn  v.  San  Mateo  Co.,  75  Fed.  530, 
applying  rule  to  Mexican  grant  along  seashore;  Tolleston  Club  v.  State, 
141  Ind.  207,  38  N.  E.  217,  conveyance  by  governmental  division  passes 
whole  division  regardless  of  meander  line;  Poynter  v.  Chlpman,  8  Utah, 

447,  32  Pac.  691,  and  Enudsen  v.  Omanson,  10  Utah,  128,  37  Pac.  250, 
title  follows  recession  of  waters  of  lake;  dissenting  opinion  in  Cooley 
v.  Golden,  117  Mo.  54,  21  L.  K  A.  308,  23  S.  W.  108,  majority  limiting 
title  to  margin  of  Missouri  River ;  Grand  Rapids  etc.  R.  R.  Co.  v.  Butler, 
159  U.  S.  93,  40  L.  Ed.  87,  15  Sup.  Ct.  993,  arguendo. 

Distinguished  in  Producers'  Oil  Co.  v.  Hanszen,  132  La.  700,  701,  61 
South.  757,  758,  where  surveys  show  meander  line  bordering  on  tract 
of  swamp-land,  grant  by  patent  terminates  at  meander  line  and  does 
not  carry  swamp-lands  between  it  and  shores  of  navigable  water;  Mc- 
Crath  v.  Myers,  126  Mioh.  215,  85  N.  W.  716,  holding  purchase-money 
mortgage  discharged  by  vendor's  failure  to  convey  good  title  to  vendee, 
according  to  provisions  therefor  in  mortgage;  Security  Land  etc.  Explor.y 
Co.  v.  Burns,  87  Minn.  104,  94  Am.  St.  Rep.  689,  91  N.  W.  306,  holding 
where  fractional  lots  are  bounded  on  government  plat  by  meander  line, 
where  no  lake  ever  existed  there,  such  line  governs ;  French  Live  Stock 
Co.  v.  Springer,  35  Or.  324,  58  Pac.  103,  104,  sustaining  instruction 
where  plaintiff  claimed  by  reliction  lands  beyond  meander  line,  that  line 
npt  conclusive  of  lake,  and  if  no  lake  to  find  for  defendant;  Bleakley 
v.  Lake  Washington  Mill  Co.,  65  Wash.  222, 118  Pac.  8,  where  overflowed 
lands  bounded  by  meander  line  and  located  below  high-water  mark  were 
patented  prior  to  adoption  of  Constitution,  section  6750  of  Code  did  not 
invariably  confer  on  owner  of  upland  above  high-water  mark  exclusive 
right  to  purchase  shore  lands  to  exclusion  of  owner  of  overflowed  lands ; 
Home  v.  Smith,  159  U.  S.  43,  40  L.  Ed.  69,  15  Sup.  Ct.  990,  where  sur- 
vey obviously  referred  to  margin  of  bayou,  not  river  beyond;  Niles  v. 
Cedar  Point  Club,  175  U.  S.  306,  44  L.  Ed.  173,  20  Sup.  Ct.  126,  127 
(affirming  85  Fed.  50,  29  C.  C.  A.  5),  and  Harding  v.  Minneapolis  etc. 
Ry.  Co.,  84  Fed.  291,  28  C.  C.  A.  419,  where  intention  is  evidently  other- 
wise; Barnhart  v.  Ehrhart,  33  Or.  280,  54  Pac.  197,  where  surveyor  omits 
large  tracts  between  meander  line  and  river;  French  etc.  Live-Stock  Co. 
v.  Springer,  35  Or.  317,  319,  58  Pac.  103,  104,  meander  boundary  line 
is  not  conclusive  of  former  existence  of  lake;  dissenting  opinion  in 
Kean  v.  Calumet  Canal  &  Imp.  Co.,  190  U.  S.  488,  498,  47  L.  Ed.  1148, 
1153,  23  Sup.  Ct.  663,  667,  majority  holding  Federal  patent  to  Indiana 
under  Swamp-land  Act  of  1850,  of  "whole  of  fractional  sections"  re- 
ferring to  government  plat,  conveyed  submerged  portions. 
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Public  grant  on  tide  water  carries  only  to  high-water  mark. 
Approved  in  Illinois  Cent.  R.  R.  Co.  v.  Chicago,  176  U.  S.  660,  44 
L.  Ed.  627,  20  Sup.  Ct.  514,  holding  submerged  lands  along  shore  of 
Lake  Michigan  not  included  in  grant  to  Illinois  Central,  of  lands,  waters 
and  material  of  State;  Sutter  v.  Heckman,  1  Alaska,  88,  owner  of  up- 
lands bordering  on  Alaska  seas  without  proprietorship  in  tide-lands  im- 
mediately fronting  property;  Alaska  Gold  Mining  Co.  v.  Barbridge,  1 
^  Alaska,  315,  317,  lands  below  ordinary  high  tide  on  ocean  shore  and  sea 
in  Alaska  not  subject  to  mining  location ;  Perry  v.  Board  of  Commrs.  of 
Caddo  Levee  District,  132  La.  422,  61  SoJtth.  513,  Federal  survey  stops 
at  navigable  waters  and  title  based  on  such  survey  cannot  be  projected 
across  such  stream,  as  State  owns  land  below  high-water  mark,  subjeet 
to  rights  of  riparian  proprietor  with  respect  to  accretion;  McBaine  v. 
Johnson,  155  Mo.  203,  55  S.  W.  1034,  upholding  instruction  in  eject- 
ment by  riparian  owner  to  recover  island  claimed  as  accretion  and  under 
patent,  predicating  right  as  riparian  owner  if  accretion  and  patentee 
otherwise ;  State  v.  Muncie  Pulp  Co.,  119  Tenn.  97,  100,  104  S.  W.  450, 
in  Tennessee,  grants  of  land  lying  on  navigable  stream  extend  to  ordi- 
nary low-water  mark  only,  and  title  to  bed  of  stream  remains  in  State; 
Hinckley  v.  Peary,  22  Utah,  26,  60  Pac.  1013,  holding  conveyance  of  land 
bordering  lake  conveys  same  subject  to  gains  or  losses  by  accretion  or 
reliction;  Washougal  Transp.  Co.  v.  Dalles  etc.  Min.  Co.,  27  Wash.  497, 
68  Pac.  77,  holding  defendant  claiming  under  Federal  grant  of  land 
bordering  river  prevails  over  defendant's  claim  under  State  grant  of 
shore  lands  where  originally  no  shore  lands;  Shively  v.  Bowlby,  152 
U.  S.  49,  56,  38  L.  Ed.  349,  351,  14  Sup.  Ct.  566,  569  (affirming  22  Or. 
425/30  Pac.  159),  admission  of  Oregon  gave  it  title  and  power  to  convey 
tide  lands ;  Niles  v.  Cedar  Point  Club,  85  Fed.  49,  29  C.  C.  A.  5,  govern- 
ment grants  extend  only  to  high-water  mark  of  navigable  waters;  Rood 
v.  Wallace,  109  Iowa,  8,  79  N.  W.  450,  title  to  navigable  lake-beds  is  in 
State ;  Coxe  v.  State,  144  N.  Y.  406,  407,  39  N.  E.  402,  tide-lands  are 
inalienable  incident  of  sovereignty;  Baer  v.  Moran,  2  Wash.  612,  27 
Pac.  471,  tide-lands  are  not  open  to  entry  under  Valentine  Scrip  Act. 
Distinguished  in  dissenting  opinion  in  Kean  v.  Calumet  Canal  Co.,  190 
U.  S.  480,  495,  501,  47  L.  Ed.  1145, 1151, 1153,  23  Sup.  Ct.  660,  666,  670, 
majority  holding  Federal  patent  to  Indiana  under  act  of  September  28, 
1850,  of  whole  of  fractional  sections  on  government  plat,  conveyed  sub- 
merged portions. 

Title  to  land  covered  by  tidal  and  other  navigable  waters.    Note, 

53  Am.  St.  Rep.  297. 
Title  to  land  under  water.    Note,  42  L.  R.  A.  174. 

Title  to  land  between  high  and  low  water  mark.    Note,  45  L.  R.  A. 
238. 
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State  has  supreme  control  of  tide  water  and  submerged  lands,  subject 
to  commerce  power. 

Approved  in  Kansas  v.  Colorado,  206  U.  S.  93,  51  L.  Ed.  973,  27  Sup. 
Ct.  655,  dismissing  intervening  petition  of  United  States,  since  Congress 
has  no  power  to  control  flow  of  water  within  State  except  to  improve 
navigability  of  stream,  in  action  to  restrain  Colorado  from  diverting 
waters  of  Arkansas  River  for  irrigation  of  Colorado  lands;  Holman  v. 
Hodges,  112  Iowa,  717,  84  N.  W.  951,  holding  island  arising  in  navigable 
river  and  subsequently  joined  to  riparian  land  not  property  of  riparian 
owner;  Pacific  Gas  Imp.  Co.  v.  Ellert,  64  Fed.  435,  437,  State  may,  if 
laws  thereof  permit,  dispose  of  tide-lands  free  from  upland  owner's 
easement;  Morse  v.  O'Connell,  7  Wash.  119,  34  Pac.  427,  occupant  of 
tide-land  cannot  enjoin  occupation  of  tide-land  in  front  thereof,  unless 
access  to  water  be  cut  off;  McLennan  v.  Prentice,  85  Wis.  443,  55  N.  W. 
770,  extending  rule  to  shoal-water  land  of  Great  Lakes. 

Right  of  State  to  grant  tide-lands.    Note,  22  L.  R.  A.  (N.  S.)  337. 

At  common  law,  only  tide  waters  are  navigable. 
Distinguished  in  Cooley  v.  Golden,  117  Mo.  44,  21  L.  R.  A.  305,  23 . 
S.  W.  104,  as  to  Missouri  River. 

Riparian  rights  on  streams  and  lakes  are  determined  by  local  law. 
Approved  in  Norton  v.  Whiteside,  239  U.  S.  153,  60  L.  Ed.  190,  36  Sup. 
Ct.  100,  riparian  rights  asserted  by  complainant  existed,  if  at  all,  under 
State  law  and  did  not  rest  upon  assertion  of  Federal  right  irrespective 
of  diversity  of  citizenship,  and  decree  of  Circuit  Court  of  Appeals  is 
final;  Archer  v.  Greenville  Sand  etc.  Co.,  233  U.  S.  69,  58  L.  Ed.  853, 
34  Sup.  Ct.  567,  owner  of  upland,  owning  to  middle  of  navigable  stream 
under  State  law,  may  maintain  action  to  prevent  removal  of  gravel  from 
river-bed,  although  he  himself  cannot  remove  gravel  without  consent  of 
Secretary  of  War;  Donnelly  v.  United  States,  228  U.  S.  262,  Ann.  Gas. 
1913E,  710,  57  L.  Ed.  828,  33  Sup.  Ct.  449,  holding  Hoopa  Valley  Reser- 
vation included  bed  of  Klamath  River,  in  view  of  customs  of  Indians, 
government  ownership  of  territory  acquired  from  Mexico,  and  decisions 
of  California  courts  that  Klamath  River  is  non-navigable;  Marshall 
Dental  Mfg.  Co.  v.  Iowa,  226  U.  S.  461,  57  L.  Ed.  302,  33  Sup.  Ct.  168, 
by  Iowa  law  riparian  owners  take  only  to  water's  edge  and  grant  of 
United  States  conveys  no  land  under  non-navigable  lake;  Philadelphia 
Co.  v.  Stimson,  223  U.  S.  632,  56  L.  Ed.  582,  32  Sup.  Ct.  340,  title  to  soil 
under  navigable  waters,  and  extent  of  riparian  rights,  are  governed  by 
law  of  States  subject  to  paramount  authority  of  Congress,  and  Secretary 
of  War  may  fix  harbor  lines  superseding  those  fixed  by  State;  Los 
Angeles  Farming  etc.  Co.  v.  City  of  Los  Angeles,  217  U.  S.  233,  54  L.  Ed. 
747,  30  Sup.  Ct.  452,  extent  of  riparian  rights  belonging  to  pueblos  or 
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persons  receiving  patents  of  United  States  in  pursuance  of  decision  of 
commission  under  act  of  1851  is  matter  of  local  law;  Whitaker  v.  Mc- 
Bride,  197  U.  S.  512,  515,  49  L.  Ed.  860,  862,  25  Sup.  Ct.  530,  patentee 
from  United  States  takes  under  local  law  to  center  of  channel  against 
homesteader  claiming  unsurveyed  island;  Hardin  v.  Shedd,  190  U.  6. 
518,  519,  520,  521,  523,  47  L.  Ed.  1157,  23  Sup.  Ct.  685,  686,  holding 
under  Illinois  law  conveyance  of  upland  bordering  on  non-navigable  lake 
does  not  carry  adjoining  submerged  land;  Mobile  Transp.  Co.  v.  Mobile, 
187  U.  S.  485,  487,  47  L.  Ed.  271,  23  Sup.  Ct.  173,  holding  Alabama  act 
of  January  31,  1867,  granting  to  city  of  Mobile  shore  under  navigable 
water  in  city,  did  not  violate  riparian  owners'  rights ;  Illinois  Cent.  R.  R. 
v.  Chicago,  176  U.  S.  659,  44  L.  Ed.  627,  20  Sup.  Ct.  514,  holding  sub- 
merged lands  on  Lake  Michigan  shore  did  not  pass  under  grant  to  Illi- 
nois Central ;  United  States  v.  Lee,  Wilson  &  Co.,  214  Fed.  636,  rule  of 
property  established  by  decision  in  Arkansas  that  riparian  owner  on 
non-navigable  lake  owns  to  center  of  lake  is  binding  on  national  court; 
Aetna  Life  Ins.  Co.  v.  Hoppin,  214  Fed.  935,  131  C.  C.  A.  224,  where 
•deed  at  time  it  was  executed  conferred  on  heirs  of  grantees  contingent 
remainder  in  fee  simple  under  law  then  in  force,  right  could  not  be  im- 
paired or  destroyed  by  subsequent  legislation  or  subsequent  decisions; 
Whiteside  v.  Norton,  205  Fed.  10,  45  L.  E.  A.  (N.  S.)  112,  123  C.  C.  A. 
313,  where  small  island  formed  to  south  of  natural  main  channel  of  St. 
Louis  River,  under  law  of  Wisconsin,  was  appurtenant  to  larger  island 
south  of  it  and  title  vested  in  owner  of  that  island,  action  of-  United 
States  in  dredging  main  channel  south  of  small  island  did  not  divest 
title  of  owner  and  transfer  it  to  riparian  owner  on  Minnesota  shore; 
State  of  Iowa  v.  Carr,  191  Fed.  261,  112  C.  C.  A.  477,  under  Iowa  law, 
title  of  riparian  owner  upon  shore  of  navigable  stream  extends  to  high- 
water  mark,  and  State  is  owner  of  bed  of  stream ;  Hall  v.  Hobart,  186 
Fed.  428,  108  C.  C.  A.  348,  under  laws  of  Minnesota,  riparian  owner, 
under  government  patent,  of  land  bounding  on  Mississippi  River,  takes 
title  to  low-water  mark  at  farthest,  but  has  right  of  possession  and  use 
of  bed  of  stream  between  low-water,  mark  and  navigable  channel,  in- 
cluding island  or  other  accretion  formed  on  such  bed,  subject  only  to 
use  of  State  to  improve  navigation ;  Northrop  v.  Columbian  Lumber  Co., 
186  Fed.  782,  108  C.  C.  A.  640,  while  law  of  State  in  which  land  is 
located  governs  its  alienation  and  transfer  by  deed  or  will,  where  there 
is  inconsistency  in  State  decisions,  in  action  brought  in  Federal  court 
to  recover  land  in  reliance  on  law  of  State  as  established  by  decision, 
Federal  court  is  not  bound  to  follow  later  decision  which  would  deprive 
plaintiff  of  right  of  action;  Snyder  v.  Colorado  Gold  Dredging  Co.,  181 
Fed.  69,  104  C.  C.  A.  136,  what  constitutes  valid  appropriation  of  water 
to  beneficial  uses  is  question  of  local  law,  and  by  law  of  Colorado  loca- 
tion of  riparian  gold  placer  claim  is  not  in  itself  such  appropriation, 
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for  actual  application  of  water  to  beneficial  use  is  true  test  of  appropria- 
tion; Cascade  Toron  Co.  v.  Empire  Water  &  Power  Co.,  181  Fed.  1016, 
holding  use  of  canyon  and  stream  and  falls  for  summer  resort  was  bene- 
ficial use  within  meaning  of  provision  of  Colorado  Constitution,  and 
waters  could  not  be  impounded  above  canyon  and  falls  for  generation  of 
electricity;  Hobart  v.  Hall,  174  Fed.  438,  439,  444,  466,  471,  473,  474, 
475,  grantee  from  United  States  of  land  in  Minnesota  bounded  by 
Mississippi  River,  navigable  in  fact,  takes  title  in  fee  to  high-water  mark 
or  at  farthest  to  low-water  mark,  and  also  title  to  land  under  water 
between  boundary  to  middle  thread  of  stream,  and  has  exclusive  right 
to  occupy  island  between  his  shore  line  and  middle  thread  of  stream; 
Decker  v.  Pacific  Coast  S.  S.  Co.,  164  Fed.  976,  91  C.  C.  A.  102,  owner  of 
lands  in  Alaska  bordering  on  tidal  waters  has  no  title  to  soil  below  high- 
water  mark,  and  cannot  enjoin  maintenance  of  wharf  unless  it  prevents 
his  own  free  access  to  water;  Columbia  Canning  Co.  v.  Hampton,  161 
Fed.  64,  88  C.  C.  A.  224,  owner  or  claimant  of  land  in  Alaska  bordering 
on  navigable  waters,  having  no  right  to  shore  lands,  has  no  exclusive 
right  of  fishery  in  such  waters,  nor  right  to  erect  fish-trap  to  exclusion 
of  others ;  McGilora  v.  Ross,  161  Fed.  399,  owners  of  land  abutting  upon 
inland  navigable  bodies  of  fresh  water  in  Washington,  though  holding 
by  United  States  patents  antedating  admission  of  State,  do  not  own 
land  below  ordinary  high-water;  United  States  v.  Chandler-Dunbar  etc. 
Power  Co.,  152  Fed.  38,  81  C.  C.  A.  221,  United  States  bas  no  title  to 
islands  lying  in  St.  Mary's  River  between  Michigan  shore  and  thread  of 
stream,  not  surveyed  nor  claimed  at  time  of  general  survey,  but  title 
remained  in  State,  and  under  Michigan  law  vests  in  owner  of  adjoining 
shore  land;  In  re  Valley,  116  Fed.  984,  holding,  under  Iowa  law  and  de- 
cisions, deed  to  lands  bordering  on  non-navigable  stream  under  Federal 
survey  pass  land  between  meander  line  and  high- water  mark;  Mobile 
Transp.  Co.  v.  Mobile,  128  Ala.  350,  30  South.  647  (affirmed  in  187  U.  S. 
485,  47  L.  Ed.  271,  23  Sup.  Ct.  170),  holding  city  may  maintain  eject- 
ment for  lands  granted  by  government  though  servient  to  government 
rights  of  navigation  thereover;  McFarland  v.  Alaska  Perseverance 
Min.  Co.,  3  Alaska,  321,  mere  location  of  placer  mine  crossed  by  non- 
navigable  stream,  in  Alaska,  does  not  vest  locator  with  such  riparian 
ownership  in  waters  as  to  compel  equity  court  to  enjoin  their  subsequent 
appropriation  and  diversion  for  mining  purposes ;  Foss  v.  Johnstone,  158 
Cal.  127, 110  Pac.  298,  right  of  riparian  owner  on  non tidal  water  will  be 
limited  according  to  law  of  State  to  high  or  low-water  mark  or  to  middle 
of  stream,  and  under  section  830  of  Civil  Code  patentee  of  land  on  non- 
navigable  pond  takes  to  center;  Turner  v.  James  Canal  Co.,  155  Cal.  89, 
132  Am.  St.  Rep.  69,  17  Ann.  Oas.  823,  22  L.  R.  A.  (N.  S.)  401,  99  Pac. 
523,  riparian  right  to  use  water  on  adjoining  land  for  irrigation  applies 
to  water  of  lake,  pond  or  slough,  as  well  as  to  flowing  stream;  City  of 
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Los  Angeles  v.  Los  Angeles  Farming  etc  Co.,  152  Cal.  650,  93  Pac.  871, 
under  Mexican  law  riparian  owner  could  not  appropriate  water  so  as 
to  interfere  with  common  use  pueblo  had  given  to  water,  and  city  which 
is  successor  of  pueblo  holds  lands  and  water  rights  of  its  predecessor  in 
trust  for  its  inhabitants;  Jordan  v.  Kingsbury,  25  Cal.  App.  168,  143 
Pac.  70,  where  Federal  government  ordered  resurvey  of  thirty-sixth  sec- 
tion of  township,  granted  to  State  for  school  purposes,  and  by  resurvey 
lines  were  shifted,  so  as  to  embrace  tract  not  theretofore  included,  land 
so  included  at  once  became  property  of  State  and  subject  to  purchase 
under  State  laws;  State  v.  Livingston,  164  Iowa,  37,  38,  145  N.  W.  93, 
whole  section  including  overflowed  land  surveyed  as  lake  passed  to  State 
under  Federal  patent,  and  to  county  by  State's  conveyance,  and  whether 
subsequent  owners  of  lots  had  title  to  bed  of  so-called  lake  or  not,  State 
had  no  interest  entitling  it  to  maintain  action  to  prevent  owners  from 
exercising  proprietary  interest  over  lake-bed ;  State  v.  Jones,  143  Iowa, 
402,  404,  122  N.  W.  242,  243,  owner  of  land  bordering  on  non-navigable 
lake  in  this  State,  meandered  by  government  surveyors,  has  title  to 
water's  edge,  not  center,  and  title  to  bed  of  lake  is  in  State;  Carr  v. 
Moore,  119  Iowa,  156,  93  N.  W.  54,  holding  under  Iowa  law  limiting  title 
under  Federal  grants  to  high  water,  except  by  accretion,  boundary  not 
extended  by  drying  up  of  body  of  water;  State  v.  Akers,  92  Kan.  177, 
178,  179,  184,  Ann.  Oas.  1916B,  548,  140  Pac.  640,  641,  643,  holding 
legislature  may  impose  royalty  upon  taking  of  sand  for  commercial  pur- 
poses from  navigable  streams  within  State,  so  long  as  it  does  nothing  to 
violate  duty  to  hold  title  as  trustee  for  benefit  of  people,  or  to  interfere 
with   rights   of  Congress  to   control   navigation;   Perry  v.   Board  of 
Commrs.  of  Coddo  Levee  District,  132  La.  423,  161  South.  514,  patent  to 
land,  bordering  on  navigable  lake,  may  include  strips  or  tongues  of 
land  extending  into  lake;  State  v.  Bayou  Johnson  Oyster  Co.,  130  La. 
610,  58  South.  407,  State  of  Louisiana  acquired  soil  beneath  waters  of 
sounds,  bayous,  creeks,  channels,  lakes,  bays  and  coves  upon  admission 
into  Union,  and  United  States  by  acts  of  Congress  of  1849  and  1850, 
relating  to  swamp  or  overflowed  lands,  did  not  assume  to  grant  such 
lands ;  Louisiana  Nav.  Co.  v.  Oyster  Commission,  125  La.  752,  51  South. 
711,  allegation  of  trespass  upon  submerged  lands  of  gulf  or  navigable 
channel,  does  not  state  cause  of  action,  but  where  allegations  include 
trespass  upon  dry  lands,  or  upon  non-navigable  streams  or  ponds  within 
grant,  judgment  rejecting  demand  upon  exception  of  no  cause  of  action 
is  too  broad  and  will  be  set  aside;  Widdecombe  v.  Chiles,  173  Mo.  206, 
96  Am.  St.  Rep.  507,  61  L.  R.  A.  309,  73  S.  W.  447,  holding  where  strip 
of   unpatented   land   adjoining   defendant's   land    washed   away,   and 
later,  defendants'  land  rebuilt,  adding  much   more  thereto,  plaintiff 
patenting   strip    cannot    claim    defendant's    accretion;    De   Lassus   v. 
Flaherty,  164  Mo.  372,  64  S.  W.  186,  holding  accretions  to  mainland 
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still  belong  thereto  after  creek  cuts  through  them,  separating  them 
from  mainland;  Moore  v.  Farmer,  156  Mo.  48,  79  Am.  St.  Rep.  514, 
56  S.  W.  498,  holding  under  Missouri  act  of  April  8,  1895,  convey- 
ing river-beds  to  counties,  county  acquired  title  to  island  and  accre- 
tions thereto  superior  to  riparian  owner's  claim;  McBaine  v.  John- 
son, 155  Mo.  201,  55  S.  W.  1033,  1034,  holding  island  formed  on  north 
side  of  Missouri  channel  by  recession  of  river  becomes  property  of  north 
riparian  owner,  when  patented  to  him  by  county ;  McBride  v.  Whitaker, 
65  Neb.  154,  57  L.  JL  A.  901,  90  N.  W.  972,  question  whether  title  inures 
to  State  or  grantee  under  government  grant  bordering  on  streams  de- 
pends upon  State  law ;  Coyle  v.  Smith,  28  Okl.  152,  113  Pac.  957,  hold- 
ing act  providing  for  permanent  location  of  capital  of  Oklahoma  is  not 
invalid  because  of  provision  of  Enabling  Act  requiring  that  capital  be 
located  temporarily  at  Guthrie  and  not  changed  before  1913,  and  that 
change  thereafter  should  be  made  by  election;  Cawlfield  v.  Smyth,  69 
Or.  47,  48,  138  Pac.  229,  owner  of  land  bordering  on  non-navigable  lake 
is  entitled  to  follow  water  as  it  recedes  and  hold  land  uncovered ;  Hume 
v.  Rogue  River  Packing  Co.,  51  Or.  246, 131  Am.  St.  Rep.  732,  31  L.  R.  A. 
(N.  S.)  396,  92  Pac.  1068,  where  gradual  shifting  of  river  submerged 
shore  to  which  plaintiff  claimed  title  by  purchase  from  State  as  tide- 
land,  title  to  such  land  became  revested  in  State,  and  plaintiff  had  no 
dominion  over  water  covering  land  or  fish  in  it ;  Bernot  v.  Morrison,  81 
Wash.  551,  552,  553,  554,  Ann.  Oas.  1916D,  290,  143  Pac.  109,  grants 
by  United  States  of  lands  bordering  on  streams  and  other  waters  are  to 
be  construed  according  to  law  of  State  in  which  lands  lie;  Hauge  v. 
Walton/  72  Wash.  557,  131  Pac.  249,  where  law  of  State  is  that  owner 
of  upland  has  riparian  proprietorship  in  bed  of  stream  or  lake,  extend- 
ing to  thread  thereof,  unconsidered  fragment  along  shore  attaches  to 
government  subdivision  adjoining  it,  and  island,  with  no  navigable  chan- 
nel intervening,  passes  to  nearest  land  abutting  shore;  Grays  Harbor 
Boom  Co.  v.  Lownsdale,  54  Wash.  103,  104  Pac.  271,  in  absence  of  act 
of  Congress,  State  has  plenary  power  over  navigable  stream  within  its 
boundaries,  so  that  it  could  dispose  of  use  of  tide-lands  irrespective  of 
Federal  government;  Brace  &  Hergert  Mill  Co.  v.  State,  49  Wash.  332, 
95  Pac.  281,  under  State  Constitution  asserting  State  ownership  in  beds 
and  shores  of  navigable  rivers  up  to  and  including  line  of  high  tide, 
State  owns  shore  below  high- water  mark  as  against  riparian  owner, 
except  as  to  tide-lands  patented  before  adoption  of  State  Constitution; 
Diana  Shooting  Club  v.  Husting,  156  Wis.  268,  270,  271,  Ann,  Oas. 
19150,  1148,  145  N.  W.  819,  820,  riparian  owners  on  navigable  stream 
have  only  qualified  title  to  river-beds,  and  right  to  hunt  between  bound- 
aries of  ordinary  high-water  marks  exists  as  incident  to  navigation; 
Farris  v.  Bentley,  141  Wis.  674,  124  N.  W.  1004,  where  according  to 
local  law  title  extends  to  middle  of  stream  and  includes  unsurveyed 
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island,  United  States  cannot  divest  such  title  by  subsequent  survey  and 
patent  to  another,  in  absence  of  showing  that  island  was  left  unsur- 
veyed  by  fraud  or  mistake;  Shively  v.  Bowlby,  152  U.  S.  45,  46,  38  L.  Ed. 
348,  14  Sap.  Ct.  565,  Lowndes  v.  Huntington,  153  U.  S.  19,  38  L.  Ed. 
618,  14  Sup.  Ct.  760,  and  Lamprey  v.  State,  52  Minn.  192,  38  Am.  St 
Rep.  544,  53  N.  W.  1140,  all  following  rule;  Eaukauna  Water  Power 
Co.  v.  Green  Bay  etc.  Canal,  142  U.  S.  272,  85  L.  Ed.  1010,  12  Sup.  Ct. 
177,  riparian  ownership  in  Wisconsin  extends  to  center  of  stream; 
Grand  Rapids  etc.  R.  R.  Co.  v.  Butler,  159  U.  S.  92,  93,  94,  40  L.  Ed. 
87,  15  Sup.  Ct.  992,  993,  in  Michigan  riparian  owner  takes  to  center  of 
even  navigable  streams;  Eldridge  v.  Trezevant,  160  U.  S.  468,  40  L.  Ed. 
499,  16  Sup.  Ct.  348,  land  for  public  levee  on  Mississippi  River  may, 
in  Louisiana,  be  taken  without  compensation ;  St.  Anthony  Falls  Water- 
Power  Co.  v.  St.  Paul  Water  Commrs.,  168  U.  S.  363,  366,  42  I*.  Ed.  502, 
504,  18  Sup.  Ct.  163,  164,  rule  is  not  limited  to  original  thirteen  States; 
Chisolm  v.  Caines,  67  Fed.  290,  marsh-lands  are  subject  to  grant  in 
South  Carolina;  Gratz  v.  Land  etc.  Imp.  Co.,  82  Fed.  389,  40  L.  R.  A. 
401,  27  C.  C.  A.  305,  conveyance  of  fixed  number  of  acres  of  larger  tract 
passes  proportional  interest  in  river-bed;  Kirwan  v.  Murphy,  83  Fed. 
278,  28  C.  C.  A.  348,  common-law  rule  prevails  in  Minnesota;  Webb  v. 
Demopolis,  95  Ala.  129,  21  L.  R.  A.  67,  13  South.  293,  limiting  title  to 
low-water  mark  of  navigable  river;  White  v.  Leovy,  49  La,  Ann.  1687, 
22  South.  943,  riparian  ownership  is  essential  to  title  to  accretion;  Sapp 
v.  Frazier,  51  La.  Ann.  1725,  26  South.  381,  temporary  annual  exposure 
of  lake-bed  does  not  extend  title;  Cooley  v.  Golden,  117  Mo.  51,  21 
L.  R.  A.  307,  23  S.  W.  106,  title  of  riparian  owner  does  not  extend  be- 
yond water's  edge ;  Priewe  vv  Wisconsin  etc.  Imp.  Co.,  93  Wis.  546,  33 
L.  R.  A.  650,  67  N.  W.  .920,  Ne-pee-nauk  Club  v.  Wilson,  96  Wis.  295, 
71  N.  W.  662,  and  Mendota  Club  v.  Anderson,  101  Wis.  492,  78  N.  W. 
189,  all  limiting  title  to  margin  of  lake;  Willow  River  Club  v.  Wade, 
100  Wis.  96,  42  L.  R.  A.  315,  76  N.  W.  275,  stream  capable  of  floating 
logs  and  rowboats  at  high  water  is  public  navigable  stream;  dissenting 
opinion  in  Scranton  v.  Wheeler,  179  U.  S.  179,  45  L.  Ed.  143,  21  Sup. 
Ct.  63,  holding  riparian  owner  not  entitled  to  compensation  for  land 
under  navigable  water  on  erection  thereon  by  government  of  pier  to- 
improve  navigation. 

Distinguished  in  French  Glenn  Stock  Co.  v.  Springer,  185  U.  S.  52,  46 
L.  Ed.  803,  22  Sup.  Ct.  565,  holding  Federal  question  presented  by  con- 
tention in  State  court  that  proper  construction  of  government  survey 
would  give  plaintiff  land  claimed;  Winters  v.  United  States,  143  Fed. 
747,  74  C.  C.  A.  666,  grantees  of  public  lands  outside  reservation  not 
acquiring  exclusive  right  to  appropriate  river  water  under  Desert  Land 
Act,  authorizing  appropriation  subject  to  existing  rights ;  dissenting  opin- 
ion in  Hardin  v.  Shedd,  190  U.  S.  520,  521,  47  L.  Ed.  1158,  23  Sup.  Ct 
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686,  687,  majority  holding  under  Illinois  law  conveyances  of  upland  do 
Dot  carry  adjoining  land  below  water  line  under  non-navigable  lake; 
dissenting  opinion  in  Kean  v.  Calumet  Canal  Co.,  190  U.  S.  478,  497,  498, 
47  L.  Ed.  1144,  1152,  23  Sup.  Ct.  658,  659,  majority  holding  Federal  pat- 
ents to  Indiana  under  act  of  September  28,  1850,  of  whole  of  fractional 
sections  included  in  government  plat  conveyed  submerged  portions 
thereof. 

At  common  law,  riparian  title  extends  to  center  of  fresh-water  stream. 

Approved  in  Lattig  v.  Scott,  17  Idaho,  518,  522,  107  Pac.  52,  54, 
riparian  owner  in  Idaho  on  fresh-water  stream,  navigable  or  non-navi- 
gable, takes  title  to  thread  of  stream;  Johnson  v.  Johnson,  14  Idaho, 
568,  571,  573,  578,  24  I*  R.  A.  (N.  S.)  1240,  95  Pac.  502,  503,  505,  in 
this  State  riparian  owner  upon  streams,  navigable  or  non-navigable, 
takes  to  thread  of  stream,  subject  to  easement  for  use  of  public ;  Wilson 
v.  Watson,  144  Ey.  356,  Ann.  Gas.  1913A,  774,  34  L  R.  A.  (N.  S.)  231, 
138  S.  W.  285,  where  permanent  island  having  separate  and  well- 
defined  body  of  land  has  been  patented  apart  from  mainland,  subse- 
quent grantee  of  mainland  does  not  acquire  island,  but  his  title  extends 
only  to  middle  of  stream  between  island  and  shore ;  Cochran  v.  Missouri, 
K.  &  T.  Ry.  Co.,  94  Mo.  App.  473,  68  S.  W.  368,  holding  though  grant 
of  land  on  highway  presumed  to  reach  center,  question  of  intent  of 
grantor  of  land  on  each  side  of  old  right  of  way  properly  left  to  jury; 
Carpenter  v.  Gold,  88  Va.  553,  14  S.  E.  329,  following  rule;  Hanlon  v. 
Hobson,  24  Colo.  289,  51  Pac.  435,  where  tract  is  described  as  bounded 
by  stream ;  Smith  v.  Furbish,  68  N.  H.  127,  44  Atl.  399,  arguendo. 

Distinguished  in  Steinbuchel  v.  Lane,  59  Kan.  12,  51  Pac.  888,  where 
two  well-defined  channels  existed;  dissenting  opinion  in  Kean  v.  Calu- 
met Canal  Co.,  190  U.  S.  498,  47  L.  Ed.  1152,  23  Sup.  Ct.  667,  majority 
holding  Federal  patent  to  Indiana  under  Swamp  Land  Act  of  1850,  of 
" whole  of  fractional  sections' '  on  government  plat  carried  submerged 
portions;  dissenting  opinion  in  Johnson  v.  Johnson,  14  Idaho,  595, 
24  L.  R.  A-  (N.  S.)  1240,  95  Pac.  511,  majority  holding  riparian  owner 
upon  stream  in  this  State,  navigable  or  non-navigable,  takes  to  thread 
of  stream,  subject  to  easement  for  use  of  public.  t 

Apportionment  of  accretions.    Note,  122  Am.  St.  Rep.  985. 

Ownership    of    riparian    owner    to    thread'  of    stream.    Note,    23 
£.  R.  0.  190. 

Waters  at  common  law  are  public  or  private,  owned  by  sovereign  In 
trust,  or  by  Individuals  exclusively. 

Approved  in  United  States  v.  Mackey,  214  Fed.  143,  145,  grant  by 
United  States  to  Creek  Indians  of  lands  in  Indian  territory  did  not 
vest  in  such  tribe  title  to  bed  of  Arkansas  River  within  grant  between 
high-water  marks,  but  same  was  held  in  trust  for  future  State,  and  on 
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admission  of  Oklahoma  passed  to  that  State  subject  to  rights  that  local 
law  gave  to  riparian  owners  of  land;  Ne-pee-nauk  Club  v.  Wilson,  96 
Wis.  296,  71  N.  W.  662,  right  to  fish  and  fowl  belongs  to  owner  of  bed. 

Relative  rights  of  the  State  and  of  riparian  owners  in  navigable 
waters.    Note,  127  Am.  St.  Rep.  45. 

Riparian  title  on  fresh-water  lakes,  other  than  Great  Lakes,  extends 
to  center  at  common  law. 

Approved  in  Glascock  v.  National  Box  Co.,  104  Ark.  160,  148  S.  W. 
251,  under  patent  from  United  States,  title  to  bed  of  lakes  not  within 
meandered  Unes,  and  not  surveyed  as  land  or  described  in  plat  as  land, 
but  as  lake,  passes  to  adjoining  owners  as  riparian  right;  Little  v. 
Williams,  88  Ark.  50,  54,  113  S.  W.  343,  345,  State  patents  of  frac- 
tional sections  of  public  lands  surrounding  meandered  lines  of  non- 
navigable  lake  conveyed  riparian  rights,  and  vested  title  to  bed  of  lake 
from  meandered  shore  lines  to  center  of  lake;  Rhodes  v.  Cissell,  82 
Ark.  370,  101  S.  W.  760,  owners  of  land  fronting  upon  non-navigable 
lake,  upon  disappearance  of  water,  are  entitled  to  take  to  center  of 
lake,  and  extent  of  respective  interest  depends  upon  frontage ;  Chapman 
etc.  Land  Co.  v.  Bigelow,  77  Ark.  341,  92  S.  W.  535,  swampy  lands  lying 
between  government  meander  line  and  main  channel  did  not  pass  to 
grantee  of  adjoining  land  by  virtue  of  riparian  rights;  Ulbright  v. 
Baslington,  20  Idaho,  544,  119  Pac.  294,  riparian  proprietor  on  raean- 
i  dered  lake  circular  in  form  must  determine  boundary  by  extending  side- 
line on  deflected  course  from  intersection  of  side-line  with  meander  line 
to  center  of  lake;  Inhabitants  of  Lynnfield  v.  Inhabitants  of  Peabody, 
219  Mass.  329,  106  N.  E.  980,  construing  grant  of  "500  acres  of  land 
and  a  freshe  pond  with  a  little  ileland"  to  pass  title  to  pond  and  island, 
as  well  as  five  hundred  acres  of  land,  but  not  to  pass  title  to  stream 
forming  outlet  to  pond,  and  owner  could  not  fill  pond  or  divert  waters 
to  injury  of  riparian  owners  on  stream;  Kinkead  v.  Turgeon,  74  Neb. 
583,  585,  121  Am,  St.  Rep.  740,  13  Ann.  Gas.  43,  7  L  R.  A.  (N.  S.)  316, 
109  N.  W.  745,  746,  common  law  as  to  rights  of  riparian  owner  is  appli- 
cable in  this  State  and  such  owner  being  entitled  to  abandoned  chan- 
nel of  Missouri  River,  may  maintain  ejectment  to  oust  squatter;  State 
v.  Muncie  Pulp  Co.,  119  Tenn.  131,  104  S.  W.  458,  sudden  change  of 
channel  of  Mississippi  River  was  avulsion  and  did  not  change  boundary 
line  between  Tennessee  and  Arkansas,  which  remained  in  middle  of 
abandoned  channel;  Providence  etc.  Hunting  Club  v.  Miller  Mfg.  Co., 
117  Va.  131,  83  S.  E.  1048,  owner  of  land  adjoining  inland  fresh-water 
lake  or  artificial  pond  created  by  damming  ordinary  stream  takes  to 
center;  Bernot  v.  Morrison,  81  Wash.  555,  557,  Ann.  Gas.  1916D,  290, 
143  Pac.  110,  111,  under  code  provision  that  common  law  shall  be  rule 
of  decision  in  State  courts,  title  to  bed  of  unnavigable  lake  is  in  littoral 
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proprietors;  dissenting  opinion  in  State  v.  West  Tennessee  Land  Co., 
127  Tenn.  636,  641,  Ann.  Gas.  1914B,  1043,  158  S.  W.  763,  764,  majority 
holding  that  Reelfoot  Lake  is  navigable  body  of  water  and  State  could 
not  grant  lands  thereunder,  but  held  it  and  waters  of  lake  in  trust  for 
people  of  State ;  Grand  Rapids  etc.  Coal  Co.  v.  South  Grand  Rapids  etc. 
Coal  Co.,  102  Mich.  235,  47  Am  St  Rep.  523,  60  N.  W.  684,  and  Gouve- 
neur  v.  National  Ice  Co.,  134  N.  T.  363,  30  Am.  St.  Rep.  673,  18  L.  R.  A. 
700,  31  N.  E.  868,  following  rule ;  Mitchell  v.  Smale,  140  U.  S.  411,  412, 
85  L.  Ed.  444,  11  Sup.  Ct.  821,  though  tongue  of  land  intervene  between 
meandered  line  of  survey  and  water;  Lamprey  v.  State,  52  Minn.  192, 
193,  38  Am.  St  Rep.  544,  545,  53  N.  W.  1140,  1141,  riparian  patentee 
on  non-navigable  lake  owns  to  center,  otherwise  if  lake  be  navigable; 
Lamprey  v.  Mead,  54  Minn.  297,  40  Am,  St  Rep.  329,  55  N.  W.  1133, 
surveyor's  error  in  designating  land  as  lake  does  not  make  patent  void; 
Olson  v.  Huntamer,  6  S.  D.  372,  61  N.  W.  481,  Poynter  v.  Chipman,  8 
Utah,  450,  32  Pac.  692,  and  Knudsen  v.  Omanson,  10  Utah,  129,  130, 
37  Pac.  251,  accretions  to  lake  shore  belong  to  owner  of  margin ;  dissent- 
ing opinion  in  Cooley  v.  Golden,  117  Mo.  61,  21  L.  R.  A.  310,  23  S.  W. 
109,  majority  limiting  private  title  to  margin  of  Missouri  River;  Pitts- 
burgh etc.  Iron  Co.  v.  Lake  Superior  Iron  Co.,  118  Mich.  126,  76  N.  W. 
402,  arguendo. 

Denied  in  Boardman  v.  Scott,  102  Ga.  410,  30  S.  E.  984,  where  riparian 
owner  claimed  to  center  of  artificial  lake;  Fuller  v.  Shedd,  161  111.  488, 
490,  52  Am,  St  Rep.  394,  396,  33  L.  R.  A.  159,  44  N.  E.  295,  grant  on 
meandered  lake  extends  only  to  margin. 

Riparian  rights — Mill  owner  on  navigable  stream.    Note,  27  Am. 
St  Rep.  59. 

Title  to  bed  of  non-navigable  lake.    Note,  Ann.  Gas.  1916D,  300, 
302,  304. 

Ownership  of  bed  of  lakes  and  ponds.    Note,  18  L.  R.  A.  696,  697, 
698. 

Department's  acts,  within  jurisdiction,  are  not  attackable  collaterally; 
alitor  where  no  jurisdiction  exists. 

Approved  in  Kneeland  v.  Korter,  40  Wash.  368,  ILKA,  (N.  S.) 
745,  82  Pac.  611,  government's  official  surveys  not  open  to  collateral 
attack  by  private  parties;  Kean  v.  Roby,  145  Ind.  228,  42  N.  E.  1013, 
swamp-land  grant  to  State  is  not  affected  by  resurvey;  Lamprey  v. 
State,  52  Minn.  192,  38  Am.  St  Rep.  544,  53  N.  W.  1140,  patent  to  bed 
of  lake  after  disposition  of  riparian  lands  is  void ;  Miller  v.  Donahue, 
96  Wis.  507,  71  N.  W.  903,  attempted  cancellation  of  patent  by  Land 
Department  is  void. 
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In  Illinois,  if  not  at  common  law,  title  extends  only  to  margin  of  lake. 
Approved  in  Boardman  v.  Scott,  102  Ga.  411,  30  S.  E.  985,  where 
riparian  owner  claimed  to  center  of  artificial  lake. 

Right  to  erect  wharves.    Note,  40  L.  R.  A.  642. 

Miscellaneous.  Cited  in  Kirwan  v.  Murphy,  109  Fed.  355, 48  C.  C.  A. 
399, '  holding  United  States  cannot  correct  surveys  and  revoke  grants 
made  of  land  platted  around  lake,  where  plats  showed  lake  as  bound- 
ary; Pacific  etc.  Co.  v.  Packers'  Assn.,  138  Cal.  636,  72  Pac.  163, 
holding  right  of  fishery  in  public  waters  of  ocean  is  public  and  cannot 
become  exclusive  by  long  use;  Scheifert  v.  Briegel,  90  Minn.  132,  63 
I*.  R.  A.  296,  96  N.  W.  48,  irregularities  caused  by  broken  shore  line 
of  lake  should  be  equitably  adjusted  by  disregarding  irregularities  or 
treating  lake  as  composed  of  separate  bodies  of  water;  Grand  Rapids 
etc.  Coal  Co.  v.  South  Grand  Rapids  etc.  Coal  Co.,  102  Mich,  238,  47 
Am,  St  Rep.  524,  25  L.  R.  A.  818,  60  N.  W.  684,  concerning  conflict  of 
riparian  rights  to  lake-bed. 

140  U.  8.  406-417,  35  L.  Ed.  442,  11  Sup.  Ot.  840,  MITCHELL  v.  SHALE. 

To  support  removal  by  one  defendant  cause  must  be  distinct  and 
separable. 

Approved  in  Marrs  v.  Felton,  102  Fed.  779,  holding  suit  against  rail- 
road and  receiver  for  wrongful  death,  where  properly  joined  in  State 
court,  not  separable  as  to  receiver;  Bates  v.  Carpentier,  98  Fed.  453, 
holding  suit  to  quiet  title  against  number  of  defendants,  severable  as 
to  each,  removable;  Loving  v.  Arnold,  84  Fed.  218,  assignor  is  neces- 
sary party  to  suit  against  assignee  to  cancel  preference. 

Landlord  with  sole  title  and  jurisdictional  residence  may  remove  eject- 
ment against  him  and 'tenant. 

Approved  in  Wirgman  v.  Persons,  126  Fed.  453,  62  C.  C.  A.  63,  hold- 
ing where  bill  seeks  cancellation  of  deeds  of  defendant  or  decree  that 
he  hold  lands  in  trust,  he  is  sole  necessary  defendant  and  may  remove 
suit;  Garrard  v.  Silver  Peak  Mines,  76  Fed.  3,  holder  of  option  to  pur- 
chase is  nominal  party;  Hunter  v.  Conrad,  85  Fed.  805,  where  contro- 
versy is  wholly  between  citizens  of  different  States,  nonresident  may 
remove  regardless  of  separability. 

Distinguished  in  Chicago  etc.  Ry.  Co.  v.  Martin,  178  U.  S.  249,  251, 
44  L.  Ed.  1057,  20  Sup.  Ct.  855,  856,  holding  where  joint  cause  of  action 
alleged  against  railroad  and  receivers  for  wrongful  death,  all  defend- 
ants must  join  in  removal ;  Blackburn  v.  Blackburn,  142  Fed.  902,  action 
not  removable  where  cause  not  separable  unless  all  defendants  are  non- 
residents and  join  in  petition;  Davies  v.  Wells,  134  Fed.  141,  denying 
removal  by  original  defendant,  although  resident  party  in  possession 
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files  disclaimer;  Martin  v.  St.  Louis  etc.  B.  Co.,  134  Fed.  135,  136,  in 
action  brought  against  two  corporations,  one  created  under  State,  the 
other  under  Federal  statutes,  both  must  join  in  petition  for  removal; 
Southern  Pac.  R.  Co.  v.  Townsend,  62  Fed.  164,  defendant  who  does 
not  admit  his  alleged  conveyance  to  codefendant  is  necessary  party. 

Defendant  cannot  make  several,  action  which  plaintiff  elects  to  make 
Joint. 

Distinguished  in  Lucas  v.  Milliken,  139  Fed.  825,  allowing  real  de- 
fendant to  remove  action,  where  codefendant  a  nominal  and  unneces- 
sary party. 

Ejectment  involving  authority  to  grant  patent  Is  removable  by  land- 
lord defendant. 

Approved  in  State  Improvement-Development  Co.  v.  Leininger,  226 
Fed.  887,  action  by  land  company  in  Superior  Court  of  California  to 
restrain  register  in  Federal  land  office  in  State  from  recording  cancella- 
tion of  selection  of  lieu  lands  made  by  State  from  public  lands,  in- 
volved Federal  question  and  was  removable ;  Brown  University  v.  Rhode 
Island  College,  56  Fed.  56,  suit  to  enforce  payment  by  State  of  money 
granted  it  by  Congress  for  agricultural  colleges;  Southern  Pac.  B.  Co. 
v.  Townsend,  62  Fed.  165, 166,  suit  to  enforce  performance  of  land  con- 
tract involving  validity  of  congressional  grant;  Seattle  etc.  Ry.  Co.  v. 
State,  52  Fed.  597,  arguendo. 

Distinguished  in  Chicago  etc.  R.  Co.  v.  Martin,  59  Kan.  447,  53  Pac. 
464,  Federal  receiver  cannot,  as  such,  remove  joint  action  of  tort  against 
himself  and  another. 

Rules  stated  in  Hardin  v.  Jordan,  140  U.  8.  371,  35  L.  Ed.  428,  11  Sup. 
Ct  838,  as  to  riparian  title  on  non-navigable  lake,  affirmed. 

Approved  in  Hardin  v.  Shedd,  190  U.  S.  518,  47  L.  Ed.  1157,  23  Sup. 
Ct.  685,  holding,  under  Illinois  law,  conveyance  of  land  bordering  a 
non-navigable  lake  does  not  convey  submerged  land;  Hobart  v.  Hall, 
174  Fed.  465,  474,  grantee  of  public  land  in  Minnesota  bounded  by  Mis- 
sissippi River,  takes  title  to  land  under  water  between  boundary  to 
middle  thread  of  stream,  and  has  exclusive  right  to  occupy  island  be- 
tween his  shore  line  and  middle  thread  of  stream ;  Carothers  v.  McKinley 
Min.  etc.  Smelting  Co.,  122  Fed.  307,  holding  resident  agent  of  foreign 
corporation  serving  notice  on  plaintiff  to  vacate  not  proper  party  de- 
fendant in  ejectment  against  corporation  to  prevent  removal;  Foss  v. 
Johnstone,  158  Cal.  127,  110  Pac.  298,  right  of  riparian  owner  on  non- 
tidal  water  will  be  limited  according  to  law  of  State  to  high  or  low 
water  mark  or  to  middle  of  stream,  and  under  section  830  of  Civil  Code 
patentee  of  land  on  non-navigable  pond  takes  to  center ;  Wilson  v.  Wat- 
son, 144  Ky.  356,  Ann.  Can.  1913A,  774,  34  L.  R.  A.  (N.  8.)  281,  138 
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S.  W.  285,  where  permanent  island  has  been  patented  apart  from  main- 
land, subsequent  grantee  of  mainland  does  not  acquire  island,  but  his 
title  extends  only  to  middle  thread  of  stream  between  island  and  shore; 
Perry  v.  Board  of  Commrs.  of  Caddo  Levee  District,  132  La,  422,  423, 
61  South.  513,  514,  patent  to  land,  bordering  on  shore  of  navigable  lake, 
may  include  strips  or  tongues  of  land  extending  into  lake;  Hinckley  v. 
Peay,  22  Utah,  26,  60  Pac.  1013,  holding  conveyance  of  land  bordering 
a  lake  conveys  grantor's  right  to  lands  attached  or  to  attach  by  accre- 
tion or  reliction. 

Distinguished  in  French  Live  Stock  Co.  v.  Springer,  35  Or.  324,  58 
Pac.  103,  104,  105,  sustaining  instruction  where  plaintiff  claimed  lands 
beyond  meander  line  by  reliction,  that  line  not  conclusive  of  lake,  and 
if  no  lake,  directing  for  defendant;  dissenting  opinion  in  Hardin  v. 
Shedd,  190  U.  S.  521,  47  L.  Ed.  1158,  23  Sup.  Ct.  686,  majority  holding, 
under  Illinois  law,  conveyance  of  land  bordering  a  non-navigable  lake 
does  not  pass  submerged  land;  dissenting  opinion  in  Kean  v.  Calumet 
Canal  Co.,  190  U.  S.  476,  47  L.  Ed.  1143,  23  Sup.  Ct.  658,  majority  hold- 
ing Federal  patent  to  Indiana  of  swamp-lands  under  act  of  September 
28,  1850,  conveying  "whole  of  fractional  sections,"  referring  to  plat, 
passed  parts  submerged. 

Denied  in  Fuller  v.  Shedd,  161  111.  490,  52  Am.  St  Rep.  396,  33  L.  R.  A. 
160,  44  N.  E.  295,  title  of  riparian  owner  does  not  extend  beyond 
margin  of  lake.  * 

~  Patent  referring  to  plat  snowing  general  form  of  lake  and  surrounding 
lots  carries  riparian  rights. 

Approved  in  Murphy  v.  Kirwan,  103  Fed.  108,  holding  where  gov- 
ernment surveyed  and  platted  township  containing  navigable  lake  show- 
ing meander  line,  Land  Department  cannot  claim  line  inaccurate ;  Little 
v.  Williams,  88  Ark.  50,  54,  113  S.  W.  343,  345,  State  patents  of  frac- 
tional sections  of  public  lands  surrounding  meandered  lines  of  non- 
navigable  lake  conveyed  riparian  rights,  and  vested  title  to  bed  of  lake 
from  meandered  shore  line  to  center  of  lake;  Bernot  v.  Morrison,  81 
Wash.  555,  Ann.  Gas.  1916D,  290,  143  Pac.  110,  holding  that  littoral 
proprietors  on  unnavigable  lakes  in  this  State  take  title  to  bed  of  lake 
to  center  of  lake ;  Olson  v.  Huntamer,  6  S.  D.  373,  61  N.  W.  482,  follow- 
ing rule;  Kean  v.  Roby,  145  Ind.  228,  42  N.  E.  1013,  swamp-land  grant1 
to  State  is  not  affected  by  resurvey;  Lamprey  v.  State,  52  Minn.  192, 
88  Am.  St  Rep.  544,  18  L.  B.  A.  676,  53  N.  W.  1141,  patent  to  bed  of 
lake  after  disposition  of  riparian  lands  is  void;  Lamprey  v.  Mead,  54 
Minn.  297,  40  Am.  St.  Rep.  329,  55  N.  W.  1133,  surveyor's  error  in 
designating  land  as  lake  does  not  make  patent  void;  French  etc.  Live- 
stock Co.  v.  Springer,  35  Or.  317,  319,  320,  324,  58  Pac.  103, 104,  meander 
boundary  line  is  not  conclusive  of  former  existence  of  lake. 
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Government  is  not  bound  by  clear  mistake  or  fraud  of  surveyor. 
Distinguished  in  Grand  Rapids  etc.  R.  R.  Co.  v.  Butler,  159  U.  S.  94, 
40  L.  EdL  87,  15  Sup.  Ct.  993,  and  Fuller  v.  Shedd,  161  111.  482,  52  Ajn. 
St  Rep.  389,  33  L.  R.  A.  157,  44  N.  E.  292,  under  facts. 

Boundary  is  fixed  by  water  of  lake  not  by  meander  line. 
Approved  in  Producers'  Oil  Co.  v.  Hanzen,  238  U.  S.  338,  59  L.  Ed. 
1336,  35  Sup.  Ct.  755,  meanders  are  not  boundaries,  and  when  United 
States  conveys  land  by  patent  referring  to  official  survey  which  shows 
same  bordering  on  navigable  river,  purchaser. takes  title  to  water  line; 
Kean  v.  Calumet  Canal  Co.,  190  U.  S.  458,  459,  47  L.  Ed.  1136,  23  Sup. 
Ct.  651,  652,  holding  Federal  patent  to  Indiana,  under  act  of  September 
28, 1850,  conveying  "whole  of  fractional  sections' '  included  in  plat  con- 
veyed balance  beneath  navigable  water;  Glasscock  v.  National  Box  Co., 
104  Ark.  160,  148  S.  W.  251,  under  patent  from  United  States,  title  to 
bed  of  lakes  not  within  meandered  lines,  and  not  surveyed  as  land  or 
described  in  plat  as  land,  but  as  lake,  passes  to  adjoining  owners  as 
riparian  right;  Foss  v.  Johnstone,  158  Cal.  130,  110  Pac.  299,  Federal 
government  patent  bordering  on  non-navigable  pond  granting  certain 
lots  and  stating  that  grant  contains  certain  number  of  acres,  which  is 
number  mentioned  in  plat  referred  to  by  patent,  does  not  show  intent 
to  grant  only  stated  number  of  acres  and  to  make  meander  line  bound- 
ary; Lattig  v.  Scott,  17  Idaho,  522,  526,  107  Pac.  54,  56,  patentees  of 
fractional  subdivisions  meandering  Snake  River  take  title  to  respective 
portions  of  island,  extending  along  course  of  stream  and  between  mean- 
dered line  and  thread  of  stream;  Johnson  v.  Johnson,  14  Idaho,  586, 
24  L.  R.  A.  (N.  S.)  1240,  95  Pac.  508,  holding  meander  line  is  not  bound- 
ary of  grant  on  navigable  stream,  and  grantee  was  entitled  to  island 
between  mainland  and  center  thread  of  current;  Johnson  v.  Hurst,  10 
Idaho,  319,  77  Pac.  788,  holding  patentee  entitled  to  lands  between  mean- 
der line  and  stream;  Barringer  v.  Davis,  141  Iowa,  428,  120  N.  W.  68, 
meander  line  is  not  boundary,  but  basis  for  determination  of  acreage, 
and  upon  payment  for  acreage,  purchaser's  title  extends  to  water's  edge, 
though  there  be  small  unmeasured  tracts  outside  meander  line ;  McBride 
v.  Whitaker,  65  Neb.  147,  90  N.  W.  970,  governmental  grants  on  non- 
navigable  river  made  with  reference  to  plat  and  showing  meander  line, 
carries  title  to  unsurveyed  islands;  French  Livestock  Co.  v.  Springer, 
35  Or.  324,  58  Pac.  105,  sustaining  instruction  to  find  for  defendant  if 
no  lake  where  plaintiff  claimed  by  reliction  beyond  meander  line ;  Brown 
v.  Dunn,  135  Wis.  377,  115  N.  W.  1098,  holding  government  intended  to 
convey  to  lake  shore,  where  contour  of  lake  sixty  rods  or  more  distant 
from  meander  line  is  similar  to  that  of  meander  line,  and  where  no 
other  lands  interfere  with  projection  of  lines  of  lot;  Coburn  v.  San 
XV— 45 
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Mateo  Co.,  75  Fed.  530,  applying  rale  to  Mexican  grant  along  seashore; 
Poynter  v.  Chipman,  8  Utah,  448,  450,  32  Pac.  692,  and  Knudsen  v. 
Omanson,  10  Utah,  128,  37  Pac.  250,  title  follows  recession  of  waters 
of  lake. 

Distinguished  in  Schlosser  v.  Hemphill,  118  Iowa,  455,  90  N.  W.  842, 
holding  where  plaintiff's  lots  bounded  by  meander  line  and  land  beyond 
conveyed  to  State,  no  water  being  along  line,  such  line  was  boundary; 
Producers'  Oil  Co.  v.  Hanszen,  132  La.  700,  701,  61  South.  758,  where 
surveys  show  meander  line  bordering  on  tract  of  swamp-land,  grant 
by  patent  terminates  at  meander  line  and  does  not  carry  swamp-lands 
between  it  and  shores  of  navigable  waters;  Security  Land  etc.  Explor. 
Co.  v.  Burns,  87  Minn.  104,  94  Am.  St  Rep.  689,  91  N.  W.  306,  holding 
meander  line  governs  fractional  lots  where  they  appear  to  abut  on  water 
which  never  existed  along  such  line.  m 

General  rules  for  the  location  of  boundaries.    Note,  129  Am,  Si 
Rep.  998. 

Title  to  bed  of  non-navigable  lake.    Note,  Ann.  Oaa.  1916D,  302. 

Riparian  rights — Mill-owner  on  navigable  stream.    Note,  27  Am. 
St  Rep.  59. 

Miscellaneous.  •  Cited  in  Kirwan  v.  Murphy,  109  Fed.  355,  48  C.  C.  A. 
399,  holding  United  States  cannot  correct  survey  of  land  around  lake 
and  revoke  patents  based  on  plat,  after  patentees  had  sold  to  purchasers 
relying  thereon. 

140  U.  S.  417-424,  35  L.  Ed.  501,  11  Sap.  Ct  733,  851,  QUOCK  TTJTO  ▼. 
UNITED  STATES. 

Positive  and  uncontradicted  testimony  of  particular  fact  usually  con- 
trols; but  not  where  inherently  improbable. 

Approved  in  In  re  Herman,  207  Fed.  597,  making  of  loan  to  person 
subsequently  becoming  bankrupt  could  be  disproved  by  circumstances 
of  transaction  without  direct  evidence  of  testimony  of  bankrupt,  his 
wife  and  claimant,  that  loan  was  made;  Norton  v.  United  States,  205 
Fed.  600,  123  C.  C.  A.  609,  in  prosecution  of  bank  president  for  making 
false  entry  in  bank's  books  relative  to  withdrawal  of  twenty -five  thou- 
sand dollars  charged  against  account  of  another  bank,  evidence  justified 
jury  in  finding  that  entry  was  false  and  not  authorized  by  bank  against 
whom  it  was  charged ;  In  re  Calvi,  185  Fed.  656,  in  proceeding  to  recover 
goods  sold  by  bankrupt  in  violation  of  New  York  law  regulating  sales 
in  bulk,  evidence  was  insufficient  to  warrant  finding  that  buyers  acted  in 
good  faith  without  reasonable  ground  to  believe  sale  was  made  with 
intent  to  defraud  creditors;  Wong  Heung  v.  Elliott,  179  Fed.  Ill,  102 
C.  C.  A.  408,  holding  evidence  sustains  finding  that  marriage  of  Chi- 
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nese  woman  after  judgment  of  deportation  to  native-born  citizen  of 
United  States,  was  sham  for  purpose  of  evading  deportation;  In  re 
Bamnhauer,  179  Fed.  968,  holding  evidence  in  bankruptcy  proceedings 
sustains  finding  of  referee  disallowing  claim  for  borrowed  money ;  Wong 
Chun  v.  United  States,  170  Fed.  184,  95  C.  C.  A.  198,  in  deportation  pro- 
ceedings against  immoral  alien  Chinese  woman,  finding  of  commis- 
sioner, who  hears  and  sees  witnesses,  that  they  were  not  entitled  to 
jcredit  nor  alien  to  remain,  should  not  be  reversed  on  appeal;  In  re  Can 
Pon,  168  Fed.  484,  93  C.  C.  A.  635,  affirming  finding  that  Chinese  seek- 
ing entry  was  born  in  United  States,  although  there  were  contradictions 
and  inconsistencies  in  testimony  of  his  father,  where  finding  was  based 
on  testimony  of  several  witnesses;  In  re  Friedman,  164  Fed.  140,  evi- 
dence of  claimants  that  they  had  no  knowledge  of  financial  condition 
of  bankrupt,  corroborated  by  bankrupt,  and  with  slight  positive  evidence 
to  contrary,  did  not  require  court  as  matter  of  law  to  find  their  conten- 
tion established ;  Hong  Yon  v.  United  States,  164  Fed.  33d,  90  C.  C.  A. 
542,  finding  of  commissioner,  who  sees  and  hears  Chinese  witnesses 
sworn  in  behalf  of  Chinese  persons  of  prohibited  class  seeking  entry 
to  United  States,  who  reaches  conclusion  that  they  are  not  entitled 
to  credit,  will  not  be  reversed  by  appellate  court ;  Elder  Dempster  &  Co. 
v.  Menge,  160  Fed.  344,  87  C.  C.  A.  293,  in  action  for  injuries  to  watch- 
man by  explosion  on  gasoline  launch,  where  plaintiff  claimed  accident 
was  due  to  leak,  but  defendant  pleaded  that  plaintiff  was  negligent  in 
pouring  oil  from  one  lantern  to  another  just  prior  to  explosion,  and 
two  lanterns  were  found  near  place  of  explosion,  court  erred  in  refusing 
to  submit  question  of  contributory  negligence  to  jury;  Lee* Yuen  Sue  v. 
United  States,  146  Fed.  673,  77  C.  C.  A.  96,  holding  on  deportation  pro- 
ceedings evidence  insufficient  to  establish  Chinese  a  native-born  citizen 
of  United  States ;  The  Dauntless,  129  Fed.  721,  64  C.  C.  A.  243,  disre- 
garding uncontradictory  testimony  of  steamer  pilot  as  to  action  of 
sunken  launch  prior  to  collision;  United  States  v.  Lee  Huen,  118  Fed. 
456,  457,  458,  459,  460,  462,  affirming  decision  of  commissioner  ordering 
deportation  of  Chinese  where  claim  of  citizenship  not  upheld  by  satis- 
factory evidence;  United  States  v.  Leung  Sam,  114  Fed.  703,  sustaining 
finding  of  United  States  commissioner  that  Chinese  was  not  lawfully  in 
United  States;  Woey  Ho  v.  United  States,  109  Fed.  890,  48  C.  C.  A. 
705,  affirming  judgment  remanding  woman  to  China,  where  all  evidence 
in  her  favor  was  from  Chinese,  some  of  which  was  of  improbable  nature ; 
Ballus  v.  Peters,  165  Cal.  117,  130  Pac.  1188,  in  case  of  trial  to  court, 
in  action  for  conversion  of  fraudulent  stock,  weight  of  conflicting  testi- 
mony is  for  that  tribunal,  instead  of  appellate  court;  Zibbell  v.  South- 
ern Pacific  Co.,  160  Cal.  242,  116  Pac.  515,  whether  person  struck  by 
train  at  crossing  was  guilty  of  contributory  negligence  was,  under  evi- 
dence, for  jury ;  Brown  v.  Petersen,  25  App.  D.  C.  364,  where  testimony 
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is  positive  and  uncontradicted,  and  not  inherently  improbable,  trial  court 
is  justified  in  directing  verdict;  Armour  &  Co.  v.  DoigJ  45  Fla.  176,  34 
South.  254,  holding  in  action  attacking  assignment  on  ground  of  fraud, 
court  erred  in  instructing  jury  to  return  verdict  in  favor  of  garnishee; 
People  v.  Davis,  269  111.  270,  110  N.  E.  14,  testimony  of  person  accused 
of  embezzling,  denying  that  transaction  concerning  certain  bonds  had 
anything  to  do  with  employer's  business  affairs  was  controlling,  since 
it  was  uncontradicted  and  was  not  inherently  improbable ;  Kennedy  v. 
Modern  Woodmen  of  America,  243  111.  568,  28  L.  R.  A  (N.  S.)  181,  90 
N.  E.  1088,  court  on  hearing  motion  for  directed  verdict  on  issue  of 
death  of  person  could  not  assume  that  evidence  of  witness,  tending  to 
rebut  presumption  of  death,  was  true,  but  it  was  for  jury  to  determine 
credibility  of  witness,  and  they  were  not  bound  by  his  testimony  though 
contradicted  by  no  direct  evidence;  Podolski  v.  Stone,  186  111.  548,  58 
N.  E.  342,  holding  sufficient  evidence  of  collusion  that  judgment  cred- 
itor received  judgment  note  in  payment  of  previous  note  just  prior  to 
assignment,  and  that  debtor  confessed  judgment  thereon;  State  v.  Wil- 
lette,  46  Mont.  333,  127  Pac.  1017,  evidence  of  possession  of  recently 
stolen  horse,  with  circumstances  tending  to  show  possession  was  felon- 
ious, warrants  conviction,  though  statements  of  defendant  and  com- 
panion that  he  bought  it  are  not  directly  contradicted;  Nashville  etc. 
R.  R.  v.  Justice,  5  Tenn.  Civ.  App.  71,  in  action  to  recover  value  of  trunk 
and  contents,  plaintiff's  testimony  that  molasses  seeped  in  from  outside 
must  be  discredited,  where  inspection  of  trunk  demonstrates  that  it  was 
impossible;  Gosline  v.  Dryfoos,  45  Wash.  400,  88  Pac.  635,  court  may 
reject  as  unworthy  of  belief,  because  of  improbability,  unsupported, 
though  uncontradicted,  testimony  of  plaintiff  to  show  that  he  was  bona 
fide  purchaser  of  notes  having  no  consideration;  In  re  Jew  Wong  Loy, 
91  Fed.  241,  Lee  Sing  Far  v.  United  States,  94  Fed.  839,  35  C.  C.  A.  327, 
and  Anderson  v.  Lilijengren,  50  Minn.  4,  52  N.  W.  220,  all  reaffirming 
rule ;  Allen  v.  Southern  etc.  Ry.  Co.,  70  Fed.  375,  where  facts  supported 
verdict  of  California  citizenship  against  one  claiming  Missouri;  In  re 
Ho  Quai  Sin,  84  Fed.  310,  discrediting  contrary  testimony  of  applicant 
who  had  previously  admitted  Chinese  birth;  Sonoma  Co.  v.  Stofen,  125 
Cal.  35,  57  Pac.  682,  where  county  treasurer's  sureties  sued  on  bond 
attempted  to  prove  robbery;  People  v.  Milner,  122  Cal.  179,  54  Pac.  837, 
arguendo. 

Distinguished  in  United  States  v.  Wong  Ock  Hong,  179  Fed.  1007,  re- 
versing commissioner's  order  of  deportation  of  Chinese  person,  where 
evidence  and  possession  of  certificate  establish  his  right  to  remain  here; 
In  re  Mah  Wong  Gee,  47  Fed.  435,  in  deportation  proceeding  onus  is  on 
government  to  show  unlawful  presence  of  Chinaman;  Succession  of 
Borge,  44  La.  Ann.  10,  10  South.  421,  under  facts. 

Weight  of  uncontradicted  testimony.    Note,  4  Ann.  Oaa.  982,  895. 
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Inherent  improbability   of  positive   uncontradicted  testimony   as   to 
citizenship  warrants  judgment  against  it. 

Approved  in  United  States  v.  Wong  Kim  Ark,  169  U.  S.  696,  697,  42 
L.  Ed.  907, 18  Sup.  Ct.  475,  child  born  here  of  Chinese  parents  is  citizen ; 
United  States  v.  Sing  Lee,  125  Fed.  628,  affirming  commissioner's  find- 
ing that  Chinese  appellant  was  unlawfully  in  United  States,  evidence 
though  uncontradicted  seeming  to  warrant  finding;  Coey  v.  Darknell, 
25  Wash.  525,  65  Pac.  762,  upholding  lower  court's  permission  to  cross- 
examine  as  to  value  of  growing  crops,  witnesses  testifying  that  plain- 
tiff promised  to  credit  on  note  value  of  such  growing  crops. 

Miscellaneous.  Cited  in  In  re  Shults,  135  Fed.  624,  sustaining  referee 
in  bankrupt  rs  findings  as  to  date  of  transfer  of  claim  against  bankrupt 's 
estate. 

140  U.  8.  424-428,  86  L.  Ed.  603,  11  Sop.  Ct  729,  WAN  SHING  T.  UNITED 
STATES. 

Chinese  Exclusion  Act  of  1888  comprehends  laborers  leaving  country- 
Approved  in  United  States  v.  Wong  Hong,  71  Fed.  284,  following 
role;  Louisville  etc.  Warehouse  Co.  v.  Collector,  49  Fed.  571,  deporting 
Chinese  laborer  to  Canada  who  left  here  temporarily  after  twenty-two 
years'  residence;  In  re  Li  Foon,  80  Fed.  882,  infant  child  of  resident 
Chinese  merchant  must  have  certificate;  Yee  Yee  Chung  v.  United  States, 
'95  Fed.  432,  confirming  order  for  deportation  to  China  of  Chinaman 
from  coming  via  Mexico. 

Distinguished  in  United  States  v.  Gue  Lim,  176  U.  S.  468,  44  L.  Ed. 
548,  20  Sup.  Ct.  419,  holding  wife  and  minor  children  of  Chinese  mer- 
chant domiciled  in  United  States  may  enter  under  act  of  1884  without 
certificate. 

Under  Chinese  Exclusion  Acts  of  1882,  1884,  certificate  Is  prerequisite 
to  right  to  land. 

Approved  in  Li  Sing  v.  United  States,  180  U.  S.  489,  45  L.  Ed.  636, 
21  Sup.  Ct.  450,  holding  admission  of  Chinese  by  customs  officer  on 
Chinese  consular  certificate  not  final  to  preclude  commissioner's  exam- 
ination of  question;  Ex  parte  Chin  Him,  227  Fed.  134,  alien,  unlaw- 
fully in  country,  cannot  procure  discharge  on  habeas  corpus  because 
original  order  of  his  arrest  was  unauthorized;  Wong  Keow  v.  United 
States,  215  Fed.  97,  131  C.  C.  A.  403,  denying  motion,  in  deportation 
proceeding,  to  bring  up  certificate  of  evidence  authenticated  by  judge, 
where  there  is  no  showing  that  it  will  afford  stronger  "basAs  for  attacking 
order  of  deportation  than  is  contained  in  commissioner's  certificate; 
United  States  v.  Williams,  200  Fed.  540,  118  C.  C.  A.  632,  affirming 
deportation  order  of  Secretary  of  Commerce  and  Labor  containing  find- 
ing that  relator,  admitting  he  had  committed  bigamy  prior  to  entry, 
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was  member  of  excluded  classes;  United  States  v.  Tack  Lee,  120  Fed. 
992,  holding  Chinese  laborer  departing  without  permission  of  customs 
officer,  from  undesignated  place,  and  returning  through  undesignated 
place,  liable  to  deportation  regardless  of  certificate;  Mar  Bing  Guey 
v.  United  States,  97  Fed.  580,  holding  under  23  Stat.  116,  117,  requiring 
Chinese,  not  laborers,  to  procure  certificate,  Chinese  received  without 
such,  subject  to  deportation;  United  States  v.  Quong  Chee,  11  Ariz.  24, 
89  Pac.  528,  Chinaman  who  was  resident  merchant  in  United  States 
prior  to  congressional  legislation  relative  to  exclusion  of  Chinese  labor- 
ers, and  who  has  merchant's  certificate  providing  for  re-entry  after 
absence,  cannot  be  held  to  be  unlawfully  in  United  States  because  he 
has  become  restaurant-keeper  and  has  no  laborer's  certificate;  United 
States  v.  Gin  Hing,  8  Ariz.  419,  421,  76  Pac.  640,  641,  under  act  provid- 
ing that  Chinese  person's  certificate  shall  be  sole  evidence  to  establish 
right  of  entry,  Chinese  person  whose  certificate  states  he  is  salesman 
cannot  prove  by  evidence  aliunde  that  he  is  in  fact  merchant  and  hence 
member  of  class  allowed  to  enter;  United  States  v.  Chong  Sam,  47  Fed. 
883,  deporting  to  Canada  Chinaman  with  Canadian  domicile;  In  re  Li 
Ling,  86  Fed.  898,  899,  upholding  act  of  1892  requiring  affirmative  evi- 
dence of  right  to  remain ;  United  States  v.  Chu  Chee,  93  Fed.  803,  804, 
35  C.  C.  A.  613,  certificate  of  United  States  consul  not  indorsed  on  that 
of  Chinese  government  is  invalid;  United  States  v.  Pin  Kwan,  94  Fed. 
826,  Chinese  merchant  cannot  be  deported  after  seventeen  months'  resi- 
dence because  of  imperfect  certificate;  Lau  Ow  Bew,  Petitioner,  141 
U.  S.  586,  588,  35  L.  Ed.  869,  870,  12  Sup.  Ct.  44,  15,  requiring  Circuit 
Court  of  Appeals  to  certify  question  of  right  of  merchant  with  domi- 
cile here  to  return;  In  re  Tom  Yum,  64  Fed.  487,  question  of  citizenship 
may  be  determined  by  courts  on  habeas  corpus. 

Distinguished  in  Lau  Ow  Bew  v.  United  States,  144  U.  S.  63,  36  L.  Ed. 
346,  12  Sup.  Ct.  522  (reversing  47  Fed.  644,  645,  1  C.  C.  A.  1),  and 
47  Fed.  581,  as  to  merchants  with  commercial  domicile  temporarily 
absent;  United  States  v.  Chin  Quong  Look,  52  Fed.  204,  as  to  Chinese 
merchant  with  commercial  domicile ;  United  States  v.  Gue  Lim,  83  Fed. 
139,  140,  wife  of  Chinaman,  with  domicile  here,  is  not  within  act;  Ekin 
v.  United  States,  142  U.  S.  660,  35  L.  Ed.  1149,  12  Sup.  Ct.  338,  immi- 
gration inspector's  decision,  under,  act  of  1891,  is  final. 

140  U.  S.  428-435,  35  L.  Ed.  470,  11  Sop.  Ot.  731,  BIGGINS  V.  KEUFFEL. 

Copyright  extends  only  to  product  of  mental  labor;  hence  not  to  mere 
labels. 

Approved  in  Stecher  Lithographic  Co.  v.  Dunston  Lithograph  Co., 
233  Fed.  603,  that  chromos  possess  little  artistic  merit  and  were  in- 
tended for  advertising  articles  of  commerce  does  not  prevent  proprietor 
from  obtaining  copyright ;  Courier  Lith.  Co.  v.  Donaldson  Lith.  Co.,  104 
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Fed.  995,  44  C.  C.  A-  296,  holding  lithograph  prints  used  solely  for 
advertising  not  within  protection  of  copyright  laws;  J.  L.  Mott  Iron 
Works  v.  Clow,  82  Fed.  318,  321,  27  C.  C.  A.  250,  copyright  does  not 
extend  to  price  catalogues. 

Distinguished  in  Louis  De  Jonge  &  Co.  v.  Breuker  &  Kessler  Co.,  182 
Fed.  152,  reproduction  of  painting  in  water  colors,  having  artistic  merit, 
for  use  of  covers  of  boxes  in  holiday  season,  was  not  label,  and  was 
subject  of  copyright,  or  patentable  as  design,  at  election  of -owner,  but 
notice  of  copyright  was  insufficient  compliance  with  law. 

Strict  compliance  with  statute  is  prerequisite  to  right  to  infringement 
suit  or  injunction. 

Approved  in  Louis  De  Jonge  &  Co.  v.  Breuker  &  Kessler  Co.,  191 
Fed.  36,  111  C.  C.  A.  567,  single  notice  on  sheet  containing  dozen  copies 
of  copyrighted  painting  is  not  such  compliance  with  statute  as  will 
sustain  suit  for  infringement;  Record  &  Guide  Co.  v.  Bromley,  175  Fed. 
160,  holding  copyright  notice  in  two  lines  with  heavy  black  line  sepa- 
rating date  from  other  part  of  notice  void  for  want  of  date;  Freeman 
v.  The  Trade  Register,  173  Fed.  421,  fact  that  January  number  of 
1  'Pacific  Fisherman' '  containing  review  of  fishing  industry  for  preced- 
ing year  bore  on  cover  words,  "Pacific  Fisherman  Annual,"  did  not 
make  such  words  title  within  meaning  of  copyright  law,  and  deposit  of 
title  cut  from  inner  page  was  compliance  with  law;  Edward  Thompson 
Co.  v.  American  Law  Book  Co.,  119  Fed.  220,  holding  in  action  under 
Rev.  Stats.,  §  4964,  for  infringement  of  copyright,  plaintiff  must  allege 
record  of  title  though  delivery  for  record  prima  facie  evidence  thereof; 
Mifflin  v.  Dutton,  107  Fed.  710,  holding  insertion  of  name  "Ticknor  & 
Fields"  in  magazine  numbers  did  not  satisfy  copyright  statutes *al though 
they  be  agents  for  Mrs.  Stowe,  the  authoress;  Werckmeister  v.  Pierce 
etc.  Mfg.  Co.,  63  Fed.  455,  arguendo. 

Effect  of  omitting  notice  of  copyright  from  licensed  publication. 
Note,  66  L.  R.  A.  448. 

Description  of  process  in  public  lecture  by  inventor  as  anticipation. 
Note,  20  £.  R.  C.  605. 

140  TJ.  S.  436-445,  35  L.  Ed.  458,  11  Sup.  Ct.  859,  GLEESON  V.  VIRGINIA 

ETC.  S.  R.  CO. 

Landslide,  resulting  from  no  unusual  rain,  is  not  "act  of  God." 
Approved  in  United  States  v.  New  York  etc.  Ry.  Co.,  216  Fed.  705, 
casualty,  as  used  in  Hours  of  Service  Act,  included  sudden  illness  of 
train-dispatcher,  requiring  railroad  to  work  copy  operator  as  dispatcher 
for  longer  period  than  nine  hours  in  twenty-four  hour  period;  United 
States  v.  Kansas  City  Southern  Ry.  Co.,  189  Fed.  476,  act  of  God  within 
act  of  1907  exempting  railway  from  penalty  for  permitting  employees 


140  U.  S.  436-445       NOTES  ON  U.  S.  REPORTS.  712 

to  work  overtime  is  something  which  occurs  exclusively  by  violence  of 
nature,  and  implies  exclusion  of  human  agencies;  American  L.  Co.  v. 
Hoffman,  105  Va.  350,  54  S.  E.  27,  denying  person  constructing  gate 
and  fence  across  stream  liable  for  damage  caused  by  overflow  due  to 
breaking  of  reservoir  or  unprecedented  downpour;  Sanders  v.  Coleman, 
97  Va.  694,  34  S.  E.  622,  holding  nonperformance  of  marriage  contract 
excused  by  defendant's  nonculpable  contraction,  of  urinary  disease  re- 
quiring abstinence  from  marital  relations;  Grover  v.  Zook,  44  Wash. 
496,  120  Am.  St  Rep.  1012,  12  Ann,  Gas.  192,  7LR.A.  (N.  8.)  582, 
87  Pac.  640,  man  was  not  liable  for  breach  of  promise  to  marry  woman 
suffering  with  pulmonary  tuberculosis,  although  he  knew  she  had  disease 
at  time  of  engagement ;  Southwestern  etc.  Tel.  Co.  v.  Robinson,  50  Fed. 
813,  16  L.  R.  A.  547,  1  C.  C.  A.  684,  telephone  company  is  liable  for 
electrical  injury  during  storm  by  wire  suspended  too  low;  Clyde  S.  S. 
Co.  v.  Burrows,  36  Fla.  132,  18  South  350,  carrier  is  insurer  except  as 
to  acts  of  God. 

Liability  of  carrier  for  injury  to  passenger  caused  by  train  being 
struck  by  object  falling  from  bank  on  side  of  track.  Note,  Ann. 
Oaa.  19120,  440. 

Derailment  of  train  or  car  as  evidence  of  negligence  on  part  of 
carrier  of  passengers.    Note,  12  Ann.  Oaa.  1045. 

Liability  of  carrier  for  injuries  to  passengers  caused  by  train  run- 
ning into  landslide.    Note,  17  Ann.  Oaa.  884. 

Railroad  most  employ  utmost  care  to  guard  against  landslides. 
Approved  in  Great  Falls  etc.  R.  Co.  v.  Hill,  34  App.  D.  C.  316,  car- 
rier of  passengers  is  required  to  provide  appliances,  ways  and  means 
adapted  to  safe  transportation  of  all  passengers ;  Hecht  v.  Boston  Wharf 
Co.,  220  Mass.  406,  L.  R.  A.  1915D,  725,  107  N.  E.  993,  in  action  for 
damages  to  wool  injured  by  negligence,  evidence  of  practice  of  wool 
warehousemen  as  to  elevation  at  which  it  was  thought  safe  to  store 
wool  to  escape  action  of  extraordinary  high  tides  was  admissible  as 
bearing  on  main  issue;  Illinois  Central  R.  R.  Co.  v.  Kuhn,  107  Tenn. 
Ill,  112,  113,  128,  64  S.  W.  203,  207,  holding  showing  of  broken  rail 
and  derailment  of  train  establishes  prima  facie  case  requiring  defend- 
ant  to  show  due  care;  Farrington  v.  Rutland  R.  R.  Co.,  72  Vt.  26,  47 
Atl.  172,  holding  question  whether  railroad  sued  for  burning  plaintiff's 
buildings  used  reasonable  precautions  against  such  injury  for  jury; 
Fisher  v.  Chesapeake  etc.  Ry.  Co.,  104  Va.  640,  2  L  R.  A.  (N.  S.)  954, 
52  S.  E.  375,  directing  judgment  to  be  entered  against  railroad  for  death 
of  engineer  by  falling  rocks  from  adjoining  cliffs;  Mitchell  v.  Marker, 
62  Fed.  142,  25  L.  R.  A.  36,  10  C.  C.  A.  306,  carrier  by  elevator  must 
exercise  care  equal  to  railroad's. 
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Curler's  negligence  la  prima,  fade  shown  by  fact  of  injury  to  passenger. 
Approved  in  Sweeney  v.  Erving,  228  U.  S.  240,  Ann.  Cas.  1914D,  905, 
57  L.  Ed.  819,  33  Sup;  Ct.  416,  doctrine  of  res  ipsa  loquitur  does  not 
have  effect,  when  applied,  of  shifting  burden  of  proof,  so  as  to  make  it 
necessary  for  defendant  to  overcome  presumption  of  negligence  by  pre- 
ponderance of  evidence  that  there  was  no  negligence  on  his  part; 
Chicago  ete.  Ry.  Co.  v.  Eddy,  228  Fed.  645,  in  action  for  death  of  person 
struck  by  train  at  railroad  station,  admission  in  answer  that  he  was 
struck  by  defendant's  train,  and  stipulation  that  he  was  passenger,  made 
prima  facie  case  for  plaintiff;  Wiley  v.  Grand  Trunk  Ry.  Co.,  227  Fed. 
129,  in  action  for  personal  injuries  to  passenger,  where  defendant  rail- 
way failed  to  offer  evidence  showing  freedom  from  negligence,  verdict 
is  conclusive  on  question  of  defendant's  negligence,  since  accident  is 
prima  facie  evidence  of  negligence  by  carrier ;  Kansas  City  Southern  Ry . 
Co.  v.  Clinton,  224  Fed.  898,  140  C.  C.  A.  340,  where  passenger  on  train 
is  injured  by  unusual  occurrence,  presumption  of  negligence  on  part  of 
farrier  arises,  and  burden  of  proof  shifts  to  carrier  to  show  that  it  was 
not  negligent;  Lee  Line  Steamers  v.  Robinson,  218  Fed.  563,  L.  R.  A. 
19160,  358,  134  C.  C.  A.  287,  evidence  that  passenger  on  steamboat  was 
stabbed  by  employee;  at  place  where  he  had  been  called  in  performance 
of  duty,  was  sufficient  to  raise  presumption  of  negligence  and  place  bur- 
den on  carrier  to  prove  that  employee  acted  in  self-defense;  Midland 
•Valley  R.  Co.  v.  Conner,  217  Fed.  958,  133  C.  C.  A.  628,  in  action  for 
death  of  passenger,  where  plaintiff  pleaded  specific  acts  of  negligence  of 
carrier,  but  no  allegation  of  general  negligence,  instruction  submitting 
doctrine  of  res  ipsa  loquitur  and  charging  that  burden  of  proof  was 
shifted  to  carrier,  was  error;  Patterson  v.'  Jacksonville  Traction  Co., 
213  Fed.  291, 130  C.  C.  A.  13,  applying  rule  of  res  ipsa  loquitur  in  action 
by  passenger  for  injuries  received  in  collision  between  street-cars; 
Murphy  v.  Milford  etc.  Ry.  Co.,  210  Fed.  138,  126  C.  C.  A.  649,  apply- 
ing rule  of  res  ipsa  loquitur  in  action  by  passenger  for  personal  injuries 
against  street  railway;  Kirkendall  v.  Union  Pac.  R.  Co.,  200  Fed.  207, 
118  C.  C.  A.  383,  in  action  for  injuries  to  passenger  for  hire  by  car  in 
which  he  was  riding  being  run  into  by  engine  approaching  from  rear, 
proof  of  accident  was  sufficient  to  establish  prima  facie  case  of  negli- 
gence on  part  of  carrier ;  Irvine  v.  Delaware,  L.  &  W.  R.  Co.,  184  Fed. 
670,  672, 106  C.  C.  A.  600,  in  action  for  injuries  to  passenger  attempting 
to  board  train,  where  sole  issue  was  whether  train  jerked  or  moved 
suddenly,  court  properly  refused  to  charge  that  fact  of  injury  to  pas- 
senger was  prima  facie  evidence  of  defendant's  negligence;  Midland 
Valley  R.  Co.  v.  Fulgham,  181  Fed.  94,  104  C.  C.  A.  151,  doctrine  of  res 
ipsa  loquitur  is  inapplicable  to  action  by  employee  against  employer  for 
injury  by  negligence  or  wrongful  act ;  Patton  v.  Illinois  Cent.  R.  Co.,  179 
Fed.  534,  in  action  for  injuries  to  brakeman  by  breaking  of  ladder 
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rang  on  side  of  freight-car,  burden  is  on  plaintiff  to  prove  actionable 
negligence,  and  is  not  shifted  to  defendant  under  doctrine  of  res  ipsa 
loquitur  by  plaintiff's  proof  of  accident;  Missouri,  K.  &  T.  Ry.  Co.  v. 
Foreman,  174  Fed.  381,  98  C.  C.  A.  281,  in  absence  of  evidence  to  show 
what  caused  engine  to  move  resulting  in  death  of  freight  conductor, 
and  that  movement  of  engine  was  due  to  negligence  of  defendant,  latter 
could  not  be  held  liable ;  Cincinnati  Traction  Co.  v.  Leach,  169  Fed.  551, 
95  C.  C.  A.  47,  in  action  by  passenger  against  street  railroad  to  recover 
for  personal  injury,  where  plaintiff  shows  he  was  injured  while  passen- 
ger, burden  shifts  to  defendant  to  show  that  it  was  not  guilty  of  negli- 
gence; Missouri  Pac.  Ry.  Co.  v.  Larussi,  161  Fed.  71,  88  C.  C.  A.  230, 
in  action  for  wrongful  death  under  Kansas  Employers'  Liability  Act, 
where  employee  was  killed  in  collision  between  trains,  fact  of  collision 
is  prima  facie  evidence  of  company's  negligence,  and  casts  upon  it 
burden  of  proof;  Hopper  v.  Denver  etc.  R.  Co.,  155  Fed.  278,  84  C.  C.  A 
21,  in  action  for  death  of  passenger  by  alleged  negligence  of  carrier's 
servants,  evidence  that  plaintiff  was  passenger,  and  death  resulted  from 
accident,  was  sufficient  to  establish  prima  facie  case  of  carrier's  negli- 
gence ;  Southern  Pac.  Co.  v.  Cavin,  144  Fed.  351,  75  C.  C.  A.  350,  burden 
upon  carrier  to  prove  injury  to  passenger  unavoidable  and  to  show  entire 
duty  performed;  Cavin  v.  Southern  Pac.  Co.,  136  Fed.  593,  69  C.  C.  A. 
366,  disapproving,  in  action  by' railway  mail  clerk,  instructions  requir- 
ing of  railway  company  such  care  only  as  a. prudent  man  would  exer- 
cise ;-Whitten  v.  Nevada  Power  etc.  Co.,  132  Fed.  786,  in  complaint  for 
negligence,  general  averment  of  defendant's  duty  to  do  certain  things 
alleged  omitted,  insufficient  unless  facts  stated,  from  which  law  pre- 
sumes duty;  Whitney  v.  New  York  etc.  R.  R.  Co.,  102  Fed. '852,  50 
L.  R.  A.  615,  43  C.  C.  A.  19,  holding  carrier's  negligence  prima  facie 
shown  by  passenger's  injury  through  derailment  of  car;  Wood  v.  Phila- 
delphia etc.  R.  Co.,  1  Boyce  (Del..),  346,  76  Atl.  616,  legal  inference 
from  collision  of  train  with  locomotive  standing  on  track,  killing  railwav 
postal  clerk,  is  that  accident  occurred  from  its  negligence,  requiring  it 
to  show  contrary;  Great  Falls  etc.  R.  Co.  v.  Hill,  34  App.  D.  C.  317,  in 
action  against  railway  by  passenger  injured  in  alighting  from  car,  in- 
struction that  plaintiff  made  out  prima  facie  case  by  showing  injury 
and  thereby  shifted  burden  to  show  injury  was  not  caused  by  defend- 
ant's negligence,  if  erroneous,  was  not  prejudicial  to  defendant;  Sulli- 
van v.  Capital  Traction  Co.,  34  App.  D.  C.  370,  where  passenger,  who 
is  cripple,  is  injured  while  standing  on  platform  to  smoke  by  lurch  of 
car  rounding  curve,  instruction  that  no  presumption  of  negligence  arises 
from  happening  of  accident  is  not  error;  Kehan  v.  Washington  R.  &  E. 
Co.,  28  App.  D.  C.  112,  in  action  for  personal  injuries  against  street 
railway,  where  passenger  shows  accident  causing  injury,  burden  is  cast 
on  defendant  to  explain  cause  of  accident  and  to  show  plaintiff  was 
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negligent;  Washington  etc.  Ry.  Co.  v.  Chapman,  26  App.  D.  C.  481, 
in  action  for  personal  injuries  to  passenger  on  railway  car,  proof  of 
accident  causing  injury  casts  burden  of  proof  on  defendant  to  ex- 
plain cause  of  accident  and  to  show  defendant  was  not  negligent; 
City  &  Suburban  Ry.  Co.  v.  Svedborg,  20  App.  D.  C.  550,  happening 
of  accident  to  passenger  while  getting  off  street-car  casts  burden 
on  company,  in  action  for  injuries,  to  explain  circumstances  of  acci- 
dent; Huggard  v.  Glucose  Sugar  Refining  Co.,  132  Iowa,  737,  109 
N.  W.  480,  in  personal  injury  action  by  servant  evidence  is  sufficient, 
under  or  aside  from  res  ipsa  loquitur,  to  take  to  jury  plaintiff's  conten- 
tion that  injury  came  from  iron  pipe  accidently  dislodged  from  refuse 
on  upper  floor  and  falling  through  opening,  rather  than  from  unseen  as-  - 
sailant ;  Whittlesey  v.  Burlington  etc.  Ry.  Co.,  121  Iowa,  602,  90  N.  W. 
518,  rule  casting  burden  of  proof  upon  carrier  is  one  of  evidence; 
O'Keefe  v.  Kansas  City  Western  Ry.  Co.,  93  Kan.  264,  144  Pac.  215, 
where  there  was  no  evidence  of  accident  to  car  or  track,  proof  of  plain- 
tiff's injury  was  not  sufficient  to  cast  burden  of  proof  on  defendant  to  ' 
show  that  company  or  employees  were  not  negligent;  Potter  v. 
Rorabaugh-Wiley  Dry  Goods  Co.,  83  Kan.  714,  32  L.  R.  A.  (N.  S.)  45, 
112  Pac.  614,  where  awning  falls  and  injures  plaintiff  passing  along 
street,  burden  is  cast  upon  defendant  owning  building  to  prove  that 
reasonable  care  had  been  employed  in  construction  and  maintenance  of 
awning;  St.  Louis  etc.  R.  R.  Co.  v.  Burrows,  62  Kan.  96,  61  Pac.  441, 
holding  showing  of  injury  from  sudden  stopping  of  train  when  plaintiff 
rose  to  spit  in  stove,  prima  facie  establishes  negligence;  Carney  v 
Boston  Elevated  Ry.,  212  Mass.  180,  Ann.  Cas.  19130,  302,  42  L.  R.  A. 
(N.  S.)  90,  98  N.  E.  605,  doctrine  of  res  ipsa  loquitur  does  not  apply 
in  action  by  passenger  on  open  surface  car  for  injury  to  eye  caused  by 
spark  from  elevated  train  passing  overhead,  where  danger  could  not 
be  foreseen  or  guarded  against ;  Carroll  v.  Boston  Elevated  Ry.  Co.,  200 
Mass.  535,  86  N.  E.  797,  in  action  for  injuries  to  passenger  by  derail- 
ment of  car,  where  carrier  gave  evidence  from  which  jury  could  find  it 
had  used  due  care  in  construction  and  maintenance  of  railroad,  burden 
of  proof  was  not  shifted,  but  remained  on  plaintiff  to  establish  carrier's 
negligence;  Metropolitan  St.  Ry.  Co.  v.  Warren,  74  Kan.  246,  86  Pac. 
132,  when  proof  of  accident  to  passenger  is  made,  prima  facie  case  of 
negligence  on  part  of  carrier  is  presented,  and  carrier  is  called  upon 
to  explain,  but  explanation  may  be  made  from  passenger's  own  evidence ; 
Waller  v.  Ross,  100  Minn.  8,  117  Am.  St.  Rep.  661,  10  Ann.  Gas.  715, 
12  L.  R.  A.  (N.  S.)  721,  110  N.  W.  252,  applying  doctrine  of  res  ipsa 
loquitur  in  action  for  damages  for  personal  injury  to  traveler  on  high- 
way resulting  from  fall  of  awning  on  building ;  Brown  v.  Louisiana  etc. 
R.  Co.,  256  Mo.  536,  165  S.  W.  1062,  evidence  tending  to  show  that  de- 
railment of  train,  injuring  passenger,  was  caused  by  breaking  of  steel 
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rail  makes  prima  facie  case,  requiring  court  to  submit  issue  of  negli- 
gence to  jury;  Rice  v.  Chicago  etc.  Ry.  Co.,  153  Mo.  App.  49,  51,  131 
S.  W.  378,  in  action  for  injuries  to  passenger  in  consequence  of  train 
colliding  with  tree  on  track,  burden  is  on  carrier  to  prove  freedom  from 
negligence ;  Barnes  v.  Southern  Ry.  Co.,  168  N.  C.  669,  84  S.  E.  1031,  in 
passenger's  action  for  injuries,  evidence  that  injury  was  received  while 
riding  in  caboose  of  freight  train  from  sudden  movement  of  train  au- 
thorized submitting  to  jury  question  of  defendant's  negligence;  Goss 
v.  Northern  Pac.  Ry.  Co.,  48  Or.  442,  87  Pac.  150,  affirming  direct  verdict 
in  action  for  injuries  to  passenger  caused  by  sudden  closing  of  door  on  his 
hand,  where  presumption  of  negligence  arising  from  accident  was  over- 
come by  showing  car  door  was  in  good  repair,  and  train  was  not  running 
at  dangerous  rate  of  speed ;  Parker  v.  Boston  etc.  R.  R.,  84  Vt.  337,  340, 
79  Atl.  868,  869,  2  N.  C.  C.  A.  351,  proof  of  derailment  of  train  and  re- 
sulting injury  to  passenger  is  prima  facie  proof  of  actionable  negligence 
of  carrier;  Washington- Virginia  Ry.  Co.  v.  Bonknight,  113  Va.  701, 
Ann.  Cas.  1913E,  546,  75  S.  E.  1034,  in  action  against  carrier  for  per- 
sonal injuries  received  by  derailment  of  car  in  which  plaintiff  was  rid- 
ing, plaintiff  makes  prima  facie  case  by  proving  happening  of  accident 
and  his  injury,  thereby  casting  upon  defendant  burden  of  rebuttal ;  Nor- 
folk etc.  Ry.  Co.  v.  Rhodes,  109  Va.  178,  63  S.  E.  446,  in  action  for  per- 
sonal injuries  to  passenger  from  falWue  to  rocking  or  lurching  of  train, 
evidence  was  insufficient  to  show  negligence  of  defendant;  Firebaugh  v. 
Seattle  Elec.  Co.,  40  Wash.  662,  2  L.  R.  A.  (N.  S.)  836,  82  Pac.  997, 
carrier  presumptively  guilty  of  negligence  where  passenger  injured  by 
blowing  out  of  car-controller;  Acme  Cement  Plaster  Co.  v.  Westman,  20 
Wyo.  156,  122  Pac.  92, 1  N.  C.  C.  A.  412,  where  there  was  evidence  that 
fall  of  post  supporting  coal-bin  was  due  to  independent  contractor,  in- 
struction, in  action  for  personal  injuries  by  employee  against  employer, 
that  fall  created  presumption  of  negligence  of  employer  was  error ;  New 
York  etc.  R.  R.  Co.  v.  Blumenthal,  160  111.  48,  49,  43  N.  E.  811,  and 
Fleming  v.  Pittsburgh  etc.  Ry.  Co.,  158  Pa.  St.  137,  38  Am.  St.  Rep.  837, 
22  L.  R.  A.  852,  27  Atl.  859,  both  following  rule ;  The  William  Branf oot, 
48  Fed.  916,  accident  to  stevedore  by  falling  stanchion  throws  onus  on 
ship;  Sprague  v.  Southern  Ry.  Co.,  92  Fed.  62,  34  C.  C.  A.  207,  passen- 
ger need  exercise  only  reasonable  care  under  given  circumstances. 
Distinguished  in  Patton  v.  Texas  &  P.  R.  R.  Co.,  179  U.  S.  663,  45 
L.  Ed.  364,  21  Sup.  Ct.  277,  holding  no  presumption  of  carrier's  negligence 
arises  from  injury  to  servant,  and  where  engineer  cleans  engine  without 
waiting  for  inspection  he  cannot  recover ;  Cincinnati  etc.  R.  Co.  v.  South 
Fork  Coal  Co.,  139  Fed.  533,  534,  1L.R.A.  (N.  S.)  533,  71  C.  C.  A. 
316,  question  whether  injurious  accident  raises  presumption  of  negli- 
gence depends  upon  nature  of  accident  surrounding  circumstances  and 
relation  of  parties;  Bryce  v.  Southern  R.  Co.,  122  Fed.  713,  holding 
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allegation  of  injury  from  derailment  of  train  raises  no  presumption  of 
negligence  against  engineer  and  conductor,  to  defeat  railroad's  removal ; 
St.  Louis  etc.  Ry.  Co.  v.  Parks,  97  Tex.  135,  76  S.  W.  742,  charge  that 
passenger's  injury  prima  facie  evidence  of  negligence,  which  carrier 
must  rebut  by  proof  of  due  care,  improper;  Allen  v.  Northern  Pac.  R. 
Co.,  35  Wash.  229,  66  L.  R.  A.  804,  77  Pac.  205,  denying  fact,  passenger 
injured  by  carrier's  equipment,  necessarily  prima  facie  evidence  of  car- 
rier's negligence;  Cleveland  etc.  Ry.  Co.  v.  Berry,  152  Ind.  619,  53  N.  E. 
419,  where  plaintiff,  not  passenger,  injured  by  iron  pin  thrown  from 
train. 

Presumption  of  negligence  from  the  happening  of  in  accident  caus- 
ing personal  injuries.    Note,  113  Am.  St.  Rep.  990,  1021. 

Presumption  of  negligence  from  injury  to  passenger.    Note,  18 
L.  R.  A.  (N.  S.)  609. 

Burden  of  proving  negligence.    Note,  18  E.  R.  0.  714. 

Railroad  postal  clerk  does  not  accept  defects  in  road  construction  as 
risk  of  employment. 

Approved  in  Missouri  etc.  Ry.  Co.  v.  United  States,  231  U.  S.  119,  58 
L.  Ed.  147,  34  Sup.  Ct.  26,  employee  waiting  for  tram  to  move  and  liable 
to  be  called  is  on  duty  under  Hours  of  Service  Act ;  Yarrington  v.  Dela- 
ware etc.  Co.,  143  Fed.  567,  holding  railway  mail  clerk  a  passenger  and 
entitled  to  all  immunities  growing  out  thereof;  Perry  v.  Philadelphia 
etc.  R.  Co.,  1  Boyce  (Del.),  407,  77  Atl.  728,  express  messenger  on  duty 
in  car  provided  by  express  company  under  contract  between  it  and  rail- 
road is  not  passenger,  and  contract  of  assumption  of  risk  is  valid; 
Lindsey  v.  Pennsylvania  R.  R.  Co.,  26  App.  D.  C.  506,  3  L.  R.  A.  (N.  S.) 
218,  carrier  is  under  same  duty  to  postal  clerk  as  to  passengers,  and 
such  clerk  may  maintain  action  for  negligent  failure  to  beat  mail-car; 
Chesapeake  etc.  Ry.  Co.  v.  Patton,  23  App.  D.  C.  121,  railway  postal 
clerk  is  in  no  sense  employee  of  railroad  on  whose  train  he  travels  in 
performance  of  duties,  but  is  passenger  for  hire ;  Barker  v.  Chicago  etc. 
Ry.  Co.,  243  111.  490,  134  Am.  St.  Rep.  382,  26  L.  R.  A.  (N.  S.)  1058, 
90  N.  E.  1059,  holding  postal  clerk  on  railway  train  is  entitled  to  same 
measure  of  care  as  passengers  for  hire ;  Malott  v.  Central  Trust  Co.,  168 
Ind.  434,  11  Ann.  Gas.  879,  79  N.  E.  372,  postal  clerk  in  charge  of  mail 
on  train  is  passenger;  Piper  v.  Boston  etc.  R.  R.  Co.,  75  N.  H.  238,  72 
Atl.  1030,  employee  of  express  company  loading  and  unloading  express 
matter  into  and  from  cars  at  railroad  station  was  not  passenger,  and 
railroad  was  bound  to  exercise  only  ordinary  care  for  his  safety  while 
in  station ;  St.  Louis  etc.  R.  Co.  v.  Rushing,  31  Okl.  236,  120  Pac.  975, 
railroad  permitting  tracks  and  roadbed  to  become  defective,  causing 
injuries  resulting  in  death  of  servant,  is  liable  in  damages  to  legal  repre- 
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sentative ;  Illinois  Cent.  R.  Co.  v.  Porter,  117  Tenn.  19, 94  S.  W.  667,  rail- 
way postal  clerk  in  discharge  of  duties  on  train  is  passenger;  Voight 
v.  Baltimore  etc.  Ry.  Co.,  79  Fed.  563,  express  messenger  carried  by 
contract  is  passenger  for  hire;  Cleveland  etc.  Ry.  Co.  v.  Ketcham,  133 
Ind.  354,  86  Am.  St.  Rep.  557, 19  L.  R.  A.  342,  33  N.  E.  119,  postal  clerk, 
returning  home  on  photograph  commission,  is  passenger,  though  not  on 
duty. 

Distinguished  in  Baltimore  &  Ohio  etc.  Ry.  Co.  v.  Voight,  176  U.  S. 
518)  44  L.  Ed.  569,  20  Sup.  Ct.  392,  holding  express  messenger  not  pas- 
senger within  public  policy  rule,  and  precluded  by  contract  from  recover- 
ing for  injury. 

Passengers,  who  are,  and  when  they  become  such.    Note,  61  Am.  St. 
Rep.  99. 

Duty  and  liability  of  carrier  of  passengers  to  postal  clerk.    Note, 
6  Ann.  Gas.  864. 

Railroad's  liability  for  injuries  to  postal  clerks  on  trains.    Note, 
19  L.  R.  A.  339. 

Miscellaneous.  Cited  in  Guild  v.  Pringle,  145  Fed.  316,  76  C.  C.  A. 
192,  question  of  contributory  negligence  a  question  for  jury  unless  un- 
disputed fact  admits  of  no  other  inference  than  negligence. 

140  U.  8.  445-453,  35  L.  Ed.  493,  11  Sup.  Ct.  755,  LEWISBUBG  BANK  v. 


Application  for  rehearing  of  final  decree  at  next  term  is  too  late. 

Approved  in  In  re  Ives,  111  Fed.  497,  holding  bankruptcy  court  has 
no  power  to  vacate  judgment  where  application  not  made  in  term  when 
judgment  rendered ;  Slingluff  v.  Gainer,  49  W.  Va.  11,  37  S.  E.  773,  hold- 
ing petition  of  person  of  same  name  as  intended  defendant  filed  after 
final  decree  too  late. 

Distinguished  in  First  Nat.  Bank  v.  Woodrum,  86  Fed.  1005,  under 
local  practice  where  petition  was  filed  before  commencement  of  next 
term. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal 
Supreme  Court  for  review.    Note,  66  L.  R.  A.  849. 

Decree  finally  determining  controversy  is  not  less  appealable  because 
fund  retained  for  distribution. 

Approved  in  Halfpenny  v.  Miller,  232  Fed.  115,  denying  motion  to  dis- 
miss appeal  from  second  decree,  where  it  was  doubtful  whether  first 
decree,  determining  main  issue  was  final;  Hapgood  v.  Berry,  157  Fed. 
815,  85  C.  C.  A.  171,  in  action  to  recover  on  contract  for  services  in  sell- 
ing lands,  decree  confirming  sale  of  real  estate  as  reported  by  special 
master  was  final  decree  and  appealable;  Hutchins  v.  Nickerson,  212 
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Mass.  120,  98  N.  E.  793,  decree  dismissing  bill  as  to  certain  defendants 
is  final  and  appealable  as  to  them;  Sacramento  Valley  Irr.  Co.  v.  Lee, 
15  N.  M.  572,  573,  113  Pac.  835,  836,  decree  granting  injunction  and  ap- 
pointing receiver  for  insolvent  corporation  is  final  decree  under  organic 
act  relating  to  appeals  and  writs  of  error;  Hoffman  v.  Knox,  50  Fed. 
489, 1  C.  C.  A.  535,  Andrews  v.  National  Foundry  etc.  Works,  73  Fed. 
518, 19  C.  C.  A.  548,  decree  fixing  priority  of  claims  against  insolvent 
corporation  and  directing  sale  of  property;  Long  v.  Maxwell,  59  Fed. 
950,  8  C.  C.  A.  410,  decree  for  specific  performance  by  deed  to  be  ap- 
proved. 

Distinguished  in  Raymond  v.  Royal  Baking  Powder  Co.,  76  Fed.  466, 
22  C.  C.  A.  276,  infringement  decree,  granting  perpetual  injunction  and 
referring  cause  for  accounting;  Denison  etc.  Ry.  Co.  v.  Ranney- Alton 
Mercantile  Co.,  3  Ind.  Ter.  129,  S3  S.  W.  504,  in  action  to  enforce  lien 
for  supplies  furnished  construction  company  in  building  railroad,  first 
judgment,  in  so  far  as  it  affected  rights  of  railroad,  was  interlocutory, 
as  further  judgment  on  findings  of  appraisers  was  necessary. 

Equity  decree  in  execution  of  prior  decree  is  appealable  for  errors  after 
prior  decree. 

Distinguished  in  Long  v.  Maxwell,  59  Fed.  951,  8  C.  C.  A.  410,  under 
facts. 

140  U.  a  463-480,  35  L.  Ed.  581,  11  Sup.  Ot.  897,  IK  BE  BOSS. 

Constitutional  guaranty  of  jury  trial  does  not  extend  to  Consular 
Courts. 

Approved  in  Hawaii  v.  Mankichi,  190  U.  S.  220,  47  L.  Ed.  1024,  23 
Sup.  Ct.  792,  holding  30  Stats,  at  Large,  750,  accepting  cession  of 
Hawaii,  did  not  extend  constitutional  jury  system  to  island;  Downes  v. 
Bidwell,  182  TJ.  S.  269,  293,  46  L.  Ed.  109fl,  1101,  21  Sup.  Ct.  780,  789, 
upholding  Foraker  act  of  April  12,  1900,  imposing  duties  upon  imports 
from  Porto  Rico. 

Constitutional  guaranty  of  jury  trial  does  not  extend  to  American  vessel 
in  foreign  waters. 

Approved  in  United  States  v.  Ju  Toy,  198  U.  S.  263,  49  L.  Ed.  1044, 
25  Sup.  Ct.  644,  denying  habeas  corpus  to  person  of  Chinese  descent 
detained  for  deportation  by  steamship  company  after  admission  denied 
by  immigration  officers  and  citizenship  only  ground  stated  in  petition ; 
Dorr  v.  United  States,  195  U.  S.  144,  49  L.  Ed.  181,  24  Sup.  Ct.  808, 
denying  right  of  trial  by  jury  extended  without  legislation  to  Philippine 
Islands  before  incorporation  into  United  States  by  congressional  action. 

General  scope  of  constitutional  provision  guaranteeing  right  of  trial 
by  jury.    Note,  1  Ann.  Gas.  705. 
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Allen  enlisting  In  American  mercantile  marine  owes  temporary 
allegiance. 

Approved  in  The  Albergen,  223  Fed.  445,  Federal  District  Court  is 
without  jurisdiction  of  suit  against  Dutch  ship  to  recover  wages,  even 
though  seaman  is  American  citizen;  Rainey  v.  New  York  etc.  S.  S.  Co., 
216  Fed.  454,  L.  R.  A.  1916A,  1149,  132  C.  C.  A.  509,  American  citizen 
signing  shipping  articles  as  seaman  on  British  ship  becomes  British  sub- 
ject while  in  such  service,  and  rights  and  duties  are  governed  by  British, 
not  American  law;  The  Ester,  190  Fed.  219,  German  enrolled  as  sea- 
man on  Swedish  ship  became  citizen  of  Sweden  for  time  being,  for  pur- 
poses of  consideration  of  United  States  courts ;  The  European,  120  Fed. 
780,  57  C.  C.  A.  140,  holding  American  citizens  shipping  to  South  Africa 
with  horses,  receiving  transportation  back,  are  passengers  on  return  and 
may  recover  for  improper  food ;  The  Kestor,  110  Fed.  443,  444,  uphold- 
ing 30  Stat.  755,  prohibiting  prepayment  of  wages  of  seamen  applying 
to  payment  of  British  subjects  on  British  ships  in  American  waters; 
The  Marie,  49  Fed.  288,  and  The  Welhaven,  55  Fed.  81,  admiralty  juris- 
diction does  not  extend  to  bad  treatment  of  American  on  Norwegian 
vessel;  The  Belvidere,  90  Fed.  109,  alien  seamen  subject  themselves  to 
wage  libel  law  of  country  of  ship's  flag. 

.Distinguished  in  The  Epsom,  227  Fed.  161,  American  citizen  by  sign- 
ing shipping  articles  and  entering  on  duties  as  seaman  on  British  ship 
is  entitled  to  protection  of  British  laws,  but  does  not  forfeit  right  to  in- 
voke jurisdiction  of  admiralty  courts  of  United  States  to  determine  dis- 
pute under  shipping  articles. 

Treaty  most  be  construed  In  light  of  surrounding  circumstances  and  evi- 
dent object  given  effect. 

Approved  in  Rocca  v.  Thompson,  223  U.  S.  332,  56  L.  Ed.  458,  32  Sup. 
Ct.  207,  construing  provisions  of  treaty  of  1878  with  Italy  and  treaty 
of  1853  with  Argentine  Republic  and  holding  that  public  administrator 
in  California  is  entitled  to  administer  estate  of  Italian  citizen  dying  and 
leaving  estate  in  California  in  preference  to  consul-general  of  Italy; 
Ex  parte  Jong  Jim  Hong,  157  Fed.  451,  whether  Chinese  person,  claim- 
ing right  to  enter  United  States  on  ground  that  he  is  citizen  by  birth, 
has  such  right  is  question  of  fact  on  which  decision  of  immigration  offi- 
cer, affirmed  by  Secretary  of  Commerce  and  Labor,  if  fairly  made,  is 
conclusive,  and  can  only  be  reviewed  on  habeas  corpus  for  abuse  of  dis- 
cretion; United  States  v.  Ellis,  51  Fed.  810,  lager  beer  is  within  pro- 
hibition of  spirituous  liquor  in  Indian  country;  Opinion  of  the  Justices, 
66  N.  H.  660,  33  Atl.  1092,  construing  law  providing  for  taxing  of  rail- 
roads by  State. 

Acceptance  by  one  condemned  to  death  of  pardon  conditioned  on  lif • 
imprisonment  la  binding. 
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Approved  in  In  re  Sutton,  50  Mont.  94, 146  Pac.  8,  conditional  pardon 
of  attorney  convicted  of  forgery  did  not  nullify  disbarment ;  In  re  Con- 
ditional Discharge  of  Convicts,  73  Vt.  423,  51  Atl.  13,  holding  convict 
accepting  Governor's  conditional  discharge  subject  to  apprehension  on 
Governor's  warrant. 

Jurisdiction  and  powers  of  consuls.    Note,  45  L.  R.  A*  484,  485. 

Miscellaneous.  Cited  in  The  Eudora,  110  Fed.  432,  holding  30  Stat. 
763,  preventing  prepayment  of  seamen's  wages,  inapplicable  to  suit  by 
crew  against  British  vessel  to  recover  wages.  , 

140  U.  &  481-493,  85  L.  Ed.  521,  11  Sap.  Ct.  846,  CLABK  THREAD  CO.  V. 
WTLUMANTIO  LINEN  CO. 

Prior  patent  or  publication  to  be  defense  must  have  preceded  invention 
sued  on. 

Approved  in  Bettendorf  Patents  v.  J.  R.  Little  Metal  Wheel  Co.,  123 
Fed,  435,  59  C.  C.  A.  473,  holding  testimony  that  fire  occurred  twelve 
years  before  and  about  a  month  prior  he  made  invention,  insufficient  to 
show  anticipation  of  patent  asked  twenty-five  days  before  fire;  West- 
inghouse  Electric  etc.  Co.  v.  Catskill  Illuminating  etc.  Co.,  121  Fed. 
834,  58  C.  C.  A.  167,  holding  void  for  anticipation  Tesla  patents,  Nos. 
511,559,  511,560,  for  electrical  apparatus,  system  being  described  earlier 
in  Italian  journal;  Swain  v.  Holyoke  Mach.  Co.,  Ill  Fed.  409,  49 
C.  C.  A.  419,  holding  insufficient  to  establish  that  use  of  patent  article 
two  years  before  application  for  patent  was  for  experiment  patentee's 
sole  testimony  twenty  years  thereafter;  Von  Schmidt  v.  Bowers,  80  Fed. 
140,  25  C.  C.  A.  323,  reaffirming  rule;  Untermeyer  v.  Freund,  58  Fed. 
208,  7  C.  C.  A.  183,  disregarding  indefinite  and  conflicting  evidence; 
Electric  Ry.  Co.  v.  Jamaica  etc.  R.  Co.,  61  Fed.  672,  priority  of  conflict- 
ing claims  are  determined  by  dates  when  conceptions  were  adapted; 
Ecaubert  v.  Appleton,  67  Fed.  925,  15  C.  C.  A.  73,  arguendo. 

Loss  of  right  to  patent  by  public  use  of  invention  for  some  time 
before  application  for  patent.    Note,  20  E.  R.  C.  495. 

Mere  mental  conception  is  not  invention. 
Approved  in  Pittsburgh  Water  Heater  Co.  v.  Beler  Water  Heater  Co., 
228  Fed.  678,  Shook  patent  for  instantaneous  water-heater,  substituting 
single  gas  valve  for  two  valves  of  prior  art,  is  valid  against  claim  of 
prior  invention  by  another,  and  is  infringed  by  Ellis  patent;  Westing- 
house  Mach.  Co.  v.  General  Electric  Co.,  199  Fed.  916,  holding  defend- 
ant was  entitled  to  patent  as  first  to  conceive  invention,  and  construc- 
tively reduce  to  practice  by  filing  of  application  for  patent  in  United 
States,  although    prior  to  such    application  complainant  had  reduced 
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invention  to  actual  practice  in  foreign  country;  Corrington  v.  Westing- 
house  Air  Brake  Co.,  178  Fed.  715,  103  C.  C.  A.  479,  Corrington  patent 
for  fluid  pressure-brake  apparatus  capable  of  operation  as  engine-brake 
system  in  connection  with  automatic-brake  system  on  cars  is  void  for 
anticipation;  Automatic  Weighing  Mach.  Co.  v.  Pneumatic  Scale  Corp., 
166  Fed.  299,  303,  92  C.  C.  A.  206,  Thomas  patent  for  improvements  in 
automatic  weighing  machines  is  not  anticipated  by  invention  conceived 
but  not  reduced  to  practice  before  his  application  was  filed;  American 
Bell  Tel.  Co.  v.  National  Tel.  Mfg.  Co.,  109  Fed.  1035,  holding  fact  that 
apparatus  shown  by  experiments  to  be  adapted  for  speech  transmission 
insufficient  proof  that  patentee  had  put  to  such  use,  where  application 
disclaims  speech  transmission;  Lamson  v.  Martin,  159  Mass.  565,  35 
N.  E.  81,  reaffirming  rule;  Campbell  etc.  Mfg.  Co.  v.  Duplex  etc.  Press 
Co.,  86  Fed.  331,  laches  in  reducing  invention  to  practice  is  fatal  to 
equitable  aid. 

Where  defendant  shows  Us  patent  Is  prior  in  date  plaintiff  must  show 
prior  invention. 

Approved  in  Perlman  v.  Standard  Welding  Co.,  231  Fed.  458,  Perl- 
man  patent  for  demountable  rim  for  carrying  tire  of  automobile  wheels, 
readily  and  speedily  removed  and  replaced,  was  not  anticipated,  and 
discloses  invention;  Toch  v.  Zibell  Damp  Resisting  Paint  Co.,  231  Fed. 
715,  Toch  patent  for  method  of  treating  cement  and  cement  construction 
is  void  for  prior  public  use;  Pittsburgh  Water  Heater  Co.  v.  Beler 
Water  Heater  Co.,  222  Fed.  954,  Shook  patent  for  instantaneous  gas 
water-heater  is  void  on  ground  that  patentee  was  not  original  and  first 
inventor  of  new  feature,  which  is  disclosed  in  Walker  patents;  Chas. 
Hunnicutt  Co.  v.  A.  B.  Gaston  Co.,  218  Fed.  177,  134  C.  C.  A.  56,  Hun- 
nicutt  patent  for  seed-corn  grader  is  void  for  prior  use;  De  Laski  & 
Thropp  Circular  Woven  Tire  Co.  v.  Fisk  Rubber  Co.,  203  Fed.  993,  122 
C.  C.  A.  286,  Thropp  patent  for  apparatus  for  manufacturing  tires  for 
automobiles  is  void  for  anticipation  by  apparatus  in  use  in  Akron,  Ohio, 
prior  to  alleged  invention  by  patentee;  Torrey  v.  Hancock,  184  Fed.  67, 
107  C.  C.  A.  79,  Hardy  patent  for  rotary  disk  plow  is  void  for,  lack  of 
patentable  novelty  and  anticipation;  Hentschel  v.  Carthage  Sulphite 
Pulp  Co.,  169  Fed.  127,  Hentschel  patent  for  composition  for  digester 
linings  is  void  for  anticipation  and  because  of  prior  public  use  by  others; 
Corbett  Bros.  Co.  v.  Reinhardt-Meding  Co.,  166  Fed.  769,  Corbett  de- 
sign patent  for  ribbon  is  void  on  ground  that  patentee  was  not  original 
inventor;  Consolidated  Ry.  Electric  Lighting  etc.  Co.  v.  Adams  etc.  Co., 
161  Fed.  350,  88  C.  C.  A.  355,  holding  Kennedy  patent  for  mechanism 
for  driving  dynamos  on  railway  tracks  for  purpose  of  electric  lighting 
of  cars  is  void  on  evidence  showing  invention,  conceived  and  reduced  to 
practice  by  another  some  months  before  patentee's  application  was  filed; 
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Bryce  Bros.  Co.  v.  Seneca  Glass  Co.,  140  Fed.  173,  where  defendant 
asserting  prior  use  proves  it  beyond  reasonable  doubt,  patentee  most 
show  clearly  prior  use  for  purpose  of  experimentation;  Westinghouse 
Electric  &  Mfg.  Co.  v.  Stanley  Instrument  Co.,  133  Fed.  174,  68  C.  C.  A. 
523,  rule  requiring  proof  of  prior  publication  to  be  "full,  unequivocal 
and  convincing"  does  require  of  proof  " beyond  reasonable  doubt"; 
Eck  v.  Kutz,  132  Fed.  763,  holding  mere  say-so  of  inventor  and  son 
as  to  date  of  invention  without  corroborating  circumstances  insufficient 
proof  to  escape  anticipation;  Sacks  v.  Kupferle,  127  Fed.  570,  holding 
where  complainant  shown  not  to  be  original  inventor  fails  to  prove 
otherwise,  judgment  against  him  in  infringement  suit  against  dealer  bars 
suit  against  manufacturer;  Virtue  v.  Creamery'Pkg.  Mfg.  Co.,  123  Minn. 
34,  L.  R.  A.  1915B,  1179,  142  N.  W.  937,  applying  rule  in  action  for 
malicious  prosecution  of  patent  infringement  suits;  Brooks  v.  Sacks,  81 
Fed.  405,  26  C.  C.  A.  456,  reaffirming  rule;  United  States  etc.  Lighting 
Co.  v.  Edison  Lamp  Co.,  51  Fed.  28,  evidence  must  be  unequivocal  and 
convincing;  Rogers  v.  Fitch,  81  Fed.  962,  27  C.  C.  A.  23,  annulling  Ful- 
ton patent  for  spring  mattress. 

Patent  for  combination,  not  pioneer  invention,  lg  strictly  construed.    ' 
Approved  in  Drennen  v.  Heard,  211  Fed.  336,  128  C.  C.  A.  14,  con- 
struing testimony  of  plaintiff  as  witness  in  her  own  behalf  most  strongly 
against  her,  and  refusing  relief  in  equity  based  on  legatee's  forfeiture 
of  her  interest,  where  plaintiff  encouraged  such  legatee  to  contest  will. 
Power  of  equity,  upon  enjoining  unfair  competition  or  infringe- 
ment of  trademark,  etc.,  to  require  payment  of  damages  sustained 
by  complainant,  as  distinguished  from  profits   realized  by  de- 
fendant.   Note,  21  L.  R.  A.  (N.  8.)  526. 

140  U.  8.  493-515,  36  L.  Ed.  684,  11  Sup.  Ct.  916,  ALBRIGHT  v.  OYSTEB. 

Effect  as  res  judicata  of  judgment  or  decree  "without  prejudice." 
Note,  Ann.  Gas.  1914A,  1112. 

140  U.  8.  616-616,  36  L.  Ed.  643,  11  Sup.  Ct.  916,  OYSTER  v.  OYSTBB. 
Not  cited.  ' 

140 17.  a  516-528,  36  L.  Ed.  627,  11  Sup.  Ct.  834,  MABCHAND  v.  GRIFFON. 
Court  need  not  repeat  instructions  already  given. 
Approved  in  Mountain    Copper  Co.  v.  Van    Buren,  133  Fed.  7,  66 
C.  C.  A.  151,  court  not  required  to  give  instructions  in  language  of 
counsel. 

140  U.  8.  629-646,  35  L.  Ed.  560,  11  Sup.  Ct  886,  WILLIAMS  V.  HEARD. 

Supreme  Court  may  review  State  decision  against  bankruptcy  assignee's 
claim  under  Geneva  award. 
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Approved  in  Dushane  v.  Beall,  161  U.  S.  518,  40  L.  Ed.  793, 16  Sap. 
Ct.  639,  question  of  assignee's  bar  by  limitation  is  Federal;  Adams 
Express  Co.  v.  State,  161  Ind.  346,  67  N.  E.  1039,  sustaining  act  prohib- 
iting unjust  discrimination  by  an  express  company  against  any  other 
company  and  prescribing  penalty  therefor. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  E.  A.  §35. 

State  decisions  are  not  conclusive  of  questions  arising  under  Bank- 
ruptcy Act. 

Approved  in  Rector  v.  City  Deposit  Bank  Co.,  200  U.  S.  411,  50  I*  Ed. 
529,  26  Sup.  Ct.  289,  where  trustee  in  bankruptcy  seeks  to  recover  in 
State  court  what  is  asserted  to  be  asset  under  Bankruptcy  Act,  denial 
of  right  asserted  presents  Federal  question  reviewable  in  Supreme  Court 
by  writ  of  error;  Cramer  v.  Wilson,  195  U.  S.  416,  49  I*.  Ed.  259,  25 
Sup.  Ct.  94,  denying  Federal  question  presented,  where  State  court  de- 
cides bankrupt  had  no  title  at  time  of  bankruptcy. 

Proceeds  of  Geneva  award  were  not  subject  to  legal  or  equitable  claims 
or  liens. 

Approved  in  United  States  v.  Realty  Co.,  163  U.  S.  441,  41  L.  Ed. 
220,  16  Sup.  Ct.  1126,  upholding  Sugar  Bounty  Act  of  1895;  Powers  v. 
Manning,  154  Mass.  372,  13  L.  R.  A.  259,  28  N.  E.  291,  note  payable 
when  United  States  pays  judgments  under  Alabama  claims  is  due  when 
fund  is  substantially  exhausted. 

Judgment  of  court  of  Alabama  claims  is  conclustvo  of  merits  but  not 
adverse  claims. 

Approved  in  Butler  v.  Goreley,  146  U.  S.  309,  86  L.  Ed.  984,  13  Sup. 
Ct.  86,  following  rule. 

Section  5044  embraces  all  bankrupt's  property,  including  claim  and  part 
of  Geneva  award. 

Approved  in  Buchanan  v.  Patterson,  190  U.  S.  363,  47  L.  Ed.  1097, 
23  Sup.  Ct.  767,  holding  appropriation  of  act  of  March  3,  1899,  based 
on  report  of  Court  of  Claims  on  claims  to  administrators  representing 
firm  and  also  surviving  partner,  extended  to  all  parties  represented; 
In  re  Thomas,  199  Fed.  236,  acts  of  committee  appointed  by  creditors 
in  intermeddling  with  property  of  absconding  bankrupt  constituted 
wrong  to  his  property,  and  right  to  recover  passed  to  trustee  in  bank- 
ruptcy; In  re  Hogan,  194  Fed.  849,  114  C.  C.  A.  634,  where  life  insur- 
ance policy  of  his  mother  authorized  change  of  beneficiary,  bankrupt 
did  not  have  vested  interest  during  insured's  life  which  he  could  have 
transferred,  and  proceeds  paid  to  him  were  not  recoverable  by  trustee 
in  bankruptcy;    In  re  Ghasal,  169  Fed.  148,  award   by  Secretary  of 
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Treasury  for  information  as  to  smuggled  goods  is  property  of  claimant 
and  assignable,  and  passes  to  trustee  in  bankruptcy  under  act  of  1898; 
In  re  Ghazal,  163  Fed.  603,  in  involuntary  bankruptcy  proceeding,  court 
had  no  jurisdiction  to  except  Secretary  of  Treasury  from  restraining 
order  requiring  persons  to  turn  over  property  to  receiver,  and  to  direct 
him  to  pay  awards  for  information  concerning  smuggled  goods  to 
bankrupt;  In  re  Slingluff,  106  Fed.  156,  holding  endowment  insurance 
policy  on  bankrupt's  life  payable  to  him  on  surviving  term  passes  to 
assignee  for  creditor;  Gardner  v.  Clarke,  9  Mackey  (D.  C),  265,  where 
original  claimant  under  French  spoliation  awards  made  will  dividing 
estate  among  his  four  children,  and  one  died  leaving  no  descendants  and 
bequeathing  estate  to  two  brothers  to  exclusion  of  half-sister,  admin- 
istrator of  claimant  having  spoliation  money  for  distribution  should  pay 
over  one-third  to  each  son's  descendants  and  one-third  to  descendants 
of  half-sister;  United  States  v.  Carlisle,  5  App.  D.  C.  147,  provisions  of 
Revenue  Act  of  Congress  of  1890,  granting  bounty  to  sugar  producers, 
was  void;  Williams  v.  Finley,  99  Tex.  472,  90  S.  W.  1089,  where  vendor 
of  land  has,  in  good  faith,  made  valuable  improvements  for  which  he 
would  be  entitled  to  compensation  upon  assertion  of  paramount  title, 
failure  of  his  title  does  not  render  purchase-money  notes  wholly  with- 
out consideration,  although  title  is  in  State  and  right  to  compensation 
for  improvements  may  not  be  enforceable;  dissenting  opinion  in  Equi- 
table Life  Assur.  Soc.  v.  Perkins,  41  Ind.  App.  197,  80  N.  E.  686,  major- 
ity holding  that  legal  title  to  proceeds  of  life  insurance  policy  remained 
in  bankrupt,  where  no  trustee  in  bankruptcy  was  appointed;  Butler  v. 
Goreley,  146  U.  S.  309,  313,  36  L.  Ed.  984,  986,  13  Sup.  Ct.  86,  88, 
applying  rule  to  assignment  under  Massachusetts  insolvency  law ;  Briggs 
v.  Walker,  171  XL  S.  472,  48  L.  Ed.  245,  19  Sup.  Ct.  3,  proceeds  derived 
from  act  for  relief  of  individual's  estate  are  subject  to  debts;  Leffiing- 
well's  Appeal,  62  Conn.  361,  25  Atl.  455,  construing  act  of  1891  relating 
to  awards  in  payment  of  French  spoliation  claims;  In  re  Banks'  Will, 
87  Md.  442,  40  Atl.  274,  property  capable  of  assignment  or  of  descend- 
ing or  being  devised  passes  to  trustee  in  insolvency ;  Jernegan  v.  Osborn, 
155  Mass.  210,  29  N.  E.  521,  ship  owner's  assignment  of  interest  in 
voyage  carries  claim  for  rescuing  seamen  in  Arctic  Sea;  Price  v.  For- 
rest, 54  N.  J.  Eq.  685,  35  Atl.  1081,  statute  directing  restitution  of  money 
to  former  purser. of  navy  "or  his  heirs,"  creates  assignable  interest, 
subject  to  creditors'  claims;  dissenting  opinion  in  Currier  v.  Studley, 
159  Mass.  24,  33  N.  E.  712,  majority  holding  retiring  partner's  interest 
in  Stock  Exchange  seat  barred;  Stanley  v.  Schwalby,  147  U.  S.  517, 
37  L.  Ed.  263,  13  Sup.  Ct.  422,  arguendo. 

Distinguished  in  Blagge  v.  Balch,  162  U.  S.  458,  459,  40  L.  Ed.  1036, 
16  Sup.  Ct.  856,  857  (reversing  157  Mass.  151,  31  N.  E.  766),  con- 
struing act  of  1891  regarding  awards  in  payment  of  French  spoliation 
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claims;  Calder  v.  Henderson,  54  Fed.  804,  4  C.  C.  A.  584,  compliance 
with  requirements  of  Sugar  Bounty  Act  of  1890  gives  contract  right. 

Miscellaneous.  Cited  in  Nutt  v.  Forsythe,  84  Miss.  219,  36  South. 
248,  representatives  of  deceased  heirs  entitled  to  share  with  living  heirs 
in  distribution  of  congressional  appropriation  to  administrator  of  de- 
ceased claimant. 

140  U.  &  545-565,  35  L.  Ed.  572,  11  Sup.  Ot.  865,  IN  EB  RAHRKR 
State's  police  power  is  inherent. 
Approved  in  Logan  &  Bryan  v.  Postal  Telegraph  &  Cable  Co.,  157 
Fed.  583,  State  has  right  to  declare  dealings  in  futures  on  margins 
gambling,  and  to  prohibit  them  within  its  borders;  Kansas  City  South- 
ern Ry.  Co.  v.  State,  90  Ark.  348,  119  S.  W.  291,  act  to  prevent  intro- 
duction and'  spread  of  contagious  diseases  of  animals  in  State  is  quar- 
antine measure  and  within  police  power  of  State;  Miffert  v.  Medical 
Board,  66  Kan.  720,  72  Pac.  250,  upholding  Kan.  Laws  1901,  c.  254, 
creating  board  medical  examiners  with  power  to  refuse  or  revoke  license 
on  ground  of  immorality;  Berry  v.  De  Maris,  76  N.  J.  L.  307,  70  Atl. 
339,  owner  could  not  be  penalized  for  violation  of  act  prohibiting  sale 
of  liquors,  within  three  miles  of  place  of  religious  worship,  or  his  prop- 
erty forfeited  without  judicial  hearing;  Ex  parte  Hollman,  79  S.  C.  38, 
14  Ann,  Gas.  1105,  21  L.  R.  A.  <N.  S.)  242,  60  S.  £.  30,  Criminal  Code 
,of  1902,  section  357,  declaring  laborer  under  contract  to  labor  on  farm 
lands,  who  shall  receive  advances  and  thereafter  fail  to  perform  ser- 
vices, guilty  of  misdemeanor,  violates  thirteenth  amendment,  and  Fed- 
eral statute  abolishing  peonage ;  State  v.  Doran,  28  S.  D.  491,  134  N.  W. 
55,  statute  regulating  practice  of  medicine  is  within  police  power  of 
State,  but  provisions  imposing  tax  on  itinerant  physicians  and  exempt- 
ing resident  itinerant  physicians  from  such  tax  are  violative  of  Four- 
teenth Amendment  and  State  Constitution;  Commonwealth  v.  Henry, 
110  Va.  893,  26  L.  R.  A.  (N.  S.)  883,  65  S.  E.  575,  provision  of  act 
regulating  manufacture  and  sale  of  malt  liquors  not  containing  two  and 
one- fourth  per  cent  alcohol  is  valid;  Plumley  v.  Massachusetts,  155 
U.  S.  474,  39  L.  Ed.  228,  15  Sup.  Ct.  159,  upholding  prohibition  of  sale 
of  oleomargarine  not  colored  yellow  even  as  to  imports;  State  v. 
Wheelock,  95  Iowa,  584,  58  Am.  St.  Rep.  445,  80  L.  R.  A.  439,  64  N.  W. 
622,  upholding  law  imposing  license  on  itinerant  venders  of  drugs  who 
profess  to  heal;  Cincinnati  v.  Steinkamp,  54  Ohio  St.  291,  43  N.  E. 
491,  fire-escape  law  does  not  violate  section  1,  article  IV,  of  Constitu- 
tion ;  Schmeltz  v.  State,  8  Ohio  C.  C.  86,  upholding  prohibition  of  liquor 
sales  in  brothels;  State  v.  Harrington,  68  Vt.  627,  84  L.  E.  A.  101, 
35  Atl.  517,  sustaining  itinerant  venders'  license  and  deposit  law;  Nor- 
folk etc.  R.  Co.  v.  Commonwealth,  93  Va.  759,  57  Am,  St.  Rep.  884,  34 
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L.  R.  A.  108,  24  S.  E.  840,  upholding  law  limiting  running  of  Sunday 
trains;  dissenting  opinion  in  People  v.  Hawkins,  157  N.  Y.  21,  42 
L.  R.  A.  499,  51  N.  E.  263,  majority  annulling  law  requiring  labeling  of 
convict-made  goods;  dissenting  opinion  in  People  v.  Warden,  157  N.  T. 
138,  48  L.  R.  A.  278,  51  N.  E.  1014,  majority  annulling  law  limiting  right 
to  sell  transportation. 

Fourteenth  Amendment  gives  Congress  no  control  of  subjects  within 
State's  power. 

Approved  in  Arkansas  v.  Kansas  &  T.  Coal  Co.,  183  U.  S.  189,  46 
L.  Ed.  147,  22  Sup.  Ct.  49,  holding  suit  in  State  court  to  enjoin  threat- 
ened importation  of  armed  men  into  county  where  strike  existed  not 
removable  to  Federal  court;  In  re  Gils  trap,  1/1  Cal.  113,  152  Pac.  44, 
act  prescribing  license  tax  for  itinerant  venders  of  drugs,  regulating 
business  within  State,  and  applicable  to  all  under  like  circumstances, 
does  not  violate  Fourteenth  Amendment. 

Distinguished  in  dissenting  opinion  in  O'Neil  v.  Vermont,  144  U.  S. 
359,  36  L.  Ed.  465,  12  Sup.  Ct.  707,  majority  declining  jurisdiction. 

Fourteenth  Amendment  did  not  curtail  States'  Inherent  police  power. 
Approved  in  Iowa  v.  Schlenker,  112  Iowa,  650,  84  N.  W.  700,  uphold- 
ing Iowa  Code,  §  4989,  declaring  fine  for  one  selling  adulterated  milk ; 
State  v.  Dannenberg,  151  N.  C.  724,  26  L.  R.  A.  (N.  S.)  890,  66  S.  E. 
304,  city  ordinance  imposing  annual  license  tax  of  one  thousand  dol- 
lars on  persons  selling  near  beer  in  city  of  Charlotte  is  valid ;  Compagnie 
Francaise  v.  State  Board  of  Health,  51  La.  Ann.  660,  72  Am.  St.  Rep. 
472,  25  South.  598,  upholding  law  for  exclusion  of  persons  from  disease 
infected  districts ;  State  v.  Aiken,  42  S.  C.  248,  26  L.  R.  A.  358,  20  S.  E. 
231,  upholding  "Dispensary  Act"  of  1893. 

Congress*  failure  to  regulate  Interstate  commerce  indicates  Intention 
to  leave  it  free  from  regulation. 

Approved  in  Savage  v.  Jones,  225  U.  S.  520,  56  L.  Ed.  1189,  32  Sup. 
Ct.  715,  statute  of  Indiana  regulating  sale,  and  requiring  disclosure  of 
ingredients  of  concentrated  commercial  food  for  stock  is  valid,  and 
not  in  conflict  with  Federal  Food  and  Drugs  Act  prohibiting  misbrand- 
ing, but  not  requiring  publication  of  ingredients;  United  States  v.  First 
Nat.  Bank  of  Anamoose,  190  Fed.  338,  section  of  Criminal  Code  making 
it  criminal  offense  for  railroad,  express  company  or  common  carrier,  or 
other  person,  to  collect  purchase  price  of  interstate  shipment  of  liquor 
or  to  act  as  agent  of  buyer  or  seller  for  purpose  of  completing  sale, 
applies  to  bank  to  collecting  draft  sent  with  bill  of  lading  for  liquor 
attached;  United  States  v.  Hoke,  187  Fed.  997,  998,  act  of  Congress  of 
1910,  making  it  felony  to  furnish  transportation  or  to  induce  woman  or 
girl  to  go  from  one  State  to  another  for  purpose  of  prostitution,  is 
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valid ;  Fulgham  v.  Midland  Valley  R.  Co.,  167  Fed.  662,  Federal  rail- 
road Employers '  Liability  Act  supersedes  State  statutes  regulating  rela- 
tions of  employers  and  employees  in  interstate  commerce,  and  under 
Federal  act  employee's  right  of  action  for  injury  does  not  survive  his 
death;  Southern  Express  Co.  v.  State,  188  Ala.  462,  66  South.  118, 
Webb  law  does  not  prohibit  transportation  of  liquor  from  one  State 
into  another,  except  for  illegal  use  in  latter  State,  and  is  valid;  Racine 
Iron  Co.  v.  McCommons,  111  Ga.  546,  36  S.  E.  870,  upholding  Georgia 
tax  on  traveling  agents  for  nonresident  principals,  making  executory 
contracts  for  sale  of  goods,  receiving  them  in  bulk  and  distributing 
same ;  Davis  v.  Southern  Ry.  Co.,  170  N.  C.  591,  87  S.  E.  749,  holding 
plaintiff  could  not  recover  for  injury  received,  while  walking  on  parallel 
track  used  by  another  road,  as  result  of  suction  created  by  rapidly  mov- 
ing train  of  defendant ;  State  v.  Chaney,  23  Okl.  800,  102  Pac.  138,  if 
territorial  statute  providing  for  removal  of  marshals  and  police  officers 
was  repugnant  to  Organic  Act  and  never  in  force  in  territory,  it  did 
not  remain  in  force  after  admission  of  State,  though  not  repugnant  to 
State  Constitution;  Jewett  Bros.  &  Jewett  v.  Smail,  20  S.  D.  240,  105 
N.  W.  740,  laws  of  1905,  making  it  unlawful  to  sell  prepared  food  un- 
less name  of  manufacturer  and  location  of  factory  where  food  is  pre- 
pared is  printed  on  carton  or  container,  is  invalid,  as  interference  with 
interstate  commerce;  McDermott  v.  State,  143  Wis.  33,  21  Ann.  Gas. 
1315,  126  N.  W.  891,  provisions  of  State  act  forbidding  sale  of  mixtures 
of  syrups  or  molasses  not  so  labeled  as  to  prevent  consumers  from 
being  misled  are  not  in  conflict  with  Federal  act  relating  to  food  and 
drugs;  United  States  v.  Hopkins,  82  Fed.  540,  unloading  of  stock  for 
reshipment  does  not  take  it  outside  interstate  commerce  rules ;  Sawrie  v. 
State,  82  Fed.  619,  621,  623,  Tennessee  anti-cigarette  law  is  invalid  as 
to  original  imported  packages;  Arnold  v.  Yanders,  56  Ohio  St.  422, 
60  Am.  St.  Rep.  755,  47  N.  E.  51,  annulling  act  regulating  sale  of  foreign 
convict-made  goods;  dissenting  opinion  in  Lake  Shore  etc.  Ry.  Co.  v. 
Ohio,  173  U.  S.  334,  43  la.  Ed.  720,  19  Sup.  Ct.  484,  majority  upholding 
law  requiring  trains  to  stop  at  towns  of  certain  size ;  dissenting  opinion 
in  Commonwealth  v.  Huntley,  156  Mass.  247,  248,  15  L.  R.  A.  845,  30 
N.  E.  1132,  majority  upholding  law  against  oleomargarine  butter  not 
colored  yellow ;  dissenting  opinion  in  Austin  v.  Tennessee,  179  U.  S.  374, 
45  L.  Ed.  238,  21  Sup.  Ct.  144,  majority  upholding  Tenn.  Acts  1897, 
c.  30,  prohibiting  and  punishing  importation  or  sale  of  cigarettes  or 
cigarette  paper  or  substitute. 

Distinguished  in  Atlantic  &  Pacific  Tel.  Co.  v.  Philadelphia,  190  U.  S. 
162,  47  L.  Ed.  999,  23  Sup.  Ct.  818,  holding  telegraph  company  engaged 
in  interstate  commerce  liable  for  reasonable  license  fee  for  enforcement 
of  local  supervision  of  poles  and  wires;  Holyoke  etc.  Ice  Co.  v.  Ambdeo, 
55  Fed.  594,  21  L.  R.  A.  320,  upholding  service  of  process  on  interstate 
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passenger  in  transit;  Bagg  v.  Wilmington  etc.  R.  R.  Co.,  109  N.  C.  283, 
26  Am.  St  Rep.  573,  14  la.  R.  A.  598,  14  S.  E.  81,  upholding  law  impos- 
ing penalty  for  delay  in  shipping  freight. 

Intoxicating  liquors,  while  objects  of  commerce,  are  subject  to  State's 
police  power  of  regulation. 

Approved  in  Shoshone  Min.  Co.  v.  Rutter,  177  U.  S.  508,  44  L.  Ed. 
866,.  20  Sup,  Ct.  727,  holding  adverse  suit  to  determine  right  to  posses- 
sion of  mine  under  Rev.  Stats.,  §§  2325,  2326,  not  within  Federal  juris- 
diction unless  depending  on  construction  of  mining  laws;  State  v. 
Hickox,  64  Kan.  658,  659,  68  Pac.  38,  holding  unconstitutional  Kan. 
Laws  1885,  c.  149,  §  12,  making  it  a  misdemeanor  to  take  orders  for 
liquor  from  or  for  person  not  authorized  to  sell  same;  State  v.  Johnson, 
86  Minn.  126,  90  N.  W.  162,  upholding  conviction  under  Minn.  Laws 
1895,  c.  259  for  sale  of  liquor  within  State,  for  shipment  and  sale  in  Iowa ; 
State  v.  Bixman,  162  Mo.  38,  62  S.  W.  837,  upholding  Missouri  act  of 
May  4, 1899,  requiring  inspection  of  beer  and  malt  liquors  and  exacting 
inspection  fee  therefor;  McCord  v.  State,  2  Okl.  Cr.  222,  101  Pac.  283, 
carrying  intoxicating  liquors,  shipped  from  another  State,  from  railroad 
station  to  home  of  consignee  is  part  of  interstate  commerce,  and  is  not 
violation  of  State  prohibitory  law;  McGregor  v.  Cone,  104  Iowa,  469, 
65  Am.  St.  Rep.  525,  39  L.  R.  A.  486,  73  N.  W.  1043,  deleteriousness  does 
not  deprive  article  of  commercial  character;  McCullough  v.  Brown,  41 
S.  C.  239,  23  la.  R.  A.  418,  19  S.  E.  469,  in  absence  of  police  legislation 
liquor  is  lawful  subject  of  commerce;  dissenting  opinion  in  State  v. 
Aiken,  42  S.  C.  269,  26  L.  R.  A.  $66,  20  S.  E.  239,  denying  validity  of 
part  of  "Dispensary  Act"  prohibiting  importation  of  liquor;  dissenting 
opinion  in  Austin  v.  Tennessee,  179  U.  S.  387,  45  L.  Ed.  243,  21  Sup.  Ct. 
149,  majority  upholding  Tenn.  Acts  1897,  c.  30,  prohibiting  and  punish- 
ing importation,  sale  or  distribution  of  cigarettes,  cigarette  paper  or 
substitutes  therefor. 

Distinguished  in  United  States  v.  Adams  Express  Co.,  119  Fed.  242, 
holding  carrier  carrying  liquor  C.  O.  D.  from  Illinois  to  Iowa  not  guilty 
of  selling  liquor  in  Iowa. 

General  power  of  State  to  regulate  and  prohibit  traffic  in  intoxicat- 
ing liquors.    Note,  2  Ann.  Oas.  98. 

Constitutional    right    to    prohibit    sale    of    intoxicants.    Note,    15 
L.  R.  A.  (N.  S.)  928. 

What  does  not  belong  to  commerce  is  within  State's  police  power;  but 
State's  definition  is  not  controlling. 

Approved  in  Keller  v.  United  States,  213  U.  S.  145,  53  L.  Ed.  739,  29 
Sup.  Ct.  470,  Congress  had  no  power  to  enact  provisions  of  act  of  1907 
making  it  crime  to  keep  alien  woman  for  purpose  of  prostitution  after 
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she  has  entered  United  States;  Johnson  v.  United  States,  215  Fed.  684, 
L.  R.  A.  1916A,  862,  131  C.  C.  A.  613,  upholding  White  Slave  Traffic 
Act  making  it  unlawful  to  transport  in  interstate  commerce  woman  or 
girl  for  purposes  of  prostitution;  Gibbs  v.  McNeeley,  102  Fed.  598,  up- 
holding association  of  shingle  manufacturers  so  far  as  formed  to  prevent 
overproduction  by  concerted  action,  and  to  establish  uniform  prices  and 
grading ;  Stubbs  v.  People,  40  Colo.  419,  122  Am.  St.  Rep.  1068,  13  Ann. 
Gas.  1025,  11  L.  R.  A.  (N.  S.)  1071,  90  Pac.  1115,  act  prohibiting  dock- 
ing of  horses  and  importation  and  use  of  docked-tailed  horses,  or  using 
of  them  by  persons  who  brought  them  into  State,  is  invalid  as  interfer- 
ence with  interstate  commerce;  Commonwealth  v.  Petranich,  183  Mass. 
219,  66  N.  E.  808,  holding  unconstitutional  Mass.  Rev.  Laws,  c.  100,  §  1, 
prohibiting  sale  of  liquors  without  license,  excepting  "native  wines" 
therefrom;  United  States  v.  E.  C.  Knight  Co.,  156  U.  S.  12,  39  L.  Ed. 
329,  15  Sup.  Ct.  253,  act  of  1890,  against  restraint  of  commerce,  does 
not  affect  sugar  refining;  Commonwealth  v.  Huntley,  156  Mass.  242,  15 
L.  R.  A.  843,  30  N.  E.  1130  (see  dissenting  opinion  in  156  Mass.  249, 
15  L.  R.  A.  846,  30  N.  E.  1132),  upholding  law  against  oleomargarine 
not  colored  yellow;  dissenting  opinion  in  Austin  v.  Tennessee,  179  U.  S. 
377,  45  L.  Ed.  239,  21  Sup.  Ct.  145,  majority  upholding  Tenn.  Acts  1897, 
c.  30,  prohibiting  and  punishing  importation  or  distribution  of  cigar- 
ettes, paper  or  substitutes  therefor;  dissenting  opinion  in  Schlesinger 
v.  Gilhooly,  189  N.  Y.  29, 12  Ann.  Oas.  1188,  81  N.  E.  629,  majority  hold- 
ing National  Banking  Act  limiting  rate  of  interest  national  banks  may 
charge,  and  providing  forfeiture  of  all  interest  for  usury,  and  super- 
seding State  laws  on  subject  of  usury  as  to  such  banks,  is  valid. 

Congress  cannot  delegate  powers  or  enlarge  State's,  but  can  divest 
articles  of  commercial  character. 

Approved  in  Rosenberger  v.  Pacific  Express  Co.,  241  U.  S.  51,  60 
L.  Ed.  883,  statute  of  1907  of  Texas  imposing  special  licenses  on  express 
companies  maintaining  offices  for  C.  O.  D.  shipments  of  intoxicating 
liquors  is  invalid,  as  burden  on  interstate  commerce;  Lottery  Case,  188 
U.  S.  358,  360,  362,  47  L.  Ed.  502,  23  Sup.  Ct.  327,  328,  329,  holding  car- 
riage of  lottery  tickets  from  one  State  into  another  by  express  com- 
pany interstate  commerce  within  prohibitory  power  of  Congress;  Han- 
over Nat.  Bank  v.  Moyses,  186  U.  S.  190,  46  L.  Ed.  1120,  22  Sup.  Ct. 
861,  upholding  recognition  of  local  law  by  Bankruptcy  Act  of  July  1, 
1898,  in  matter  of  exemptions,  dower  and  priority  of  payment;  Laughter 
v.  McLain,  229  Fed.  283,  after  passage  of  Webb-Kenyon  act,  plaintiff's 
business  of  receiving  intoxicating  liquors  from  other  States  at  his  place 
of  business  in  Memphis,  and  reselling  them  to  purchasers  in  other 
States,  either  directly  or  by  mail,  telegraph  or  telephone,  was  not  pro- 
tected by  Federal  Constitution  or  laws,  but  was  subject  to  laws  of  State ; 
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State  v.  Adams  Express  Co.,  219  Fed.  800,  802,  136  C.  C.  A.  464,  Webb- 
Kenyon  act  is  not  invalid  as  attempt  to  confer  upon  States  power  to  reg- 
ulate interstate  commerce,  since  Congress  may  exclude  from  interstate 
commerce  absolutely  or  conditionally  articles  which  are  injurious; 
United  States  v.  Oregon-Washington  R.  &  Navigation  Co.,  210  Fed.  380, 
Webb-Kenyon  act  prohibiting  shipment  of  intoxicating  liquor  into 
State  for  use  in  violation  of  State  law  is  not  so  clearly  unconstitutional 
as  to  justify  its  being  so  declared  by  Federal  court  of  original  jurisdic- 
tion ;  United  States  Express  Co.  v.  Friedman,  191  Fed.  681,  112  C.  C.  A. 
219,  provision  of  Oklahoma  Enabling  Act  that  State  Constitution  should 
prohibit  manufacture  or  sale  of  intoxicating  .liquor  in  Indiana  Territory 
and  Indian  reservation  was  not  abandonment  of  power  of  Congress  to 
suppress  liquor  traffic  between  other  States  and  such  territory,  nor  did 
it  repeal  by  implication  act  making  it  crime  to  introduce  liquor  into 
Indian  country  as  applied  to  such  territory ;  Rupert  v.  United  States,  181 
Fed.  90,  104  C.  C.  A.  255,  provisions  of  Lacey  act  prohibiting  shipments 
in  interstate  commerce  of  game  killed  in  violation  of  local  laws  is  valid ; 
Shawnee  Milling  Co.  v.  Temple,  179  Fed.  523,  national  pure  food  law 
prohibiting  interstate  shipments  of  food  bleached  by  nitrogen  peroxide 
is  valid  as  proper  regulation  of  interstate  commerce ;  Southern  Express 
Co.  v.  State,  188  Ala.  465,  466,  468,  477,  478,  480,  66  South.  119,  120, 

123,  124,  under  Webb-Kenyon  law  and  State  statutes,  where,  in  good 
faith  and  after  proper  investigation,  interstate  carrier  delivers  liquor  to 
consignee  without  knowledge  that  same  is  intended  for  illegal  use  in 
State,  carrier  does  not  violate  State  law ;  Sturgeon  v.  State,  17  Ariz.  520, 
154  Pac.  1053,  Webb-Kenyon  act  divested  intoxicating  liquors  of  inter- 
state character,  and  State  Constitution  prohibiting  introduction  of  in- 
toxicating liquors  into  State  is  valid ;  Wells-Fargo  Express  Co.  v.  State, 
79  Ark.  352,  96  S.  W.  190,  under  Lacey  act  providing  that  game  laws  of 
State  may  be  made  equally  applicable  to  game  imported  into  State  as  to 
Fame  killed  within  State,  State  statute  prohibiting  express  company 
from  transporting  game  beyond  State  was  not  invalid;  State  v.  Grier, 
4  Boyce  (Del.),  368,  371,  375,  378,  380,  386,  387,  88  Atl.  598,  599,  601; 
602,  603,  Webb-Kenyon  law  divesting  interstate  shipments  of  intoxicat- 
ing liquor  of  protection  of  commerce  clause  as  soon  as  they  cross  State 
line  is  valid;  Van  Winkle  v.  State,  4  Boyce  (Del.),  603,  604,  605,  Ann. 
Cas.  1916D,  104,  91  Atl.  396,  Webb-Kenyon  act  removes  protection  of 
commerce  clause  only  when  interstate  shipment  of  intoxicating  liquor 
is  to  be  used  in  violation  of  State  law,  and  State  law,  enacted  there- 
under, prohibiting  shipment  or  delivery  of  liquor  in  prohibition  district 
of  State,  is  invalid  as  to  shipment  from  another  State  for  receiver's 
personal  consumption;  Rose  v.  State,  4  Ga.  App.  602,  603,  604,  62  S.  E. 

124,  under  provisions  of  Wilson  act,  State  statute  prohibiting  solicita- 
tion of  orders  for  intoxicating  liquors  is  not  void  as  to  orders  solicited 
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within  State,  although  seller  and  liquor  are  in  another  State;  State  v. 
United  States  Express  Co.,  164  Iowa,  132,  136,  139,  140, 145  N.  W.  458, 
460,  461,  Webb-Kenyon  act  prohibiting  transportation  of  intoxicating 
liquors  into  State  to  be  used  in  violation  of  State  law,  divesting  inter- 
state shipments  of  protection  of  commerce  clause  of  Federal  Constitu- 
tion, is  valid ;  State  v.  Missouri  Pac.  Ry.  Co.,  96  Kan.  623,  624, 152  Pac. 
783,  784,  Mahin  act  is  complementary  to  Webb-Kenyon  act,  and  is  valid 
enactment  concerning  bringing  into  State  of  intoxicating  liquor  for  un- 
lawful use  here;  Crigler  v.  Commonwealth,  120  Ky.  522,  87  S.  W.  278, 
whisky  manufactured  in  Kentucky  and  sent  by  distiller  to  Ohio  to  be 
reshipped  to  retailers  in  local  option  territory  in  Kentucky,  whose  orders 
have  been  taken  by  distiller's  agents,  is  not  subject  of  interstate  com- 
merce ;  State  v.  Doe,  92  Kan.  216,  217,  139  Pac.  1170,  1171,  under  act 
divesting  intoxicating  liquors  of  interstate  character,  carload  of  intoxi- 
cating liquor  seized  in  State  while  still  in  course  of  transportation  is  not 
protected  from  condemnation  upon  judicial  determination  that  it  was 
intended  for  unlawful  use  in  Kansas ;  Mayor  etc.  of  the  City  of  Iberia  v. 
Erath,  118  La.  307,  42  South.  946,  since  passage  of  Wilson  act,  whole- 
sale dealers  in  imported  liquors  selling  in  original  packages  may  be  re- 
quired to  pay  State  or  municipal  license  tax;  State  v.  Intoxicating 
Liquors,  106  Me.  137,  76  Atl.  269,  liquors  misbranded  are  removed  from 
operation  of  commerce  clause  of  Constitution  by  pure  food  law  and 
become  subject  to  State  laws  upon  arrival  within  State  and  before  de- 
livery to  consignee;  American  Express  Co.  v.  Beer,  107  Miss.  548,  551, 
Ann.  Cas.  1916D,  127,  65  South.  581,  582,  Webb-Kenyon  act  of  1913, 
making  it  unlawful  to  transport  intoxicating  liquor  into  State  for  sale 
or  use  in  violation  of  State  law,  is  valid,  and  authorizes  State  law  pro- 
hibiting shipment  to  person  in  excess  of  one  gallon  of  intoxicating 
liquor  from  without  State;  Glenn  v.  Southern  Express  Co.,  170  N.  C. 
291,  87  S.  E.  139,  140,  under  Webb-Kenyon  law  and  State  statute  mak- 
ing it  unlawful  to  receive  more  than  one  quart  of  intoxicating  liquor  in 
fifteen  days,  express  company,  having  delivered  one  quart  of  whisky 
to  plaintiff,  was  not  liable  for  refusing  to  deliver  another  quart  on 
following  day ;  State  v.  Seaboard  etc.  Ry.  Co.,  169  N,  C.  299,  84  S.  E. 
285,  Webb-Kenyon  law  withdraws  from  operation  of  commerce  clause 
of  Federal  Constitution,  as  soon  as  they  cross  State  line,  interstate 
shipments  of  intoxicating  liquor  into  prohibition  territory  with  intent 
to  violate  laws  of  such  state;  State  v.  Fisher,  162  N.  C.  558,  77  S.  E. 
123,  bank's  collection  of  draft  for  purchase  price  of  interstate  shipment 
of  whisky  and  delivery  of  bill  of  lading  was  act  of  interstate  commerce, 
and  not  violation  of  State  laws  regulating  sale  of  intoxicating  liquors; 
State  v-  Hanner,  143  N.  C.  639,  24  L.  R.  A.  (N.  S.)  1,  57  S.  E.  157. 
reversing  conviction  for  sale  of  intoxicating  liquors  without  license, 
where  special  verdict  did  not  include  all  essential  elements  of  offense; 


733  IN  RE  RAHRER.  140  U.  S.  646-565 

State  v.  Eighteen  Casks  of  Beer,  24  Okl.  790,  793,  25  L.  B.  A.  (N.  8.) 
492,  104  Pac.  1095,  1096,  liquor  purchased  in  another  State  and  trans- 
ported to  consignee  to  he  sold  in  violation  of  State  laws  may  he  seized 
and  confiscated  hy  State;  State  v.  Delamater,  20  S.  D.  27,  28,  129  Am. 
St.  Rep.  907,  8  L  E.  A.  (N.  S.)  774,  104  N.  W.  538,  statute  making  it 
offense  for  traveling  salesman  to  take  orders  for  intoxicating  liquors 
without  license  does  not  violate  interstate  commerce  clause  of  Constitu- 
tion ;  Taylor  v.  Commonwealth,  117  Va.  916,  85  S.  E.  501,  Wehb-Kenyon 
act  of  1913  prohibiting  shipment  of  intoxicating  liquors  from  one  State 
into  another,  to  be  sold  or  used  in  violation  of  law  of  latter  State,  is 
valid;  Gottstein  v.  Lister,  88  Wash.  515,  153  Pac.  614,  Webb-Kenyon 
law  prohibiting  transportation  of  intoxicating  liquors  from  one  State 
into  another,  to  be  used  in  violation  of  State  law,  thereby  divesting 
liquors  of  interstate  character,  in  so  far  as  power  of  State  to  regulate 
sale  and  shipment  into  State  for  that  purpose  is  concerned,  is  valid; 
dissenting  opinion  in  Pfeifer  &  Co.  v.  Israel,  161  N.  C.  417,  77  S.  E.  424, 
majority  holding  that  notes  given  in  this  State  for  whisky  unlawfully 
sold  in  State  by  agent  of  nonresident  seller  and  shipped  into  State  to 
buyer,  being  given  in  execution  of  illegal  contract,  are  not  enforceable ; 
dissenting  opinion  in  State  v.  Cardwell,  166  N.  C.  314,  315,  81  S.  E.  630, 
majority  holding  where  accused  owning  whisky,  which  was  either  in 
State  or  in  another  State,  made  contract  of  sale,  received  price,  and 
delivered  whisky  in  State  by  express,  there  was  illegal  sale  in  State; 
Stevens  v.  Ohio,  93  Fed.  795,  and  Indianapolis  v.  Bieler,  138  Ind.  36, 
36  N.  E.  859,  both  reaffirming  rule;  Schollenberger  v.  Pennsylvania,  171 
U.  S.  23,  43  L.  Ed.  57,  18  Sup.  Ct.  765  (dissenting  opinion  in  171  U.  S. 
25,  43  L.  Ed.  58,  18  Sup.  Ct.  766),  importer  of  oleomargarine  may  sell 
in  original  packages  notwithstanding  State  prohibition;  Endleman  v. 
United  States,  86  Fed.  460,  30  C.  C.  A.  186,  upholding  act  of  1884  pro- 
hibiting liquor  sales  in  Alaska;  Fuqua  v.  Pabst  Brewing  Co.,  90  Tex. 
303,  35  L.  R.  A.  243,  38  S.  W.  31,  State  anti-trust  law  applies  to  brewer's 
contract;  dissenting  opinion  in  State  v.  Smith,  61  W.  Va.  341,  56  S.  E. 
532,  majority  holding  that  railroad  agent  indicted  for  delivery  of  liquor 
transported  from  Ohio  and  consigned  C.  O.  D.  to  person  who  had  not 
ordered  liquors  has  right  to  introduce  evidence  to  show  that  he  made  in- 
quiry whether  consignee  had  ordered  liquors  for  his  own  use,  and  acted 
bona  fide  in  making  delivery. 

State  prohibitory  liquor  laws  operated  on  original  packages  without 
re-enactment  after  Wilson  act  of  1890. 

Approved  in  Adams  Express  Co.  v.  Kentucky,  238  U.  S.  197,  Ann. 
Caa.  1915D,  1167,  L.  R.  A.  19160,  273,  59  L.  Ed.  1270,  35  Sup.  Ct.  824, 
except  as  affected  by  Wilson  act  of  1890,  permitting  State  laws  to  oper- 
ate on  interstate  shipments  of  liquor  after  termination  of  transports 
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tion  to  consignee,  and  Webb-Kenyon  act  of  1913,  prohibting  interstate 
shipments  of  liquor  into  State  in  violation  of  State  law,  interstate  trans- 
portation is  nnder  control  of  Congress;  Kener  v.  La  Grange  Mills,  231 
U.  S.  218,  58  L.  Ed.  191,  34  Sop.  Ct.  83,  under  Bankruptcy  Act  of  1867, 
as  amended  in  1873,  homestead  in  Georgia  was  not  exempted  from  liens 
attaching  prior  to  bankruptcy,  notwithstanding  provisions  in  Georgia 
Constitution  to  that  effect;  Frederick  De  Bary  &  Co.  v.  Louisiana,  227 
.U.  S.  110,  57  L.  Ed.  442,  33  Sup.  Ct.  239,  under  Wilson  act,  State  may 
impose  license  for  regulating  sale  of  liquor  in  original  packages  brought 
from  foreign  country,  as  well  as  that  brought  from  other  States;  State 
of  New  York  v.  Hesterberg,  211  U.  S.  44,  53  L.  Ed.  81,.  29  Sup.  Ct  10, 
independently  of  Lacey  act  of  1900,  relating  to  transportation  of  game 
in  interstate  commerce,  provisions  of  New  York  forest,  fish  and  game 
law,  prohibiting  possession  of  game  in  closed  season,  is  valid  exercise 
of  police  power ;  Heymann  v.  Southern  Ry.  Co.,  203  U.  S.  273,  275,  7 
Ann.  Oas.  1130,  51  L.  Ed.  180,  27  Sup.  Ct.  104,  power  of  State  over  in- 
toxicating liquors  from  other  States  in  original  packages  after  delivery 
and  before  sale  given  by  Wilson  law  does  not  attach  before  notice  and 
expiration  of  reasonable  time  for  consignee  to  receive  goods  from 
carrier;  Foppiano  v.  Speed,  199  U.  S.  517,  50  L.  Ed.  291,  26  Sup.  Ct. 
138,  upholding  State  license  tax  on  sales  of  intoxicating  liquors  on 
ferry-boats  engaged  in  interstate  commerce;  Pabst  Brewing  Co.  v.  Cren- 
shaw, 198  U.  S.  24,  25,  28,  40,  49  L.  Ed.  928,  930,  935,  25  Sup.  Ct.  552, 
upholding  Missouri  State  statute  imposing  inspection  fee  on  beer;  Lot- 
tery Case,  188  U.  S.  361,  47  L.  Ed.  503,  23  Sup.  Ct.  329,  holding  carriage 
of  lottery  tickets  from  one  State  to  another  by  express  company  inter- 
state commerce  within  prohibitive  power  of  Congress;  Meyer,  Jossen  & 
Co.  v.  City  of  Mobile,  147  Fed.  845,  sustaining  municipal  ordinance  im- 
posing license  tax  upon  sale  of  beer  although  in  bottles  in  which  im- 
ported; United  States  v.  Green,  137  Fed.  188,  sustaining  indictment 
under  Federal  statute  charging  defendant  with  removing  stamps  and 
labels  from  renovated  butter  after  same  brought  into  State;  Duluth 
Brewing  etc.  Co.  v.  Superior,  123  Fed.  358,  59  C.  C.  A.  481,  upholding 
city  ordinance  requiring  all  dealers  in  liquors  to  obtain  license  from 
city;  Pabst  Brewing  Co.  v.  Terre  Haute,  98  Fed.  333,  holding  unconstitu- 
tional city  ordinance  imposing  license  tax  upon  each  brewery  or  agency 
thereof  maintained  within  the  city,  being  tax  on  commerce;  Southern 
Express  Co.  v.  State,  188  Ala.  464,  66  South.  119,  under  State  laws  of 
1909  prohibiting  manufacture,  sale  or  keeping  for  sale  of  intoxicating 
liquors,  or  shipments  of  liquor  from  one  point  in  State  to  another  point 
in  State,  and  subsequent  to  Webb  law  of  1913,  interstate  traffic  in  in- 
toxicating liquors  for  use  in  State  is  prohibited;  Moog  v.  State,  145  Ala. 
85,  41  South.  169,  act  of  Congress  of  1890,  known  as  Wilson  Act,  has 
no  application  to  transaction  for  sale  of  liquors  by  traveling  salesman  to 
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be  transported  into  State,  prior  to  completion  of  transportation;  State 
v.  Grier,  4  Boyee  (Del.),  381,  88  Atl.  603,  State  act  prohibiting  inter- 
state transportation  of  intoxicating  liquors  into  local  option  territory, 
adopted  to  make  more  effective  its  laws  against  sales  in  such  territory, 
where  such  transportation  is  connected  with  forbidden  sale,  and  is  pro- 
hibited by  act  of  Congress,  is  valid;  Schmidt  v.  City  of  Indianapolis, 
168  Ind.  640, 120  Am.  St.  Rep.  386, 14  K  R.  A.  (N.  S.)  787,  80  N.  E.  635, 
municipal  ordinance  prohibiting  maintenance  of  brewery  without 
license,  and  charging  annual  fee  of  one  thousand  dollars  for  license,  is 
not  attempted  exercise  of  taxing  power,  but  valid  exercise  of  police 
power;  McCollum  v.  McConaughy,  141  Iowa,  177,  119  N.  W.  541,  where 
State  court  determines  that  statute,  as  applied  to  person  soliciting  orders 
for  intoxicating  liquors  as  agent  of  nonresident,  is  invalid  because  it 
conflicts  with  interstate  commerce  clause  of  Constitution,  and  Federal 
Supreme  Court  holds  there  is  no  such  conflict,  State  court  will  overrule 
its  decision;  Montgomery  v.  Gilbertson,  134  Iowa,  295,  10  L.  R.  A. 
(N.  S.)  986,  111  N.  W.  965,  taxes  imposed  by  Collateral  Inheritance  Tax 
Act  taking  effect  July  4,  1896,  carried  into  code  of  1897,  taking  effect 
April  8,  1898,  by  amendatory  act  are  imposed  on  personal  property  of 
testator,  who  died  in  1897,  provided  estate  was  subject  to  control  of 
probate  court  when  amendatory  act  took  effect ;  State  v.  Smiley,  65  Kan. 
249,  69  Pac.  202,  upholding  Kan.  Laws  1897,  c.  265,  prohibiting  anti- 
competitive trade  agreements,  as  applied  to  grain  combinations;  State 
v.  Parshley,  108  Me.  416,  37  L.  R.  A.  (N.  S.)  444,  81  Atl.  486,  where 
consignee,  notified  by  express  company  of  receipt  of  interstate  shipment 
of  liquor  to  him,  signed  receipt,  but  asked  company  to  hold  package 
until  he  found  out  whether  it  is  his,  and  package  was  seized  seven  hours 
later,  there  was  no  constructive  delivery,  and  liquors  were  still  in  inter- 
state commerce,  and  not  subject  to  seizure  by  State;  State  v.  Intoxicat- 
ing Liquors,  102  Me.  392,  396,  120  Am.  St.  Rep.  504,  67  Atl.  315,  317, 
intoxicating  liquors  transported  from  another  State  to  this  State  by 
common  carrier  are  not  subject  to  seizure  under  prohibitory  liquor  stat- 
ute of  State  until  there  has  been  delivery  to  consignee;  Commonwealth 
v.  People's  Express  Co.,. 201  Mass.  573,  131  Am.  St.  Rep.  416,  88  N.  E. 
423,  holding  interstate  shipment  of  liquor  does  not  come  under  control 
of  State  laws  until  it  passes  into  actual  or  constructive  possession  of 
consignee;  HaTt  v.  State,  87  Miss.  180,  39  South.  525,  sustaining  act  pro- 
hibiting one  from  acting  either  for  seller  or  buyer  in  effecting  an  unlawful 
sale  of  liquor;  State  v.  Hcger,  194  Mo.  715,  93  S.  W.  254,  upholding  act 
prohibiting  sale  of  game,  whether  taken  within  or  without  State;  State 
v.  Bengsch,  170  Mo.  116,  70  S.  W.  720,  holding  under  Wilson  law,  sub- 
jecting liquor  to  local  laws,  question  of  invalidity  of  Missouri  laws  of 
1901,  licensing  manufacture  as  interference  with  interstate  commerce, 
cannot  arise;  Corbin  v.  McConnell,  71  N.  H.  352,  52  Atl.  449,  holding 
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Wilson  law  did  not  revive  N.  H.  Pub.  Stats.,  c.  112,  §  19,  prohibiting 
soliciting  orders  for  sale  of  liquor  outside  of  State;  People  v.  Hester- 
berg,  184  N.  Y.  132,  76  N.  E.  1034,  sustaining  law  prohibiting  possession 
of  dead  game  during  certain  period;  People  v.  Bootman,  180  N.  T.  7, 
72  N.  E.  507,  holding  within  police  power  of  State  to  make  possession 
of  imported  game  unlawful ;  State  v.  Allen,  161  N.  C.  234,  75  S.  E.  1085, 
holding  Wilson  act  does  not  take  away  force  of  commerce  clause  of 
Federal  Constitution  to  protect  from  indictment  person  who  as  agent 
for  buyer  orders  interstate  shipment  of  whisky;  High  v.  State,  2  Okl. 
Cr.  171,  28  L.  R.  A.  (N.  S.)  162,  101  Pac.  119,  clause  in  prohibition  ordi- 
nance of  Constitution  of  Oklahoma  prohibiting  conveyance  of  intoxicat- 
ing liquors  from  one  place  within  State  to  another  place  therein  has  no 
application  to  interstate  shipments  until  there  has  been  delivery  to  con- 
signee; Hudson  v.  State,  2  Okl.  Cr.  186,  101  Pac.  279,  interstate  ship- 
ment of  intoxicating  liquor  into  this  State,  imported  for  personal  use 
of  consignee  and  his  family,  is  protected  from  seizure  under  interstate 
commerce  clause  of  Federal  Constitution  until  shipment  reaches  home  of 
consignee ;  McCord  v.  State,  2  Okl.  Cr.  224,  226,  101  Pac.  283,  284,  hold- 
ing Congress  has  exclusive  power  to  fix  time  when  interstate  shipments 
of  liquor  lose  interstate  character  and  become  subject  to  State  control; 
State  v.  J.  W.  Kelly  &  Co.,  123  Tenn.  566,  568,  133  S.  W.  1013,  1014, 
Wilson  law  making  liquors  brought  into  State  subject  to  State  law  does 
not  effect  question  of  sale  of  liquor  in  one  State  completed  by  delivery 
to  carrier  in  that  State  to  be  transported  to  person  in  another  State 
who  had  ordered  same  by  mail ;  Hassell  v.  Speed,  113  Tenn.  233, 234, 106 
Am.  St.  Rep.  814,  81  S.  W.  842,  holding  one  running  bar  on  interstate 
vessel  subject  to  license  tax  while  vessel  at  landing;  dissenting  opinion 
in  South  Carolina  v.  United  States,  199  U.  S.  465,  50  L.  Ed.  271,  26  Sup. 
Ct.  110,  majority  upholding  congressional  power  to  impose  license  tax 
upon  State  dispensers  of  intoxicating  liquors;  dissenting  opinion  in 
State  v.  Miller,  66  W.  Va.  439,  440,  441,  19  Ann.  Cas.  604,  66  S.  E.  524, 
525,  majority  holding  passage  of  Wilson  act  removing  limitation  on 
State's  power  necessitated  re-enactment  of  statute  respecting  sales 
within  State  of  intoxicating  liquors  to  make  it  apply  to  sales  by  non- 
residents as  well  as  residents;  In  re  Jordan,  49  Fed.  243,  following  rule; 
Butler  v.  Goreley,  146  U.  S.  314,  86  L.  Ed.  986,  13  Sup.  Ct.  88,  repeal  of 
Bankruptcy  Act  revives  operation  of  State  insolvency  law;  Emert  v. 
Missouri,  156  U.  S.  321,  89  L.  Ed.  488,  15  Sup.  Ct.  374,  upholding  ped- 
dlers' license  tax  as  to  peddlers  of  goods  imported  before  sale;  Central 
etc.  R.  R.  Co.  v.  Nevada,  162  U.  S.  524,  40  L.  Ed.  1061,  16  Sup.  Ct.  888, 
act  of  July,  1886,  makes  prior  Nevada  statute,  taxing  unpatented 
railroad-aid  lands,  operative;  Scott  v.  Donald,  165  U.  S.  99,  41  L.  Ed. 
645,  17  Sup.  Ct.  272,  and  Rhodes  v.  Iowa,  170  U.  S.  420,  426,  42  L.  Ed. 
1094,  1096,  18  Sup.  Ct.  667,  669  (see  dissenting  opinion  in  170  U.  S.  431, 
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432,  433,  42  L.  Ed.  1098,  1099,  18  Sup.  Ct.  671,  672),  State  may  not 
interfere  with  liquor  shipment  in  transit  to  consignee  from  another 
State;  Vance  v.  W.  A.  Vandercook  Co.,  170  U.  S.  445,  42  L.  Bd.  1103, 
18  Sup.  Ct.  677  (see  dissenting  opinion  in  170  U.  S.  458,  462,  464,  42 
L.  Ed.  1107,  1109,  1110,  18  Sup.  Ct.  681,  683,  684),  State  may  not  pro- 
hibit importation  of  liquor;  Cantini  v.  Tillman,  54  Fed.  973,  upholding 
South  Carolina  Prohibition  Act  of  1892;  Stevens  v.  Ohio,  93  Fed.  796, 
imported  be*r  delivered  to  vendor's  agent  at  railroad  depot  for  pur- 
chaser is  subject  to  State  law;  Plumb  v.  Christie,  103  Ga.  699,  42 
L.  R.  A.  187,  30  S.  E.  764,  upholding  dispensary  act  for  Terrell  county ; 
Walsh  v.  State,  142  Ind.  364,  33  L.  R.  A.  394,  41  N.  E.  67,  extension  to 
omitted  counties  of  officers1  salary  law  validates  it;  Tuttle  v.  Polk,  84 
Iowa,  17,  50  N.  W.  39,  upholding  reassessment  for  paving  under  invalid 
contract  after  validation  thereof;  State  v.  Rhodes,  90  Iowa,  501,  24 
L.  R.  A.  246,  58  N.  W.  889,  State  law  prohibiting  transportation  of 
liquor  takes  effect  at  boundary  line ;  Fred  Miller  Brewing  Co.  v.  Stevens, 
102  Iowa,  65,  71  N.  W.  187,  Code,  §  1550,  annulling  securities  given  on 
account  of  liquors  unlawfully  sold,  was  revived  by  Wilson  act;  Blair  v. 
Ostrander,  109  Iowa,  207,  77^  Am.  St.  Rep.  582,  47  L.  R.  A.  469,  80  N.  W. 
331,  act  requiring  Federal  judgment,  affecting  realty,  to  be  filed  became 
operative  by  act  of  Congress  of  1888;  Commonwealth  v.  Calhane,  154 
Mass.  116,  27  N.  E.  882,  person  selling  imported  liquors  may  be  con- 
victed of  keeping  common  nuisance ;  State  v.  Lord,  66  N.  H.  480,  29  Atl. 
556,  and  Starace  v.  Rossi,  69  Vt.  305,  37  Atl.  1110,  hoth  holding  re- 
enactment  unnecessary;  State  v.  Myers,  42  W.  Va.  829,  57  Am.  St.  Rep. 
893,  35  L.  R.  A.  847,  26  S.  E.  542,  upholding  law  against  oleomargarine 
not  colored  pink;  dissenting  opinion  in  Commonwealth  v.  Huntley,  156 
Mass.  252, 15  L.  R.  A.  847,  30  N.  E.  1133,  arguendo. 

Distinguished  in  Herriott  v.  Potter,  115  Iowa,  653,  89  N.  W.  93,  hold- 
ing land  of  intestate  dying  after  passage  of  unconstitutional  inheritance 
tax,  and  before  curative  amendment,  not  subject  to  such  tax;  Ex  parte 
Edgerton,  59  Fed.  118,  and  Ex  parte  Jervey,  66  Fed.  961,  Wilson  act 
does  not  authorize  fine  for  importing  liquor ;  Jervey  v.  The  Carolina,  66 
Fed.  1019,  Wilson  act  did  not  authorize  seizure  of  boat  with  imported 
liquor  on  board ;  Durkee  v.  Moses,  67  N.  H.  117,  23  Atl.  794,  such  opera- 
tion is  not  retrospective;  State  v.  Holleyman,  55  S.  C.  219,  224,  232,  45 
L.  R.  A.  569,  571,  574,  31  S.  E.  363,  364,  365,  upholding  law  prohibiting 
handling  liquors  at  night ;  State  v.  Miller,  66  W.  Va.  438,  19  Ann.  Cas. 
604,  66  S.  E.  523,  prior  to  passage  of  act  of  Congress  of  1890,  known 
as  Wilson  act,  State  statute  attempting  to  regulate  sales  of  intoxicating 
liquors  by  nonresidents  for  shipment  into  State  was  void,  and  could  not 
take  effect  except  by  re-enactment  after  passage  of  Wilson  act. 

When  imported  liquors  become  subject  to  State  regulation.    Note, 
7  Ann.  Cas.  1132. 
XV— 47 
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.• 
Necessity  that  State  statute,  inoperative  because  of  conflict  with 

Federal  law,  be  re-enacted  after  change  in  Federal  law.    Note, 

19  Ann.  Caa.  606,  607. 

Constitutionality    of    State    regulations    of    interstate    commerce. 
Note,  27  Am.  St.  Rep.  568. 

Corporate  taxation  and  the  commerce  clause.    Note,  60  L.  R.  A. 
:  649,  664,  666,  696. 

*        Effect  of  removal  of  constitutional  objections  to  statute.    Note,  48 
L.  R.  A.  (N.  S.)  849,  850. 

Miscellaneous.  Cited  in  Northern  Securities  Co.  v.  United  States,  193 
U.  S.  335,  48  L.  Ed.  699,  24  Sup.  Ct.  436,  combination  to  acquire  con- 
trolling interest  in  competing  interstate  railway  companies  violates 
Anti-trust  Act. 

140  V.  S.  565-574,  35  L.  Ed.  517,  11  Sup.  Ct.  909,  INSURANCE  COMPANY 
OF  NORTH  AMERICA  v.  HTBERNIA  INS.  CO. 

Complete  reinsurance  is  valid,  in  absence  of  local  custom  or  express 
stipulation. 

Approved  in  Boston  Ins.  Co.  v.  Globe  etc.  Ins.  Co.,  174  Mass.  231, 
75  Am.  St.  Rep.  305,  54  N.  E.  544,  upholding  policy  of  reinsurance  for 
one-half  of  losses,  including  insurance  to  be  writtem. 

Reinsurance  policy  limited  to  excess  oyer  certain  sum  does  not  prevent 
other  reinsurance  within  that  sum. 

Approved  in  Chalaron  v.  Insurance  Co.  of  North  America,  48  La.  Ann. 
1588,  36  L.  R.  A.  745,  21  South.  270,  reinsurance  is  valid  to  extent  stipu- 
lated. 

Contract  of  reinsurance  and  the  remedies  of  the  parties.    Note,  45 
Am.  St.  Rep.  445. 

Reinsurer's  liability.    Note,  8  L.  R.  A.  (N.  S.)  846,  855. 

Miscellaneous.  Cited  in  London  Assurance  Corp.  v.  Thompson,  170 
N.  Y.  99,  62  N.  E.  1065,  holding  reinsurer  of  rosin  in  barrels  in  ware- 
house not  liable  for  loss  of  that  stored  in  open  yard. 

140  XT.  S.  575-585,  36  L.  Ed.  513,  11  Sup.  Ct  870,  IN  BE  WILSON. 

Congress  may  provide  for  punishment  of  crimes. on  reservations  in 
different  courts. 

Approved  in  United  States  v.  Myers,  206  Fed.  392,  124  C.  C.  A.  269, 
lands  ceded  by  Indian  tribes  in  Oklahoma  to  United  States  ceased  to  be 
Indian  country  or  subject  to  provision  of  Revised  Statutes  providing: 
penalty  for  return  to  Indian  country  of  person  removed  therefrom,  and 
executive  order  setting  apart  certain  lands  for  Indian  school  did  not 
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restore  such  character;  Higgins  v.  Brown,  20  Okl.  400,  1  Okl.  Cr.  76, 
94  Pac.  720,  holding  Congress  has  power  to  provide  that  criminal  cases, 
not  of  Federal  nature,  cognizable  in  territorial  courts,  shall  be  tried 
by  State  courts  as  successors  of  territorial  courts. 

White  Mountain  reservation  in  Arizona  is  Indian  country  within  act 
extending  criminal  laws. 

Approved  in  In  re  Ingram,  12  Okl.  55,  69  Pac.  869,  and  Goodson  v. 
'United  States,  7  Okl.  123,  54  Pac.  425,  both  holding  Osage  Indian  reser- 
vation to  be  Indian  country;  Stacy  v.  La  Belle,  99  Wis.  523,  67  Am. 
St  Rep.  881,  41LR.iL  421,  75  N.  W.  61,  in  absence  of  Federal  stat- 
ute State  court  has  jurisdiction  of  contract  action  between  tribal  Indian 
and  white ;  Shull  v.  Barton,  58  Neb.  743,  79  N.  W.  732,  arguendo. 

Jurisdiction    to   punish    crimes  by  or  against   Indians.    Note,  21 
L.  R.  A.  178. 

Territorial  District  Courts  have  jurisdiction  of  murder  of  negro  by 
negro  in  Indian  country. 

Approved  in  United  States  v.  Pelican,  232  U.  S.  445,  58  L.  Ed.  677, 
34  Sup.  Ct.  396,  killing  of  Indian  allottee  during  trust  period  by  person 
not  of  Indian  blood  upon  land  allotted  to  him  by  act  of  1862  within 
that  part  of  Colville  Indian  reservation  restored  to  public  domain  by 
that  act  is  cognizable  in  Federal  court;  Donnelly  v.  United  States,  228 
U.  S.  256,  268,  271,  Ann,  Oas.  1913E,  710,  57  L.  Ed.  826,  831,  832,  33 
Sup.  Ct.  449,  killing  of  Indian  by  one  not  of  Indian  blood,  when  com- 
mitted upon  Indian  reservation  within  State  of  California,  is  punishable, 
under  sections  2145  and  5339,  Revised  Statutes,  in  Federal  courts; 
Goodwin  v.  United  States,  200  Fed.  123,  118  C.  C.  A.  295,  that  criminal 
case  pending  in  territorial  Supreme  Court  of  Arizona  on  admission  of 
State  was  taken  to  that  court  by  appeal  does  not  affect  jurisdiction  of 
Circuit  Court  of  Appeals  to  review  case,  on  its  transfer  as  required  by 
statute;  Brown  v.  United  States,  146  Fed.  976,  977,  77  C.  C.  A.  173, 
upholding  Federal  jurisdiction  over  crimes  committed  on  Indian  reser- 
vation by  one  not  an  Indian;  Tolman  v.  Leonard,  6  App.  D.  C.  232, 
Supreme  Court  of  this  district  has  jurisdiction  to  pass  order  requiring 
payment  of  alimony  and  to  enforce  it  by  committing  party  to  jail  if 
he  refuses  to  obey  it;  Herd  v.  United  States,  13  Okl.  515,  75  Pac.  292, 
territorial  District  Courts  have  exclusive  jurisdiction  of  all  crimes  pun- 
ishable by  laws  of  United  States  committed  on  reservation  by  persons 
other  than  Indians;  Goodson  v.  United  States,  7  Okl.  124,  129,  54  Pac. 
425,  427,  sustaining  territorial  District  Court's  jurisdiction  over  adul- 
tery committed  on  Osage  Indian  reservation. 

Insufficient  grand  jury  is  not  ground  for  discharge  where  enough  were 
present  to  indict. 
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Approved  in  Day  v.  Conley,  179  U.  S.  680,  45  L.  Ed.  383,  21  Sup.  Ct. 
917,  reaffirming  rule ;  Keizo  v.  Henry,  211  U.  S.  149,  63  L.  Ed.  126,  29 
Sup.  Ct.  41,  disqualifications,  of  grand  jurors  do  not  destroy  jurisdiction, 
and  indictment,  though  voidable,  is  not  void,  and  objections  erroneously 
overruled  in  trial  court  must  be  corrected  by  writ  of  error,  not  by 
habeas  corpus  proceedings;  Matter  of  Moran,  203  U.  S.  104,  51  L.  Ed. 
108,  27  Sup.  Ct.  25,  fifth  amendment  requiring  presentment  or  indict- 
ment by  grand  jury  does  not  control  local  law  as  to  how  grand  jury 
shall  be  selected ;  Jones  v.  United  States,  162  Fed.  422,  89  C.  C.  A.  303, 
absence  of  one  or  more  Federal  grand  jurors  by  reason  of  failure  to 
notify  them  of  meeting  at  which  indictment  was  found  was  not  suffi- 
cient to  invalidate  indictment,  where  sufficient  number  was  present  to 
indict ;  Ex  parte  Moran,  144  Fed.  604,  75  C.  C.  A.  396,  illegal  selection 
and  disqualification  of  grand  jurors  in  territorial  court  not  ground  for 
discharge  on  habeas  corpus;  McComb  v.  Fourth  Judicial  Dist.  Court, 
36  Nev.  427,  136  Pac.  566,  where  State  could  prosecute  offense  of  horse- 
stealing'by  information,  special  injury  will  not  result  to  accused  by 
trying  him  upon  indictment,  though  one  of  grand  jurors  who*  found 
it  was  nonresident;  Ex  parte  Harlan,  1  Okl.  52,  27  Pac.  922,  denying 
habeas  corpus  to  raise  question  whether  indictment  sufficiently  charged 
crime  of  perjury;  State  v.  Lazarus,  83  S.  C.  220,  65  S.  E.  272,  failure 
of  clerk  to  affix  seal  to  venire  facias  was  irregularity,  and  not  jurisdic- 
tional defect  which-could  be  raised  in  appellate  court;  State  v.  Cambron, 
20  S.  D.  285,  105  N.  W.  242,  that  members  of  grand  jury,  having  requi- 
site qualifications,  were  irregularly  drawn  does  not  render  indictment 
invalid ;  Younger  v.  Hehn,  12  Wyo.  297,  109  Am.  St.  Rep.  990,  75  Pac. 
'444,  denying  petitioner  for  habeas  corpus  right  to  question  method 
employed  by  court  in  drawing  and  summoning  jury;  Whitten  v.  Tom- 
linson,  160  U.  S.  244,  40  L.  EcL  413,  16  Sup.  Ct.  302,  declining  to  in- 
terfere with  custody  under  extradition  warrant  where  accompanying 
indictment  was  within  court's  jurisdiction;  In  re  Betts,  36  Neb.  286,  54 
N.  W.  525,  defects  in  calling,  drawing  and  summoning  of  grand  jurors 
cannot  be  reached  by  habeas  corpus ;  In  re  Huse,  79  Fed.  307,  25  C.  C.  A 
1,  declining  to  interfere  with  State  procedure  for  confining  insane. 

Number  of   grand    jurors    necessary  or  proper   to    act.    Note,  27 
L.  B.  A.  846. 

Number  of  grand  jurors  necessary  to  concur  in  indictment.    Note, 
28  L.  B.  A.  35. 

Distinguished  in  State  v.  Edwards,  68  S.  C.  322,  47  S.  E.  397,  defend- 
ant pleading  to  indictment  and  going  to  trial  does  not  waive  right  to 
raise  on  motion  to  arrest  illegality  of  jury's  drawing. 

Habeas  corpus  cannot  Issue  for  erroneous  ruling  as  to  sufficiency  of 
jury  to  indict. 
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Approved  in  McMicking  v.  Schields,  238  U.  S.  106,  59  L.  Ed.  1223, 
35  Sup.  Ct.  665,  error  in  construing  general  order  amending  Philippine 
Code  and  giving  person  specified  time  within  which  to  plead  would 
not  deprive  proceedings  of  lawful  effect ;  Harlan  v.  McGourin,  218  U.  S. 
445,  21  Ann.  Oas.  849,  54  L.  Ed.  1104,  31  Sup.  Ct.  44,  writ  of  habeas 
corpus  cannot  be  used  for  purpose  of  proceedings  in  error,  and  juris- 
diction under  that  writ  is  confined  to  examination  of  record  to  deter- 
mine whether  person  is  detained  without  authority  of  law;  Hoyt  v. 
Territory,  14  Ariz.  162,  126  Pac.  268,  where  code  provides  for  objection 
to  grand  jury  panel  or  to  individual  grand  juror  by  challenge,  legality 
of  organization  of  grand  jury  cannot  be  questioned  by  motion  in  arrest 
of  judgment;  Perez  v.  Territory,  14  Ariz.  164,  125  Pac.  484,  holding 
failure  to  challenge  panel  of  grand  jury  .or  to  quash  indictment  for 
murder  for  irregularity  in  organization  of  grand  jury  was  waiver; 
Stokes  v.  Territory,  14  Ariz.  246,  127  Pac.  744,  in  homicide  case,  where 
no  challenge  to  either  jury  appears  in  record,  Supreme  Court  will  pre- 
sume that  irregularities  in  drawing  and  impaneling  thereof  were  waived 
by  defendant's  entering  plea  of  not  guilty;  Eureka  County  Bank  Habeas 
Corpus  Cases,  35  Nev.  148,  126  Pac.  678,  discharging,  in  habeas  corpus, 
bank  officials  charged  with  feloniously  accepting  deposits  while  having 
knowledge  of  bank's  insolvency,  where  conduct  of  district  judge  shows 
extreme  prejudice  and  he  participated  in  drawing  grand  jury;  Brown 
v.  State,  9  Okl.  Cr.  393,  132  Pac.  363,  holding  verification  of  informa- 
tion in  felony  case  is  not  necessary,  as  information  rests  upon  prelim- 
inary trial  before  examining  magistrate,  or  waiver  of  such  trial  by 
defendant;  Ex  parte  Talley,  4  Okl.  Cr.  401,  409,  31  L.  R.  A.  (N*.  S.) 
805,  112  Pac.  37,  40,  requirement  that  information  should  be  verified 
was  waived  by  pleading  to  information  without  moving  to  quash  or  set 
it  aside;  Ex  parte  Newcomb,  56  Wash.  397,  400,  105  Pac.  1043,  1044, 
error  in  drawing  and  selection  of  jury  in  that  laws  under  which  pro- 
ceedings were  had  is  invalid,  does  not  go  to  jurisdiction  of  court,  so 
as  to  be  reviewable  by  habeas  corpus;  In  re  Delgado,  140  U.  S.  588, 
35  L.  Ed.  580,  11  Sup.  Ct.  875,  on  habeas  corpus  inquiry  is  limited  to 
question  of  jurisdiction;  State  v.  Faile,  43  S.  C.  59,  20  S.  E.  801,  error 
in  grand  jury's  indictment  may  be  waived  in  open  court. 

When  a  prisoner  may  be  released  on  habeas  corpus  after  judgment 
and  sentence.    Note,  87  Am.  St.  Rep.  185. 

Miscellaneous.  Cited  in  Shull  v.  Barton,  58  Neb.  743,  79  N.  W.  732, 
holding  statute  referred  to  by  subsequent  statute  not  rendered  inop- 
erative by  repeal. 

140  TJ.  S.  586-592,  36  L.  Ed.  678,  11  Sup.  Ct.  874,  IN  BE  DELGADO. 

Habeas  corpus  issues  In  contempt  proceeding  only  to  determine  Juris- 
diction. 
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Approved  in  Keizo  v.  Henry,  211  U.  8.  148,  53  L.  Ed  126,  29  Sup.  Ct. 
41,  disqualifications  of  grand  jurors  do  not  destroy  jurisdiction,  and 
objections  erroneously  overruled  in  trial  court  must  be  corrected  by 
writ  of  error,  not  by  proceedings  in  habeas  corpus;  Eureka  County 
Bank  Habeas  Corpus  Cases,  35  Nev.  148,  126  Pac.  678,  discharging  on 
habeas  corpus  bank  officials  charged  with  feloniously  receiving  deposits 
with  knowledge  of  bank's  insolvency,  where  conduct  of  district  judge 
shows  extreme  prejudice  and  he  participated  in  drawing  of  grand  jury. 

Section  2006,  Compiled  Laws  of  New  Mexico,  providing  District  Court 
shall  always  be  open,  Is  valid. 

Approved  in  Butler  v.  United  Sates,  87  Fed.  661,  clerk  is  entitled 
to  attendance  fees  when  presence  is  required  on  days  between  terms, 
under  Rev.  Stats.,  §§  574,  638. 

Determination  of  facts  by  jury  is  not  necessary  to  valid  Judgment, 
Approved  in  Eldodt  v.  Territory,  10  N.  M.  151,  61  Pac.  109,  holding 
Governor's  appointee  as  territorial  treasurer  prima  facie  entitled  to 
office,  and  mandamus  proper  to  give  possession. 

Mandamus  lies  to  compel  county  clerk  to  obey  commands  of  de  facto 
commissioners. 

Approved  in  Hawhe  v.  McAllister,  4  Ariz.  154,  36  Pac.  171,  com- 
pelling clerk  and  members  of  board  of  supervisors  to  recognize  one 
elected  and  qualified  as  supervisor  but  declared  by  rest  of  board  not 
a  member;  Jewitt  v.  West,  33  Okl.  706,  127  Pac.  478,  certificate  of 
appointment  to  office  of  clerk  of  school  district  to  fill  vacancy  until 
election  of  successor  is  prima  facie  evidence  of  title,  entitling  appointee 
to  maintain  mandamus  against  one  claiming  office  by  unauthorized  elec- 
tion; Matney  v.  King,  20  Okl.  43,  93  Pac.  745,  holding  relator,  having 
certificate  based  on  canvass  of  vote  cast,  has  prima  facie  title  to  office 
of  district  clerk,  and  granting  mandamus  to  compel  judge  to  recognize 
him  as  clerk  of  court ;  Cameron  v.  Parker,  2  Okl.  318,  38  Pac.  28,  allow- 
ing mandamus  where  prima  facie  title  to  office  shown  to  obtain  posses- 
sion of  books,  records,  paraphernalia,  etc.,  of  office;  McDowell  v. 
Burnett,  90  S.  C.  402,  73  S.  E.  783,  reserving  decision  on  merits  in  man- 
damus proceedings  to  compel  payment  of  salary  to  city  magistrate  with- 
out making  adverse  claimant  party,  until  such  party  is  allowed  to  make 
his  answer;  Cameron  v.  Parker,  2  Okl.  318,  38  Pac.  28,  relator  with 
prima  facie  title  to  office  may  obtain  belongings  thereof  by  mandamus. 

Distinguished  in  State  v.  Sullivan,  83  Wis.  419,  53  N.  W.  678,  man- 
damus does  not  lie  to  try  title  of  candidate  who  has  qualified  and  been 
declared  elected. 

De  facto  officers.    Note,  140  Am,  St  Rep.  199. 
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Mandamus  to  try  who  is  de  facto  officer.    Note,  13  L.  R.  A.  (N.  8.) 
662. 

Term  of  imprisonment  for  civil  contempt.    Note,  6  Ann.  Gas.  536. 

Miscellaneous.  Cited  in  Gonzales  v.  Cunningham,  164  U.  S.  620,  41 
L.  Ed.  575,  17  Sup.  Ct.  185  (overruling  In  re  Borrego,  8  N.  M.  658,  46 
Pac.  212),  appeal  lies  from  order  of  Supreme  Court  of  New  Mexico 
Territory  discharging  habeas  corpus. 

140  IT.  S.  692-599,  35  L.  Ed.  543,  11  Sup.  Ot.  857,  KNEELAND  v.  BASS 
ETC.  MACH.  WORKS. 

Court  appointing  receiver  may  contract  necessary  debts  and'  prefer 
creditors. 

Approved  in  Bound  v.  South  Carolina  Ry.  Co.,  47  Fed.  31,  pre-exist- 
ing debt  for  rails  has  claim  to  earnings  prior  to  mortgagee 's ;  Willamette 
Valley,  66  Fed.  569,  13  C.  C.  A.  635,  ship  sent  by  receiver  out  of  juris- 
diction is  subject  to  lien  for  supplies;  Missouri  etc.  Ry.  Co.  v.  Chilton, 
7  Tex.  Civ.  App.  194,  27  S.  W.  276,  upon  discharge  of  receiver,  prop- 
erty returned  to  railroad  is  subject  to  existing  liabilities;  Freights  of 
The  Kate,  63  Fed.  716,  hypothecation  of  earnings  is  subject  to  lien  for 
advances  applied  to  assist  current  voyage. 

Court  may  direct  receiver  to  pay  operating  debts  previously  incurred. 

Approved  in  Pennsylvania  Steel  Co.  v.  New  York  City  Ry.  Co.,  198 
Fed.  734,  117  C.  C.  A.  503,  receiver  of  lessee  of  street  railway  system 
operating  roads  for  account  of  lessor  may  charge  deficits  to  estate  of 
lessor;  St.  Louis  Union  Trust  Co.  v.  Texas  etc.  Ry.  Co.,  59  Tex.  Civ. 
166,  126  S.  W.  300,  where  railroad  receiver's  income  is  insufficient  to 
satisfy  indebtedness  for  necessary  operating  expenses,  court  may  direct 
payment  out  of  proceeds  of  sale  before  distribution  is  made  to  creditors 
and  lienholders;  Finance  Co.  v.  Charleston  etc.  Ry.  Co.,  62  Fed.  208, 
10  C.  C.  A.  323,  courts  may  condition  receiver's  appointment  upon  pri- 
ority of  lien  for  current  expenses;  Southern  Ry.  Co.  v.  Carnegie  Steel 
Co.,  76  Fed.  495,  22  C.  C.  A.  289,  pre-existing  current  expenses  must 
be  provided  for  before  improvements. 

Distinguished  in  Int.  Trust  Co.  v.  United  States,  27  Colo.  256,  60  Pac. 
625,  holding,  court  cannot  authorize  receiver  of  coal  company  to  prefer 
indebtedness  incurred  in  running  business. 

Claims  which  take  precedence  over  mortgages  of  railway  and  like 
property.    Note,  54  Am.  St  Rep.  405,  420. 

Power  to  create  liens  by  receivers.    Note,  83  Am.  St.  Rep.  75. 

Presumably  supplies  were  used  on  main  line,  from  proceeds  of  sale 
of  which  court  ordered  payment. 


140  U.  S.  599-634        NOTES  ON  U.  S.  REPORTS.  "  744 

Approved  in  Illinois  Trust  &  Sav.  Bank  v.  Pacific  Ry.  Co.,  115  Cal. 
295,  47  Pac.  62,  assuming  all  things  necessary  to  authorize  order  for 
issue  of  receiver's  certificates. 

140  TJ.  &  599-634,  85  L.  Ed.  560,  11  Sup.  Ot.  988,  UNITED  STATES  v. 
DALLAS  MILITARY  ROAD  CO. 

It  is  error  to  dismiss  bill  without  allowing  hearing  after  pleas  sus- 
tained. 

Approved  in  State  of  Iowa  v.  Carr,  191  Fed.  266,  112  C.  C.  A.  477, 
where  equity  court  considers  conflicting  evidence,  finding  and  decree 
must  be  permitted  to  stand  unless  obvious  error  of  law  or  serious  mis- 
take of  fact  has  been  made;  United  States  v.  Oregon  &  C.  R.  Co.,  186 
Fed.  930,  Federal  court  of  equity  has  jurisdiction  of  suit  to  cancel 
patents  and  to  quiet  title  to  lands  granted  to  railroad,  involving  for- 
feiture for  violation  of  condition  subsequent  relating  to  sales  to  actual 
settlers ;  Chicago  B.  &  Q.  R.  Co.  v.  Weil,  183  Fed.  958,  106  C.  C.  A.  296, 
where,  after  filing  of  alleged  plea  in  bar  in  nature  of  plea  in  abatement, 
court  erred  in  denying  motion  for  leave  to  take  issue  thereon  and  in 
dismissing  bill  as  to  defendant  as  to  whom  plea  was  sustained;  Gun- 
ning System  v.  City  of  Buffalo,  157  Fed.  251,  where  bill  asserts  that 
bulletin-boards  are  not  billboards  and  are  not  nuisances  to  persons  or 
property,  complainant  should  have  leave  to  file  replication  to  plea; 
Coram  v.  Ingersoll,  148  Fed.  179,  78  C.  C.  A.  303,  where  answer  raised 
mixed  questions  of  law  and  fact,  plaintiff  had  right  to  reply  and  con- 
trovert various  matters  alleged  therein;  Wilcox  &  White  Co.  v.  Farrand 
Organ  Co.,  139  Fed.  48,  holding  plaintiff  entitled  to  reply  on  amended 
bill;  Files  v.  Brown,  124  Fed.  142,  59  C.  C.  A.  403,  holding  where  de- 
murrer overruled  vendor  has  right  to  answer  petition  to  rescind  sale  and 
cancel  order  authorizing  same;  Metcalf  v.  American  School  Furniture 
Co.,  122  Fed.  117,  holding  facts  in  plea  set  down  for  argument  taken 
as  true ;  Wilson  v.  Mitchell,  43  Fla.  122,  30  South.  707,  no  order  of  court 
passing  upon  sufficiency  of  plea  should  preclude  plaintiff's  right  to  con- 
trovert facts  alleged  therein;  Pearce  v.  Rice,  142  U.  S.  42,  35  L.  Ed. 
931,  12  Sup.  Ct.  135,  facts  proven  on  issue  taken  by  replication  to  plea 
avail  defendant  only  so  far  as  they  should  in  law  and  equity;  United 
States  v.  California  etc.  Land  Co.,  148  U.  S.  38,  37  L.  Ed.  358,  13  Sup. 
Ct.  460  (affirming  49  Fed.  497,  1  C.  C.  A.  330),  and  United  States  v. 
Dalles  Military  Road  Co.,  51  Fed.  631,  634,  635,  2  C.  C.  A.  419,  both 
holding  trial  must  be  on  issues  raised  by  pleas;  MacVeagh  v.  Denver 
etc.  Water- Works  Co.,  85  Fed.  75,  29  C.  C.  A.  33,  plaintiff  may  reply 
after  overruling  of  demurrer  to  plea. 

Distinguished  in  Giberson  v.  Cook,  124  Fed.  988,  holding  under  Rev. 
Stats.,  §  723,  Federal  court  has  no  jurisdiction  of  suit  to  quiet  title  where 
defendant  in  possession. 
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Laches  cannot  be  pleaded  against  government. 

Approved  in  San  Pedro  &  Canon  del  Agua  Co.  v.  United  States,  146 
U.  &  135,  36  L.  Ed.  916,  13  Sup.  Ct.  98,  and  United  States  v.  Willamette 
etc.  Road  Co.,  54  Fed.  809,  both  following  rule;  In  re  Stoever,  127  Fed. 
397,  holding  Bankruptcy  Act  of  1898,  providing  that  claim  must  be 
proved  within  one  year,  not  binding  on  United  States;  Young  v.  Charn- 
quist,  114  Iowa,  122,  86  N.  W.  207,  holding  plaintiff  entering,  in  1887, 
indemnity  railway  lands  selected  in  1878,  but  certified  by  government  in 
1891,  not  entitled  thereto  by  adverse  possession  in  1896;  Norfolk  etc. 
Ry.  Co.  v.  Board  of  Supervisors,  110  Va.  103,  65  S.  E.  534,  holding 
laches  are  not  available  as  defense  against  State  nor  against  county 
board  of  supervisors  representing  State  in  action  to  compel  railroad  to 
perform  obligation  to  construct  public  road. 

Distinguished  in  United  States  v.  Fletcher,  231  Fed.  328,  suit  by 
United  States  to  set  aside  patent  to  land  allowed  to  stand  for  thirty- 
five  years  was  barred  by  laches. 

Maxim  "Nullum  tempus  occurrit  regi."  Note,  101  Am.  St.  Rep. 
148,  152. 

Miscellaneous.  Cited  in  Hough  v.  Porter,  51  Or.  390,  393,  98  Pac. 
1092,  1093,  while  legal  effect  of  Desert  Land  Act  was  to  abrogate  doc- 
trine of  modified  riparian  rights  as  to  lands  acquired  after  its  enact- 
ment, it  does  not  affect  rights  giving  rise  to  that  doctrine — that  is,  for 
domestic  and  stock  requirements. 

140  XJ.  8.  634-647,  35  L.  Ed.  546,  11  Sup.  Ct.  94,  MARTIN  V.  BABBOUB. 

Arkansas  act  limiting  right  to  attack  tax  deeds  is  inapplicable  to  State 
land  commissioner  deed. 

Approved  in  Townsend  v.  Martin,  55  Ark.  197,  17  S.  W.  876,  though 
clerk  makes  out  certificate  of  sale  by  commissioner  with  effect  of  deed. 

Effect  of  statute  of  limitations  to  protect  purchaser  at  void  judicial 
sale.    Note,  9  Ann,  Gas.  873. 

Statutory  limitation  of  time  for  relief  against  tax  deed  as  affecting 
right  to  set  up  invalidity  of  tax  title.  Note,  46  I*.  B.  A.  (N.  S.) 
1067. 

Assessor's  failure  to  take  oath,  guaranteeing  fair  assessment,  voids  tax 
deed  in  Arkansas. 

Approved  in  Kalbfus  v.  Siddons,  42  App.  D.  C.  317,  holding  authority 
conferred  by  act  of  Congress  upon  assessor  to  administer  oaths  extends 
to  administration  of  oath  to  assistant  assessors;  Manahan  v.  Watts,  64 
N.  J.  L.  474,  45  Atl.  816,  holding  freeholder  not  having  taken  oath  of 
office  prescribed  by  N.  J.  Pub.  Laws  1894,  p.  529,  cannot  maintain 
information  to  obtain  possession  of  office;  Eaton  v.  Bennett,  10  N.  D. 
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349,  87  N.  W.  189,  holding  failure  of  assessor  to  affix  affidavit  to  assess- 
ment as  prescribed  by  section  1551,  N.  D.  Laws  1887,  vitiates  taxes  and 
makes  deed  based  thereon  voidable;  dissenting  opinion  in  State  Finance 
Co.  v.  Mather,  15  N.  D.  396,  11  Ann.  Oas.  1112,  109  N.  W.  355,  majority 
holding  failure  to  attach  prescribed  assessor's  affidavit  to  assessment- 
roll  does  not  invalidate  tax  sale  of  real  property  under  Revenue  Law 
of  1897. 

Distinguished  in  State  Finance  Co.  v.  Mather,  15  N.  D.  392,  11  Ann. 
Oas.  1112,  109  N.  W.  353,  failure  to  attach  prescribed  assessor's  affi- 
davit to  assessment-roll  does  not  invalidate  tax  sale  of  real  property 
under  Revenue  Law  of  1897. 

Effect  of  attempt  to  pay  taxes  frustrated  by  officer.    Note,  17  Ann. 
Oas.  820. 

Statutory  provision  for  notice  of  tax  sale  must  be  strictly  followed. 
Approved  in  Alexander  v.  Gordon,  101  Fed.  96,  41  C.  C.  A.  228,  hold- 
ing two  years1  possession  under  tax  sale  void  for  failure  to  record  with 
county  clerk  as  required  by  statute  gives  no  right  against  prior  owner; 
Alexander  v.  Capps,  100  Ark.  495,  140  S.  W.  725,  under  statute  requir- 
ing vote  to  be  taken  by  County  Court  in  levying  school  taxes,  and  that 
clerk  shall  keep  record  of  proceedings,  depositions  of  members  of  levy- 
ing board  that  school  tax  was  levied  as  statute  required  were  incom- 
petent, and  record  of  court  was  only  competent  evidence  to  show  that 
fact;  Logan  v.  Eastern  Arkansas  Land  Co.,  68  Ark.  250,  57  S.  W.  798, 
holding  unrecorded  tax  sale  void  under  Mansfield 's  Ark.  Dig.,  §  5762, 
requiring  such  recording;  Wine  v.  Woods,  158  Ind.  392,  63  N.  E.  760, 
holding  void  under  Wis.  Acts  1859,  c.  22,  §  50,  tax  deed  naming  only 
county  as  grantee  instead  of  State  also  as  required;  Priest  v.  Capitain, 
236  Mo.  457,  139  S.  W.  208,  under  Rev.  Stats.  1889,  §  2029,  providing 
that  service  of  process  on  defendant  in  another  State  may  be  made  by 
officer  authorized  to  serve  process  within  State  and  shall  be  proved 
by  affidavit  of  officer  made  before  clerk  or  judge  of  court,  no  other 
proof  can  be  accepted;  Rustin  v.  Merchants'  etc.  Tunnel  Co.,  23  Colo. 
356,  47  Pac.  301,  where  statute  requires  filing  of  affidavit  of  publication, 
no  other  evidence  is  admissible. 

Arkansas  statute  requiring  recording  and  certifying  of  delinquent  list 
is  peremptory. 

Approved  in  Cook  v.  Ziff  Colored  Masonic  Lodge  No.  119,  80  Ark. 
35,  96  S.  W.  619,  holding  statement  at  foot  of  record  of  delinquent  tax 
list  that  publication  was  made  in  newspaper  on  certain  dates  was  suffi- 
cient certificate;  Martin  v.  Allard,  55  Ark.  222,  17  S.  W.  878,  following 
rule;  Comfort  v.  Ballingal,  134  Mo.  294,  35  S.  W.  613,  where  certificate 
of  newspaper's  president  showed  only  one  publication. 
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Distinguished  in  Harbert  v.  Drtrden,  116  Mo.  App.  515,  92  S.  W. 
747,  publication  of  process  not  invalid  although  neither  affidavit  or  order 
set  out  that  defendants  could  not  be  served  within  State. 

State  is  bound  by  officers'  acts  a— suing  lot,  after  sale,  to  former 
owner,  and  waives  forfeiture. 

Approved  in  Gauthreaux  v.  Theriot,  121  La.  874,  875,  877,  126  Am. 
St  Rep.  328,  46  South.  893,  894,  acts  of  taxing  officers  in  placing  prop- 
erty adjudicated  to  State  for  unpaid  taxes  on  tax-rolls  for  succeeding 
years  and  receiving  taxes  from  tax  debtor  continuing  in  undisturbed 
possession  waives  prior  adjudication;  Lisso  &  Bro.  v.  Giddens,  117  La. 
514,  41  South.  1031,  act  of  sale  of  1897  for  taxes  of  1896  is  null  by 
reason  of  fact  that  taxes  had  been  paid;  Gilmore  v.  Schenck,  115  La. 
399,  39  South.  44,  estopping  State  receiving  taxes  from  one  person 
from  selling  same  property  for  same  taxes  to  another;  Booksh  v.  A. 
Wilbert  Sons  Lumber  etc.  Co.,  115  La.  358,  39  South.  11,  estopping 
State  under  duplicate  assessment  from  selling  property  on  which  taxes 
have  been  paid;  Cecil  v,  Clark,  44  W.  Va.  674,  30  S.  E.  221,  State  can- 
not assail  its  own  proceeding  to  sell  land  which  is  redeemed  therein. 

Distinguished  in  In  re  Veith,  130  La.  1111,  58  South.  900,  where  tax 
debtor  is  not  lulled  into  false  security  and  deprived  of  right  to  redeem 
by  failure  of  State  to  claim  ownership  by  virtue  of  tax  sale,  and  is  not 
in  possession,  and  has  not  paid  taxes,  State  is  not  estopped  to  claim 
ownership. 

Miscellaneous.  Cited  in  Pitre  v.  Schlesinger,  110  La.  236,  34  South. 
426,  holding  State's  vendee  at  tax  sale  cannot  claim  prescription  of 
article  233,  La.  Const.,  where  State  continued  to  tax  former  owners  of 
land;  Pitre  v.  Haas,  110  La.  178,  34  South.  367,  holding  purchaser  at 
tax  sale  based  on  fraudulent  valuation  accepted  by  State  auditor  cannot 
invoke  La.  Const.,  art.  233;  Carey  v.  Cagney,  109  La.  83,  33  South.  91, 
holding  tax  purchaser  cannot  invoke  aid  of  Statute  of  Repose,  where 
original  owner  remains  in  possession. 

140  U.  S.  647-664,  35  L.  Ed.  532,  11  Sup.  Ot  862,  CHICAGO  DISTILLING 
OO.  v.  STONE. 

Not  cited. 

140  U.  S.  664-665,  35  L.  Ed.  556,  11  8up.  Ot.  968,  NEW  OBLBANS  V. 
LOUISIANA  CONST.  OO. 

Municipality's  lease  of  levee  does  not  affect  public  character  or  render 
city's  reversionary  Interest  subject  to  execution. 

Approved  in  Kerr  v.  New  Orleans,  126  Fed.  924,  61  C.  C.  A.  450, 
holding  square  of  land  in  New  Orleans  held  in  trust  for  public  purposes 
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cannot  be  seized  to  satisfy  judgment  against  city;  Board  of  Liquidation 
v.  City  of  New  Orleans,  118  La.  714,  43  South.  308,  309,  offer  of  city 
to  sell  property  known  as  "sugar-shed,"  dedicated  to  public  use,  did 
not  change  its  status,  or  estop  city  from  receding  from  intention  to 
sell ;  Board  of  Liquidation  v.  New  Orleans,  116  La.  423,  40  South.  783, 
denying  mere  offer  to  sell  property  withdrew  it  from  public  use;  State 
ex  rel.  v.  Board  of  Levee  Commrs.,  109  La.  419,  33  South.  392,  holding 
under  article  290,  La.  Const.,  consent  of  New  Orleans  board  of  commis- 
sioners necessary  to  build  wharves  on  riparian  lands;  St.  Anne's  Asylum 
v.  New  Orleans,  104  La.  401,  29  South.  120,  holding  city  holding  batture 
property  on  river  may  advance  landing  line  over  shoaling  bank  and  may 
lease  landing  and  batture  property  to  private  individuals;  Bryant  v. 
Logan,  56  W.  Va,  145,  49  S.  E.  23,  denying  lease  of  park  for  horse 
training  and  racing  an  unlawful  diversion  from  legitimate  use;  Louis- 
iana Construction  etc.  Co.  v.  Illinois  etc.  R.  R.  Co.,  49  La.  Ann.  551, 
37  Ii.  R.  A.  668,  21  South.  899,  city  cannot  lease  batture  to  railroad  for 
ninety-nine  years ;  Fleitas  v.  New  Orleans,  51  La.  Ann.  5,  12,  18,  24,  26, 
24  South.  624,  627,  630,  632,  633,  New  Orleans  commission  created  by 
act  of  1896,  does  not  affect  rights  under  above  lease. 

140  U.  8.  665-666,  35  L.  Ed.  592,  11  Sap.  Ot.  884,  MORMON  CHURCH  V. 
UNITED  STATES. 

Decree  at  preceding  term,  providing  for  charitable  disposition  of  for- 
feited property,  stated. 

Approved  in  Nephi  Irr.  Co.  v.  Jenkins,  8  Utah,  373,  31  Pac.  987,  equity 
court,  uncertain  of  facts,  may  refer  cause  to  master  to  investigate; 
United  States  v.  Late  Corporation  of  Church  of  Jesus  Christ  of  Latter 
Day  Saints,  150  U.  S.  147,  37  L.  Ed.  1034,  14  Sup.  Ct.  44  (reversing  8 
Utah,  328,  31  Pac.  439),  directing  disposition  of  property  in  accordance 
with  congressional  joint  resolution. 

Disposition  of    property  of    church    upon    dissolution.    Note,  47 
I*  E.  A.  (N.  S.)  1015. 

140  U.  S.  680,  35  L.  Ed.  601,  11  Sup.  Ot.  1020,  FITTON  V.  TAYLOR. 

Appeal  dismissed  with  costs,  pursuant  to  sixteenth  role,  on  motion  of 
appellee. 

Approved  in  Cronkhite  v.  Both  well,  3  Wyo.  742,  31  Pac.  401,  court 
rule  for  dismissal  for  failure  to  file  briefs  has  force  of  law. 

Validity  of  statute  making  railroad  absolutely  liable  for  damage 
by  fire.    Note,  16  Ann.  Gas.  941,  943. 

140  U.  S.  690,  36  L.  Ed.  763,  11  Sup.  Ct.  1025,  MILLER  ▼.  EDGERTON. 

Appeal  dismissed  with  costs,  pursuant  to  sixteenth  rule,  on  motion  of 
defendant  in  error. 
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Approved  in  Cronkhite  v.  Bothwell,  3  Wyo.  742,  31  Pac.  401,  court 
rule  for  dismissing  on  failure  to  file  briefs  has  force  of  law. 

140  TJ.  S.  691,  35  L.  Ed.  596,  11  Sup.  Ct.  1026,  NEW  YOBS  ETC.  B.  R< 
CO.  V.  WOODRUFF. 

Appeal  dismissed,  per  stipulation,  on  motion  of  plaintiff  in  error. 
Approved  in  Connecticut  v.  Woodruff,  153  U.  S.  691,  38  L.  Ed.  871, 
14  Sup.  Ct.  976,  dismissing  on  authority  of  principal  case. 

140  TJ.  8.  704,  85  L.  Ed.  743,  11  Sup.  Ot.  1031,  WESTERN  ELECTRIC  GO. 
Y.  REEDY. 

Appeal  affirmed,  with  costs,  by  divided  court. 
Distinguished  in  Western  Electric  Co.  v.  Reedy,  66  Fed.  164,  as  to 
effect  of  prior  infringement  decree  on  suit  involving  different  patent. 
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141  U.  a  1-18,  36  L,  Ed.  631,  11  Sap.  Ot.  848,  IN  RE  GABNBTT. 

Fourth  section,  Act  of  1886,  extending  limited  liability  to  river  vessels, 
is  valid. 

Approved  in  In  re  Old  Dominion  S.  S.  Co.,  115  Fed.  850,  holding 
•proceeding  by  ship  owner  in  District  Court  for  limitation  of  liability 
under  Rev.  Stats.,  §  4282,  if  not  previously  adjudicated,  determinable 
by  court,  not  jury;  In  re  Eastern  Dredging  Co.,  138  Fed.  943,  owner  of 
scow  employed  in  carrying  mud  in  Boston  harbor  may  maintain  pro- 
ceedings for  limitation  of  liability  on  account  of  collision;  People  v. 
Knight,  171  N.  T.  363,  64  N.  E.  155,  holding  cab  service  within  State, 
maintained  at  terminus  of  interstate  railroad,  not  exempt  from  taxation 
under  tax  law,  §  184  (Laws  1896,  c.  908). 

Congress9  power  to  amend  maritime  law  extends  to  an  maritime  matters 
and  places. 

Approved  in  United  States  v.  Hamburg-Amerikanische  Packetfahrt 
Actien  Gasellschaft,  212  Fed.  44,  128  C.  C.  A.  496,  holding  Limited  Lia- 
bility Act  exists  in  favor  of  shipper  even  as  against  United  States; 
Watson  v.  St.  Louis  etc.  Ry.  Co.,  169  Fed.  955,  upholding  Federal  Lia- 
bility Act  of  1908;  Wilmington  Transp.  Co.  v.  Railroad  Commission, 
166  Cal.  745,  137  Pac.  1155,  holding  steamship  company  operating  on 
ocean  between  two  ports  in  Los  Angeles  county  is  within  jurisdiction 
of  railroad  commission  of  California;  Lehigh  Valley  R.  R.  Co.  v.  Penn- 
sylvania, 145  U.  S.  203,  36  L.  Ed.  676,  12  Sup.  Ct.  809,  arguendo;  The 
E.  A.  Shores,  Jr.,  73  Fed.  348,  holding  Harter  law  (February  13,  1893) 
applying  rule  to  vessels  on  Great  Lakes. 

Distinguished  in  The  City  of  Nor  walk,  55  Fed.  105,  holding  State 
statute  giving  damages  for  negligence  as  applied  to  collision  in  navi- 
gable waters  valid. 

(751) 
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Limited  liability  law  extends  to  navigable  riven  above  tide  water. 
Approved  in  Monongahela  River  Consol.  Coal  etc.  Co.  v.  Hurst,  200 
Fed.  713,  119  C.  C.  A.  127,  holding  limitation  of  liability  may  be  sought 
after  decree  rendered;  Willow  River  Club  v.  Wade,  100  Wis.  99,  42 
L.  R.  A.  318,  76  N.  W.  275,  holding  Willow  River  navigable. 

Limitation  of  vessel  owner's  liability.    Note,  Ann.  Gas.  1912D,  1224. 

Admiralty  law  and  jurisdiction  extend  over  Savannah  Biver  to  highest 
navigable  point. 

Approved  in  The  Robert  W.  Parsons,  191  U.  S.  35,  48  L.  Ed.  81,  24 
Sup.  Ct.  8,  holding  Erie  Canal  connecting  navigable  waters,  commerce 
thereon  being  domestic  and  foreign,  lien  for  repairs  on  canal  boat 
thereon  enforceable  only  in  admiralty  courts;  United  'States  v.  Ban- 
ister Realty  Co.,  155  Fed.  593,  holding  admiralty  jurisdiction  extended 
over  inlet  connecting  Bay  of  Far  Rockaway  with  ocean ;  Mills  v.  United 
States,  46  Fed.  745,  holding  rights  of  riparian  owner  in  ebb  and  flow  of 
tide  subordinate  to  control  of  government  for  navigation. 

Jurisdiction  over  sea.    Note,  46  L.  R.  A.  279. 

Admiralty  jurisdiction  extends  over  regularly  enrolled  vessel  in  com- 
merce on  navigable  river. 

Approved  in  In  re  Morrison,  147  U.  S.  33,  37  L.  Ed.  67,  13  Sup.  Ct, 
253,  and  The  E.  A%.  Shores,  Jr.,  73  Fed.  347,  both  applying  principle; 
Lehigh  Val.  R.  R.  Co.  v.  Pennsylvania,  145  U.  S.  204,  36  L.  Ed.  676, 
12  Sup.  Ct.  809,  arguendo. 

Liability  of  ship  owner  for  collision  due  to  negligence  of  qualified 
pilot.    Note,  19  E.  R.  0.  219. 

Miscellaneous.  Cited  in  Lewis  Pub.  Co.  v.  Wyman,  168  Fed.  760, 
holding  bill  to  enjoin  postmaster  from  refusing  to  admit  publication 
to  mails  will  be  dismissed,  where  department  issues  permit  pending  liti- 
gation; Spain  v.  St.  Louis  etc.  R.  Co.,  151  Fed.  530,  refusing  to  allow 
one  whose  right  was  not  affected  to  attack  constitutionality  of  Federal 
Liability  Act. 

141  TJ.  8.  1&-36,  35  L.  Ed.  613,  11  Sup.  Ct.  876,  PTTLLMA1T8  PALACB- 
CAE  CO.  v.  PENNSYLVANIA. 

State  court's  decision  that  tax  law  accords  with  State  Constitution  is 
conclusive  on  error. 

Approved  in  Western  Union  Tel.  Co.  v.  Henderson,  68  Fed.  600,  hold- 
ing act  of  Indiana,  March  6,  1893,  relating  to  taxation,  valid;  Preston 
v.  Finley,  72  Fed.  855,  upholding  Texas  occupation  tax  on  persons  sell- 
ing certain  newspapers  or  publications  of  like  character;  Osborne  v. 
State,  33  Fla.  197,  39  Am.  St.  Rep.  123,  25  L.  R.  A.  132, 14  South.  599. 
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What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  R.  A.  530. 

Questions  considered  by  Federal  Supreme  Court  in  reviewing  judg- 
.  ments  of  State  courts.    Note,  63  L.  R.  A.  575. 

Personalty  Is  taxable  where  found,  irrespective  of  owner's  domicile. 
Approved  in  Union  etc.  Transit  Co.  v.  Kentucky,  199  U.  S.  206,  50 
L.  Ed.  154,  26  Sup.  Ct.  36,  due  process  is  denied  Kentucky  corporation 
by  tax  under  Kentucky  statute  on  its  rolling  stock  permanently  located 
in  other  States;  Old  Dominion  S.  S.  Co.  v.  Virginia,  198  U.  S.  305, 
49  L.  Ed.  1062,  25  Sup.  Ct.  686,  vessels  which,  though  engaged  in  inter- 
state commerce,  are  employed  wholly  within  State,  are  subject  to  State 
tax  though  enrolled  in  port  of  another  State;  Carstairs  v.  Cochran,  193 
U.  S.  16,  48  L.  Ed.  597,  24  Sup.  Ct.  318,  upholding  Maryland  statute  tax- 
ing liquors  in  bonded  warehouses  and  requiring  warehouseman  to  pay 
tax  and  giving  him  lien  therefor ;  Blackstone  v.  Miller,  188  U.  S.  204, 
47  L.  Ed.  444,  23  Sup.  Ct.  278,  holding  State  may  tax  the  transfer,  under 
will  of  nonresident,  of  debts  due  the  decedent  by  its  citizens;  Bristol 
v.  Washington  County,  177  U.  S.  144,  145,  44  L.  Ed.  706,  707,  20  Sup. 
Ct.  590,  holding  nonresident's  investments  are  subject  to  taxation  under 
laws  of  the  State,  where  resident  agent  performs  all  the  business  at 
his  office;  Rockefeller  v.  O'Brien,  224  Fed.  552,  holding  automobile 
brought  by  owner  on  summer  vacation  properly  taxed  in  State  where 
[located ;  In  re  Richheimer,  221  Fed.  23,  136  C.  C.  A.  542,  holding  where 
trust  is  sought  to  -be  enforced  over  shipment  of  coffee  located  in  Chi- 
cago, same  is  governed  by  law  of  Illinois;  Coulter  v.  Weir,  127  Fed. 
908,  62  C.  C.  A.  429,  holding  Ky.  Stats.  1903,  §  4077  et  seq.,  imposing 
tax  on  tangible  property  of  corporation  not  otherwise  taxed;  not  un- 
constitutional applying  to  interstate  express  company;  Ruckgaber  v. 
Moore,  104  Fed.  950,  31  Civ.  Proc.  310,  holding  War  Revenue  Act  1898, 
§  29  (30  Stat.  464),  not  applicable  to  bequest  of  property  unless  such, 
in  absence  of  will,  were  distributable  under  intestate  laws  of  some 
State ;  Town  of  Fairbanks  v.  Independent  Meat  Market,  4  Alaska,  151, 
holding  town  of  Fairbanks  could  not  tax  cattle  located  without  town; 
Olson  v.  San  Francisco,  148  Cal.  82,  83,  82  Pac.  851,  852,  vessel  engaged 
in  interstate  commerce,  registered  in  Washington  but  having  home  port 
in  San  Francisco  under  U.  S.  Rev.  Stats.,  §  4141,  is  taxable  in  San  Fran- 
cisco, though  she  has  never  been  there;  Buck  v.  Beach,  164  Ind.  42,  108 
Amu  St.  Rep.  272,  71  N.  E.  965,  upholding  tax  on  notes  owned  by  non- 
resident kept  by  agent  in  State  though  they  were  removed  veach  year 
shortly  prior  to  day  fixed  by  law  for  assessment;  General  Electric  Co.  v. 
Board  of  Assessors,  121  La.  123,  46  South.  125,  holding  debts  due  on 
open  account  taxable  to  debtor;  Corry  v.  Baltimore,  96  Md.  322,  53 
Atl.  943,  holding  shares  of  stock  held  and  owned  by  nonresident  of 
XV— 48 
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State  in  Maryland  corporation  are  liable  to  taxation  under  statutes  of 
said  State;  State  ex  rel.  Smith  v.  Probate  Court,  124  Minn.  512,  Ann. 
Oaa.  1915B,  861,  60  L.  R.  A.  (N.  8.)  262,  145  N.  W,.  392,  holding  State 
of  Minnesota  may  tax  transfer  of  property  by  will,  even  though  evi- 
dence of  property  situated  in  Kentucky;  State  v.  Western  Union  Tel. 
Co.,  96  Minn.  23, 104  N.  W.  572,  upholding  Laws  1891,  p.  70,  as  amended 
in  1901,  providing  for  taxation  of  tangible  and  intangible  property  of 
telegraph  companies  with  State  as  system;  Swedish  etc.  Nat.  Bank  v. 
First  Nat.  Bank,  89  Minn.  113,  94  N.  W.  222,  holding  place  of  perform- 
ance or  enforcement  of  pledge  is  State  where  property  is  situated,  and 
laws  of  that  State  determine  its  validity;  De  Rochemont  v.  New  York 
Cent.  etc.  R.  Co.,  75  N.  H.  162,  163,  139  Am.  St.  Rep.  673,  29  L.  R.  A. 
(N.  S.)  529,  71  Atl.  870,  holding  State  may  attach  car  of  foreign  rail- 
road when  same  not  in  actual  use;  Lock  wood  v.  United  States  Steel 
Corp.,  209  N.  Y.  383,  *L.  R.  A.  19150,  471,  103  N.  E.  699,  holding  New 
Jersey  company  maintaining  office  in  New  York  for  transfer  of  stock 
could  be  compelled  to  transfer  stock  at  said  office;  People  v.  Knight,  171 
N.  Y.  361,  64  N.  E.  154,  holding  cab  service  within  State,  maintained 
at  terminus  of  interstate  railroad,  not  exempt  from  taxation  under  tax 
law,  §184  (Laws  1896,  c.  908);  State  v.  Fidelity  &  Deposit  Co.,  35 
Tex.  Civ.  217,  219,  80  S.  W.  546,  547,  securities  deposited  by  foreign 
guaranty  company  with  State  treasurer  as  required  by  statute  are  tax- 
able by  State;  New  Orleans  v.  Stempel,  175  U.  S.  321,  44  L.  Ed.  180, 
20  Sup.  Ct.  114,  following  rule;  Brown  v.  Smart,  145  U.  S.  457,  36 
L.  Ed.  775,  12  Sup.  Ct.  959,  extending  principle  to  insolvent  law  declar- 
ing conveyance  of  property  by  insolvent,  void;  Adams  Express  Co.  v. 
Ohio,  165  U.  S.  226,  227,  41  L.  Ed.  697, 17  Sup.  Ct.  311,  upholding  Ohio 
statute  taxing  express  companies ;  Adams  Express  Co.  v.  Ohio,  166  U.  S. 
224,  41  L.  Ed.  979,  17  Sup.  Ct.  607,  holding  Kentucky  statute  of  Novem- 
ber 11,  1892,  imposing  "franchise"  tax  on  corporations  valid  as  to 
foreign  corporations;  Savings  Society  v.  Multnomah  Co.,  169  U.  S.  427, 
42  L.  Ed.  805,  18  Sup.  Ct.  394,  applying .  principle  to  Oregon  statute 
taxing  mortgages  though  owned  by  nonresidents;  Western  Union  Tel. 
Co.  v.  Norman,  77  Fed.  21,  23,  upholding  Kentucky  Stats.  1894,  §  4077, 
imposing  tax  on  corporate  franchises. 

Distinguished  in  Buck  v.  Beach,  206  U.  S.  401,  51  L.  Ed.  1111,  27 
Sup.  Ct.  712,  holding  Indiana  cannot  tax  debts,  evidenced  by  notes 
given  and  payable  in  Ohio. 

Situs  of  personal  property  for  the  purpose  of  taxation.    Note,  62 
Am.  St  Rep.  449,  468,  470,  471,  472,  474. 

Situs  of  vessels  for  purpose  of  taxation.    Note,  3  Ann.  Oaa.  1104. 

Situs,  for  tax  purposes,  of  tangible  personalty  of  domestic  corpora- 
tions.   Note,  69  L.  R.  A.  442,  447,  450. 
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Local  situs  within  State  of  nonresident's  tangible  personal  prop- 
erty for  taxation.    Note,  7LB.A.  (N.  S.)  704,  707. 

Situs,  as  between  different  States  or  countries,  of  personal  prop- 
erty for  tax  purposes.    Note,  L.  R.  A.  19150,  910. 

8tate  may  tax  personalty  engaged  In  Interstate  or  foreign  commerce, 
like  other  personalty. 

Approved  in  Atlantic  etc.  Tel.  Co.  v.  Philadelphia,  190  U.  S.  163,  47 
L.  Ed.  999,  23  Sup.  Ct.  818,  holding  telegraph  company,  though  engaged 
in  interstate  commerce,  may  be  taxed  by  municipality  regarding  super- 
vision of  its  poles  and  wires;  Union  Refrigerator  Transit  Co.  v.  Lynch, 
177  U.  S.  152,  44  L.  Ed.  710,  20  Sup.  Ct.  632,  holding  State  may  tax 
average  number  of  ref rigerator-cass  used  by  railroad  within  State  owned 
by  foreign  corporation  with  office  elsewhere;  United  States  v.  Billings, 
190  Fed.  367,  upholding  Tariff  Act  of  August  5,  1909,  imposing  tax 
on  foreign-built  yachts;  Tost  v.  Lake  Erie  Transp.  Co.,  112  Fed.  747, 
748,  50  C.  C.  A.  511,  holding  interstate  or  foreign  commerce  vessels, 
registered  under  Federal  laws,  with  name  of  port  on  stern,  under  Rev. 
Stats.,  §  4178,  have  situs  for  taxation  at  home  port ;  Coff  v.  Kennefick- . 
Hammond  Co.,  80  Ark.  139,  117  Am.  St.  Rep.  79,  10  Ann.  Oaa.  63,  7 
L.  R.  A-  (N.  S.)  704,  96  S.  W.  986,  holding  railroad  appliance  brought 
in  State  for  construction  purposes  was  not  in  transit  and  was  taxable 
by  State;  Judy  v.  Beckwith,  137  Iowa,  32,  15  Ann.  Oaa.  890,  15  L.  R.  A/. 
(N.  S.)  142,  114  N.  W.  568,  holding  shares  of  stock  are  taxable  to 
owner  regardless  of  tax  on  capital  stock  in  domicile  of  corporation; 
Scollard  v.  American  Felt  Co.,  194  Mass.  129,  80  N.  E.  234,  holding  per- 
sonal property  of  foreign  corporation  found  in  Boston  was- taxable  by 
Massachusetts;  Germania  etc.  Co.  v.  Auditor  Gen.,  184  Mich.  627,  151 
N.  W.  607,  upholding  tax  on  oil  tank-cars  passing  through  Michigan; 
Detroit  Citizens'  St.  R.  R.  Co.  v.  Common  Council  of  Detroit,  125  Mich. 
689,  85  N.  W.  102,  holding  processes  by  which  assessors  arrived  at  value 
of  street  railroad  are  immaterial,  regarding  validity,  where  property 
is  honestly  worth  assessment;  State  v.  Canda  Cattle  Car  Co.,  85  Minn. 
460,  89  N.  W.  67,  holding  chapter  160,  Laws  1897,  imposing  two  per 
cent  tax  upon  property  engaged  in  interstate  commerce,  same  not  being 
uniform  rate,  violates  section  1,  article  IX,  of  State  Constitution; 
People  v.  Reardon,  184  N.  Y.  455,  112  Am.  St  Rep.  644,  77  N.  E.  978, 
upholding  act  of  1905  imposing  tax  on  transfers  of  stock  in  domestic 
and  foreign  corporations;  Canadian  Pacific  Ry.  Co.  v.  King  County, 
90  Wash.  42,  43,  155  Pac.  418,  upholding  tax  imposed  by  Oregon  on 
railroad,  even  though  part  of  business  transacted  in  Canada;  Noble  v. 
Amoretti,  11  Wyo.  252,  71  Pac.  881,  upholding  State  tax  on  stock  of 
goods  of  licensed  Indian  trader  located  on  reservation;  dissenting 
opinion  in  Jackson  v.  Corporation  Commission,  130  N.  C.  420,  42  S.  E. 
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135,  majority  holding  assessment  of  realty  of  railroad  in  1900  cannot 
be  used  in  determining  valuation  of  franchise  under  Pub.  Laws  1901, 
c.  7,  §  50,  the  assessments  being  different ;  Cleveland  etc.  Ry .  Co.  v. 
Backus,  154  U.  S.  445,  38  L.  Ed.  1048,  14  Sup.  Ct.  1124,  and  Linehan 
etc.  Transfer  Co.  v.  Pendergrass,  70  Fed.  2,  16  C.  C.  A.  585,  following 
rule ;  Ficklen  v.  Shelby  Co.,  145  U.  S.  22,  86  L.  Ed.  607, 12  Sup.  Ct.  812, 
upholding  Tennessee  broker's  license;  Emert  v.  Missouri,  156  U.  S. 
320,  89  L.  Ed.  437,  15  Sup.  Ct.  374,  upholding  State  license  tax  on 
peddlers  as  to  peddlers  of  goods  sent  to  them  by  foreign  manufac- 
turers; In  re  Nichols,  48  Fed.  165,  declaring  city  ordinance  imposing 
license  tax  on  solicitors  void  as  to  solicitors  for  foreign  houses ;  Sanford 
v.  Poe,  69  Fed.  554,  555,  16  C.  C.  A.  305,  applying  principle  to  State 
statute  assessing  express  companies ;  Reinhart  v.  McDonald,  76  Fed.  405, 
holding  State  may  tax  rolling  stock  used  partly  in  State,  though  also 
taxed  in  another  State;  Jack  v.  Walker,  79  Fed.  141,  holding  mortgage 
upon  Ohio  real  estate  owned  by  nonresident  owner,  not  taxable  in  Ohio; 
Denver  etc.  Ry.  Co.  v.  Church,  17  Colo.  3,  8,  81  Am.  St.  Rep.  253,  257, 
28  Pac.  468,  470,  holding  domestic  corporation  taxable  on  cars  in  its 
use,  though  owned  by  foreign  corporation;  Hall  v.  American  Refriger- 
ator Transit  Co.,  24  Colo.  296,  297,  298,  299,  300,  301,  65  Am.  St.  Rep. 
225,  226,  227,  228,  51  Pac.  423,  424,  425,  following  rule  in  taxation  of 
refrigerator-cars ;  Western  Union  Tel.  Co.  v.  Taggart,  141  Ind.  295,  40 
N.  E.  1055,  holding  Indiana  statute  of  March,  1893,  apportioning  tax 
upon  property  of  telegraph  company  in  State,  valid;  Coit  v.  Sutton, 
102  Mich.  327,  25  L.  R.  A.  820,  60  N.  W.  691,  holding  State  statute  de- 
claring contracts  of  corporations  void,  unless  franchise  license  fee  paid, 
void  as  to  foreign  corporation;  Buck  v.  Miller,  147  Ind.  601,  62  Am. 
St.  Rep.  446,  37  L.  R.  A.  390,  47  N.  E.  11,  applying  principle  to  taxa- 
tion of  choses  in  action;  Lumberville  Bridge  Co.  v.  Board  of  Assessors, 
55  N.  J.  L.  535,  25  L.  R.  A.  137,  26  Atl.  713,  reviewing  cases  on  State 
taxation ;  dissenting  opinion  in  In  re  Bronson,  150  N.  Y.  19,  34  L.  R  A. 
245,  44  N.  E.  712,  majority  holding  bonds  of  local  corporation  kept  at 
residence  of  nonresident  owner,  not  taxable  under  New  York  Law  of 
1892,  c.  399;  Union  Refrigerator  Transit  Co.  v.  Lynch,  18  Utah,  387, 
55  Pac.  641,  holding  leased  cars  owned  by  corporation  having  no  busi- 
ness in  State,  but  used  in  State,  taxable  there;  State  v.  Stephens,  146 
Mo.  681,  682,  69  Am.  St  Rep.  636,  637,  48  S.  W.  934,  935,  Briggs  v. 
Stroud,  58  Fed.  719,  Pollock  v.  Farmers'  Loan  etc.  Co.,  157  U.  S.  576, 
39  L.  Ed.  817,  15  Sup.  Ct.  688,  Osborne  v.  State,  33  Fla.  200,  39  Am. 
St.  Rep.  124,  25  L.  R.  A.  132,  14  South.  600,  Western  Union  Tel.  Co. 
v.  Taggart,  163  U.  S.  14,  41  L.  Ed.  54,  16  Sup.  Ct.  1058,  New  York  v. 
Roberts,  171  U.  S.  665,  43  L.  Ed.  326,  19  Sup.  Ct  61,  and  Chicago  etc. 
Ry.  v.  Sturn,  174  U.  S.  714,  43  L.  Ed.  1145, 19  Sup.  Ct.  799,  arguendo. 


757       PULLMAN'S  P.  C.  CO.  v.  PENNSYLVANIA.    141 U.  S.  1&-36 

Distinguished  in  Galveston  etc.  Ry.  Co.  v.  Texas,  210  U.  S.  225,  52 
I*  Ed.  1035,  28  Sup.  Ct.  638,  holding  State  cannot  tax  gross  receipts, 
derived  from  commerce  coming  from  other  States;  Denver  v.  Hobbs 
Estate,  58  Colo.  228,  144  Pac.  877,  holding  State  statute  did  not  allow 
tax  on  shares  of  stock  of  foreign  corporation;  People  v.  Wemple,  138 
N.  Y.  11,  15,  19  L.  R.  A.  698,  699,  33  N.  E.  723,  724,  holding  railroad 
whose  only  business  within  State  is  receipt  and  discharge  of  freight 
over  its  lines,  not  taxable  by  State  on  franchise. 

Constitutionality    of    State    regulations    of    interstate    commerce. 
Note,  27  Am.  St.  Rep.  561. 

Taxation  by  State  of  railroad's  capital  stock  In  proportion  of  State 
mileage  to  total  mileage  Is  valid. 

Approved  in  United  States  Express  Co.  v.  Minnesota,  223  U.  S.  344, 
56  L.  Ed.  465,  32  Sup.  Ct.  211,  holding  gross  receipts  of  railroad  may  be 
based  on  earnings  from  shipments  carried  wholly  within  State;  Union 
etc.  Transit  Co.  v.  Kentucky,  199  U.  S.  206,  50  L.  Ed.  154,  26  Sup.  Ct. 
36,  due  process  is  denied  Kentucky  corporation  by  tax  under  Kentucky 
statute  on  rolling  stock  permanently  located  in  other  States;  Delaware 
etc.  R.  R.  Co.  v.  Pennsylvania,  198  U.  S.  354,  49  L.  Ed.  1082,  25  Sup.  Ct. 
669,  including  in  appraisement  of  capital  stock  of  domestic  corporation 
value  of  coal  mined  in  State  but  situated  outside  of  State,  is  void; 
Kehrer  v.  Stewart,  197  U.  S.  67,  49  L.  Ed.  667,  25  Sup.  Ct.  403,  uphold- 
ing Georgia  tax  on  resident  managers  of  nonresident  meat-packers, 
though  greater  part  of  business  is  interstate,  when  State  courts  con- 
strue  tax  to  apply  only  to  local  business ;  Fargo  v.  Hart,  193  U.  S.  499, 
48  L.  Ed.  765,  24  Sup.  Ct.  498,  personalty  owned  by  nonresident  express 
company  and  situated  out  of  State  not  considered  in  fixing  taxing  value 
of  property  on  mileage  basis;  Fargo  v.  Powers,  220  Fed.  710,  711, 
applying  principle  in  tax  imposed  by  State  of  Michigan;  T amble  v. 
Pullman  Co.,  207  Fed.  35,  38,  124  C.  C.  A.  590,  holding  Tennessee  could 
not  tax  Pullman  cars  without  determining  a  fixed  situs  for  them ;  Inter- 
national Transit  Co.  v.  City  of  Sault  Ste.  Marie,  194  Fed.  527,  holding 
city  of  Sault  Ste.  Marie  cannot  tax  Canadian  company  operating  ferry 
on  St.  Mary's  River;  In  re  Arkansas  Rate  Cases,  187  Fed.  319,  holding! 
intrastate  business  justly  chargeable  with  proportion  of  expense  in 
maintaining  solicitors  in  different  portions  of  country;  Pullman  v. 
Trapp,  186  Fed.  127,  108  C.  C.  A.  238,  holding  board  of  equalization 
might  consider  value  of  company's  franchises,  etc.,  in  determining  its 
share  of  tax;  St.  Louis  etc.  R.  Co.  v.  Davis,  132  Fed.  633,  applying  rule 
in  taxation  of  railroad  property  under  Arkansas  statute;  City  of  Bes- 
semer v.  Southern  Ry.  Co.,  157  Ala.  432,  48  South.  105,  holding  tax 
levied  at  greater  rate  than  half  of  one  per  cent  was  void;  St.  Louis 
Southwestern  Ry.  Co.  v.  State,  106  Ark.  331,  152  S.  W.  114,  upholding 
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tax  of  one-twentieth  of  one  per  cent  on  capital  stock  of  corporation; 
McDaniel  v.  Texarkana  Cooperage  etc.  Co.,  94  Ark.  237,  126  Am.  St 
Rep.  727,  126  S.  W.  728,  holding  property  of  corporation  taxable  in 
county  of  its  domicile;  Wright  v.  Union  Tank  Line  Co.,  143  Ga.  771, 
85  S.  E.  997,  applying  rule  in  imposing  tax  on  car  equipment  company; 
State  v.  Canadian  Pac.  Ry.  Co.,  100  Me.  207,  60  Atl.  903,  where  rail- 
road is  chartered  to  own  and  operate  steamship  lines  across  navigable 
waters  beyond  its  termini,  length  of  such  lines  excluded  in  determining 
franchise  tax;  State  v.  United  States  Express  Co.,  114  Minn.  351,  353, 
3  L.  R.  A.  (N.  S.)  1127,  131  N.  W.  491,  492,  applying  principle  under 
Revised  Laws  1905  of  State  of  Minnesota;  State  v.  Northwestern 
Telephone  Exch.  Co.,  107  Minn.  399,  120  N.  W.  538,  upholding  right 
of  State  to  its  proportion  of  gross  receipts  of  phone  company  based 
on  interstate  earnings ;  West  Shore  R.  Co.  v.  State  Board  of  Assessors, 
82  N.  J.  L.  39,  81  Atl.  352,  holding  value  of  franchise  within  State 
may  be  proportioned  on  total  mileage;  In  re  Assessment  of  Western 
Union  Tel.  Co.,  35  Okl.  630,  130  Pac.  567,  applying  principle  in  tax 
imposed  on  telegraph  company;  Allen  v.  Commonwealth,  98  Ya.  84, 
34  S.  E.  982,  holding,  under  act  of  February  14,  1898  (chap.  342,  §  8, 
par.  2),  makes  shares  of  stock  of  all  corporations,  held  by  residents 
of  State,  taxable,  same  not  constituting  part  of  capital;  dissenting 
opinion  in  Pullman  Go.  v.  State  of  Kansas,  216  U.  S.  75,  54  L.  Ed.  889, 
30  Sup.  Ct.  232,  majority  holding  "charter  fee"  imposed  on  railroads 
for  benefit  of  school  fund  was  tax  on  interstate  commerce  and  void; 
Commonwealth  v.  Delaware  etc.  R.  R.  Co.,  145  Pa.  St.  104,  22  Atl.  158, 
following  rule;  Pittsburgh  etc.  Ry.  Co.  v.  Backus,  154  U.  S.  431,  38 
L.  Ed.  1038,  14  Sup.  Ct.  1119,  upholding  Indiana  statute  of  March  6, 
1891;  Postal  Tel.  Cable  Co.  v.  Adams,  155  U.  S.  698,  89  L.  Ed.  316, 
15  Sup.  Ct.  270,  applying  principle  to  tax  on  telegraph  company  im- 
posed under  Mississippi  Code  of  1880,  c.  10,  §  585 ;  "Western  Union 
Tel.  Co.  v.  Taggart,  163  U.  S.  21,  41  L.  Ed.  57,  16  Sup.  Ct.  1061,  follow- 
ing rule  in  upholding  Indiana  statute  taxing  telegraph  company;  Amer- 
ican Refrigerator  Transit  Co.  v.  Hall,  174  U.  S.  75,  78,  82,  43  L.  Ed. 
902,  903,  904,  19  Sup.  Ct.  601,  603,  604,  applying  principle  under  Colo- 
rado statute;  Board  of  Assessors  v.  Pullman's  Palace  Car  Co.,  60  Fed. 
38,  8  C.  C.  A.  490,  affirming  55  Fed.  209,  following  rule  under  Louis- 
iana Act  of  1890,  No.  106,  §  29 ;  Wells,  Fargo  &  Co.  v.  Crawford  Co., 
63  Ark.  589,  37  L.  R.  A.  375,  40  S.  W.  713,  applying  principle  to  taxa- 
tion of  express  company;  Western  Union  Tel.  Co.  v.  Taggart,  141  Ind. 
293,  301,  40  N.  E.  1054,  1057,  applying  principle  in  construction  of 
Indiana  statute  of  March,  1893,  taxing  telegraph  lines;  State  v.  State 
Board  of  Assessment  and  Equalization,  3  S.  D.  351,  53  N.  W.  196, 
holding  certiorari  does  not  lie  to  review  assessments  of  taxable  prop- 
erty; Union  Refrigerator  Transit  Co.  v.  Lynch,  18  Utah,  392,  55  Pac. 
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642,  applying  principle  to  taxation  of  leased  railroad  cars;  Adams  Ex- 
press Co.  v.  Ohio,  165  U.  S.  220,  221,  41  L.  Ed.  695,  17  Sup.  Ct.  309, 
arguendo. 

Distinguished  in  Pullman  Co.  v.  Kansas,  216  U.  S.  64,  54  L.  Ed.  384, 
30  Sup.  Ct.  232,  holding  "charter  fee"  imposed  on  railroads  for  benefit 
of  school  fund  was  tax  on  interstate  commerce  and  void;  New  York  etc. 
R.  R.  Co.  v.  Miller,  202  U.  S.  597,  50  L.  Ed.  1160,  26  Sup.  Ct.  714,  up- 
holding franchise  tax  imposed  on  domestic  corporation  by  New  York 
law  though  no  deduction  allowed  from  capital  stock  on  account  of  roll- 
ing stock  absent  from  State;  Southern  Express  Co.  v.  Patterson,  122 
Tenn.  290,  123  S.  W.  356,  refusing  to  tax  intangible  property  of  for- 
eign corporation  doing  business  in  Tennessee;  dissenting  opinion  in 
Adams  Express  Co.  v.  Ohio,  165  U.  S.  249,  41  L.  Ed.  705,  17  Sup.  Ct. 
320,  majority  upholding  Ohio  statute  taxing  express  companies ;  Western 
Union  Tel.  Co.  v.  Poe,  61  Fed.  465,  holding  tax  upon  property  of  tele- 
graph company,  determined  in  part  of  aggregate  value  of  capital,  con- 
flicts with  Constitution  of  Ohio,  art.  XII,  §  2 ;  Denver  etc.  Ry.  Co.  v. 
Church,  17  Colo.  4,  31  Am.  St.  Rep.  254,  28  Pac.  470,  holding  domestic 
corporation  taxable  on  cars  in  its  use,  though  owned  by  foreign  corpora- 
tion; Osborne  v.  State,  33  Fla.  186,  192,  39  Am.  St.  Rep.  114,  119,  25 
L.  R.  A.  128,  130,  14  South.  595,  597,  holding  State  statute  requiring 
payment  of  license  to  do  business,  not  applicable  to  such  as  may  con- 
stitute interstate  commerce. 

Protection    of   corporations   from   special   and   hostile   legislation. 
Note,  62  Am.  St.  Rep.  175. 

Propriety  of  using  mileage  basis  in  assessing  value  of  franchise  of 
common  carrier.    Note,  A  tin.  Oaa.  1914B,  199. 

Tax  on  capital  stock  of  corporations.    Note,  58  L.  R.  A.  535,  556, 

596. 
Corporate  taxation  and  the  commerce  clause.    'Note,  60  L.  R.  A.  653, 

654,  655,  661. 

Property  merely  carried  through  a  State  may  not  be  taxed  by  such 
State. 

Approved  in  Eidman  v.  Martinez,  184  U.^  S.  582,  46  L.  Ed.  701,  22 
Sup.  Ct.  517,  holding  American  securities  passing  partly  under  will 
executed  abroad  by  nonresident  alien,  and  intestate  laws  of  Spain,  not 
subject  to  Inheritance  Tax  Act  June  13,  1898,  §  29 ;  Fairbank  v.  United 
States,  181  U.  S.  306,  45  L.  Ed.  872,  21  Sup.  Ct.  657,  holding  act  of 
Congress  June  13,  1898  (30  Stats,  at  Large,  451,  c.  448),  §  6,  imposing 
stamp  tax  on  foreign  bills  of  lading,  being  in  effect  tax  on  exports,  is 
unconstitutional;  In  re  Appeal  of  Union  Tank  Line  Co.,  204  HI.  350,  68 
N.  E.  505,  holding  cars  of  foreign  corporation — not  railroad — being  in 
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transit  through  Illinois,  are  instruments  of  interstate  commerce,  not  tax- 
able except  in  home  State ;  Foster  Cherry  Commission  Co.  v.  Caskey,  66 
Kan.  604,  72  Pac.  270,  holding  capital  stock  of  foreign  corporation, 
though  doing  extensive  business  in  Kansas,  not  being  within  jurisdic- 
tion of  State,  not  subject  to  taxation  therein ;  dissenting  opinion  in  Pull- 
man's Palace  Car  Co.  v.  Hay  ward,  141  U.  S.  39,  35  L.  Ed.  622,  11  Sup. 
Ct.  883,  majority  following  principal  case;  Kelley  v.  Rhoads,  7  Wyo. 
259,  75  Am.  St.  Rep.  914,  39  L.  R.  A.  600,  51  Pac.  597,  holding  sheep 
brought  into  State  for  grazing,  with  ultimate  intent  of  exportation, 
shipment  did  not  begin  until  sheep  started  on  final  journey  by  rail. 

Personalty  Is  taxable  where  situate,  though  also  taxed  where  owaer 
resides. 

Approved  in  Kelley  v.  Rhoads,  7  Wyo.  264,  75  Am.  St.  Rep.  919,  39 
L.  R.  A.  602,  51  Pac.  599,  holding  sheep  legally  taxable  in  one  State  not 
exempt  because  also  assessed  in  another  State  for  same  year. 

Conflict  of  laws  as  to  sales  of  personalty.    Note,  64  L.  R.  A.  829. 

Presumption  as  to  time  of  alteration  in  instrument  and  its  effect  on 
burden  of  proof.    Note,  39  L.  R.  A.  (N.  8.)  107. 

Miscellaneous.  Cited  in  Dooley  v.  Pease,  180  U.  S.  129,  45  L.  Ed.  459, 
21  Sup.  Ct.  330,  holding  Federal  courts  will  follow  law  of  Illinois  which 
prohibits  owner  of  personalty  to  sell  same  and  continue  in  possession, 
preventing  attachment  by  creditors;  Ex  parte  Martin,  180  Fed.  214, 
holding  where  citizen  of  Iowa  is  arrested  in  Oregon  for  failure  to  have 
peddler's  license,  he  should  petition  State  courts  and  not  Federal  courts 
for  writ  of  habeas  corpus;  Dooley  v.  Pease,  88  Fed.  449,  31  C.  C.  A. 
582,  erroneously. 

141  U.  8.  36-39,  35  L.  Ed.  621,  11  Sap.  Ct.  823,  PCUAftAlTS  PALACE-CAB 
CO.  v.  HAYWABD. 

Adjudged  in  conformity  with  Pullman's  Palace-Car  Co.  v.  Pennsylvania, 
141  U.  S.  18,  35  L.  Ed.  613,  11  Sup.  Ct.  876. 

Cited  in  State  v.  Adams  Express  Co.,  144  Ind.  557,  42  N.  E.  485, 
upholding  Indiana  Rev.  Stats.,  §  8484,  relative  to  taxation  of  express 
companies  as  unit  profit-producing  system. 

Constitutionality    of    State    regulations    of    interstate    commerce. 
Note,  27  Am.  St.  Rep.  561. 

Corporate  taxation  and  the  commerce  clause.    Note,  60  L.  E.  A. 
655. 

Situs,  for  tax  purposes,  of  tangible  personalty  of  domestie  corpora- 
tions.   Note,  69  L.  R.  A.  450. 
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141  V.  ft.  40-47,  35  L.  Ed.  628,  11  Sup.  Ot.  888,  MASSACHUSETTS  ▼. 

WESTERN  UNION  TBL.  CO. 

Property  within  a  State,  though  need  in  interstate  commerce,  is  taxable 
by  State. 

Approved  in  Atlantic  &  Pacific  Tel.  Co.  v.  Philadelphia,  190  U.  S. 
163,  47  L.  Ed.  999,  23  Sup.  Ct.  818,  holding  telegraph  company,  though 
engaged  in  interstate  commerce,  may  be  taxed  by  municipality,  regard- 
ing supervision  of  its  poles  and  wires. 

Distinguished  in  People  v.  Wemple,  138  N.  Y.  15,  19  L.  B.  A.  699,  33 
K.  E.  724,  holding  railroad,  whose  only  business  within  State  is  receiv- 
ing and  discharging  freight  and  passengers,  not  taxable  on  franchise. 

Taxation  by  State  of  telegraph  company's  stock  in  proportion  of  State 
mileage  to  entire  mileage  and  deducting  personalty  taxable  by  towns  is 
valid. 

Approved  in  St.  Louis  Southwestern  Ry.  Co.  v.  Arkansas,  235  U.  S. 
365,  59  L.  Ed.  278,  35  Sup.  Ct.  99,  applying  principle  to  tax  imposed  on 
railroad;  Western  Union  Tel.  Co.  v.  Missouri  ex  rel.  Gottlier,  190  U.  S. 
424,  47  L.  Ed.  1121,  23  Sup.  Ct.  733,  holding,  though  engaged  in  inter- 
state commerce,  State  tax  on  property  within  State,  based  propor- 
tionally upon  foreign  corporation  system,  is  not  invalid;  Fargo  v. 
Powers,  220  Fed.  711,  holding  in  determining  mileage  of  express  com- 
pany, ocean-going  mileage  need  not  be  considered;  Western  Union  Tel. 
Co.  v.  Wright,  158  Fed.  1008,  holding  Federal  court  will  not  enjoin  tax 
on  telegraph  company,  unless  error  is  shown  in  method  of  computing 
same;  St.  Louis  etc.  R.  Co.  v.  Davis,  132  Fed.  633,  applying  rule  in 
taxation  of  railroad  property  under  Arkansas  statute;  Williams  v.  City 
of  Talladega,  164  Ala.  641,  51  South.  332,  holding  telegraph  company 
subject  to  license  tax  on  intrastate  business;  S.  S.  White  Dental  Mfg. 
Co.  v.  Commonwealth,  212  Mass.  40,  Ann.  Gas.  19180,  805,  98  N.  E.  1058, 
holding  intrastate  business  of  foreign  corporation,  selling  dental  sup- 
plies in  Massachusetts,  might  be  separated  from  interstate;  Blackstone 
Mfg.  Co.  v.  Town  of  Blackstone,  200  Mass.  93,  18  L.  R.  A.  (N.  8.)  755, 
85  N.  E.  884,  holding  dam,  canal  and  ponds  of  Rhode  Island  company 
may  be  taxed  by  Massachusetts  according  to  their  value  for  water-power 
in  Rhode  Island;  American  Glue  Co.  v.  Commonwealth,  195  Mass.  530, 
122  Am.  St.  Rep.  268,  81  N.  E.  302,  in  deducting  value  of  property  in 
other  States,  value  of  franchise  need  not  be  considered;  State  v.  Wig- 
gins Ferry  Co.,  208  Mo.  651,  106  S.  W.  1014,  holding  railroad  consisting 
of  short  tracks  for  hauling  cars  from  connecting  point  to  ferry  was 
nevertheless  a  railroad  under  Taxation  Act ;  State  v.  Western  Union  Tel. 
Co.,  165  Mo.  519,  520,  525,  526,  65  S.  W.  777,  778,  780,  781,  holding  the 
assessment  of  telegraph  company,  existing  under  laws  of  another  State, 
cannot  exceed  actual  cost  or  value  of  its  tangible  property;  State  v. 
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Savage,  65  Neb.  749,  91  N.  W.  722,  determining  method  of  assessing 
railroads;  De  Rochemont  v.  New  York  Cent.  etc.  R.,  75  N.  H.  162, 
139  Am.  St.  Rep.  673,  29  L.  R.  A.  (N.  S.)  529,  71  Atl.  870,  holding  car  of 
foreign  railroad  might  be  attached  by  State  when  not  in  actual  use; 
Western  Union  Tel.  Co.  v.  City  of  Omaha,  73  Neb.  535,  103  N.  W.  87, 
holding  gross  receipts  alone  cannot  determine  value  of  franchise;  In  re 
Assessment  of  Western  Union  Tel.  Co.,  35  Okl.  630,  130  Pac.  567,  hold- 
ing fact  that  telegraph  company  operates  under  Federal  franchise  does 
not  defeat  State  taxation;  dissenting  opinion  in  Jackson  v.  Corporation 
Commission,  130  N.  C.  420,  42  S.  E.  135,  majority  holding  assessments 
of  realty  of  railroad  in  1900  cannot  be  used  in  determining  valuation 
of  franchise  under  Pub.  Laws  1901,  c.  7,  §  50,  the  assessments  being 
different;  Western  Union  Tel.  Co.  v.  Norman,  77  Fed.  24,  and  Postal 
Tel.  Cable  Co.  v.  Adams,  155  U.  S.  698,  699,  89  L.  Ed.  316,  15  Sup.  Ct. 
270,  following  rule  under  Mississippi  statute ;  Western  Union  Tel.  Co.  v. 
Taggart,  163  U.  S.  15,  18,  41  L.  Ed.  55,  16  Sup.  Ct.  1058,  1059  (affirming 
141  Ind.  293,  301,  40  N.  E.  1054,  1057),  applying  rule  to  Indiana  statute; 
Adams  Express  Co.  v.  Ohio,  165  U.  S.  220,  41  L.  Ed.  695,  17  Sup.  Ct. 
309,  applying  rule  under  phio  statute  taxing  express  companies;  State 
v.  Adams  Exp.  Co.,  144  Ind.  557,  42  N.  E.  485,  applying  rule  under 
Indiana  law  for  taxation  of  express  companies;  Union  Refrigerator 
Transit  Co.  v.  Lynch,  18  Utah,  395,  55  Pac.  643,  upholding  tax  on  cars 
in  State  owned  by  foreign  corporation,  though  engaged  in  interstate 
commerce ;  Legler  v.  Paine,  147  Ind.  189,  45  N.  E.  606,  arguendo. 

Distinguished  in  Western  Union  Tel.  Co.  v.  Sakin,  53  Wash.  328,  331, 
17  Ann.  Gas.  718,  101  Pac.  1095,  1096,  holding  municipality  cannot  tax 
franchise  of  telegraph  company;  San  Francisco  v.  Western  Union  Tel. 
Co.,  96  Cal.  152,  17  L.  R.  A.  305,  31  Pac.  14,  holding  telegraph  company, 
filing  acceptance  under  United  States  Rev.  Stats.,  tit.  65,  acquires  na- 
tional franchise  not  taxable  by  State. 

Taxation  of  franchises.    Note,  131  Am.  St.  Rep.  881. 

Imposition  by  States  of  burdens  on  interstate  telegraph  and  tele- 
phone companies.    Note,  24  L.  R.  A.  162. 

Taxation  of  corporate  franchises.    Note,  57  L.  R.  A.  56,  92. 

Tax  on  capital  stock  of  corporations.    Note,  58  L.  R.  A.  544,  558. 

Corporate  taxation  and  the  commerce  clause.    Note,  60  L.  R.  A. 
652. 

Payment  Into  court  of  amount  of  tax  claimed  to  be  due  stops  Interest 
except  on  balance,  which  draws  the  penal  rate  only  until  decree  and  then 
the  legal  rate. 

Approved  in  Pacific  Mail  Steamship  Co.  v.  Schmidt,  241  U.  S.  251,  60 
L.  Ed.  984,  36  Sup.  Ct.  581,  holding  ship  owner  not  liable  for  penalty 
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for  delay  in  paying  seamen's  wages,  where  such  delay  caused  by  appeal 
from  decree  allowing  same;  dissenting  opinion  in  Pacific  Mail  S.  S.  Co. 
v.  Schmidt,  214  Fed.  522,  130  C.  C.  A.  657,  majority  holding  ship  owner 
not  liable  for  penalty  for  delay  in  paying  wages,  where  delay  was  caused 
by  appeal  from  decree  allowing  same. 

141  U.  8.  47-62,  35  L.  Ed.  649,  11  Sup.  Ot.  851,  CBUTCHER  V.  KENTUCKY. 

State  law  requiring  license  fee  of  foreign  express  company's  agents 
and  statement  of  their  capital  is  void. 

Approved  in  Stock  hard  v.  Morgan,  185  U.  S.  34,  46  L.  Ed.  793,  22  Sup. 
Ct.  579,  holding  State  cannot  tax  resident  merchandise  brokers  who 
solicit  orders  from  jobbers  within  the  State,  as  agents  for  nonresident 
firms,  being  invasion  constitutional  commercial  clause;  Anderson  v. 
Louisville  etc.  R.  Co.,  62  Fed.  51,  declaring  invalid  Kentucky  statute 
requiring  railroads  to  furnish  separate  cars  for  whites  and  negroes; 
Osborne  v.  State,  33  Fla.  176,  39  Am,  St.  Rep.  108,  25  L.  R.  A.  126,  14 
South.  592,  holding  Florida  statute  taxing  express  companies  valid  so 
long  as  not  applied  to  interstate  commerce;  Kirven  v.  Virginia  etc. 
Chemical  Co.,  145  Fed.  293,  7  Ann.  Cas.  219,  76  C.  C.  A.  172,  arguendo. ' 

Imposition  of  license  tax  or  fee  on  foreign  corporation.    Note,  3 
Ann.  Oas.  633. 

State  law  requiring  license  fee  for  carrying  on  interstate  commerce 
is  void. 

Approved  in  Sioux  Remedy  Co.  v.  Cope,  235  U.  S.  201;  59  L.  Ed.  196, 
35  Sup.  Ct.  57,  holding  failure  of  foreign  corporation  to  designate  agent 
for  service  of  process  cannot  affect  its  right  to  sue  in  State  courts;  In- 
ternational Transit  Co.  v.  City  of  Sault  Ste.  Marie,  194  Fed.  529.  and 
City  of  Sault  Ste.  Marie  v.  international  Transit  Co.,  234  U.  S.  341, 
52  L.  R.  A.  (N.  S.)  574,  58  L.  Ed.  1340,  1341,  34  Sup.  Ct.  826,  both 
holding  city  of  Sault  Ste.  Marie  could  not  tax  Canadian  corporation 
operating  ferry  on  St.  Mary's  River;  Barrett  v.  City  of  New  York, 
232  U.  S.  31,  58  L.  Ed.  490,  491,  34  Sup.  Ct.  203,  holding  municipal- 
ity could  not  compel  interstate  express  company  to  file  bond  for 
each  licensed  vehicle,  to  insure  prompt  delivery;  Shepard  v.  Northern 
Pac.  Ry.  Co.,  184  Fed.  770,  795,  and  Simpson  v.  Shepard,  230  U.  S. 
401,  Ann.  Cas.  1916A,  18,  48  L.  R.  A.  (N.  S.)  1151,  57  L.  Ed.  1542, 
33  Sup.  Ct.  729,  holding  State  might  establish  intrastate  rates  for 
interstate  carriers,  but  same  must  be  reasonable;  Buck  Stove  etc.  Co.  v. 
Vickers,  226  U.  S.  215,  57  L.  Ed.  192,  33  Sup.  Ct.  41,  holding  State  can- 
not compel  foreign  corporation  to  file  financial  statement;  International 
Text-Book  Co.  v.  Pigg,  217  U.  S.  108,  18  Ann.  Oas.  1103,  27  L.  R.  A. 
(N.  S.)  493,  54  L.  Ed.  686,  30  Sup.  Ct.  481,  holding  State  could  not 
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compel  foreign  corporation  conducting  correspondence  coarse  to  file 
financial  statement;  Western  Union  Tel.  Co.  v.  Kansas,  216  U.  S.  19,  22, 
39,  41,  54  L.  Ed.  362,  364,  371,  30  Sup.  Ct.  190,  refusing  to  allow  "char- 
ter fee"  to  be  exacted  of  foreign  telegraph  company;  Ludwig  v.  West- 
ern Union  Tel.  Co.,  216  U.  S.  161,  54  L.  Ed.  429,  30  Sup.  Ct.  280,  hold- 
ing foreign  telegraph  company  cannot  be  compelled  to  pay  exorbitant 
fee  for  merely  filing  its  articles ;  Norfolk  etc.  Ry.  Co.  v.  Sims,  191  U.  S. 
450,  48  L.  Ed.  258,  24  Sup.  Ct.  151,  holding  nonresident  manufacturing 
corporation  may  ship  sewing-machine  to  customer  in  another  State 
C.  O.  D.  without  being  subject  to  license  tax  of  said  State;  Allen  v. 
Pullman's  Palace  Car  Co.,  191  U.  S.  182,  48  L.  Ed.  140,  24  Sup.  Ct.  39, 
holding  State  tax  of  five  hundred  dollars  per  car  upon  sleeping-car 
companies,  making  no  distinction  between  cars  used  in  intrastate  traffic 
and  those  wholly  within  State,  void;  Lottery  Case,  188  U.  S.  357,  47 
L.  Ed.  499,  23  Sup.  Ct.  325,  holding  carriage  of  lottery  tickets  from  one 
State  f,o  another  by  express  company  engaged  in  carrying  from  State 
to  State  is  interstate  commerce  within  congressional  power;  Caldwell 
v.  North  Carolina,  187  U.  S.  627,  47  L.  Ed.  339,  23  Sup.  Ct.  231,  holding 
ordinance  requiring  license  fee  of  agent  of  nonresident  portrait  com- 
pany, who  breaks  bulk,  frames  pictures  and  delivers,  is  interference 
with  interstate  commerce  and  invalid;  Austin  v.  Tennessee,  179  U.  S. 
378,  45  L.  E<L  240,  21  Sup.  Ct.  146,  holding  legislative  prohibition  of 
sale  of  cigarettes,  excepting  sales  in  original  packages,  and  discrimina- 
tion against  imported  cigarettes,  is  within  police  power  of  State; 
Geiger-Jones  Co.  v.  Turner,  230  Fed.  242,  refusing  to  sustain  Ohio 
"blue  sky"  law;  Star-Chronicle  Pub.  Co.  v.  United  Press  Assns.,  204 
Fed.  222,  122  C.  C.  A.  489,  holding  press  association  of  New  York 
maintaining  office  and  operator  in  Illinois  was  not  doing  business  in 
latter  State;  Haskell  v.  Cowham,  187  Fed.  409,  109  C.  C.  A.  235,  hold- 
ing State  of  Oklahoma  could  not  prohibit  exportation  of  natural  gas; 
Western  Union  Tel.  Co.  v.  Wright,  185  Fed.  254,  107  C.  C.  A.  556,  hold- 
ing Federal  franchise  granted  to  telegraph  company  not  taxable  by 
State ;  Fulgham  v.  Midland  Valley  R.  Co.,  167  Fed.  662,  holding  Federal 
Liability  Act  supersedes  State  statutes  on  same  subject;  Butler  Bros. 
Shoe  Co.  v.  United  States  Rubber  Co.,  156  Fed.  10, 11, 15, 16,  84  C.  C.  A. 
167,  holding  New  Jersey  corporation  sending  goods  to  Colorado  com- 
pany to  be  sold  by  latter  was  engaged  in  interstate  commerce  and  not 
subject  to  State  tax;  Spain  v.  St.  Louis  etc.  R.  Co.,  151  Fed.  523,  up- 
holding Federal  Liability  Act ;  Reilley  v.  United  States,  106  Fed.  903,  46 
C.  C.  A.  25,  holding  act  of  March  2,  1895,  relative  to  lottery  tickets, 
covers  case  where  individual  carries  slip  or  ticket  from  one  State  to  an- 
other, having  to  do  with  lottery;  Western  Union  Tel.  Co.  v.  State,  82 
Ark.  315,  12  Ann.  Oas.  82,  101  S.  W.  750,  holding  State  cannot  compel 
foreign  telegraph  company  to  file  copy  of  articles;  Hughes  v.  City  of 
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Los  Angeles,  168  Cal.  765,  145  Pae.  95,  holding  State  cannot  impose 
occupation  tax  on  agents  of  insurance  companies;  Stone  v.  State,  117 
6a,  296,  43  S.  E.  742,  holding  section  600,  Penal  Code  of  1895,  making 
it  a  misdemeanor  for  peddler  to  sell  merchandise  without  license,  not 
operative  against  one  engaged  in  interstate  commerce;  Loh  v.  Mayor 
etc.  of  Macon,  8  Qa.  App.  747,  70  S.  E.  151,  refusing  to -sustain  tax  im- 
posed on  agent  of  foreign  brewery;  Lehigh  Portland  Cement  Co.  v,  Mc- 
Lean, 245  111.  331,  137  Am.  St  Rep.  322,  92  N.  E.  249,  holding  foreign 
corporation  selling  cement  in  State  through  agents  is  not  subject  to 
State  regulation;  International  Harvester  Co.  v.  Commonwealth,  147 
Ky.  668,  145  S.  W.  398,  holding  question  whether  foreign  corporation 
was  engaged  in  interstate  commerce  should  not  be  determined  on  motion 
to  quash  service ;  United  States  Fidelity  etc.  Co.  v.  Commonwealth,  139 
Ky.  35,  Ann.  Gas.  1912B,  333,  47  L,  R.  A.  (N.  S.)  648,  129  S.  W.  317, 
holding  company  engaged  in  furnishing  "credit  reports"  was  not  en- 
gaged in  interstate  commerce;  Ryman  Steamboat  Line  Co.  v.  Common- 
wealth, 125  Ky.  258,  10  L.  R.  A.  (N.  S.)  1187,  101  S.  W.  403,  holding 
State  cannot  compel  steamship  company  engaged  in  interstate  traffic  to 
file  notice  of  resident  agent;  Commonwealth  v.  Pearl  Laundry  Co.,  105 
Ky.  266,  49  S.  W.  28,  holding  citizen  of  another  State  may  come  into 
this  State  and  solicit  and  receive  work  to  be  done  in  that  State  with- 
out paying  license  tax ;  State  v.  Schofield,  136  La.  718,  67  South.  563, 
holding  State  could  not  tax  itinerant  venders  of  bonds  of  foreign 
companies;  Attorney  General  v.  Electric  etc.  Battery  Co.,  188  Mass. 
240,  74  N.  E.  467,  upholding  act  of  1903,  requiring  foreign  corporations 
to  annually  file  certificate  of  certain  facts  and  to  pay  excise  tax  on 
capital  stock,  as  applied  to  corporation  doing  interstate  business  and 
having  local  office  for  domestic  business ;  International  Text  Book  Co.  v. 
Gillespie,  229  Mo.  416,  129  S.  W.  928,  holding  foreign  corporation  con- 
ducting correspondence  school  was  engaged  in  interstate  commerce; 
J.  R.  Watkins  Medical  Co.  v.  Holloway,  182  Mo.  App.  149,  168  S.  W. 
292,  holding  Minnesota  corporation  shipping  goods  to  agent  in  Missouri 
was  engaged  in  interstate  commerce;  Mergenthaler  Linotype  Co.  v. 
Hays,  182  Mo.  App.  128,  168  S.  W.  243,  holding  foreign  corporation 
leasing  linotype  machine  through  agent  was  engaged  in  interstate 
commerce;  State  v.  Insurance  Co.  of  North  America,  71  Neb.  352,  106 
N.  W.  768,  holding  business  of  writing  insurance  is  not  commerce; 
Hovey  v.  De  Long  Hook  &  Eye  Co.,  211  N.  Y.  429,  105  N.  E.  669,  hold- 
ing foreign  corporation  doing  business  through  traveling  salesman  is  not 
subject  to  statute  requiring  keeping  of  stock-book ;  Wrought  Iron  Range 
Co.  v.  Campen,  135  N.  C.  521,  47  S.  E.  663,  holding  void  act  of  1903, 
imposing  license  tax  on  stove  peddlers  in  so  far  as  sales  by  sample  of 
goods  made  in  other  State  and  delivered  in  original  packages  are  con- 
cerned; Chicago  Crayon  Co.  v.  Rogers,  30  Okl.  311,  119  Pac.  635,  hold- 
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ing  State  cannot  compel  foreign  corporation  to  designate  resident  agent; 
Flint  &  Walling  Mfg.  Co.  v.  McDonald,  21  S.  D.  528,  130  Am.  St.  Bop. 
735,  14  L.  R.  A.  (N.  S.)  673,  114  N.  W.  686,  holding  foreign  corporation, 
selling  water-tank  to  company  erecting  system  of  waterworks  in  State 
was  engaged  in  interstate  commerce ;  State  v.  Northern  Express  Co.,  76 
Wash.  641,  642;  136  Pac.  1162,  refusing  to  uphold  excise  tax  imposed 
on  express  companies;  State  ex  rel.  City  of  South  Bend  v.  Glasby,  50 
Wash.  603,  21  L.  R.  A.  (N.  S.)  797,  97  Pac.  736,  refusing  to  allow  ped- 
dler's tax  on  agent  of  foreign  corporation ;  Underwood  Typewriter  Co.  v. 
Piggott,  60  W.  Va.  540,  55  S.  E.  667,  holding  foreign  corporation  solicit- 
ing orders  through  agents  does  not  carry  on  business  in  State;  Loverin 
&  Browne  Co.  v.  Travis,  135  Wis.  331,  115  N.  W.  832,  holding  foreign 
corporation  shipping  goods  to  agent  for  local  delivery  was  engaged  in 
interstate  commerce;  Greek- American  Sponge  Co.  v.  Richardson  Drag 
Co.,  124  Wis.  476,  102  N.  W.  891,  rights  arising  out  of  transaction 
whereby  foreign  corporation  sells  goods  to  resident  and  consigns  them  to 
its  local  agent  for  inspection  by  purchaser  and  delivery  in  original  pack- 
age, are  enforceable  without  filing  articles  of  incorporation  as  required 
by  statute;  dissenting  opinion  in  Crenshaw  v.  State,  95  Ark.  475,  130 
S.  W.  573,  majority  holding  agents  soliciting  orders  for  foreign  corpora- 
tion were  required  to  have  peddler's  license;  Hooper  v.  California,  155 
U.  S.  653,  39  L.  Ed.  300,  15  Sup.  Ct.  209,  holding  California  Penal  Code, 
§  439,  relative  to  procurement  of  insurance  for  foreign  corporation, 
valid;  dissenting  opinion  in  Adams  Express  Co.  v.  Ohio,  165  U.  S.  235, 
41  L.  Ed.  700,  17  Sup.  Ct.  314,  majority  upholding  Ohio  statute  taxing 
express  companies  in  proportion  to  business  in  State;  In  re  Sanders,  52 
Fed.  808,  18  L.  R.  A.  553,  holding  act  making  selling  of  unmarked  seed 
packages  misdemeanor  not  within  police  power  with  respect  to  imported 
seeds;  Minneapolis  etc.  Ry.  Co.  v.  Milner,  57  Fed.  278,  holding  deten- 
tion and  disinfection  of  immigrants  by  order  of  State  board  of  health 
not  regulation  of  commerce;  Georgia  Packing  Co.  v.  Mayor  etc.  of 
Macon,  60  Fed.  780,  22  L.  R.  A.  778,  declaring  void  ordinance  imposing 
tax  on  dealers  in  meats  not  of  own  raising;  Aultman  v.  Holder,  68  Fed. 
471,  holding  Michigan  statute  taxing  corporations  doing  business  therein 
void  as  to  foreign  corporations  doing  business  there  by  itinerant  agents; 
dissenting  opinion  in  Gunn  v.  White  Sewing  Mach.  Co.,  57  Ark.  41,  18 
L.  R.  A.  209,  20  S.  W.  594,  majority  holding  act  of  General  Assembly  of 
Arkansas,  April,  1887,  not  applicable  to  party  engaged  in  interstate  com- 
merce; San  Bernardino  v.  Southern  Pac.  Co.,  107  Cal.  528,  29  L.  R.  A. 
329,  40  Pac.  797,  holding  city  cannot  tax  railroad  engaged  in  inter- 
state commerce;  Indianapolis  v.  Bieler,  138  Ind.  35,  36  N.  E.  859,  hold- 
ing void  ordinance  exempting  resident  brewers  from  tax ;  Commonwealth 
v.  Smith,  92  Ky.  42,  86  Am.  St.  Rep.  580,  17  S.  W.  188,  applying  prin- 
ciple to  tax  on  telegraph  lines ;  Commonwealth  v.  Pearl  Laundry  Co.,  105 
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Ky.  259,  49  S.  W.  28,  holding  citizen  of  another  State  may  come  into 
State  and  solicit  laundry  to  be  done  in  another  State  without  paying 
license;  State  v.  Montgomery,  92  Me.  440,  43  Atl.  16,  upholding  ped- 
dler's license,  Maine  Laws  of  1889,  c.  298 ;  Wright  v.  State,  88  Md.  440, 
41  Atl.  797,  upholding  statute  prohibiting  sale  of  oleomargarine  without 
regard  to  place  of  production ;  Commonwealth  v.  Roswell,  173  Mass.  121, 
53  N.  E.  133,  upholding  statute  requiring  insurance  brokers  to  obtain 
license  before  doing  business  in  State;  Grimes  v.  Eddy,  126  Mo.  188, 
47  Am.  St  Rep.  666,  26  L.  R.  A.  645,  28  S.  W.  762,  holding  State  stat- 
ute, prohibiting  transportation  of  diseased  stock  through  State,  void; 
McNaughton  Co.  v.  McGirl,  20  Mont.  138,  68  Am.  St.  Rep.  620,  49  Pac. 
656,  holding  party  purchasing  wool,  as  agent,  for  transportation  outside 
of  State,  engaged  in  interstate  commerce ;  People  v.  Wemple,  138  N.  Y. 
12,  19  L.  R.  A.  698,  33  N.  E.  723,  holding  railroad,  whose  only  business 
within  State  is  discharging  and  receiving  freight  and  passengers  to  and 
from  State,  not  taxable  on  franchise;  State  v.  Scott,  98  Tenn.  260,  86 
L.  R.  A.  462, 39  S.  W.  2,  holding  unconstitutional  law  taxing  solicitors  for 
photographs  to  be  enlarged  outside  of  State ;  Railroad  v.  Harris,  99  Tenn. 
710,  712,  43  S.  W.  121,  122,  holding  Tennessee  Rev.  Stats.,  1895,  p.  592, 
c.  4,  §  7,  imposing  privilege  tax  on  railroads  according  to  mileage  not 
valid ;  Postal  Tel.-Cable  Co.  v.  Arams,  71  Miss.  560,  42  Am.  St.  Rep.  477, 
14  South.  37,  and  dissenting  opinion  in  Blake  v.  McClung,  172  U.  S.  264, 
43  L.  Ed.  441, 19  Sup.  Ct.  175,  arguendo. 

Distinguished  in  Hoiyoke  etc.  Ice  Co.  v.  Ambden,  55  Fed.  594,  21 
L.  R.  A.  320,  holding  service  of  process  from  Massachusetts  court  on 
citizen  of  Vermont  traveling  through  Massachusetts  to  attend  Connecti- 
cut court  not  unlawful  interference  with  commerce ;  Singer  Sewing  Mach. 
Co.  v.  Brickell,  233  U.  S.  314,  58  L.  Ed.  979,  34  Sup.  Ct.  493,  holding 
State  may  tax  foreign  corporation  engaged  in  selling  and  delivering 
sewing-machines ;  State  v.  Illinois  Cent.  R.  Co.,  246  111.  213,  92  N.  E.  827, 
upholding  tax  of  seven  per  cent  of  gross  receipts  of  foreign  railroad 
company;  City  of  Leavenworth  v.  Ewing,  80  Kan.  61, 101  Pac.  665,  hold- 
ing State  might  tax  express  company  doing  domestic  business;  In  re 
Lipschitz,  14  N.  D.  626,  95  N.  W.  159,  holding  State  may  tax  occupation 
of  hawking  and  peddling;  State  v.  Galveston  etc.  Ry.  Co.,  100  Tex.  170, 
171,  97  S.  W.  75,  76,  holding  State  might  impose  tax  of  one  per  cent  on 
gross  receipts  of  railroad;  International  Text-Book  Co.  v.  Lynch,  81  Vt. 
107,  69  Atl.  543,  holding  State  may  tax  foreign  correspondence  school; 
State  v.  Northern  Express  Co.,  80  Wash.  317,  319,  320, 141  Pac.  760,  761, 
upholding  tax  calculated  on  local  business  of 'express  company;  dissent- 
ing opinion  in  Pullman  Co,  v.  Kansas,  216  U.  S.  67,  54  L.  Ed.  386,  30 
Sup.  Ct.  232,  majority  refusing  to  allow  "charter  fee"  to  be  exacted 
of  foreign  telegraph  company. 
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Constitutionality  of  State  regulation  of  interstate  commerce.    Note, 
27  Am.  St.  Rep.  568,  565. 

State  regulation  of  railroads  as  interference  with  interstate  com: 
merce.    Note,  7  A  tin.  Gas.  6. 

Taxation  of  corporate  franchises.    Note,  57  L.  R.  A.  64,  80,  92. 

Corporate  taxation  and  the  commerce  clause.    Note,  60  L.  R.  A. 
650,  651,  679,  682,  687,  688.       . 

That  express  company  does  local  business  does  not  justify  State  require- 
ment of  license  for  interstate. 

Approved  in  Swift  v.  United  States,  196  U.  S.  397,  49  L.  Ed.  525,  25 
Sup.  Ct.  276,  interstate  commerce  unlawfully  restrained  in  violation 
of  Anti-trust  Act  of  1890,  by  combination  of  independent  meat  dealers 
to  restrict  competition  in  buying  cattle ;  Pullman  Co.  v.  Adams,  189  U.  S. 
422,  47  L.  Ed.  878,  23  Sup.  Ct.  495,  holding  Miss.  Code  1892,  §§  3317, 
3387,  is  constitutional  in  imposing  tax  on  sleeping-car  companies  carry- 
ing passengers  from  one  point  to  another  in  State;  Southern  Express 
Co.  v.  Ensley,  116  Fed.  758,  holding  city  ordinance  prohibiting  inter- 
state express  company  transacting  any  business  in  city  until  license  fee 
is  paid  is  unconstitutional,  being  unlawful  exaction  on  interstate  com- 
merce; American  Refrigerator  Transit  Co.  v.  Adams,  28  Colo.  123,  63 
Pac.  412,  holding  Sess.  Laws  1897,  c.  70,  merely  providing  mode  of 
assessing  taxes,  viz.,  that  of  mileage  charge  within  State,  was  not  un- 
constitutional, though  retrospective  to  some  extent;  Williams  v.  Fears, 
110  Ga,  589,  35  S.  E.  700,  holding  imposition  of  tax  upon  "emigrant 
agent,"  one  engaged  in  hiring  laborers  in  this  State,  is  not  regulation 
of  interstate  commerce ;  Pollock  v.  German  Fire  Ins.  Co.,  132  Mich.  227, 
93  N.  W.  437,  upholding  statute  relating  to  foreign  insurance  companies 
and  providing  that  term  "agent"  shall  include  any  acknowledged  agent, 
broker  or  other  person  in  any  manner  aiding  in  transacting  business 
of  such  company ;  State  v.  Canda  Cattle  Car  Co.,  85  Minn.  460,  89  N.  W. 
67,  holding  chapter  160,  Laws  1897,  imposing  two  per  cent  tax  upon 
property  engaged  in  interstate  commerce,  same  not  being  uniform  rate, 
violates  section  1,  article  IX,  of  State  Constitution ;  Security  State  Bank 
v.  Simmons,  251  Mo.  11,  12,  157  S.  W.  588,  holding  fact  that  foreign 
corporation  maintained  office  did  not  constitute  doing  business;  State 
v.  Northern  Pac.  Exp.  Co.,  27  Mont.  426,  71  Pac.  407,  holding  express 
company  transacting  interstate  and  intrastate  business  not  liable  for 
occupation  tax  under  Pol.  Code,  §  4074,  same  not  discriminating  be- 
tween local  and  interstate  business;  State  v.  Rocky  Mountain  Bell  Tel. 
Co.,  27  Mont.  404,  71  Pac.  314,  holding  Pol.  Code,  §  4071,  amended 
by  act  of  March  6,  1897,  imposing  seventy-five  cents  license  on  each 
telephone  "doing  business  in  State,"  applies  solely  to  business  within 
the  State;  Fisher  v.  Traders'  Mut.  Life  Ins.  Co.,  136  N.  C.  223,  48 
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S.  £.  669,  upholding  act  of  1901,  requiring  appointment  of  process 
agents  by  foreign  corporations  and  providing  for  service  on  secretary 
of  corporation  commission  where  no  agent  appointed ;  State  v.  Caldwell, 
127  N.  C.  525,  37  S.  E.  139,  holding  city  ordinance  taxing  persons  deal- 
ing in  picture  frames  constitutional,  regarding  one  receiving  in  "  knock- 
down' '  shape,  pictures  afterward  put  in  frames;  Carroll  v.  New  York 
etc.  R.  R.  Co.,  65  N.  J.  L.  126,  46  Atl.  708,  holding  section  88. of  Cor- 
poration Act,  regarding  service  in  personal  actions  against  foreign 
corporation,  applies  to  one  only  who  may  represent  corporation,  not 
its  engineer;  In  re  Wilson,  10  N.  M.  36,  60  Pac.  75,  holding  territorial 
statute  imposing  license  fee  for  the  selling  of  coal  oil  within  Territory 
is  unconstitutional  regarding  sales  in  original  packages  by  importer; 
People  v.  Knight,  171  N.  Y.  371,  64  N.  E.  158,  holding  cab  service 
within  State,  maintained  at  terminus  of  interstate  railroad,  not  exempt 
from  taxation  under  tax  law,  §  184  (Laws  1896,  c.  908) ;  Hooper  v. 
California,  155  U.  S.  654,  89  L.  Ed.  800,  15  Sup.  Ct.  210,  holding  Cali- 
fornia Penal  Code,  §  439,  relative  to  procurement  of  insurance  for 
foreign  corporation,  valid;  Louisville  etc.  R.  R.  Co.  v.  Kentucky,  161 
U.  S.  700,  40  L.  Ed.  859,  16  Sup.  Ct.  723,  citing  cases  on  police  power; 
Commonwealth  v.  Smith,  92  Ky.  43,  86  Am.  St  Rep.  581,  17  S.  W. 
188,  following  rule;  Bateman  v.  Western  Star  Mill  Co.,  1  Tex.  Civ. 
App.  92,  20  S.  W.  932,  holding  void  Kansas  law  requiring  foreign  cor- 
poration therein,  doing  interstate  business,  to  file  articles  of  incor- 
poration as  prerequisite  to  doing  business;  Woessner  v.  Cottam,  19 
Tex.  Civ.  App.  615,  47  S.  W.  680,  holding  void  Texas  statute  declaring 
foreign  corporations  not  paying  license,  forfeit  right  to  do  business; 
State  v.  Iichtenstein,  44  W.  Va.  100,  101,  28  S.  E.  753,  holding  West 
Virginia  statute  requiring  license  to  solicit  orders  void  as  applied  to 
solicitation  of  goods  shipped  from  other  States;  dissenting  opinion  in 
Ficklen  v.  Shelby  Co.,  145  U.  S.  27,  86  L.  Ed.  608,  12  Sup.  Ct.  814, 
majority  upholding  Tennessee  broker's  license,  though  business  done 
on  behalf  of  nonresident  principals ;  dissenting  opinion  in  Mae  v.  Grand 
Trunk  Ry.  Co.,  142  U.  S.  234,  85  L.  Ed!  997,  12  Sup.  Ct.  163,  and 
New  York  etc.  R.  R.  Co.  v.  Pennsylvania,  153  U.  S.  642,  88  L.  Ed.  851, 
14  Sup.  Ct.  957,  and  People  v.  Wemple,  138  N.  Y.  14, 19  L.  R.  A.  699,  33 
N.  E.  724,  and  Lumberville  Bridge  Co.  v.  Board  of  Assessors,  55 
N.  J.  L.  535,  26  L.  R.  A.  187,  26  Atl.  723,  arguendo. 

Distinguished  in  Kehrer  v.  Stewart,  197  U.  S.  66,  68,  69,  49  L.  Ed. 
667,  668,  25  Sup.  Ct.  403,  upholding  Georgia  act  of  1900,  taxing  resi- 
dent managers  of  nonresident  meat-packers,  where  State  court  has  con- 
strued it  as  applying  only  to  local  business;  Osborne  v.  Florida,  164 
U.  S.  654,  655,  41  L.  Ed.  587,  588,  17  Sup.  Ct.  215,  216,  holding  Florida 
statute  of  1893,  taxing  express  companies,  applies  solely  to  local  busi- 
XV— 49 
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ness;  Pullman  v.  Adams,  78  Miss.  829,  30  South.  758,  holding  Code 
1892,  §  3387,  imposing  tax  of  $100  on  each  sleeping-car  and  additional 
tax  of  twenty-five  cents  for  each  mile  of  travel,  affects  only  State 
business. 

Things  injurious  to  public  lose  benefit  of  protection  as  articles  of  com- 
merce, and  are  wltfcla  State  police  power. 

Approved  in  Southern  Ry.  Co.  v.  King,  217  U.  S.  532,  54  L.  Ed.  871, 
30  Sup.  Ct.  594,  holding  State  could  require  interstate  trains  to  give 
certain  signals  at  crossings;  Atlantic  &  Pacific  Tel.  Co.  v.  Philadelphia, 
190  U.  S.  162,  163,  47  L.  Ed.  999,  23  Sup.  Ct.  818,  holding  telegraph 
company,  though  engaged  in  interstate  commerce,  may  be  taxed  by 
municipality,  regarding  supervision  of  its  poles  and  wires;  William 
R.  Compton  Co.  v.  Allen,  216  Fed.  549,  holding  ''blue  sky"  law  of 
Iowa  not  proper  exercise  of  police  power;  United  States  v.  Colorado 
etc.  R.  Co.,  157  Fed.  331,  IS  Ann.  Oaa.  893,  15  L.  R.  A.  (N.  S.)  167,  85 
C.  C.  A.  27,  holding  Safety  Appliance  Act  applies  to  railroad  operating 
wholly  within  one  State;  Interstate  Commerce  Com.  v.  Harriman,  157 
Fed.  438,  holding  Interstate  Commerce  Commission  could  command  tes- 
timony on  combination  and  consolidation  of  railroads;  Chicago  &  A. 
R.  R.  Co.  v.  Cariinville,  200  111.  327,  93  Am.  St  Rep.  199,  65  N.  E.  734, 
holding  ordinance  in  accordance  with  legislative  authority,  regulating 
speed  of  trains  within  city  limits;  presumed  reasonable  exercise  of 
authority;  Pittsburgh  etc.  Ry.  Co.  v.  Hartford  City,  170  Ind.  679,  20 
L.  R.  A.  (N.  S.)  461,  82  N.  E.  789,  holding  municipality  might  require 
railroad  to  maintain  lights  at  crossings ;  State  ex  rel.  Coleman  v.  West- 
ern Union  Tel.  Co.,  75  Kan.  621,  637,  644,  90  Pac.  304,  309,  312,  holding 
State  might  subject  foreign  telegraph  company  to  payment  of  "charter 
fee";  Seaboard  Air  Line  Ry.  Co.  v.  Blackwell,  143  Ga.  245,  Ann.  Gas. 
1917A,  967,  84  S.  E.  475,  and  Peterson  v.  State,  79  Neb.  138,  126  Am. 
St  Rep.  651,  14  L.  R.  A.  (N.  S.)  292,  112  N.  W.  309,  holding  town 
might  limit  speed  of  interstate  trains  passing  through  its  precincts; 
Voight  v.  Wright,  141  U.  S:  66,  35  I*  Ed.  639,  11  Sup.  Ct.  856,  holding 
Virginia  act  of  March,  1867,  requiring  marking  of  flour  brought  into 
State,  void ;  Brennan  v.  Titusville,  153  U.  S.  301,  305,  38  L.  Ed.  722,  724, 
14  Sup.  Ct.  832,  834,  holding  ordinance  requiring  license  of  solicitors 
not  exercise  of  police  power  and  invalid  as  to  agents  of  manufactures 
of  other  State;  Patapsco  Guano  Co.  v.  North  Carolina,  171  U.  S.  357, 
43  L.  Ed.  196,  18  Sup.  Ct.  866,  upholding  North  Carolina  inspection 
law  of  January  21,  1891;  In  re  Minor,  69  Fed.  236,  holding  statute 
providing  cigarette  license  void  so  far  as  affecting  goods  imported  in 
original  package;  Ex  parte  Loeb,  72  Fed.  658,  holding  prohibition  of 
solicitation  of  sale  of  liquors  which  are  in  another  State  not  within 
police  power:  Humes  v.  Ft.  Smith,  93  Fed.  864,  upholding  ordinance 
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taxing  dealers  in  trading  stamps;  Commonwealth  v.  Huntley,  156  Mass. 
248,  249,  15  L.  R.  A.  845,  846,  30  N.  £.  1132,  upholding  Massachusetts 
statute  prohibiting  sale  of  imitation  butter;  United  States  v.  Hopkins, 
82  Fed.  538,  and  People  v.  Rock  Island  etc.  Ry.  Co.,  71  Fed.  756, 
arguendo. 

Distinguished  in  dissenting  opinion  in  United  States  v.  Colorado  etc. 
R.  Co.,  157  Fed.  344,  85  C.  C.  A.  48,  majority  holding  Safety  Appli- 
ance Act  applies  to  railroad  operating  wholly  within  one  State. 

Relation  of  contract  or  combination  to  interstate  commerce  to 
bring  it  within  Federal  Anti-trust  Act.  Note,  10  L.  R.  A.  (N.  S.) 
274. 

Miscellaneous.  Cited  in  Kentucky  v.  Powers,  .139  Fed.  490,  491,  as 
to  right  to  take  writ  of  error  from  Court  of  Appeals  in  taking  cases 
to  Federal  Supreme  Court  from  Kentucky  after  affirmance  by  Court  of 
Appeals  of  Circuit  Court's  judgment;  dissenting  opinion  in  State  v. 
Smith,  61  W.  Va.  337,  56  S.  E.  531,  majority  discussing  but  not  decid- 
ing whether  State  could  prohibit  railroad  agents  from  delivering  con- 
signments of  liquor  to  persons  not  ordering  same. 

141  U.  &  62-67,  36  L.  Ed.  638,  11  Sap.  Ot.  855,  VOIGHT  ▼.  WRIGHT. 

State  law  requiring  Inspection  of  imported,  but  not  of  domestic  flour, 
before  sale,  Is  void. 

,  Approved  in  Borth  v.  Illinois,  184  U.  S.  429,  46  L.  Ed.  626,  22  Sup. 
Ct.  427,  holding  prohibitions  against  options  to  buy  or  sell  grain  on 
futures — 111.  Crim.  Code,  §  130 — does  not  invade  liberty  granted  every 
citizen  by  XJ.  S.  Const.,  14th  Amendment;  Austin  v.  Tennessee,  179 
U.  S.  378,  45  L.  Ed.  240,  21  Sup.  Ct.  146,  holding  legislative  restric- 
tion of  sale  of  cigarettes  is  within  police  power  of  legislature,  except 
as  regards  original  packages,  and  discrimination  against  cigarettes  im- 
ported from  other  States;  Haskell  v.  Cowham,  187  Fed.  407,  109 
C.  C.  A.  235,  holding  State  of  Oklahoma  could  not  prohibit  exportation 
of  natural  gas;  Armour  &  Co.  v.  City  Council,  134  Ga.  188,  27  L.  R.  A. 
(N.  8.)  676,  67  S.  £.  421,  refusing  to  uphold  ordinance  requiring 
inspection  of  cattle  brought  into  county;  State  v.  Butterfield  Live 
Stock  Co.,  17  Idaho,  447,  134  Am.  St  Rep.  263,  26  L.  R.  A.  (N.  S.)  1224, 
106  Pac.  457,  refusing  to  uphold  tax  imposed  on  sheep  brought  from 
foreign  State  for  grazing;  State  v.  Duckworth,  5  Idaho,  648,  95  Am. 
St.  Rep.  202,  51  Pac.  457,  holding  sections  4  and  6  of  Sess.  Laws,  1897, 
p.  115,  making  it  unlawful  to  bring  sheep  into  the  State  without  first 
dipping  according  to  act,  repugnant  to  Federal  Constitution;  Common- 
wealth v.  Moore,  214  Mass.  25,  100  N.  E.  1074,  upholding  law  requiring 
inspection  of  cattle  slaughtered  for  human  consumption ;  State  v.  Parker 
Distilling  Co.,  236  Mo.  323,  139  S.  W.  485,  holding  void  State  statute 
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excepting  wine  made  from  local  products  from  tax  on  liquor  acts; 
State  v.  Smith,  233  Mo.  267,  85LE.A-  (N.  S.)  179,  135  S.  W.  471, 
upholding  law  requiring  license  to  practice  medicine;  Territory  ex  rel. 
E.  J.  McLean  &  Co.  v.  Denver  etc.  R.  Co.,  12  N.  M.  434,  78  Pac.  76, 
upholding  act  of  1901,  requiring  hides  to  be  held  thirty  days  for  in- 
spection ;  State  v.  Zophy,  14  S.  D.  125,  86  Am.  St.  Rep.  745,  84  N.  W. 
393,  holding  Sess.  Laws  1897,  c.  72,  discriminating  between  tax  im- 
posed on  wholesale  liquor  establishments,  parties  without  State,  and 
manufacturers  within,  conflicts  with  U.  S.  Const.,  art.  I,  §8;  dissent- 
ing opinion  in  State  v.  Bixman,  162  Mo.  5,6,  62  S.  W.  843,  majority 
holding  act  of  May  4,  1899,  exacting  inspection  fee  on  all  beer  sold 
in  State,  largely  in  excess  of  expense  thereof,  not  in  contravention  of 
U.  S.  Const,  art.  I,  &  10 ;  Plumley  v.  Massachusetts,  155  U.  S.  470,  39 
L.  Ed.  226,  15  Sup.  Ct.  157,  upholding  Massachusetts  statute  of  March, 
1891,  chapter  58,  prohibiting  sale  of  imitation  butter;  Patapsco  Guano 
Co.  v.  North  Carolina,  171  U.  S.  357,  43  L.  Ed.  196,  18  Sup.  Ct.  866, 
upholding  State  statute  prohibiting  sale  of  goods  without  inspection, 
and  charging  cost  of  inspection  to  owners ;  Georgia  Packing  Co.  v.  Mayor 
etc.  of  Macon,  60  Fed.  779,  780,  22  L.  R.  A.  778,  holding  ordinance 
prohibiting  persons  selling  meat  not  of  own  raising,  without  payment 
of  license,  unconstitutional;  People  v.  Hawkins,  157  N.  Y.  16,  68  Am. 
St.  Rep.  747,  42  L.  R.  A.  497,  51  N.  E.  261,  holding  statute  requiring 
branding  of  prison-made  goods  unconstitutional;  dissenting  opinion  in 
Commonwealth  v.  Huntley,  156  Mass.  248,  15  L.  R.  A. -845,  30  N.  E. 
1132,  majority  holding  Massachusetts  statute  of  1891,  chapter  58, 
prohibiting  sale  of  oleomargarine  for  butter  even  when  brought  from 
other  State,  valid;  Donald  v.  Scott,  74  Fed.  862,  Durkee  v.  Moses,  67 
N.  H.  117,  23  Atl.  794,  Lacey  v.  Palmer,  93  Va.  171,  57  Am.  St.  Rep.  803, 
31  L.  R.  A-  826,  24  S.  E.  933,  and  Kipp  v.  Gates,  126  Wis.  572,  105 
N.  W.  949,  all  arguendo. 

Distinguished  in  State  v.  Bixman,  162  Mo.  28,  62  S.  W.  834,  holding 
act  of  May  4,  1899,  exacting  inspection  fee  on  all  beer  sold  in  State, 
largely  in  excess  of  expense  thereof,  not  in  contravention  of  U.  S. 
Const.,  art.  I,  §  10 ;  Patapsco  Guano  Co.  v.  Board  of  Agriculture,  52  Fed. 
699,  upholding  State  statute  prohibiting  sale  of  goods  without  inspec- 
tion, and  charging  cost  of  inspection  to  owners;  dissenting  opinion  in 
Wiseman  v.  Tanner,  221  Fed.  709,  majority  refusing  to  allow  employ- 
ment agencies  to  collect  fees. 

Constitutionality   of    State  regulations  of    interstate    commerce. 
Note,  27  Am,  St.  Rep.  566. 

Acts  which    the   legislature  may  and   may  not   declare  criminal. 
Note,  78  Am.  St.  Rep.  258. 


773    STEIN  v.  BIENVILLE  WATER-SUPPLY  CO.    141  U.S. 67-81 

State  regulations  of  sale  or  enjoyment  of  patent  rights.    Note,  29 
L.  R.  A.  790. 

Corporate  taxation  and  the  commerce  clause.    Note,  60  L.  R.  A.  666. 

Right  of  State  to  forbid  exportation  of  natural  resources.    Note, 
85  L.  R.  A.  (N.  8.)  1197. 

141  U.  a  67-81,  85  L.  Ed.  622,  11  Sup.  Ct.  892,  STEIN  T.  BIENVILLE 
WATER-SUPPLY  CO. 

Exclusive  right  to  furnish  water  to  city  from  creek  does  not  prevent 
•apply  by  others  from  elsewhere. 

Approved  in  Farmers'  Loan  etc.  Co.  v.  Sioux  Falls,  131  Fed.  901, 
determining  right  of  city  to  issue  bonds  to  construct  waterworks  where 
it  had  granted  exclusive  franchise  for  term  to  water  company;  New- 
bnryport  Water  Co.  v.  City  of  Newburyport,  103  Fed.  589,  holding 
franchise  to  private  corporation,  permitting  the  furnishing  of  water  to 
city,  not  being  exclusive,  city  may  subsequently  build  competing  water- 
works. 

Exclusive  city  water  contract  from  certain  creek  is  not  impaired  by 
corporation  for  supply  from  elsewhere. 

Approved  in  Hamilton  Gas  etc.  Co.  v.  Hamilton,  146  U.  S.  268,  86 
L.  Ed.  968,  13  Sup.  Ct.  93,  holding  municipality  may  erect  gas  plant, 
though  company  previously  given  privilege;  Pearsall  v.  Great  Northern 
Ry.,  161  U.  S.  666,  40  L.  Ed.  844,  16  Sup.  Ct.  710,  holding  power  given 
by  charter  to  consolidate  with  other  railroads  does  not  prohibit  legis- 
lature from  denying  right  to  consolidate  with  parallel  roads;  In  re 
Brooklyn,  143  N.  Y.  614,  26  L.  R.  A.  276,  38  N.  E.  988,  holding  statute 
allowing  formation  of  water  company  to  supply  town  confers  no  exclu- 
sive privilege. 

Establishment  and  regulation  of  municipal  water  supply.    Note,  61 
L.  R.  A.  84. 

Municipal  contract,  susceptible  of  two  constructions,  must  receive  that 
least  harmful  to  State. 

Approved  in  New  York  Electric  Lines  Co.  v.  Empire  City  Subway 
Co.,  235  U.  S.  190,  Ann.  Oas.  1915A,  906,  69  L.  Ed.  190,  35  Sup.  Ct.  72, 
holding  city  may  revoke  right  to  build  electric  conduit  by  reason  of 
nonuser;  Knoxville  Water  Co.  v.  Ejioxville,  200  U.  S.  35,  37,  60  L.  Ed. 
359,  361,  26  Sup.  Ct.  227,  municipal  grant  of  waterworks  franchise 
does  not  impliedly  prohibit  city  from  right  to  construct  own  water- 
works; City  of  Pocatello  v.  Murray,  206  Fed.  77,  compelling  water  com- 
pany to  furnish  sufficient  supply  for  city;  Boise  City  v.  Boise  Artesian 
etc.  Water  Co.,  186  Fed.  710,  108  C.  C.  A.  523,  holding  where  no  term 
specified,  franchise  will  be  deemed  revocable  at  will;  Mitchell  v.  Tulsa 
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Water  etc.  Co.,  21  Okl.  254,  255,  257,  95  Pac.  965,  966,  and  Madera 
Waterworks  v.  City  of  Madera,  185  Fed.  294,  holding  city  might  con- 
struct waterworks  to  compete  with  private  company;  Boise  City  Arte- 
sian Hot  &  Cold  Water  Co.  v.  Boise  City,  123  Fed.  235,  59  C.  C.  A. 
236,  holding,  though  city  contracted  yearly  for  water  supply  and  com- 
pany expended  money  for  additional  equipment,  gives  no  right  to  con- 
tinuation after  contracts  expire;  Austin  v.  Bartholomew,  107  Fed.  353, 
46  C.  C.  A.  327,  holding  city,  for  more  than  eight  years  acquiescing 
in  the  assignment  of  old  to  new  water  company,  cannot  avoid  contract 
on  ground  of  legality  of  assignment;  Lackey  v.  Fayetteville  Water 
Co.,  80  Ark.  135,  96  S.  W.  632,  upholding  contract  entered  into  hy  city 
for  supply  of  water  for  hydrants;  Wilmington  City  Ry.  Co.  v.  Wil- 
mington &  B.  S.  Ry.  Co.,  8  Del.  Ch.  511,  46  Atl.  22,  holding  where  city 
grants  use  of  all  streets  to  railroad,  it  is  exclusive  franchise  which  can- 
not be  revoked;  State  ex  rel.  County  Atty.  v.  Des  Moines  City  Ry.  Co., 
159  Iowa,  290,  140  N.  W.  450,  holding  where  granting  of  franchise  by 
city  was  ultra  vires,  operation  of  railroad  might  be  abated  as  public 
nuisance;  German  Ins.  Col  v.  Commonwealth,  141  Ky.  613,  133  S.  W. 
795,  holding  property  of  corporation,  not  used  in  prosecution  of  busi- 
ness, escheats  to  State  after  period  of  five  years;  City  of  St.  Louis  v. 
St.  Louis  etc.  R.  Co.,  228  Mo.  738,  129  S.  W.  699,  upholding  right  of 
city  to  recover  from  railroad  company  amount  expended  in  building 
bridge  over  crossing;  Ennis  Waterworks  v.  City  of  Ennis,  105  Tex.  72, 
144  S.  W.  934,  refusing  to  uphold  exclusive  water  franchise  granted  to 
private  citizen;  Coosaw  Min.  Co.  v.  South  Carolina,  144  U.  S.  562,  36 
L.  Ed.  542,  12  Sup.  Ct.  691,  holding  exclusive  right  of  mining  phos- 
phate under  acts  of  March,  1876,  March,  1870,  North  Carolina,  limited 
to  twenty-one  years ;  New  York  v.  Squire,  145  U.  S.  188,  36  L.  Ed.  671, 
12  Sup.  Ct.  883,  upholding  New  York  Session  Laws  of  1885,  relating 
to  submission  of  plans  by  electric  companies;  Covington  etc.  Turnpike 
Co.  v.  Sandford,  164  U.  S.  588,  41  L.  Ed.  663,  17  Sup.  Ct.  202,  holding 
statute  exempting  toll  company  from  taxation  does  not  exempt  also 
purchasing  companies;  Long  Island  Water-Supply  Co.  v.  Brooklyn,  166 
U.  S.  696,  41  L.  Ed.  1169,  17  Sup.  Ct.  723,  holding  contract  of  water 
company  with  city  does  not  absolve  it  from  condemnation;  Superior 
v.  Norton,  63  Fed.  359,  12  C.  C.  A.  469,  construing  charter  of  Superior 
as  to  execution  of  contract;  Louisville  Trust  Co.  v.  Cincinnati,  73  Fed. 
726,  holding  railroad  acquiring  right  to  use  streets  for  twenty  years 
becomes  trespasser  on  expiration  of  period;  Bartholomew  v.  Austin,  85 
Fed.  364,  29  C.  C.  A.  568,  holding  if  contract  for  exemption  from  taxa- 
tion in  consideration  of  free  water  is  void,  company  can  recover  for 
water  furnished;  North  Baltimore  etc.  Ry.  Co.  v.  North  Ave.  Ry.  Co., 
75  Md.  243,  23  Atl.  469,  applying  principle  to  ordinance  of  council  grant- 
ing other  company  right  to  use  tracks  of  old  company  for  electric 
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road;  In  re  Brooklyn,  143  N.  Y.  610,  611,  26  L.  R.  A.  276,  38  N.  E. 
986,  987,  holding  statute  allowing  formation  of  company  to  supply 
water  to  town  gives  no  exclusive  privilege. 

Distinguished  in  Southwest  Missouri  Light  Co.  v.  City  of  Joplin, 
113  Fed.  822,  holding  ordinance  providing  for  erection  of  electric- 
light  works  for  municipality,  in  violation  of  implied  terms  of  con- 
tract under  prior  ordinance,  is  impairment  of  contract  obligation. 

Privilege   of  using  streets   as   contract  within  provision    against 
impairing  obligation.    Note,  50  L  B.  A  146. 

HI  U.  8.  81-87,  36  L.  Ed.  654,  11  Sup.  Ct.  912,  PARKER  V.  ORMSBY. 

Circuit  Court  decree  is  appealable  to  Supreme  Court  where  its  Juris- 
diction involved,  regardless  of  amount. 

Approved  in  The  Paquete  Habana,  175  U.  S.  620,  44  L.  Ed.  321,  20 
Sup.  Ct.  292,  reviewing  question  of  jurisdiction. 

Supreme  Court,  reviewing  Federal  decisions,  will,  of  its  own  motion, 
deny  jurisdiction  not  affirmatively  appearing. 

Approved  in  Perez  v.  Fernandez,  202  U.  S.  100,  50  L.  Ed.  949,  26 
Sup.  Ct.  561,  reaffirming  rule;  Thomas  v.  Ohio  State  University  Trus- 
tees, 195  U.  S.  211,  49  L.  Ed.  164,  25  Sup.  Ct.  24,  determining  suffi- 
ciency of  allegation  of  citizenship  of  individual  members  6i  Ohio  Uni- 
versity Trustees;  Minnesota  v.  Northern  Securities  Co.,  194  U.  S.  63, 
48  L.  Ed.  877,  24  Sup.  Ct.  598,  case  not  removable  to  Federal  court 
as  arising  under  Federal  law,  unless  Federal  question  appears  by 
plaintiff's  statement  of  own  claim;  Great  Southern  etc.  Hotel  Co.  v. 
Jones,  177  U.  S.  454,  44  L.  Ed.  844,  20  Sup.  Ct.  692,  holding  citizenship 
of  individual  members  of  limited  partnership  under  Pennsylvania  laws 
must  be  alleged  by  association  in  Federal  court,  jurisdiction  depend- 
ing upon  diverse  citizenship;  In  re  Plotke,  104  Fed.  967,  44  C.  C.  A. 
282,  holding  essential  facts,  giving  court  jurisdiction  of  bankruptcy 
proceedings,  must  appear  affirmatively  and  distinctly  under  Bank- 
ruptcy Act  1898,  §  2,  subd.  1 ;  Daugherty  v.  Sharp,  171  Fed.  470,  hold- 
ing suit  on  mortgage  given  to  secure  note  for  seventeen  hundred  dol- 
lars is  not  within  Federal  jurisdiction;  Utah-Nevada  Co.  v.  De  Lamar, 
133  Fed.  117,  122,  123,  66  C.  C.  A.  179,  denying  Federal  jurisdiction 
of  suit  by  assignee  of  oral  contract  to  recover  money  due  thereon, 
where  record  does  not  show  assignor  could  not  sue  therein;  dissenting 
opinon  in  Giles  v.  Harris,  189  U.  S.  501,  47  L.  Ed.  918,  23  Sup.  Ct. 
645,  majority  holding  absence  of  averments  in  bill  Federal  Circuit 
Court,  showing  jurisdictional  amount,  not  available  on  appeal  to 
Supreme  Court,  lower  court's  jurisdiction  raised  on  other  grounds; 
Betzoldt  v.  American  Ins.  Co.,  47  Fed.  707,  holding  plaintiff  may 
amend  declaration  to  show  alienage  at  time  of  bringing  suit,  instead 
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of  citizen,  as  alleged;  Wetherby  y.  Stinson,  62  Fed.  176,  10  C.  C.  A. 
243,  dismissing  bill  where  complainant  and  one  defendant  citizens  of 
same  State,  though  defendant  files  disclaimer  and  is  not  dismissed 
out  of  case;  Benjamin  v.  New  Orleans,  74  Fed.  418,  20  C.  C.  A.  591, 
holding  insufficient  allegation  that  assignors  "citizens  of  States  other 
than  Louisiana  and  competent  to  maintain  suit";  Thomas  v.  American 
etc.  Mortgage  Co.,  47  Fed.  561,  12  L.  R.  A.  690,  arguendo. 

Circuit,  Court  has  not  Jurisdiction  of  suit  by  assignee  of  note  payable 
to  order,  unless  payee  could  have  sued. 

Approved  in  Manuel  v.  Martin,  199  Fed.  989, 117  C.  C.  A.  665,  apply- 
ing principle;  Dulles  v.  H.  D.  Crippen  Mfg.  Co.,  156  Fed.  708,  holding 
defendant  failing  to  demur  waives  objection  to  jurisdiction;  Gorman- 
Wright  Co.  v.  Wright,  134  Fed.  365,  67  C.  C.  A.  345,  pledgee  of  stock 
cannot,  on  account  of  diversity  of  citizenship  between  him  and  cor- 
poration, sue  latter  in  Federal  court  for  appointment  of  receiver 
where  pledgor  is  resident  of  State  of  corporation's  citizenship;  Portage 
City  Water  Co.  v.  Portage,  102  Fed.  771,  holding,  under  section  1, 
Judiciary  Act,  1887-88,  it  not  appearing  upon  record  that  original 
parties  to  promissory  note  could  sue  in  Federal  court,  subsequent 
holders  could  not;  Smith  v.  Packard,  98  Fed.  797,  39  C.  C.  A.  294, 
holding  attachment  against  partnership,  one  defendant  signing  part- 
ner's name  to  forthcoming  bond,  latter  cannot  deny  authorization  of 
signature,  having  voluntarily  received  its  benefits;  United  States  Nat. 
Bank  v.  McNair,  56  Fed.  324,  327,  following  rule;  Benjamin  v.  New 
Orleans,  169  U.  S.  163,  42  L.  Ed.  702,  18  Sup.  Ct.  299,  applying  prin- 
ciple to  assignment  of  claims;  Skinner  v.  Barr,  77  Fed.  818,  following 
rule  where  payee  and  maker  of  note  citizens  of  same  State,  and  note 
indorsed  to  citizen  of  other  State;  Dexter  v.  Say  ward,  84  Fed.  300, 
and  Tzschuck  v.  Mead,  47  Neb.  267,  66  N.  W.  430,  arguendo. 

Distinguished  in  Farr  v.  Hobe-Peters  Land  Co.,  188  Fed.  16,  110 
C.  C.  A.  160,  holding  rule  only  requires  proper  citizenship  in  plain- 
tiff's immediate  assignor. 

In  Circuit  Court,  suit  on  note  by  assignee,   citizenship  of  original 
payee  should  appear. 

Approved  in  Springstead  v.  Crawfordsville  State  Bank,  231  U.  S. 
542,  58  L.  Ed.  856,  34  Sup.  Ct.  195,  holding  failure  to  allege  citizenship 
of  assignor  of  note  may  be  cured  by  amendment;  Shane  v.  Bntte 
Elec.  R.  Co.,  150  Fed.  813,  Federal  court  will  not  retain  removed  cause 
in  which  nonresident  and  resident  defendant  are  joined  unless  it  ap- 
pears that  joinder  was  wrongful  and  for  purpose  of  preventing  re- 
moval; Murphy  v.  Payette  Alluvial  Gold  Co.,  98  Fed.  321,  holding 
removal  petition  of  assignee  must  show  requisite  diversity  of  citizen- 
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ship  between  plaintiff's  assignor  and  defendant,  as  well  as  between 
plaintiff  and  defendant;  Jones  v.  Shapera,  57  Fed.  462,  6  C.  C.  A.  423, 
holding  assignee  may  sue  on  note  in  Circuit  Court  where  assignor  then 
citizen  of  other  State,  though  citizen  of  same  State  as  defendant  when 
assignment   made. 

141  U.  S.  87-106,  36  L.  Ed.  640,  11  Sup.  Ot.  960,  CARPENTER  T.  STRANGE. 

Refusal  to  give  effect  to  Judgment  of  sister  State  as  to  plaintiff's  rlgnts 
under  a  will  raises 'Federal  question. 

Approved  in  Jacobs  v.  Marks,  182  U.  S.  587,  45  L.  Ed.  1244,  21  Sup. 
Ct.  867,  holding  full  faith  and  credit  to  another  State's  judgment 
not  denied  by  admitting  evidence  that  discontinuance  was  result  of 
promissory  agreement  never  complied  with;  Huntington  v.  Attrill,  146 
U.  S.  666,  36  L.  Ed.  1127,  13  Sup.  Ct.  227,  holding  where  State  court 
refuses  to  entertain  bill  founded  on  judgment  of  other  court  because 
founded  on  penalty  presents  Federal  question;  Great  Western  Tel.  Co. 
v.  Purdy,  162  U.  S.  335,  40  L.  Ed.  990,  16  Sup.  Ct.  812,  holding  no 
Federal  question  involved  in  action  for  assessment  under  order  of 
court  of  other  State  in  proceedings  of  which  defendant  had  no  notice, 
where  court  decides  action  barred  by  statute. 

Time  and  manner  of  raising  and  deciding  questions  in  State 
court  to  obtain  review  in  Federal  Supreme  Court.  Note,  63 
L  R.  A.   58. 

Judgment  denying  effect  to  decision  of  sister  State  as  to  plaintiff's 
rlgnts  under  a  will,  is  void. 

Approved  in  Owsley  v.  Central  Trust  Co.,  196  Fed.  418,  holding 
ancillary  administrator  bound  by  decree  allowing  claim  against  estate 
in  domiciliary  jurisdiction;  Watkins  v.  Eaton,  173  Fed.  149,  holding 
where  probate  courts  of  two  States  differ  as  to  construction  of  will, 
property  should  be  remitted  to  jurisdiction  of  domicile;  Slack  v. 
Perrine,  9  App.  D.  C.  153,  holding  decision  of  court  in  habeas  corpus 
proceeding  regarding  custody  of  child  may  be  pleaded  as  res  ad  judi- 
cata; Huntington  v.  Attrill,  146  U.  S.  686,  36  L.  Ed.  1134,  13  Sup.  Ct. 
235,  holding  judgment  recovered  against  officer  of  corporation  upon 
liability  imposed  by  statute  for  recording  false  certificate  of  capital 
stock  must  be  recognized  in  other  States;  Van  Norman  v.  Gordon,  172 
Mass.  580,  70  Am.  St  Rep.  307,  44  L.  R.  A.  841,  53  N.  £.  268,  holding 
judgment  by  confession,  entered  in  one  State,  entitled  to  same  faith 
and  credit  as  other  judgment. 

Distinguished  in  Richards  v.  Blaisdell,  12  Cal.  App.  108,  106  Pac. 
736,  holding  judgment  against  executor  in  another  State  allowing 
claim  against  estate  is  not  binding  on  administrator  with  will  an- 
nexed; Webster  v.  Clarke,  100  Tex.  335,  123  Am,  St.  Rep.  813,  99  S.  W. 
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1020,  holding  judgment  against  executrix  in  New  York  cannot  be  made 
basis  of  suit,  in  Texas  where  no  letters  have  been  taken  out  in  latter 
State;  Brown  v.  Fletcher's  Estate,  146  Mich.  422,  123  Am.  St  Rep. 
238,  15  L.  R.  A.  (N.  S.)  632,  109  N.  W.  694,  holding  decree  against 
administrator  in  Massachusetts  does  not  bind  executor  in  Michigan. 

Judgments  of  the  courts  of  other  States.    Note,  103  Am.  St.  Rep. 
321. 

Real  estate  Is  governed  by  law  of  Its  situs. 
Approved  in  Rickey  Land  etc.  Co.  v.  Miller  &  Lux,  218  U.  S.  261, 
64  L.  Ed.  1038,  31  Sup.  Ct.  11,  holding  Federal  court  of  Nevada  may 
proceed  to  finally  determine  controversy  over  interstate  river,  where 
it  first  acquires  jurisdiction ;  Fall  v.  Eastin,  215  U.  S.  9,  17  Ann.  Cas. 
853,  23  L.  R.  A.  (N.  S.)  924,  54  L.  Ed.  70,  30  Sup.  Ct.  3,  holding  court 
of  Nebraska  need  not  recognize  deed  to  property  within  its  domain, 
given  by  court  commissioner  of  another  State;  Groom  v.  Mortimer 
Land  Co.,  192  Fed.  853,  113  C.  C.  A.  173,  holding  equity  may  compel 
conveyance  of  land  beyond  its  jurisdiction;  Bryan  v.  Bliss-Cook  Oak 
Co.,  178  Fed.  220,  101  C.  C.  A.  577,  holding  re-entry  for  condition 
broken  is  proper  method  of  affecting  forfeiture;  Wilhite  v.  Skelton, 
149  Fed.  72,  78  C.  C.  A.  635,  equity  jurisdiction  in  cases  of  trust  or 
fraud  is  sustainable  wherever  person  found  though  land  out  of  juris- 
diction; Columbia  National  Sand  Dredging  Co.  v.  Morton,  28  App. 
D.  C.  299,  7  L.  R.  A.  (N.  S.)  114,  holding  court  could  not  restrain 
removal  of  gravel  from  land  in  Maryland;  McDonald  v.  Dexter,  234 
111.  520,  85  N.  E.  211,  holding  court  of  sister  State  could  not  render 
decree  affecting  land  in  Illinois;  Curtis  v.  Armagast,  158  Iowa,  517, 
138  N.  W.  877,  holding  suit  to  cancel  deed  to  land  in  Iowa  is  limited 
by  law  of  Iowa,  notwithstanding  deed  made  and  delivered  in  sister 
State ;  Taylor  v.  Hulett,  15  Idaho,  269,  273,  19  L.  R.  A.  (N.  S.)  535,  97 
Pac.  38,  40,  holding  courts  of  Idaho  could  determine  water  rights  in 
stream  extending  outside  jurisdiction;  Kinder  v.  Scharff,  125  La.  598, 
51  South.  656,  Fall  v.  Fall,  75  Neb.  130,  113  N.  W.  179,  and  Bevans  v. 
Murray,  251  111.  626,  96  N.  E.  554,  both  holding  bill  in  equity  to  com- 
pel conveyance  is  maintainable  in  any  State;  Burton-Lingo  Co.  v. 
Patton,  15  N.  M.  310,  311,  27  L.  R.  A.  (N.  S.)  420,  107  Pac.  680,  681, 
holding  Texas  court  could  not  adjudicate  and  transfer  lien  on  prop- 
erty in  New  Mexico;  Rosenbaum  v.  Evans,  63  Wash.  510,  115  Pac. 
1055,  holding  Superior  Court  may  reform  deed  to  land  in  another 
State  as  to  description;  Holt  v.  Guerguin,  106  Tex.  189,  50  L.  R.  A. 
(N.  S.)  1136,  163  S.  W.  12,  holding  court  cannot  cancel  deed  to  land  in 
foreign  country;  McLaughlin  v.  McCrory,  55  Ark.  446,  29  Am,  St.  Rep. 
59,  18  S.  W.  763,  holding  decree  setting  aside  conveyance  for  fraud, 
valid,  though  nonresident  defendant  constructively  served;  Pillow  v. 
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King,  66  Ark.  639,  18  S.  W.  765,  holding  decision  of  Tennessee  court 
refusing  to  restore  deed  to  Tennessee  lands  no  bar  to  action  brought 
in  Arkansas  to  establish  right  under  such  deed;  Clarke's  Appeal, 
70  Conn.  210,  39  Atl.  169,  holding  decision  of  State  court  construing 
will  disposing  of  lands  in  other  State,  not  res  adjudicata  in  subse- 
quent proceeding  in  other  State;  Texas  etc.  Ry.  Co.  v.  Gay,  86  Tex. 
592,  26  L.  R.  A.  69.  26  S.  W.  606,  holding  United  States  Circuit  Court 
of  Louisiana  cannot  appoint  receiver  for  road  no  part  of  which  is  in 
Louisiana;  Ward  v.  Boyce,  152  N.  Y.  196,  36  L.  R.  A.  661,  46  N.  E.  181, 
arguendo. 

Distinguished  in  Campbell  v.  W.  M.  Ritter  Lumber  Co.,  140  Ky.  315, 
140  Am,  St*  Rep.  386,  131  S.  W.  21,  holding  action  for  breach  of  con- 
tract of  use  of  land  in  Virginia  is  maintainable  in  courts  of  Kentucky. 

Judgment  In  New  York,  avoiding  Tennessee  deed,  is  Inoperative  there 
if  not  made  effective  In  personam. 

Approved  in  Ingersoll  v.  Coram,  127  Fed.  433,  holding  ancillary 
administrator  in  one  jurisdiction  not  in  privity  with  another  of  same 
estate  in  another  jurisdiction,  hence  adjudication  for  one  no  bar  to 
another;  York  County  Sav.  Bank  v.  Abbot,  131  Fed.  984,  suit  in 
equity  by  lessee  against  nonresident  lessee  to  enforce  alleged  rights 
under  term  of  lease,  by  requiring  defendant  to  elect  either  to  buy 
building  from  or  sell  land  to  complainant  at  appraised  value,  or  have 
court  make  election,  is  within  jurisdiction  of  Circuit  Court  for  district 
where  land  is  situated;  Cooper  v.  Ives,  62  Kan.  399,  63  Pac.  435,  holding 
descent  of  real  property  governed  by  inheritance  laws  in  State  where 
land  is  situated,  hence  title  to  same  not  determinable  by  court  of 
another  State;  Conant  v.  Deep  Creek  etc.  Irr.  Co.,  23  Utah,  630,  90 
Am.  St.  Rep.  723,  66  Pac.  189,  holding  stream  rising  in  Idaho  and 
flowing  into  Utah,  former  State  has  no  jurisdiction  over  a  diversion 
of  the  water  in  latter;  Dull  v.  Blackman,  169  U.  S.  247,  42  L.  Ed.  734, 
18  Sup.  Ct.  334,  following  rule ;  Municipal  Inv.  Co.  v.  Gardiner,  62  Fed. 
956,  holding  suit  to  enforce  contract  to  convey  land  should  be  brought 
in  district  where  one  of  parties  resides;  Bullock  v.  Bullock,  51  N.  J. 
Eq.  446,  27  Atl.  436,  denying  specific  performance  of  order  directing 
giving  mortgage  of  lands  in  one  State,  made  upon  judgment  in  another 
State;  Compton  v.  Jesup,  68  Fed.  304,  15  C.  C.  A.  397,  and  Deck  v. 
Whitman,  96  Fed.  887,  arguendo. 

Jurisdiction  to  set  aside  fraudulent  conveyance  of  realty  situate 
in  another  State.    Note,  5  Ann.  Gas.  533. 

Foreclosure  of  mortgage  on  land  in  other  State.    Note,  4  L.  R.  A. 
(N.    8.)    988. 

Equity  jurisdiction  over  suits  affecting  realty  outside  State.    Note, 
69  L.  R.  A.  673,  676,  688,  695. 
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Admissibility    of    copies  of    records    of    other    States.    Note,  5 
L.  R.  A.  (N.  8.)  974. 

What  constitutes  election  to  take  under  or  against  wilL    Note, 
49  L.  R.  A.  (N.  8.)  1102. 

Miscellaneous.  Cited  in  Coram  v.  Ingersoll,  148  Fed.  174,  78 
C.  C.  A.  303,  as  to  privity  between  executors  appointed  in  different 
States. 

141  .U.  8.  107,  36  L.  Ed.  664,  11  Sap.  Ot.  885,  EVANS  T.  STATE  BA2TK. 

No  error  in  lower  court's  findings  of  fact  appearing  its  decree  is 
affirmed. 

Approved  in  Wiser  v.  Lawler,  7  Ariz.  192,  62  Pac.  704,  reaffirming 
rule;  De  Laval  Separator  Co.  v.  Iowa  Dairy  Separator  Co.,  194  Fed. 
425,  114  C.  C.  A.  385,  applying  principle  in  suit  for  infringement  of 
patent;  Bliss  v.  Washoe  Copper  Co.,  186  Fed.  825,  109  C.  C.  A.  133, 
applying  principle  in  suit  to  determine  damages  resulting  from  smoke 
and  fumes  of  smelter;  Jefferson  Hotel  Co.  v.  Brumbaugh,  168  Fed. 
873,  94  C.  C.  A.  279,  applying  principle  in  suit  to  determine  amount 
due  under  mechanics1  liens;  Gage  v.  J.  F.  Smyth  Mercantile  Co.,  160 
Fed.  430,  87  C.  C.  A.  377,  applying  principle  in  suit  to  cancel  securi- 
ties;   Hussey  v.    Richardson    etc.  Dry    Goods    Co.,  148  Fed.   602,  78 

C.  C.  A.  370,  upholding  finding  that  creditor  taking  chattel  mortgage 
did  not  have  reasonable  cause  to  believe  preference  intended;  Hutchins 
v.  Munn,  28  App.  D.  C.  279,  applying  principle  in  suit  to  determine 
loss  of  rent  of  house;  Grafton  v.  Paine,  7  App.  D.  C.  266,  applying 
principle  in   settlement   of  partnership   accounts;  York   v.   Tyler,  21 

D.  C.  273,  and  Richardson  v.  Van  Auken,  5  App.  D.  C.  213,  both  holding 
exceptions  to  master's  report  must  specifically  point  out  error  com- 
plained of;  Cheney  v.  Bilby,  74  Fed.  60,  20  C.  C.  A.  291,  McKinley 
v.  Williams,  74  Fed.  102,  20  C.  C.  A.  312,  and  Snider  v.  Dobson,  74 
Fed.  758,  21  C.  C.  A.  76,  all  following  rule;  Warren  v.  Burt,  58  Fed. 
106,  7  C.  C.  A.  105,  following  rule  in  suit  against  agent  for  account-* 
ing;  Fitchett  v.  Blows,  74  Fed.  51,  20  C.  C.  A.  286,  following  rule  in 
reformation  of  promissory  notes;  Crawford  v.  Neal,  144  U.  S.  596,  36 
L.  Ed.  557,  12  Sup.  Ct.  762,  and  Furrer  v.  Ferris,  145  U.  S.  134,  86 
L.  Ed.  651,  12  Sup.  Ct.  821,  both  upholding  findings  of  master;  Gunn 
v.  Black,  60  Fed.  155,  8  C.  C.  A.  534,  declining  to  review  disallowance 
of  claims  under  accounting;  Paxson  v.  Brown,  61  Fed.  883,  10  C.  C.  A. 
135,  upholding  finding  that  assignment  made  in  certain  county; 
United  States  v.  Winona  etc.  R.  Co.,  67  Fed.  962,  15  C.  C.  A.  117,  up- 
holding finding  that  parties  holding  title  to  lands  as  grantees  of  rail- 
road not  bona  fide  purchasers;  Stuart  v.  Hayden,  72  Fed.  408,  18 
C.   C.  A.  618,   holding  finding  that  stockholder  transferred  stock  to 
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escape  individual  liability;  Denver  etc.  R.  Co.  v.  Ristine,  77  Fed.  59, 
23  C.  C.  A.  13,  arguendo. 

141  U.  8.  107-116,  35  L.  Ed.  636,  11  Sup.  Ot  989,  IN  BE  MAYFIELD. 

Indian  of  Cherokee  Nation  accused  of  adultery,  being  sole  party  to 
proceedings,  is  amenable  only  to  its  courts. 

Approved  in  In  re  Blackbird,  109  Fed.  142,  holding  act  of  March 
3,  1885  (23  Stat.  362,  385,  §9),  assumed  exclusive  Federal  jurisdic- 
tion regarding  crimes  over  tribal  Indians  on  reservation  within  a 
State;  State  v.  Columbia  George,  39  Or.  133,  65  Pac.  606,  holding  act 
of  February  8,  1887  (24  Stat.  388,  c.  119,  §4),  making  allottees  of 
public  land  subject  to  State  law,  did  not  give  State  jurisdiction  over 
allottee  committing  murder  on  Umatilla  reservation;  Smith  v.  United 
States,  151  U.  S.  53,  38  L.  Ed.  69,  14  Sup.  Ct.  235,  applying  principle ; 
Standley  v.  Roberts,  59  Fed.  845,  8  C.  C.  A.  305,  holding  judgments 
of  Indian  courts  entitled  to  same  faith  and  credit  as  Federal  courts; 
United  States  v.  King,  81  Fed.  625,  holding  United  States  courts  have 
no  jurisdiction  of  rape  by  Indian  upon  Indian  woman,  both  residing 
on  reservation;  Alberty  v.  United  States,  162  U.  S.  504,  40  L.'  Ed. 
1054,  16  Sup.  Ct.  866,  and  Stacy  v.  La  Belle,  99  Wis.  523,  67  Am.  St. 
Rep.  882.  41  L.  R.  A.  421,  75  N.  W.  61,  arguendo. 

Distinguished  in  Westmoreland  v.  United  States,  155  U.  S.  548,  39 
I*  Ed.  256,  15  Sup.  Ct.  244,  holding  averment  in  indictment  that  de- 
fendant "is  white  person  and  not  an  Indian"  gives  Federal  court 
jurisdiction;  United  States  v.  Miller,  105  Fed.  946,  holding  question  of 
wrongful  intent  in  furnishing  intoxicating  liquors  to  Indians  imma- 
terial, statute  declaring  any  person  furnishing  it  to  them  shall  be 
punished. 

Jurisdiction   to  punish   crimes  by  or  against  Indians.     Note,   21 
L.   R.    A.    172. 

Supreme  Court  may  examine  Inferior's  jurisdiction,  considering  facta 
without,  but  consistent  with  the  record. 

Approved  in  Frank  v.  Mangum,  237  U.  S.  331,  59  L.  Ed.  982,  35 
Sup.  Ct.  582,  holding  disorders  at  trial  must  be  presented  in  motion 
for  new  trial  before  habeas  corpus  will  lie  to  Supreme  Court;  Stevens 
v.  McClaughry,  207  Fed.  29,  51  L.  R.  A.  (N.  S.)  890,  125  C.  C.  A.  102, 
holding  habeas  corpus  will  not  release  one  being  held  under  erroneous 
but  not  void  judgment;  Ex  parte  O'Neal,  125  Fed.  969,  holding  Federal 
District  Court  having  jurisdiction  to  punish  relator  for  assaulting 
bankruptcy  trustee,  irregularities  in  proceedings  not  reviewable  by 
Circuit  Court  on  habeas  corpus. 

Miscellaneous.  Cited  in  United  States  v.  Evans,  28  App.  D.  C.  267, 
holding  robbery  to  be  infamous  crime. 
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141  V.  &  117-121,  36  I*.  Ed.  648,  11  Sap.  Ct.  942,  BEYNOLDS  T.  BURNS. 

If  only  allegation  is  that  property  not  worth  six  thousand  dollars,  Su- 
preme Court  has  no  jurisdiction. 

Approved  in  Decker  v.  Williams,  73  Fed.  310,  311,  holding,  on  appeal 
for  purposes  of  jurisdiction,  amount  involved  is  determined  by  judgment 
below. 

141  XT.  a  121-126,  36  L.  Ed.  667,  11  Sup.  Ct.  966,  DENNY  T.  FIBONL 
Averment  of  residence  is  not  equivalent  to  averment  of  citizenship. 
Approved  in  Steigleder  v.  McQuesten,  198  U.  S.  143,  49  L.  Ed.  988,  25 
Sup.  Ct.  616,  reaffirming  rule ;  Sun  Printing  Assn.  v.  Edwards,  194  U.  S. 
382,  48  L.  Ed.  1030,  24  Sup.  Ct.  696,  testimony  contained  in  certificate 
from  Circuit  Court  of  Appeals  may  be  resorted  to  to  cure  defective  aver- 
ment of  citizenship;  Harding  v.  Standard  Oil  Co.,  182  Fed.  424,  holding 
"inhabitancy"  and  "residence"  are  synonymous  terms;  Atchison  etc. 
Ry.  Co.  v.  Frederickson,  177  Fed.  207, 101  C.  C.  A.  376,  holding  failure  to 
properly  aver  citizenship  cannot  be  waived  by  parties;  Gale  v.  Southern 
Building  etc.  Assn.,  117  Fed.  733,  holding  bill  alleging  complainant's 
residence  does  not  state  his  citizenship,  necessary  to  give  Federal  court 
jurisdiction;  Thomas  v.  National  Bank,  106  Fed.  438,  45  C.  C.  A.  407, 
holding  national  bank  suit  in  Federal  court  will  not  lie,  declaration  fail- 
ing to  show  diverse  citizenship,  record  nowhere  supplying  omission,  Act 
July  12, 1882,  §  4 ;  Bishop  v.  Averill,  76  Fed.  387,  holding  allegation  that 
defendant  permanently  domiciled  in  Canada  insufficient ;  Shaw  v.  Quincy 
Min.  Co.,  146  U.  S.  447,  36  L.  Ed.  770,  12  Sup.  Ct.  936,  holding  corpora- 
tion cannot  be  sued  in  Circuit  Court  for  State  in  which  it  merely  does 
business ;  Tug  River  etc.  Salt  Co.  v.  Brigel,  67  Fed.  628,  14  C.  C.  A.  577, 
and  Hunt  v.  Howes,  74  Fed.  660,  21  C.  C.  A.  356,  following  rule. 

Citizenship  recited  in  plaintiff's  partial  remittitur  of  Judgment  does 
not  cure  omission  in  pleadings. 

Approved  in  Jumeau  v.  Brooks,  109  Fed.  354,  48  C.  C.  A.  397,  holding 
though  pleadings  do  not  show  requisite  diversity  of  citizenship,  action 
in  Circuit  Court  of  Appeals  not  dismissed,  requisite  jurisdictional  facts 
appearing  in  bill  of  exceptions;  Zebert  v.  Hunt,  108  Fed.  450,  holding 
under  act  of  1887-88,  nonresidence  must  clearly  appear  from  petition  or 
record,  but  it  is  sufficient  to  allege  facts  from  which  nonresidence  fol- 
lows as  legal  conclusion. 

Citizenship  must  be  averred  in  regular  part  of  record,  not  be  sur- 
reptitiously Introduced. 

Approved  in  Thomas  v.  Anderson,  223  Fed.  44, 138  C.  C.  A.  405,  hold- 
ing appellate  court  cannot  allow  amendment  so  as  to  show  jurisdiction; 
Chicago  etc.  Ry.  Co.  v.  Stephens,  218  Fed.  540,  134  C.  C.  A.  263,  holding 
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where  diverse  citizenship  seems  probable,  appellate  court  will  send  case 
back  for  determination  of  issue  of  residence,  without  setting  aside  ver- 
dict; Wells  v.  Russellville  Anthracite  Coal  Min.  Co.,  206  Fed.  530,  hold- 
ing citizenship  need  not  be  alleged  in  petition  for  removal  where  it  af- 
firmatively appears  in  complaint;  Wylie  Permanent  Camping  Co.  v. 
Lynch,  195  Fed.  401,  115  C.  C.  A.  288,  holding  Federal  court  may  look 
to 'entire  record  in  determining  jurisdiction;  McEldoroney  v.  Card,  193 
Fed.  482,  holding  fact  that  plaintiff  is  trustee  in  bankruptcy  will  not 
give  jurisdiction  to  court;  Thompson  v.  Automatic  Fire  Protection  Co., 
151  Fed.  946,  holding  court  will  allow  amendment  so  as  to  properly  show 
jurisdictional  amount;  Kansas  City  Southern  R.  Co.  v.  Prunty,  133  Fed. 
16, 66  C.  C.  A.  163,  where  removal  petition  does  not  allege  citizenship  of 
plaintiff,  there  can  be  no  removal  though  petition  of  plaintiff  in  State 
court  alleges  his  residence  in  such  State ;  Stuart  v.  Easton,  156  U.  S.  47, 
39  L.  Ed.  341,  15  Sup.  Ct.  268,  holding  averment  that  plaintiff  is  "citi- 
zen of  London,  England,"  insufficient;  Home  v.  George  H.  Hammond 
Co.,  155  U.  S.  394,  39  L.  Ed.  197,  15  Sup.  Ct.  167,  and  Mattingly  V. 
Northwestern  etc.  R.  R.  Co.,  158  U.  S.  57,  39  L.  Ed.  895, 15  Sup.  Ct.  727, 
holding,  when  record  fails  to  affirmatively  show  jurisdiction,  court  takes 
notice  of  defect,  though  question  not  raised. 

141  XT.  S.  127-132,  36  L.  Ed.  659,  11  Sap.  Ot.  982,  ST.  LOUIS  ETC.  RY.  CO. 
▼.  McBBIDE. 

Action  for  more  than  two  thousand  dollars  is  within  Circuit  Court's 
jurisdiction  where  citizenship  diverse. 

Approved  in  Thompson  v.  Automatic  Fire  Protection  Co.,  151  Fed. 
946,  holding  court  will  allow  amendment  so  as  to  show  jurisdictional 
amount;  Fosha  v.  Western  Union  Tel.  Co.,  114  Fed.  701,  holding  act  of 
March  3,  1887  (24  Stat.  552),  corrected  by  act  of  August  13,  1888  (25 
Stat.  433),  gives  Federal  Circuit  Court  jurisdiction  of  controversies  be- 
tween citizens  of  different  States,  disputed  matter  exceeding  two  thou- 
sand dollars. 

Distinguished  in  Central  Trust  Co.  v.  Virginia  etc.  Iron  Co.,  55  Fed. 
773,  holding  Virginia  Federal  Circuit  Court  has  no  jurisdiction  over  suit 
between  corporations  of  other  States,  though  one  has  place  of  business 
within  State. 

Circuit  Jurisdiction,  dependent  on  diverse  citizenship,  is  properly  brought 
where  plaintiff  resides. 

Approved  in  Ex  parte  Wisner,  203  U.  S.  461,  51  L.  Ed.  268,  27  Sup. 
Ct.  150,  holding  where  both  parties  are  nonresidents,  cause  is  not  re- 
movable to  Federal  courts;  Fosha  v.  Western  Union  Tel.  Co.,  114  Fed. 
702,  holding  jurisdiction  founded  on  diversity  of  citizenship,  suit  should 
be  brought  only  in  residence  district  of  plaintiff  or  defendant,  but  de- 
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fendant  may  wave  this  personal  privilege;  Piatt  v.  Massachusetts  Real 
Estate  Co.,  103  Fed.  706,  holding  requisite  diverse  citizenship  existing, 
the  particular  district  in  which  action  may  he  brought  is  matter  of  per- 
sonal privilege  within  election  of  defendant;  Duff  v.  Hildreth,  183  Mass. 
441,  67  N.  E.  357,  holding  provision  giving  jurisdiction  to  the  Circuit 
Court  only  in  district  where  one  of  parties  resides,  may  be  waived  by 
defendant;  N.  K.  Fairbank  &  Co.  v.  Cincinnati  etc.  Ry.  Co.,  54  Fed.  422, ' 
4  C.  C.  A.  403,  holding  suit  between  corporations  of  different  States 
properly  brought  in  district  where  plaintiff  incorporated. 

Action  on  Arkansas  statute,  extended  by  Congress  to  Indiana,  Is  not 
on  Federal  statute,  giving  Federal  Jurisdiction. 

Approved  in  Belt  v.  Gulf  etc.  Ry.  Co.,  4  Tex.  Civ.  App.  235,  22  S.  W. 
1063,  holding  Texas  court  takes  judicial  notice  of  congressional  act 
adopting  Arkansas  statute  as  law  of  Indian  Territory  and  hence  also 
takes  notice  of  Arkansas  statute. 

Demurrer  for  failure  to  state  facts  waives  objection  that  suit  brought 
In  wrong  Circuit  Court  district. 

Approved  in  Thames  etc.  Marine  Ins.  Co.  v.  United  States,  237  TJ.  S. 
25,  Ann.  Cas.  1915D,  1087,  59  L.  Ed.  823,  35  Sup.  Ct.  496,  holding  where 
demurrer  raised  question  of  merits,  it  was  waiver  of  objection  to  juris- 
diction;  Western  Loan  etc.  Co.  v.  Butte  etc.  Consol.  Min.  Co.,  210  U.  S. 
370,  52  L.  Ed.  1102,  28  Sup.  Ct.  720,  applying  rule  where  defendant  de- 
murred to  merits;  Kansas  City  Northwestern  R.  R.  Co.  v.  Zimmerman, 
210  U.  S.  338,  52  L.  Ed.  1086,  28  Sup.  Ct.  730,  holding  where  defendant, 
on  appeal  from  sustaining  of  demurrer  to  jurisdiction,  fails  to  press 
jurisdictional  point  but  stands  on  merits,  it  will  be  deemed  a  waiver; 
Nelson  v.  Husted,  182  Fed.  924,  holding  filing  of  demurrer  to  merits  is 
general  appearance ;  McPhee  &  McGinnity  v.  Union  Pac.  R.  Co.,  158 
Fed.  8,  87  C.  C.  A.  619,  holding  defendant  waives  question  of  jurisdic- 
tion by  submitting  general  demurrer;  United  States  Fidelity  etc.  Co.  v. 
Board  of  Commrs.  of  Woodson  County,  145  Fed.  146,  76  C.  C.  A.  114, 
joinder  in  demurrer  of  objection  to  jurisdiction  with  general  demurrer 
waives  objection  that  suit  brought  in  wrong  district ;  Foulk  v.  Gray,  120 
Fed.  162,  holding  suit  in  court  of  State  of  which  neither  party  is  resident, 
not  removable  on  ground  of  diverse  citizenship,  under  Judiciary  Act  1887- 
88,  unless  both  plaintiff  and  defendant  waive  objection;  Lewis  v.  Amer- 
ican Naval  Stores  Co.,  119  Fed.  396,  holding  naval  company  voluntarily 
submitting  to  court's  jurisdiction,  stockholder  or  creditor  cannot  overrule 
its  action,  not  having  been  party  to  original  action ;  In  re  Michie,  116  Fed. 
752,  holding  Bankruptcy  Court  lacks  jurisdiction  over  controversy  be- 
tween trustee  and  bankrupt's  assignee,  regarding  latter 's  real  but  fraudu- 
lent transfer,  and  who  does  not  consent  to  the  jurisdiction;  Memphis  Sav. 
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Bank  v.  Houchens,  115  Fed.  102,  52  C.  C.  A.  176,  holding  bringing  suit 
in  plaintiff's  or  defendant's  district  may  be  waived  by  latter  by  remov- 
ing to  Federal  court  from  State  court,  of  which  neither  was  inhabitant; 
Whitworth  v.  Illinois  Cent.  R.  Co.,  107  Fed.  560,  holding  defendant  ap- 
pearing in  State  courts  not  residence  of  either  party,  filing  bond  and 
petitioning  to  remove,  waives  his  right  to  be  sued  in  home  district; 
Lowry  v.  Tile  etc.  Assn.,  98  Fed.  823,  holding  defendants  by  general 
appearance  waive  the  objection  of  misjoinder  because  other  defendants 
are  not  inhabitants  of  the  district;  White  v.  Rio  Grande  etc.  Ry.  Co., 
25  Utah,  357,  71  Pac.  597,  holding  under  Const.,  art.  VIII,  §  5,  right  of 
suing  in  county  where  action  arose  waived  by  defendant's  failure  to  ob- 
ject to  jurisdiction  and  demurring  at  subsequent  trial;  Creagh  v.  Equi- 
table Life  Assur.  Soc.,  83  Fed.  850,  Less  v.  English,  85  Fed.  477,  29 
C.  C.  A.  275,  Carter  etc.  Co.  v.  Peurrung,  86  Fed.  442,  and  Callahan  v. 
Hicks,  90  Fed.  542,  all  following  rule;  Gilbert  v.  New  Zealand  Ins.  Co., 
49  Fed.  886,  15  L.  R.  A.  126,  holding  foreign  corporation,  appointing 
attorney  with  power  to  receive  service  in  suits,  pursuant  to  laws  of 
State,  consents  to  suit  therein;  Woldenberg  v.  Haines,  35  Or.  249,  57 
Pac.  627,  holding  party  participating  in  trial  after  change  of  venue 
waives  irregularity  in  method  of  transference;  Long  v.  Long,  73  Fed. 
371,  and  Collins  v.  Stott,  76  Fed.  614,  arguendo. 

Pleading  to  merits  waives  right  to  try  case  In  another  Circuit  Court 
district. 

Approved  in  Baltimore  etc.  R.  Co.  v.  Doty,  133  Fed.  869,  67  C.  C.  A. 
38,  and  A.  L.  Wolff  &  Co.  v.  Choctaw  etc.  R.  Co.,  133  Fed.  602,  both 
reaffirming  rule;  Male  v.  Atchison  etc.  Ry.  Co.,  240  U.  S.  101,  60  L.  Ed. 
546,  36  Sup.  Ct.  353,  holding  appeal  to  Federal  Supreme  Court  on  ques- 
tion of  jurisdiction  will  not  fall  because  State  court  has  dismissed  bill, 
stating  same  cause  of  action,  for  want  of  merits;  United  States  v. 
Hooslef,  237  U.  S.  12,  Ann.  Cas.  1916A,  286,  59  L.  Ed.  818,  35  Sup.  Ct. 
459,  applying  principle  in  suit  against  United  States  to  recover  stamp 
taxes;  Matter  of  Moore,  209  XL  S.  505, 14  Ann.  Oas.  1164,  52  L.  Ed.  911, 
28  Sup.  Ct.  585,  706,  holding  plaintiff  by  filing  amended  petition  in  Fed* 
eral  court  will  be  deemed  to  have  consented  to  removal;  Matter  of 
Moore,  209  U.  S.  503,  14  Ann.  Oas.  1164,  52  L.  Ed.  910,  28  Sup.  Ct.  585, 
706,  holding  plaintiff  by  his  silence  may  impliedly  consent  to  removal  of 
cause  to  Federal  court;  Please  v.  Rathbun-Jones  Engineering  Co.,  228 
Fed.  277,  holding  summary  execution  may  be  issued  by  appellate  court 
against  surety  on  appeal  bond;  Clark-Herrin-Campbell  Co.  v.  H.  B. 
Claflin  Co.,  218  Fed.  431,  134  C.  C.  A.  229,  holding  defendant  cannot 
object  to  jurisdiction  in  answer  to  merits;  Lehigh  Valley  Coal  Co.  v. 
Yensavage,  218  Fed.  550,  551,  134  C.  C.  A.  275,  holding  defendant  can- 
XV— 50 
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not  couple  plea  to  merits  to  plea  to  jurisdiction;  United  States  v.  New 
York  etc.  S.  S.  Co.,  216  Fed.  68, 132  C.  C.  A.  305,  holding  United  States 
by  filing  general  appearance  waives  objection  to  suit  by  alien;  Simpson 
v.  Geary, 204  Fed.  509,  applying  principle  in  action  for  personal  injuries; 
Interstate  Const.  Co.  v.  Regents  of  the  University  of  Idaho,  199  Fed. 
512,  holding  State  in  creating  State  board  waives  its  immunity  from 
suit;  Smellie  v.  Southern  Pac.  Co.,  197  Fed.  646,  holding  alien  cannot 
object  to  removal  of  cause;  Atchison  etc.  Ry.  Co.  v.  Gilliland,  193  Fed. 
610,  611,  113  C.  C.  A.  476,  holding  where  defendant  answered  to  merits, 
it  waived  objection  that  court  was  without  jurisdiction  on  account  of 
nonresidence  of  both  parties;  McEldowney  v.  Card,  193  Fed.  479,  hold- 
ing defendants  in  bankruptcy  proceedings  pleading  to  merits  waive  ob- 
jection to  jurisdiction  over  trustee;  Katallo  Co.  v.  Rones,  186  Fed.  37, 
108  C.  C.  A.  132,  holding  defendant  after  trial  cannot  move  to  dismiss 
on  account  of  plaintiff  being  an  alien;  Clark  v.  Southern  Pac.  Co.,  175 
Fed.  127,  holding  where  plaintiff  seeks  commission  to  take  disposition, 
after  removal  to  Federal  court,  it  will  be  deemed  consent  to  removal; 
Peale  v.  Marian  Coal  Co.,  172  Fed.  640,  holding  right  to  be  sued  in  par- 
ticular jurisdiction  is  privilege  which  may  be  waived;  Sanderson  v. 
Bishop,  171  Fed.  771,  holding  filing  of  answer  to  merits  is  an  appear- 
ance ;  Campbell  v.  Johnson,  167  Fed.  104,  92  C.  C.  A.  554,  applying  prin- 
ciple in  suit  for  damages  resulting  from  conspiracy;  Beamer  v.  Werner, 
159  Fed.  101,  86  C.  C.  A.  289,  holding  where  defendants  served  by  pub- 
lication in  suit  to  set  aside  contract  for  sale  of  land  submit  to  juris- 
diction, action  is  converted  from  one  in  rem  to  one  in  personam;  Shan- 
berg  v.  Fidelity  &  Casualty  Co.,  158  Fed.  3,  19  L.  R.  A.  (N.  S.)  1206,  85 
C.  C.  A.  343,  holding  failure  of  plaintiff  to  move  to  remand  will  be 
deemed  waiver  of  objection  to  removal;  Dulles  v.  H.  D.  Crippen  Mfg. 
Co.,  156  Fed.  708,  holding  general  appearance  is  waiver  of  objection  to 
suit  by  assignee;  Thomson-Houston  Electric  Co.  v.  Electrose  Mfg.  Co., 
155  Fed.  546,  Logan  &  Bryan  v.  Postal  Tel.  etc.  Co.,  157  Fed.  577,  and 
Southern  Pac.  Co.  v.  Arlington  Heights  Fruit  Co.,  191  Fed.  106,  111 
C.  C.  A.  581,  all  holding  suit  to  restrain  enforcement  of  railroad  rates 
can  only  be  instituted  in  State  of  which  defendant  is  inhabitant;  Horn 
v.  Pere  Marquette  R.  Co.,  151  Fed.  630,  holding  insolvent  debtor  by  an- 
swering to  merits  waives  objection  that  plaintiff  creditor  did  not  reduce 
claim  to  judgment;  American  Law  Book  Co.  v.  Superior  Court,  164  Cal. 
332,  128  Pac.  923,  holding  defendant  by  giving  notice  of  appeal  sub- 
mits to  jurisdiction  of  court;  Jones  v.  Gould,  149  Fed.  159,  80  C.  C.  A. 
1,  upholding  dismissal  of  bill  where  court  cannot  obtain  jurisdiction 
over  necessary  party  defendants  who  are  nonresidents  and  refuse  to 
appear;  Schiffer  v.  Anderson,  146  Fed.  458,  76  C.  C.  A.  667,  codef end- 
ants  cannot  object  to  jurisdiction  on  ground  that  New  York  citizen  is 


787  ST.  LOUIS  ETC  RY.  CO.  v.  McBRIDE.    141 U.  S.  127-132 

being  sued  in  Colorado;  Iowa  etc.  Min.  Co.  v.  Bliss,  144  Fed.  449,  450, 
451,  where  alien  sued  nonresident  corporation  in  State  court,  defendant 
could,  without  former's  consent,  remove  suit  to  Federal  court  in  such 
State;  Mahr  v.  Union  Pac.  R.  Co.,  140  Fed.  293,  motion  to  quash  ser- 
vice averring  that  subject  matter  of  action  was  not  and  never  has  been 
within  State  where  action  brought  is  general  appearance,  waiving  right 
to  be  sued  in  proper  district ;  Lebensberger  v.  Scofield,  139  Fed.  385,  71 
C.  C.  A.  476,  where  nonresident,  sued  by  attachment,  appeared  specially 
to  object  to  jurisdiction,  and  after  service  of  summons  he  obtained  time 
to  answer,  objection  to  jurisdiction  of  person  waived;  Von  Voight  v. 
Michigan  etc.  R.  Co.,  130  Fed.  399,  in  general  appearance  waives  right 
to  be  sued  in  district  of  residence;  Barnes  v.  Western  Union  Tel.  Co., 
120  Fed.  555,  holding  defendant  waives  objections  to  irregular  process, 
by  filing  general  demurrer  and  full  answer  four  days  after  specially 
appearing  and  moving  to  dismiss ;  Lowry  v.  Tiles  etc.  Assn.,  98  Fed.  823, 
holding  there  is  a  general  appearance  by  a  demurrer  which  does  not 
alone  object  to  the  jurisdiction,  but  goes  to  the  merits  of  the  case;  Sav- 
ings Bank  of  Danbury  v.  Downs,  74  Conn.  90,  49  Atl.  913,  holding  de- 
fendant appearing  and  answering,  irregularity  in  signing  writ  of  scire 
facias  by  assistant  clerk  of  court  was  waived;  Anderson  v.  Morton,  21 
App.  D.  C.  449,  holding  certiorari  will  not  lie  to  correct  error  of  justice 
in  overruling  plea  to  jurisdiction ;  Costello  v.  Palmer,  20  App.  D.  C.  219, 
and  Guarantee  Savings  etc.  Invest.  Co.  v.  Pendleton,  14  App.  D.  C.  387, 
both  holding  defendant  pleading  to  merits  deemed  to  waive  failure  of 
nonresident  plaintiff  to  give  security  for  costs;  Gemundt  v.  Shipley,  98 
Md.  663,  57  Atl.  14,  where  defendant  appeared  in  propria  persona  and 
objected  to  jurisdiction,  subsequent  entry  of  general  appearance  by 
counsel  who  only  insisted  on  objection  is  not  waiver  of  objection;  Ex 
parte  Graye,  36  Mont.  400,  93  Pac.  268,  holding  rule  applies  to  courts 
of  limited  as  well  as  courts  of  general  jurisdiction ;  Rowsy  v.  Burkhead, 
3  Tenn.  Civ.  371,  holding  judgment  cannot  be  rendered  against  non- 
resident in  excess  of  property  attached;  Stone  v.  Union  Pac.  R.  Co.,  32 
Utah,  198,  89  Pac.  719,  and  Farnsworth  v.  Union  Pac.  Coal  Co.,  32  Utah, 
118,  89  Pac.  76,  both  holding  corporation  may  waive  failure  to  institute 
suit  against  it  in  county  where  principal  place  of  business  situated; 
Texas  etc.  Ry.  Co.  v.  Cox,  145  U.  S.  603,  36  L.  Ed.  832,  12  Sup.  Ct.  908, 
Central  Trust  Co.  v.  McGeorge,  151  U.  S.  133,  134,  38  L.  Ed.  100,  101, 14 
Sup.  Ct.  287,  Eddy  v.  Lafayette,  49  Fed.  810,  1  C.  C.  A.  441,  Walker  v. 
Windsor  Nat.  Bank,  56  Fed.  81,  5  C.  C.  A.  421,  and  Southern  Express 
Co.  v.  Todd,  56  Fed.  108,  5  C.  C.  A.  432,  following  rule ;  Texas  etc.  Ry. 
Co.  v.  Saunders,  151  U.  S.  109,  38  L.  Ed.  91, 14  Sup.  Ct.  259,  applying 
principle  where  defendant  pleaded  in  bar ;  Interior  Const.  Co.  v.  Gibney, 
160  U.  S.  220,  40  L.  Ed.  402,  16  Sup.  Ct.  273,  applying  principle  where 
general  appearance  entered;  Mehlin  v.  Ice,  56  Fed.  20,  5  C.  C.  A.  403, 
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applying  principle  to  suit  against  white  man  in  courts  of  Cherokee 
Nation;  Briggs  v.  Stroud,  58  Fed.  719,  applying  principle  to  appearance 
by  attorney  to  secure  extension  to  plead ;  Martin  v.  Baltimore  etc.  R.  R. 
Co.,  151  U.  S.  688,  38  L.  Ed.  317, 14  Sup.  Ct.  539,  holding  objection  that 
petition  for  removal  filed  too  late  cannot  be  first  raised  on  appeal ;  Smith 
v.  Atchison  etc.  R.  Co.,  64  Fed.  3,  holding,  where  residents  and  non- 
residents are  joined,  residents  cannot  invoke  jurisdiction,  and  non- 
residents can  move  to  dismiss  only  as  to  themselves;  Newman  v. 
Schwerin,  61  Fed.  870,  10  C.  C.  A.  129,  holding  motion  to  remand  can- 
not be  made  for  first  time  on  appeal;  Gregory  v.  Pike,  67  Fed.  847, 15 
C.  C.  A.  33,  holding,  under  act  of  March  3,  1875,  cause  removable  where 
parties  citizens  of  different  States;  The  Willamette,  70  Fed.  878,  SI 
L,  R.  A.  719,  19  C.  C.  A.  366,  holding  right  of  claimant  in  libel  in  rem 
to  have  suit  commenced  in  district  of  seizure  waived  by  appearance  as 
claimant;  Long  v.  Long,  73  Fed.  372,  holding  defendant  appearing  in 
State  court  waives  right  of  removal  from  Federal  court  when  latter 
succeeds  to  jurisdiction  of  former;  Duncan  v.  Associated  Press,  81  Fed. 
418,  holding,  in  suit  between  citizens  of  different  States,  Act  of  August 
13,  1888,  §  1,  not  applicable  to  jurisdiction  by  removal ;  Rodgers  v.  Pitt, 
96  Fed.  677,  holding,  where  Federal  court  has  jurisdiction  over  case, 
objection  to  mode  of  acquisition  of  jurisdiction  waived  if  parties  once 
submit  to  jurisdiction;  Cowell  v.  City  Water  Supply  Co.,  96  Fed.  769, 
defendant  sued  in  court  of  State  where  none  of  parties  resident,  and  re- 
moving suit  to  Federal  court  plaintiff  cannot  object  to  jurisdiction  of 
district;  Lewis  v.  Albertson,  23  Ind.  App.  154,  53  N.  E.  1074,  holding 
objection  to  jurisdiction  waived  where  in  same  motion  party  asks  for 
continuance;  Elliot  v.  Whitmore,  10  Utah,  251,  37  Pac.  462,  and  Ex  parte 
Whitmore,  9  Utah,  445,  35  Pac.  525,  holding,  where  no  appeal  taken  from 
order  changing  place  of  trial  party  cannot  question  court's  jurisdiction 
after  motion  for  new  trial;  dissenting  opinion  in  N.  K.  Fairbank  &  Co. 
v.  Cincinnati  etc.  Ry.  Co.,  54  Fed.  425,  4  C.  C.  A.  403,  majority  holding 
defendant  appearing  specially  to  quash  summons  and,  in  same  motion, 
denying  jurisdiction,  does  not  waive  objection  to  service;  Koshland  v. 
National  Fire  Ins.  Co.,  31  Or.  213,  49  Pac.  847,  arguendo. 

Distinguished  in  Big  Vein  Coal  Co.  v.  Read,  229  U.  S.  38,  57  L.  £<L 
1056,  33  Sup.  Ct.  694,  holding  defendant  in  attachment  suit  does  not 
submit  to  jurisdiction  where  he  appears  to  show  property  not  subject  to 
attachment ;  Shaw  v.  Quincy  Min.  Co.,  145  U.  S.  453,  36  L.  Ed.  773,  12 
Sup.  Ct.  938,  holding  special  demurrer  to  jurisdiction  not  waiver; 
Southern  Pac.  Co.  v.  Denton,  146  U.  S.  206,  86  L.  Ed.  944,  13  Sup.  Ct.  45, 
holding  objection  to  jurisdiction  not  waived  by  special  demurrer  to  juris- 
diction nor  by  answer  after  such  demurrer  overruled;  Mexican  Nat 
R.  R.  Co.  v.  Davidson,  157  U.  S.  208,  39  L.  Ed.  675,  15  Sup.  Ct.  566, 
holding  question  of  jurisdiction,  under  24  Stat.  552,  cannot  be  waived; 
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Frisbie  v.  Chesapeake  etc.  Ry.  Co.,  57  Fed.  2,  remanding  cause  where 
petition  for  removal  defective,  though  party  answered. 

Miscellaneous.  Cited  in  Barlow  v.  Chicago  &  N.  W.  Ry.  Co.,  172  Fed. 
516,  holding  suit  between  citizen  and  alien  may  be  brought  in  any 
district  where  service  may  be  made  on  defendant. 

141  U.  8.  132-174,  35  L.  Ed.  662,  11  Sup.  Ot.  924,  BRIGGS  v.  SPATJLDING. 

Corporate  directors'  liability  for  damages  by  unauthorized  acts  arises 
from  implied  trust  and  principle  of  agency. 

Approved  in  Freeman  v.  Jackson,  227  Fed.  696,  697,  and  Virginia- 
Carolina  Chemical  Co.  v.  Ehrich,  230  Fed.  1012,  1013,  1014,  both  hold- 
ing suit  against  directors  on  their  liability  is  properly  brought  in  equity ; 
Great  Western  Min.  etc.  Co.  v.  Harris,  128  Fed.  322,  326,  63  C.  C.  A. 
51,  holding  neither  corporation  nor  receiver  suing  in  its  name  can  main- 
tain suit  to  set  aside  contract  between  corporation  and  all  its  stock- 
holders, but  creditors  may;  Kemp  v.  National  Bank,  109  Fed.  54,  48 
C.  C.  A.  213,  holding  bank  officer  cannot  avail  himself  of  statute  of 
frauds,  requiring  written  promise,  where  his  fraudulent  statement  caused 
depositor  to  suffer  loss ;  Holmes  v.  McDonald,  226  111.  175,  80  N.  E.  716, 
holding  trustees  liable  where  they  failed  to  give  attention  to  business 
for  over  two  years ;  Emerson  v.  Gaither,  103  Md.  572,  64  Atl.  28,  uphold- 
ing jurisdiction  over  bill  by  receiver  of  national  bank  against  directors 
to  compel  accounting  for  losses  occasioned  by  their  neglience;  Hicks  v. 
Steel,  142  Mich.  296,  4  L  B.  A.  (N.  S.)  279,  105  N.  W.  768,  where 
bank  director  was  not  acting  as  director  in  obtaining  discount  of  notes 
belonging  to  another,  he  is  not  liable  because  he  induced  bank  to  ex- 
tend credit  to  such  other  in  excess  of  time  fixed  by  law;  Central  Bank 
v.  Thayer,  184  Mo.  94,  82  S.  W.  151,  limitations  do  not  run  until  dis- 
covery of  facts  by  receiver  where  cashier  to  whom  assets  turned  over 
to  wind  up  bank's  affairs  concealed  his  embezzlement  under  pretended 
sale  of  stock  by  himself  as  individual  to  himself  as  cashier;  Utley  v. 
Hill,  155  Mo.  259,  78  Am.  St.  Rep.  585,  55  S.  W.  1098,  holding  defend- 
ants under  Rev.  Stats.  1899,  §  2760,  are  estopped,  to  plead  ignorance  of 
bank's  condition,  where  directors  who  knowing  of  insolvency  assent  j 
to  reception  of  deposits;  Cassidy  v.  Uhlmann,  170  N.  Y.  516,  63  N.  E. 
556,  holding  depositor's  action  against  bank  directors  for  fraud  in  ac- 
cepting deposits  when  bank  was  insolvent,  prima  facie  case  throws  ex- 
planation on  defendant;  Wheeler  v.  Aiken  Co.  etc.  Bank,  75  Fed.  787, 
holding  bank  directors  not  liable  for  losses  on  loans  made  in  good  faith ; 
Cockrill  v.  Cooper,  86  Fed,  12,  29  C.  C.  A.  529,  holding  directors  liable 
under  Rev.  Stats.,  §§  5200,  5239,  for  excessive  loans,  without  forfeiture 
of  charter;  Cooper  v.  Hill,  94  Fed.  590,  36  C.  C.  A.  402,  holding  directors 
may  invoke  statute  of  limitations  when  sued  for  breach  of  trust ;  North 
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Hudson  Bldg.  etc.  Assn.  v.  Childs,  82  Wis.  475,  33  Am.  St  Rep.  62,  52 
N.  W.  605,  arguendo. 

Distinguished  in  dissenting  opinion  in  Cassidy  v.  Uhlmann,  170  N.  Y. 
528,  529,  63  N.  E.  560,  majority  holding  depositor's  action  against  bank 
directors  for  fraud  in  accepting  deposits  when  bank  was  insolvent, 
prima  facie  case  throws  explanation  on  defendant. 

Equity  jurisdiction  against  directors  or  officers  for  losses  by  fraud 
or  negligence.    Note,  8  I*.  R.  A.  (N.  S.)  738. 

Degree  of  care  required  of  directors  depends  en  subject. 
Approved  in  Rankin  v.  Cooper,  149  Fed.  1013,  reaffirming  rule;  Moore 
&  Co.  v.  Murchison,  226  Fed.  681,  holding  directors  liable  for  dividends 
paid  out  of  capital  stock;  McKinnon  v.  Morse,  177  Fed.  578,  holding 
directors  liable  for  losses  sustained  in  allowing  president  and  vice- 
president  to  speculate  in  stock;  Kessler  &  Co.  v.  Ensley  Co.,  129  Fed. 
409,  determining  right  of  stockholders  to  sue  when  directors  refuse; 
CLeary  v.  Abeles,  68  Ark.  263,  57  S.  W.  792,  holding  payee's  note  paid, 
drawee  bank  marking  it  "paid,"  charging  maker  therewith,  and  sent 
draft  to  collecting  bank,  though  draft  dishonored  and  paying  bank 
failed;  Lowndes  v.  City  Nat.  Bank,  82  Conn.  16,  22  L.  R.  A.  (N.  S.) 
408,  72  Atl.  153,  holding  knowledge  of  teller  is  imputable  to  bank; 
Cunningham  v.  Shellman,  164  Ky.  598,  175  S.  W.  1051,  holding  directors 
liable  only  for  gross  negligence;  Carrington  v.  Thomas  C.  Bashor  Co., 
118  Md.  440,  84  Atl.  753,  holding  directors  appointed  on  building  com- 
mission not  liable  for  funds  delivered  to  president,  where  latter  misap- 
plied same;  Braswell  v.  Pamlico  Ins.  etc.  Co.,  159  N.  C.  632,  42  I*.  R,  A. 
(N.  S.)  101,  75  S.  E.  814,  holding  directors  not  liable  for  honest  mis- 
takes ;  Hart  v.  Evanson,  14  N.  D.  575,  3  L.  R.  A.  (N.  S.)  438,  105  N.  W. 
943,  holding  director  not  liable  to  creditors  by  reason  of  fact  that  he 
failed  to  close  insolvent  bank;  Devlin  v.  Moore,  64  Or.  449,  463,  464, 130 
Pac.  41,  45,  46,  holding  bank  director  performing  duties  in  manner 
approved  by  other  bank  directors  is  not  guilty  of  gross  negligence; 
Johnson  v.  Stoughton  Wagon  Co.,  118  Wis.  446,  95  N.  W.  397,  holding 
corporation  managing  officer  devoting  entire  business  days  of  nine  hours 
each  and  half  of  evenings  to  company's  service,  has  given  his  full  time; 
Robinson  v.  Hall,  59  Fed.  649,  holding  omission  to  take  bond  of  cashier 
does  not,  of  itself,  make  directors  liable  for  loss  through  misconduct; 
Union  Nat.  Bank  v.  Hill,  148  Mo.  396,  71  Am.  St.  Rep.  624,  625,  49 
S.  W.  1016,  holding  failure  of  directors  to  exercise  ordinary  care  in 
management  of  bank  does  not  make  them  answerable  to  creditors; 
Solomon  v.  Bates,  118  N.  C.  319,  54  Am.  St.  Rep.  731,  24  S.  E.  481,  hold- 
ing directors  liable  personally  for  loss  to  depositor  due  to  false  state- 
ment of  condition  of  bank  when  it  was  duty  to  know  condition  of  bank ; 
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North  Hudson  Bldg.  etc.  Assn.  v.  Childs,  82  Wis.  477,  33  Am.  St.  Rep. 
63,  52  N.  W.  605,  arguendo. 

Distinguished  in  dissenting  opinion  in  Gerner  v.  Mosher,  58  Neb.  153, 
78  N.  W.  390,  majority  holding  directors  liable  for  false  reports  of 
cashier  as  to  condition  of  bank  occasioning  loss  to  stock  purchaser. 

Corporate  directors,  are  not  insurers  of  fidelity  of  agents  they  employ. 
Approved  in  Deaderick  v.  Bank  of  Commerce,  100  Tenn.  464,  45  S.  W. 
788,  holding  directors  of  corporation  not  liable  to  creditors  after  insol- 
vency for  neglect  to  properly  supervise  affairs. 

Corporate  directors  not  liable  for  losses  from  acts  of  other  directors 
or  agents  unless  themselves  negligent. 

Approved  in  Yates  v.  Jones  Nat.  Bank,  206  U.  8.  180,  51  la.  Ed.  1015, 
27  Sup.  Ct.  638,  holding  directors  assenting  to  false  return  of  bank's 
financial  condition  are  not  civilly  liable;  Allen  v.  Luke,  141  Fed.  697, 
bill  against  national  bank  directors  to  recover  sums  lost  to  bank  through 
their  negligence  or  misconduct  must  set  out  particularly  the  acts  relied 
on  to  constitute  negligence  or  misconduct;  Boyd  v.  Schneider,  124  Fed. 
245,  holding  under  Rev.  Stats.,  §  5239  (U.  S.  Comp.  Stats.  1901,  p.  3515), 
receiver  may  recover  against  directors  of  insolvent  national  bank  for 
negligence  for  the  benefit  of  creditors  and  stockholders;  Great  Western 
etc.  Mfg.  Co.  v.  Harris,  111  Fed.  44,  holding  State  statutes  imposing 
liabilities  upon  corporation  directors  do  not  exclude  common-law  liabil- 
ity for  misfeasance  and  negligence  in  the  performance  of  their  duties; 
New  Haven  Trust  Co.  v.  Doherty,  75  Conn.  559,  96  Am.  St.  Rep.  239, 
54  Atl.  211,  holding  life  insurance  directors  negligently  loaning  funds 
without  adequate  security  may,  on  insolvency  of  corporation,  be  sued 
by  receiver  on  personal  liability;  Jones  Nat.  Bank  v.  Yates,  93  Neb. 
128,  129,  139  N.  W.  846,  holding  it  must  be  shown  that  director  had 
knowledge  of  false  report  rendered;  Yates  v.  Jones  Nat.  Bank,  74  Neb. 
739,  105  N.  W.  289,  holding  bank  director  liable  to  creditor  for  false 
report,  whether  made  with  or  without  his  knowledge ;  Fisher  v.  Graves, 
80  Fed.  591,  and  Commercial  Bank  v.  Chat  field,  121  Mich.  641,  80 
N.  W.  714,  both  following  rule;  Whitney  v.  Fairbanks,  54  Fed.  986, 
holding  stockholder  cannot  sue  officers  without  alleging  right  of  action 
in  corporation ;  Smith  v.  Cornelius,  41  W.  Va.  70,  30  L.  R.  A.  752,  23 
S.  £.  602,  arguendo. 

Directors'   liability  for  cashier's  default  or  negligence.    Note,  4 
,  I*  R.  A.  (N.  S.)  598. 

Liability  of  directors  to  corporation.    Note,  55  L.  R.  A.  752,  757, 
764,  766,  767,  771. 

Corporate  directors,  not  guilty  of  positive  mlsf  easanoe,  are  not  tightly 
to  be  held  liable  for  agent's  acts. 
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Approved  in  Fisher  v.  Parr,  92  Md.  270,  271,  278,  294,  296,  48  Atl. 
625,  628,  634,  635,  holding  corporation,  or  its  receiver,  is  proper  party 
to  complain  against  its  directors  to  account  for  negligent  performance 
of  their  duties;  Cockrill  v.  Abeles,  86  Fed.  508,  holding  directors  liable, 
at  suit  of  receiver,  for  losses  to  creditors  due  to  fraudulent  increase  in 
capital  stock. 

Corporate  directors  must  exercise  care  of  ordinarily  prudent  and  diligent 
men. 

Approved  in  Williams  v.  Brady,  232  Fed.  742,  holding  bank  director 
guilty  of  inattention  in  failing  to  attend  meetings;  Williams  v.  Brady, 
221  Fed.  121,  holding  bank  directors  liable  for  loss  arising  out  of  gross 
inattention ;  Smalley  v.  McGraw,  148  Mich.  395,  111  N.  W.  1097,  hold- 
ing directors  liable  to  one  purchasing  stock  relying  on  false  report 
made  by  them;  Stone  v.  Rottman,  183  Mo.  571,  572,  576,  579,  580,  82 
S.  W.  81,  82,  83,  84,  holding  bank  directors  liable  for  sums  loaned  bor- 
rowers who  were  at  time  insolvent  to  knowledge  of  directors;  Campbell 
v.  Watson,  62  N.  J.  Eq.  438,  50  Atl.  137,  holding  bank  directors  are  not 
excusable  for  losses  occasioned  the  bank  by  their  failure  to  comply  with 
its  by-laws  because  of  ignorance  of  their  existence;  Mason  v.  Moore, 
73  Ohio  St.  292,  76  N.  E.  936,  applying  rule  in  suit  by  purchaser  of 
bank  stock  who  bought  in  reliance  on  report  to  Controller  of  Currency 
where  it  was  attested  by  directors;  Greene  v.  Officers  etc.  of  Knox- 
ville  Banking  etc.  Co.,  133  Tenn.  626,  182  S.  W.  248,  holding  directors 
liable  for  loans  negligently  made;  Killen  v.  Barnes,  106  Wis.  574,  82 
N.  W.  546,  holding  if  banking  corporation  officers  misrepresent  its 
conditions,  causing  person  to  lose  deposit,  they  are  directly  liable  to 
depositor  only  on  grounds  of  deceit;  Swentzel  v.  Penn  Bank,  147  Pa. 
St.  150,  151,  30  Am.  St.  Rep.  720,  721,  15  L.  R.  A.  315,  316,  23  Atl.  414, 
applying  principle  to  State  bank;  Union  Nat.  Bank  v.  Hill,  148  Mo. 
390,  71  Am.  St.  Rep.  620,  49  S.  W.  1014,  holding  directors  guilty  of 
gross  negligence  if  leave  entire  management  to  cashier;  Gerner  v. 
Mosher,  58  Neb.  150,  78  N.  W.  388,  holding  directors  liable  for  loss 
occasioned  by  false  reports  of  cashier  as  to  condition  of  bank. 

Distinguished  in  Stuart  v.  Noble  Ditch  Co.,  9  Idaho,  771,  76  Pac.  257, 
director  of  corporation  who  consented  to  location,  plan  and  method  of 
construction  of  canal  cannot  recover  damages  sustained  by  seepage  until 
corporation  had  notice  thereof  and  reasonable  time  to  repair. 

Corporate  director's  resignation  may  be  oral. 

Approved  in  Manhattan  Co.  v.  Kalderberg,  165  N.  Y.  10,  58  N.  E. 
793,  holding  verification,  under  Laws  1892,  c.  2,  §  30,  by  president  of 
corporation  alone,  sufficient,  offices  of  secretary  and  treasurer  being 
vacant,  lack  of  quorum  preventing  filling  same;  International  Bank  v. 
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Faber,  86  Fed.  445,  30  C.  C.  A.  187,  holding  resignation  of  bank  secre- 
tary effective  though  not  accepted. 

National  bank  director  ia  not  prohibited  by  Revised  Statutes,  section 
6145,  from  resigning  within  a  year. 

Approved  in  Jackson  v.  Clifford,  5  App.  D.  C.  324,  holding  director 
of  insurance  company  resigning  within  year  is  not  liable  for  failure 
of  other  trustees  to  make  statutory  report;  Fearing  v.  Glenn,  73  Fed. 
119,  19  C.  C.  A.  388,  holding  Virginia  statute  does  not  prohibit  director 
from  resigning;  International  Bank  v.  Faber,  79  Fed.  920,  applying  prin- 
ciple to  resignation  of  officer  under  New  York  law. 

Resignation  of  officers  in  a  corporation.    Note,  95  Am.  St  Rep. 
579,  5.80. 

Bank  director,  absent  on  leave  for  ill  health,  ia  not  liable  for  acts  in  his 
absence. 

Approved  in  Warren  v.  Robison,  19  Utah,  300,  75  Am.  St.  Rep.  739, 
57  Pac.  289,  arguendo. 

Distinguished  in  Rankin  v.  Cooper,  149  Fed.  1016,  fact  that  national 
bank  director  does  not  attend  to  duties  because  of  ill  health  is  no  de- 
fense to  liability  for  failure  of  directors  to  properly  supervise  affairs. 

Bank  director  held  not  negligent  upon  its  failure  for  allowing  president 
and  majority  stockholder  to  manage. 

Approved  in  Warner  v.  Penoyer,  82  Fed.  182,  183,  applying  rule. 

Bank  director,  newly  elected,  is  not  negligent  for  falling  to  investigate 
long  management  by  president  and  majority  stockholder. 

Approved  in  Great  Western  etc.  Mfg.  Co.  v.  Harris  Estate,  111  Fed. 
42,  holding  in  absence  of  statute  permitting,  executors  cannot  be  prose- 
cuted for  misfeasance  of  decedent  who  was  corporation  director,  though 
estate  was  benefited;  Robinson  v.  Hall,  59  Fed.  651,  652,  holding  omis- 
sion to  take  bond  of  cashier  does  not,  of  itself,  make  directors  liable  for 
loss  through  misconduct;  Wheeler  v.  Aiken  Co.  etc.  Bank,  75  Fed.  786, 
holding  bank  directors  not  liable  for  losses  on  loans  made  in  good  faith ; 
Warner  v.  Penoyer,  91  Fed.  588,  44  L.  R.  A.  763,  33  C.  C.  A.  222,  cited 
in  statement  of  facts ;  Auten  v.  United  States  Nat.  Bank,  174  U.  S.  148, 
43  Is.  Ed.  928,  19  Sup.  Ct.  637,  arguendo. 

Distinguished  in  Robinson  v.  Hall,  63  Fed.  225,  227,  12  C.  C.  A.  674, 
holding  directors  liable  for  losses  caused  by  mismanagement  where 
cashier  had  charge  of  business;  Nix  v.  Miller,  26  Colo.  207,  57  Pac.  1085, 
holding  directors  liable  for  fraud  in  application  of  corporate  funds  to 
payment  of  individual  debts  of  a  director. 

Care  required  of  bankers  as  agents  or  bailees.    Note,  38  Am.  St. 
Rep.  774. 
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Personal  liability  of  director  of  national  bank  for  making  excessive 
loan.    Note,  Ann.  Gas.  1912B,  651,  652. 

Care  required  of  bank  directors.    Note,  15  L.  R.  A.  307. 

Corporate  directors'  right  to  intrust  business  to  officers  does  not  ab- 
solve duty  of  reasonable  supervision. 

Approved  in  McEwen  v.  Kelly,  140  Ga.  723,  79  S.  E.  779,  holding 
directors  mnst  exercise  reasonable  supervision  over  acts  of  officers; 
Lyons  v.  Corder,  253  Mo.  563,  162  S.  W.  613,  holding  directors  liable 
for  money  embezzled  by  cashier  where  they  failed  to  examine  his  books; 
dissenting  opinion  in  Lippitt  v.  Ashley,  89  Conn.  496,  94  Atl.  1006,  ma- 
jority holding  statute  of  limitations  runs  against  action  against  directors 
for  negligently  failing  to  examine  cashier's  books;  Warren  v.  Robison, 
19  Utah,  306,  75  Am.  St.  Rep.  744,  57  Pac.  291,  applying  principles; 
Wheeler  v.  Aiken  Co.  etc.  Bank,  75  Fed.  785,  holding  bank  directors  not 
liable  for  losses  on  loans  made  in  good  faith;  Gibbons  v.  Anderson,  80 
Fed.  348,  holding  directors  liable  for  negligence  resulting  in  misman- 
agement by  cashier;  Gerner  v.  Mosher,  58  Neb.  151,  152,  78  N.  W.  389, 
holding  directors  liable  for  loss  occasioned  by  false  reports  of  cashier 
as  to  condition  of  bank;  Cockrill  v.  Cooper,  86  Fed.  14,  29  C.  C.  A.  529, 
and  Ilarle  v.  Humphrey,  121  Mich.  518,  80  N.  W.  372,  arguendo. 

Distinguished  in  Warner  v.  Penoyer,  91  Fed.  593,  44  L.  R.  A.  765,  33 
C.  C.  A.  333,  holding  examining  committee  of  directors  liable  for  mis- 
management of  cashier. 

Power  of  corporation  to  issue  fully  paid  up  stock  and  debentures  at 
a  discount.    Note,  7  £.  R.  0.  401. 

Miscellaneous.  Cited  in  Boyd  v.  Schneider,  131  Fed.  228,  65  C.  C.  A. 
209,  to  point  that  depositors  may  sue  directors  of  insolvent  national 
bank  for  negligent  management  without  intervention  of  receiver;  Zinn 
v.  Baxter,  65  Ohio  St.  367,  62  N.  E.  331,  holding  former  national  bank 
shareholder,  having  parted  with  his  stock,  cannot,  maintain  action 
again st  directors  before  bank's  dissolution  by  proper  Federal  proceed- 
ings; Theis  v.  Spokane  Falls  Gaslight  Co.,  49  Wash.  496,  95  Pac.  1082, 
holding  stockholder  cannot  compel  incurring  of  indebtedness  contrary 
to  will  of  majority. 

141  U.  a  174-201,  35  L.  Ed.  693,  11  Sup.  Ot.  949,  MCALLISTER  V.  UNITED 
STATES. 

Alaska  District  Court  was  not  a  court  of  United  States  within  Revised 
Statutes,  section  1768,  respecting  tenure  in  office. 

Approved  in  United  States  v.  Dalcour,  203  U.  S.  427,  51  L.  Ed.  253,  27 
Sup.  Ct.  58,  holding  judges  of  Superior  Court  of  West  Virginia  were 
*  'public  officers  acting  under  authority  of  Congress1';  Downes  v.  Bid- 
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well,  182  U.  S.  293,  364,  45LEi  1109,  1136,  21  Sup.  Ct.  789,  816,  hold- 
ing Porto  Rico  by  treaty  of  cession  became  territory  appurtenant  to 
United  States,  but  not  within  revenue  clause  requiring  duties,  etc.,  to  be 
uniform;  Corbus  v.  Leonhardt,  114  Fed.  12,  51  C.  C.  A.  636,  holding 
Rev.  Stats.  U.  S.,  §  858,  providing  in  actions  by  or  against  executors, 
etc.,  neither  party  shall  testify  against  the  other  "  regarding  transaction, 
of  testator,' '  etc.,  inapplicable  to  territorial  courts;  Jackson  v.  United 
States,  102  Fed.  479,  42  C.  C.  A.  452,  holding  the  impaneling  of  a  grand 
jury  in  Alaska  is  governed  by  the  statutes  of  Oregon,  extended  by  act  of 
Congress  to  that  territory;  State  ex  rel.  Lyon  v.  Rhame,  92  S.  C.  460, 
Ann.  Gas.  1914B,  519,  75  S.  E.  883,  holding  Governor  of  South  Carolina 
had  no  power  to  remove  State  bank  examiner;  United  States  v.  Mc- 
Millan, 165  U.  S.  510,  41  L.  Ed.  807,  17  Sup.  Ct.  398,  holding  territorial 
District  Court  clerk  need  not  account  to  United  States  for  fees  re- 
ceived for  territorial  business;  Brown  v.  United  States,  171  U.  S.  635, 
43  L.  Ed.  314,  19  Sup.  Ct.  57,  holding  Supreme  Court  has  no  appellate 
jurisdiction  of  capital  cases  from  United  States  District  Court  of  Indian 
Territory. 

Alaska  District  Court's  powers  explained. 
Approved  in  Ex  parte  Krause,  228  Fed.  549,  refusing  extradition  of 
one  charged  with  kidnaping  under  Code  of  Alaska;  Summers  v.  United 
States,  202  Fed.  458,  120  C.  C.  A.  563,  holding  separate  counts  could 
be  joined  in  one  indictment ;  United  States  v.  Doo-Noch-Keen,  2  Alaska, 
626,  unlawful  fishing  under  Alaska  Penal  Code,  §  180,  is  misdemeanor 
and  not  felony ;  In  re  Cooper,  143  U.  S.  494,  36  L.  Ed.  239,  12  Sup.  Ct. 
457,  holding  District  Court  for  Alaska  has  admiralty  jurisdiction; 
Steamer  Coquitlam  v.  United  States,  163  U.  S.  350,  351,  41  L.  Ed.  185, 
186,  16  Sup.  Ct.  1118,  1119,  holding  decree  of  District  Court  of  Alaska 
subject  to  review  by  Circuit  Court  of  Appeals  of  Ninth  Circuit;  Lewis 
v.  Johnson,  90  Fed.  674,  holding  Rev.  Stats.,  §§  601,  637,  do  not  author- 
ize transfer  of  cause  from  District  Court  of  Alaska  to  Circuit  Court 
of  Washington  district. 

Congress  has  full  dominion  over  territories. 
Approved  in  United  States  v.  Winans,  109  U.  S.  383,  49  L.  Ed.  1093, 
25  Sup.  Ct.  662,  right  of  fishery  secured  to  Yakima  Indians  by  treaty 
of  1859  are  not  subordinate  to  powers  acquired  by  Washington  over 
shore  lands  on  its  admission ;  Territory  ex  rel.  Klock  v.  Mann,  16  N.  M. 
216,  217,  114  Pac.  363,  holding  Governor  of  New  Mexico  cannot  remove 
district  attorney  appointed  for  fixed  term;  Territory  ex  rel.  Hubbell  v. 
Armijo,  14  N.  M.  224,  89  Pac.  274,  holding  Governor  of  New  Mexico 
cannot  remove  officer  elected  according  to  law  of  territory;  Kneeland  v. 
Korter,  40  Wash.  363,  1  L.  R.  A.  (N.  S.)  745,  82  Pac.  609,  Congress 
has  power  to  grant  tide-lands  within  a  territory  of    United    States; 
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Shively  v.  Bowlby,  152  U.  S.  48,  38  h.  Ed.  349,  14  Sap.  Ct.  566,  holding 
Congress  may  grant  lands  below  high  water  in  any  territory;  Endle- 
man  v.  United  States,  86  Fed.  459,  30  G.  C.  A.  186,  holding  act  of  1884, 
prohibiting  sale  of  intoxicating  liquors  in  Alaska,  valid.  . 

Territorial  courts  are  not  courts  created  under  Constitution,  article  m, 
section  1. 

Approved  in  Allen  v.  Myers,  1  Alaska,  118,  reaffirming  rule;  Downes 
▼.  Bidwell,  182  U.  S.  267,  45  L.  Ed.  1099,  21  Sup.  Ct  779,  holding 
alien  people  cannot  be  incorporated  into  United  States  by  treaty- 
making  power  by  mere  cession,  without  express  or  implied  approval 
of  Congress;  United  States  v.  Baltimore  etc.  R.  R.  Co.,  26  App.  D.  C. 
591,  holding  special  term  of  Supreme  Court  of  District  of  Columbia 
has  jurisdiction  over  suit  to  recover  penalty  under  Safety  Appliance 
Act ;  United  States  v.  Mills,  11  App.  D.  C.  506,  holding  Police  Court  of 
District  of  Columbia  not  court  of  United  States;  Campbell  v.  Coul- 
ston,  19  N.  D.  651,  124  N.  W.  691,  holding  State  District  Court  could 
not  vacate  judgment  rendered  by  territorial  court;  Higgins  v.  Brown, 
20  Okl.  395,  399,  1  Okl.  Cr.  71,  75,  94  Pac.  718,  720,  holding  crime  of 
murder  committed  within  jurisdiction  of  United  States  court  for 
northern  district  of  Indian  Territory,  was  cognizable  in  District  Court 
of  Oklahoma  after  its  admission;  Burke  v.  Territory,  2  Okl.  516,  37 
Pac.  835,  Rev.  Stats.  U.  S.,  §  725,  limiting  power  of  courts  of  United 
States  to  summarily  punish  contempts,  is  not  applicable  to  territorial 
courts;  American  Pub.  Co.  v.  Fisher,  166  U.  S.  467,  41  L.  Ed.  1081, 
17  Sup.  Ct.  619,  holding  territorial  statute  of  Utah,  relative  to  verdict 
by  nine  members  of  jury,  invalid;  Walker  v.  New  Mexico  etc.  R.  Co., 
7  N.  M.  288,  34  Pac.  43,  holding  act  of  New  Mexico  Territory,  1889, 
§§1,  2,  relative  to  special  verdicts,  valid;  Burke  v.  Territory,  2  Okl. 
516,  37  Pac.  835,  holding  Rev.  Stats.,  §  725,  as  to  contempts  not  ap- 
plicable to  territorial  courts;  United  States  v.  Coe,  155  U.  S.  85,  39 
L.  Ed.  79,  15  Sup.  Ct.  19,  In  re  Dana,  68  Fed.  901,  and  New  Mexico 
v.  Baker,  196  U.  S.  444,  49  L.  Ed.  645,  25  Sup.  Ct.  375,  all  arguendo. 

Distinguished  in  Cross  v.  United  States,  145  U.  S.  576,  36  L.  Ed. 
823,  12  Sup.  Ct.  844,  holding  writ  of  error  does  not  lie  from  District 
of  Columbia  Supreme  Court  affirming  conviction  of  capital  crime. 

Alaska  act  of  1894  is  qualified  by  Revised  Statutes  section  1768,  and 
President  may  suspend  Alaska  district  judge. 

Approved  in  Cole  v.  Territory,  5  Ariz.  141,  48  Pac.  218,  territorial 
treasurer  appointed  by  Governor  may  be  removed  at  any  time;  State 
ex  rel.  Poole  v.  Peake,  18  N.  D.  112,  120  N.  W.  51,  holding  Governor 
of  State  might  remove  adjutant-general  of  national  guard. 
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Distinguished  in  Parsons  v.  United  States,  167  U.  S.  337,  42  L.  Ed. 
189,  17  Sup.  Ct.  884,  holding  President  has  power  to  remove  United 
States  district  attorney  four  years  after  appointment. 

Judge  of  territorial  District  Court  suspended  by  President,  confirmation 
of  successor  makes  suspension  permanent. 

Approved  in  Wingard  v.  United  States,  141  U.  8.  202,  35  L.  Ed.  720, 
11  Sup.  Ct.  959,  applying  principle. 

Effect  on  court  records  and  proceedings  when  territory  becomes  a  State, 
discussed. 

Approved  in  Lincoln  etc.  Min.  Co.  v.  District  Court,  7  N.  M.  503, 
38  Pac.  586,  arguendo. 

Courts  of  territories  are  established  under  Federal  laws  and  judges  hold 
during  good  behavior. 

Approved  in  Shurtleff  v.  United  States,  189  U.  S.  316,  47  L.  Ed. 
832,  23  Sup.  Ct.  537,  holding,  under  act  of  June  10,  1890,  §  12  (26 
Stats,  at  Large,  136,  c.  407,  U.  S.  Comp.  Stats.  1901,  p.  1931),  President 
may  remove  certain  officials  for  "inefficiency,  neglect  of  duty  or  mal- 
feasance in  office";  Levin  v.  United  States,  128  Fed.  830,  63  C.  C.  A. 
476,  holding,  under  section  8,  article  I,  U.  S.  Const.,  Congress  may  law- 
fully empower  State  courts  to  admit  qualified  aliens  to  citizenship, 
irrespective  of  legislative  authority  from  the  States  creating  them; 
dissenting  opinion  in  Wingard  v.  United  States,  141  U.  S.  203,  35 
L.  Ed.  720,  11  Sup.  Ct.  959,  majority  following  principal  case. 

Miscellaneous.  Cited  in  State  ex  rel.  Lyon  v.  Bowden,  92  S.  C.  397, 
75  S.  £.  871,  holding  legislature  might  fill  vacancy  in  office  of  magis- 
trate when  Senate  is  not  in  session. 

141  TJ.  8.  201-205,  35  L.  Ed.  719,  11  Sup.  Ct.  969,  WIKGABB  V.  UNITED 
STATES. 

Adjudged  in  conformity  with  McAllister  v.  United  States,  141  V.  8. 
174,  35  L.  Ed.  693,  11  Sup.  Ct.  949.  x 

Approved  in  Cole  v.  Territory  of  Arizona,  5  Ariz.  141,  48  Pac.  218, 
territorial  treasurer  appointed  by  Governor  after  adoption  of  Rev. 
Stats.,  par.  3049,  may  be  removed  at  any  time. 

141  TJ.  8.  206-208,  35  L.  Ed.  717,  11  Sup.  Ct.  943,  GORMAN  v.  HAVESD. 

Appeal  is  dismissed  where  plaintiff  cannot  possibly  recover  jurisdic- 
tional amount,  though  his  claim  is  for  more. 

Approved  .in  Bedford  Quarries  Co.  v.  Welch,  100  Fed.  514,  hold- 
ing plaintiff  cannot  confer  jurisdiction  on  Federal  court  for  price 
of  goods  sold,  by  ignoring  in  petition  a  credit  due  defendant,  reduc- 
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ing  amount  below  two  thousand  dollars;  Bacon  v.  Iowa  Cent.  Ry.  Co., 
157  Iowa,  497,  137  N.  W.  1013,  holding  sum  for  which  judgment  is 
prayed  is  determinative  of  amount  in  controversy;  Gilbert  Co.  v. 
Husted,  50  Wash.  64,  96  Pac.  836,  holding  where  judgment  goes  for 
defendant  in  action  of  claim  and  delivery,  there  is  no  finding  of  value, 
and  amount  alleged  in  complaint  governs;  Burkhardt  v.  Elgee,  93 
Wis.  32,  66  N.  W.  1137,  applying  principle;  Home  Ins.  Co.  v.  Noble, 
63  Fed.  642,  denying  jurisdiction  in  injunction  suit  where  bill  does 
not  contain  value  of  matter  in  controversy;  Herbert  v.  Rainey,  54 
Fed.  251,  upholding  jurisdiction  where  claim  not  colorable;  dissenting 
opinion  in  Levinski  v.  Middlesex  Banking  Co.,  92  Fed.  465,  34  C.  C.  A. 
452,  majority  holding,  where  petition  in  State  court  discloses  juris- 
dictional amount  and  cause  removed,  reduction  of  amount  by  sustain- 
ing exceptions  to  items  of  claim  does  not  divest  Federal  jurisdiction. 

Miscellaneous.  Cited  in  Chicago  etc.  Ry.  Co.  v.  Weaver,  112  Iowa, 
103,  83  N.  W.  796,  holding  District  Court  not  bound  to  take  jurisdic- 
tion of  appealed  case  from  Justice's  Court,  counterclaim  pleaded  being 
fictitious  to  obtain  necessary  amount. 

141  TJ.  8.  209-211,  36  L.  Ed.  718,  11  Sup.  Ot.  883,  CALDWELL  v.  TEXAS. 
Due  process  means  operation  on  all  alike  without  discrimination. 
Approved  in  State  v.  Fry,  98  Tenn.  329,  39  S.  W.  232,  holding  judg- 
ment of  State  court  as  to  what  is  due  process  of  law  is  final. 

141  TJ.  8.  212,  35  L.  Ed.  719,  11  Sup.  Ot.  1005,  UNITED  STATES  ▼.  CtBIF- 


On  appellant's  motion  to  dismiss,  correspondence  showing  grounds  may 
not  be  filed. 

Approved  in  Greene  v.  United  Shoe  Machinery  Co.,  124  Fed.  965, 
60  C.  C.  A.  93,  holding  appeal  from  interlocutory  decree  for  injunction 
and  accounting  in  patent  suit,  Circuit  Court  of  Appeals  cannot  remand 
cause  without  reversing  same  requiring  examination  of  merits; 
Donallan  v.  Tannage  Patent  Co.,  79  Fed.  385,  24  C.  C.  A.  647,  holding 
appellant  cannot,  of  right,  dismiss  appeal  without  prejudice  in  absence 
of  special  facts. 

141  TJ.  S.  213-221,  36  L.  Ed.  705,  11  Sup.  Ot.  906,  SOHUTZ  v.  JORDAN. 

Sale  will  not  be  implied  by  surreptitious  transfer  of  possession  on- 
known  to  transferee;  and  if  latter's  agent  coUuslyely  sells  and  puts  proceeds 
in  principal's  possession,  no  action  for  goods  sold  and  delivered  lies. 

Approved  in  W.  L.  Wells  Co.  v.  Avon  Mills,  118  Fed..  194,  holding 
customer  purchasing  goods  of  corporation  cannot  thereafter  question 
its  legal  existence  to  defeat  its  right  in  Federal  court,  as  citizen  of 
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Mississippi,  to -recover  price;  Schollay  v.  Moffitt-West  Drug  Co.,  17 
Colo.  App.  138,  67  Pac.  185,  where  agent  in  charge  of  store  bought 
goods  he  was  prohibited  from  buying,  principal  not  liable,  though 
goods  mixed  with  stock  and  sold  unless  he  knew  of  purchase. 

Sufficiency  of  selection  or  designation  of  goods  sold  out  of  larger 
lot    Note,  26  L.  R.  A.  (N.  S.)  2. 

Principal  sought  to  be  charged  for  agent's  contract,  by  third  person, 
latter  has  burden  of  proving  authority. 

Approved  in  Marqusee  v.  Insurance  Co.  of  North  America,  211  Fed. 
907,  128  C.  C.  A.  281,  holding  insurance  company  will  not  be  deemed 
to  have  ratified  policy  by  notifying  insured  that  its  manager  will  adjust 
loss;  Booth  v.  Litchfield,  201  N.  T.  469,  35  L.  R.  A.  (N.  S.)  710,  94 
N.  E.  1079,  holding  hotel  owner  not  liable  for  action  of  clerk  in  keep- 
ing belongings  of  guest  behind  counter. 

Properly  directed  letter  given  to  postman,  or  mailed,  presumably  reached 
its  destination. 

Approved  in  Wabash  R.  Co.  v.  De  Tar,  141  Fed.  934,  4  L.  R.  A. 
(N.  8.)  352,  73  C.  C.  A.  166,  applying  rule  to  presumption  of  exercise 
of  due  care  and  caution;  Christensen  Eng.  Co.  v.  Westinghouse  Air 
Brake  Co.,  135  Fed.  777,  68  C.  C.  A.  476,  where  in  contempt  proceed- 
ings notice  of  application  for  attachment  and  copies  of  affidavits  sent 
to  defendant  by  registered  mail  and  returned  marked  "Refused/' 
proper  service  presumed;  Strauss  Bros.  v.  Pearlman,  15  Ga.  App.  87, 
82  6.  E.  579,  holding  where  there  is  conflicting  evidence  as  to  receipt 
of  letter,  question  is  one  for  jury;  Pape  v.  Ferguson,  28  Ind.  App. 
303,  62  N.  E.  714,  holding  substituted  complaint,  filed  in  place  of  lost 
original,  presumed  true  copy  thereof,  and  takes  its  place  as  of  the 
date  of  the  original  filing;  Feder  Silberberg  v.  McNeil,  18  N.  M.  49, 
49  L.  R.  A.  (N.  S.)  458,  133  Pac.  976,  holding  proof  must  be  had  that 
letter  was  properly  addressed  before  presumption  arises;  Pitts  v. 
Hartford  Life  etc.  Ins.  Co.,  66  Conn.  384,  50  Am.  St.  Rep.  101,  34  Atl. 
97,  and  Brown  v.  Fraternal  Accident  Assn.,  18  Utah,  277,  55  Pac.  65, 
applying  principle  to  mailing  of  notice. 

Distinguished  in  Provident  Savings  etc.  Soc.  v.  Nixon,  73  Fed.  148, 
19  C.  C.  A.  414,  holding,  where  acts  done  in  mailing  notice,  enumerated 
prepayment  of  postage  must  be  shown. 

Rebuttable  presumptions  as  evidence.    Note,  3  Ann.  Gas.  75. 

1        Rebuttal  of  presumption  of  receipt  of  letter.    Note,  4  Ann.  Gas. 
956. 

Presumption  as  to  receipt  of  communication  sent  through  mail. 
Note,  49  L.  R.  A.  (N.  8.)  460,  461,  467,  469. 
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141  U.  a  222-227,  35  H  Bd.  715,  11  Sop.  Ot.  914,  GREGORY  ETC.  MN. 
OO.  v.  STARR. 

Appeal  being  for  delay,  Judgment  aflrmed  with  tea  per  cent  damages. 
Approved  in  Sehofield  v.  Folsom,  168  U.  S.  706,  42  L.  Ed.  1213,  18 
Sup.  Ct  946,  following  role;  O'Connell  v.  Mason,  127  Fed.  437,  hold- 
ing Act  Jnly  20,  1892,  c.  209,  §  4  (27  Stat.  252,  U.  S.  Comp.  Stats. 
1901,  p.  707),  permits  court  to  dismiss  cause  under  act  if  same  is 
frivolous. 

Act  or  default  of  employer  as  excusing  delay  in  performance  of 
working  contract.    Note,  17  Ann.  Gas.  648. 

141  TJ.  a  227-234,  35  L.  Ed.  702,  11  Sup.  Ct.  984,  PACIFIC  NAT.  BANK 
V.  EATON. 

Subscriber  for  part  of  proposed  increase  of  capital  cannot  recover 
amount  because  all  not  subscribed. 

Approved  in  Scott  v.  Deweese,  181  U.  S.  215,  45  L.  Ed.  829,  21  Sup. 
Ct.  590,  holding  holder  of  national  bank  certificates  has  stockholder's 
liability  to  creditors  under  U.  S.  Rev.  Stats.,  §  5151,  though  Act  May 
1,  1886  (24  Stats,  at  Large,  18,  c.  73),  was  not  complied  with,  regard- 
ing increase  of  capital;  Gettysburg  Bank  v.  Brown,  95  Md.  387,  98 
Am.  St  Rep.  347,  52  Atl.  976,  holding  where  corporation  was  rein- 
corporated at  its  inception,  the  increased  capital  regarded  original, 
and  not  all  being  subscribed  for,  defendant  not  liable  on  his  sub- 
scription; Columbia  Nat.  Bank  v.  Mathews,  85  Fed.  939,  29  C.  C.  A. 
491,  holding  subscriber  to  stock  increase  estopped  from  questioning 
proceedings  after  approval  of  controller;  dissenting  opinion  in  Scott 
v.  Latimer,  89  Fed.  849,  863,  33  C.  C.  A.  1,  majority  holding  where 
capital  stock  of  national  bank  increased,  Rev.  Stats.,  §  5142,  does  not 
invalidate  paid-up  shares,  if  full  amount  not  subscribed. 

Distinguished  in  Mathews  v.  Columbia  Nat.  Bank,  77  Fed.  373, 
holding  controller  once  refusing  approval  of  increase  cannot  after- 
ward approve  it  and  subscriber  may  recover;  Matthews  v.  Columbia 
Nat.  Bank,  79  Fed.  559,  holding  subscriber  can  recover  money  paid 
for  stock  subscription  where  directors  cancel  unsubscribed  for  increase. 

Liability  of  stock  subscription  as  dependent  upon  whole  amount 
of  stock  having  been  subscribed.    Note,  16  Ann.  Cas.  1258. 

One  becomes  stockholder  by  subscription,  payment  and  entry  on  stock- 
book. 

Approved  in  Clark  v.  Hamilton,  217  Fed.  232,  133  C.  C.  A.  223, 
holding  one  paying  money  for  a  subscription  of  stock  becomes  a  cred- 
itor until  stock  is  issued;  Cantor  v.  Baltimore  Overall  Mfg.  Co.,  121 
Md.  70,  87  Atl.  1117,  holding  subscription  may  be  implied  from  acts 
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of  parties;  Thayer  v.  Butler,  141  U.  S.  235,  239,  86  L.  Ed.  711,  712, 
11  Sup.  Ct.  987,  988,  and  Butler  v.  Eaton,  141  U.  S.  240,  35  L.  Ed.  718, 
11  Sup.  Ct.  986,  both  following  rule ;  Baltimore  etc.  Ry.  Co.  v.  Hamble- 
ton,  77  Md.  348,  26  Atl.  281,  holding  subscriber  to  stock  does  not 
become  stockholder  until  stock  paid  for. 

Distinguished  in  McFarlin  v.  First  Nat.  Bank,  68  Fed.  871,  16 
C.  C.  A.  46,  holding  parties  paying  part  of  subscription  of  increase 
not  stockholders  if  bank  fails  before  increase  approved. 

When  subscriber  to  stock  becomes  stockholder.    Note,  Ann.  Gas. 
19130,  420. 

Corporate  certificate  Is  authentic  evidence  of  title,  but  not  the  stock 
itself,  nor  necessary  to  its  existence. 

•  Approved  in  Finn  v.  Brown,  142  U.  S.  71,  85  L.  Ed.  940,  12  Sup.  Ct. 
140,  holding  party  subscribing  for  stock  a  stockholder,  though  cer- 
tificate not  delivered;  Bailey  v.  Tillinghast,  99  Fed.  810,  40  C.  C.  A. 
93,  holding  controller's  certificate  authorizing  increase  of  capital  stock 
of  national  bank  conclusive  of  all  facts  necessary  to  authorize  in- 
crease in  public  favor  and  against  subscribers;  Kennedy  v.  Hodges, 
215  Mass.  115,  102  N.  E.  434,  holding  certificates  of  stock  have  no 
independent  situs;  May  v.  McQuillan,  129  Mich.  396,  89  N.  W.  47, 
holding  memorandum  agreement  of  transfer  of  stock  certificates  for 
land  not  absolute  agreement  to  trade,  title  to  stock  not  passing  until 
exchange  of  papers  consummated  trade;  Lipscomb  v.  Condon,  56  W. 
Va.  425,  107  Am.  St.  Rep.  946,  67  L.  R.  A.  670,  49  S.  E.  395,  sale  of 
shares  for  which  no  certificate  issued  may  be  evidenced  by  informal 
written  instrument  executed  and  delivered  by  vendor  to  vendee  with- 
out power  of  attorney  entitling  latter  to  have  same  transferred  on 
books. 

141  U.  8.  284-239,  36  L.  Ed.  711,  11  Sup.  Ct.  987,  THAYER  V.  BTTTLEB. 

Subscriber  for  increased  capital  of  national  bank,  after  payment  and 
entry,  is  liable  as  stockholder. 

Approved  in  Scott  v.  Deweese,  181  U.  S.  216,  45  L.  Ed.  829,  21  Sup. 
Ct.  590,  holding  holder  of  national  bank  certificates  has  stockholder's 
liability  to  creditors  under  U.  S.  Rev.  Stats.,  §  5151,  though  act  May 
1,  1886  (24  Stats,  at  Large,  18,  c.  73),  was  not  complied  with,  re- 
garding increase  of  capital;  Bailey  v.  Tillinghast,  99  Fed.  810,  40 
C.  C.  A.  93,  holding  controller's  certificate  authorizing  increase  of 
capital  stock  of  national  bank  conclusive  of  all  facts  necessary  to 
authorize  increase  in  public  favor  and  against  subscribers;  Butler  v. 
Eaton,  141  U.  S.  241,  35  L.  Ed.  713,  11  Sup.  Ct.  986,  following  rule; 
Scott  v.  Latimer,  89  Fed.  848,  849,  850,  33  C.  C.  A.  1  (see  dissenting 
XV— 51 
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opinion  in  89  Fed.  863,  864,  33  C.  C.  A.  1),  holding  Rev.  Stats.,  §5142, 
does  not  require  all  increase  of  stock  to  be  subscribed  to  make  sub- 
scribed shares  valid. 

141  TJ.  8.  240-244,  35  L.  Ed.  713,  11  Sup.  Ct.  985,  BUTLER  v.  EATON. 

Judgment  against  national  bank  estops  Its  receiver  on  same  issue; 
court  judicially  notices  it. 

Approved  in  Montana  Mining  Co.  v.  St.  Louis  Min.  &  M.  Co.,  186 
U.  S.  32,  46  L.  Ed.  1042,  22  Sup.  Ct.  747,  holding  judgment  of  Circuit 
Court  of  Appeals  first  rendered  ceases  to  be  final  by  operation  of 
second  judgment,  which  was  itself  not  final;  Keely  v.  Ophir  Hill  etc. 
Min.  Co.,  169  Fed.  605,  95  C.  C.  A.  99,  holding  court  may  judicially 
notice  matters  outside  record  to  show  matter  is  moot  question;  Sewell 
v.  Johnson,  165  Cal.  772,  774,  Ann.  Cas.  1915B,  645,  134  Pac.  708,  hold- 
ing court  will  judicially  notice  decision  of  Supreme  Court  on  same 
facts ;  Fitzgerald  Granitoid  Co.  v.  Alpha  Portland  Cement  Co.,  15  6a. 
App.  178,  82  S.  E.  776,  holding  court  will  judicially  notice  papers 
and  decrees  growing  out  of  same  litigation;  State  v.  Savage,  105  Tex. 
472,  151  S.  W.  533,  holding  court  will  judicially  notice  prior  decision 
that  local  option  election  was  invalid;  Sawyer  v.  First  Nat.  Bank,  41 
Tex.  Civ.  494,  495,  93  S.  W.  155,  156,  holding  appellate  court  will 
judicially  notice  prior  records  to  prove  that  fund  in  previous  suit 
was  same  as  fund  litigated  in  subsequent  suit;  Wood  v.  Cahill,  21 
Tex.  Civ.  44,  50  S.  W.  1074,  holding  judicial  notice  will  be  taken  of 
the  records  of  a  case  on  a  former  appeal;  Craemer  v.  Washington, 
168  U.  S.  129,  42  L.  Ed.  409,  18  Sup.  Ct.  3,  to  effect  that  court 
may  refer  to  its  own  records;  Bresnahan  v.  Tripp  Giant  Leveller  Co., 
72  Fed.  922,  19  C.  C.  A.  237,  holding  where  validity  of  patent  pre- 
viously adjudicated  matter  no  longer  in  issue;  Cushman  etc.  Mach.  Co. 
v.  Goddard,  95  Fed.  666,  37  C.  C.  A.  221,  taking  judicial  notice  of 
own  records  in  previous  case  involving  similar  machines  for  purpose 
of  ascertaining  state  of  art;  Wood  v.  Cahill,  21  Tex.  Civ.  App.  44,  50 
S.  W.  1074,  taking  judicial  notice  of  judgment  in  former  suit  fixing 
boundary  line;  Scott  v.  Armstrong,  146  U.  S.  513,  36  L.  Ed.  1064,  13 
Sup.  Ct.  152,  obiter;  Aspen  Min.  etc.  Co.  v.  Billings,  150  U.  S.*38,  37 
L.  Ed.  989,  14  Sup.  Ct.  6,  taking  judicial  notice  that  certiorari  has 
been  denied. 

a 

Judicial  notice  of  proceeding  in  other  causes.    Note,  12  Ann.  Gas. 
539. 

Judicial  notice  of  court's  own  records  in  other  actions.    Note,  11 
L.  B.  A.  (N.  S.)  617. 

On  reversing  State  court  judgment,  circuit  judgment  based  thereon 
will  be  reversed  to  save  time  and  expense. 
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Approved  in  Hennessy  v.  Tacoma  Smelting  etc.  Co.,  129  Fed.  44,  64 
C.  C.  A.  54,  following  rule;  Kndrna  v.  Ainsworth,  65  Neb.  713,  91 
N.  W.  712,  where  plaintiff  won  in  suit  in  nature  of  creditor's  bill  and 
pending  appeal  judgment  which  formed  basis  of  action  was  reversed, 
decree  in  creditor's  suit  reversed  also;  Dimmick  v.  Tompkins,  194  U.  S. 
548,  48  L.  Ed.  1114,  24  Sup.  Ct.  780,  arguendo. 

Distinguished  in  Reese  v.  Damato,  44  Fla.  701,  33  South.  465,  Supreme 
.Court  cannot  reverse  judgment  in  case  where  former  judgment  was 
held  res  adjudicata,  on  ground  that  former  judgment  afterward  re- 
versed, where  such  fact  not  shown  by  transcript. 

Reversal  of  judgments.    Note,  96  Am.  St.  Rep.  131. 

Reversal  of  judgment  as  affecting  judgment  based  thereon  in  an- 
other proceeding.    Note,  Ann.  Gas.  1913A,  467,  469. 

Miscellaneous.  Cited  in  Boynton  v.  Chicago  Mill  etc.  Co.,  84  Ark.  212, 
215,  105  S.  W.  79,  80,  holding  bill  of  review  will  not  lie  from  decree 
based  on  plea  of  res  adjudicata,  unless  new  matter  would  warrant  re- 
versing of  decree. 

141  TJ.  S.  244-248,  36  L.  Bd.  742,  11  Sup.  Ot.  1004,  TUSKALOOSA  ETC. 
RT.  CO.  V.  CHJDE. 

Not  cited. 

141  TJ.  S.  249-250,  36  L  Ed.  740,  11  Sap.  Ot.  1005,  WILLIAMS  V.  PAS- 
SUMP8IO  SAV.  BANK. 

Not  cited. 

141  TJ.  S.  250-259,  35  L.  Ed.  734,  11  Sup.  Ot.  1000,  UNION  PACIFIC  BY. 
CO.  V.  BOTSFOBD. 

Power  of  court  to  compel  party  to  submit  to  physical  examination 
was  unknown  at  common  law. 

Approved  in  Stack  v.  New  York  etc.  R.  B.  Co.,  177  Mass.  157,  58 
N.  E.  686,  holding,  under  Pub.  Stats.,  c.  170,  §  43,  authorizing  inspection 
of  property,  plaintiff  in  personal  injury  case  not  compelled  to  submit 
to  inspection  of  his  person;  Ryder  v.  Bateman,  93  Fed.  33,  and  Mc- 
Quigan  v.  Delaware  etc.  R.  R.  Co.,  129  N.  T.  53,  26  Am.  St  Rep.  509, 
14  L.  R.  A.  468,  29  N.  E.  235,  both  arguendo. 

Distinguished  in  Camden  &  Suburban  Ry.  Co.  v.  Stetson,  177  U.  S. 
174,  44  L.  Ed.  722,  20  Sup.  Ct.  618,  holding  no  power  exists  at  common 
law  permitting  Circuit  Court  ordering  a  surgical  examination  of  the 
plaintiff,  but  under  U.  S.  Rev.  Stats.,  §  721,  the  State  laws  govern ;  Lyon 
v.  Manhattan  Ry.  Co.,  142  N.  Y.  302,  25  L.  R.  A.  404,  37  N.  E.  113, 
holding,  under  New  York  code,  court  may  order  physical  examination. 
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In  suit  for  annulment,  for  impotency,  court  may  order  physical  ex- 
amination. 

Approved  in"  McQuigan  v.  Delaware  etc.  R.  R.  Co.,  129  N.  Y.  54,  26 
Am,  St.  Rep.  510,  14  L.  R.  A.  469,  29  N.  E.  236,  arguendo. 

Courts  may  order  examination  of  woman  to  see  if  she  la  with  child. 

•Approved  in  Camden  &  Suburban  Ry.  Co.  v.  Stetson,  177  U.  S.  177, 
44  L.  Ed.  723,  20  Sup.  Ct.  619,  holding  no  power  exists  at  common  law 
permitting  Circuit  Court  ordering  a  surgical  examination  of  the  plain- 
tiff, but  under  U.  S.  Rev.  Stats.,  §  721,  the  State  laws  govern. 

Distinguished  in  South  Bend  v.  Turner,  156  Ind.  429,  60  N.  E.  275, 
holding  plaintiff,  child  of  nine,  injured  two  years  before  trial,  was  sub- 
ject to  physical  examination  at  defendant's  request,  properly  made, 
and  court  erred  in  refusing;  Ottawa  v.  Gilliland,  63  Kan.  169,  170,  65 
Pac.  253,  254,  holding  in  action  for  personal  injury  trial  court  may 
order  injured  party  to  submit  unexposed  portion  to  private  examination, 
if  same  is  necessary. 

In  suit  for  damages  refusal  to  submit  to  physical  examination  may  be 
considered  by  jury. 

Approved  in  Austin  etc.  Ry.  Co.  v.  Cluck,  97  Tex.  184,  64  L.  R.  A.  494, 
77  S.  W.  408,  following  rule. 

Circuit  Court  cannot,  before  trial,  order  ^nintur  to  submit  to  surgical 
examination  of  injuries. 

Approved  in  Denver  City  Tramway  Co.  v.  Norton,  141  Fed.  609,  73 
C.  C.  A.  1,  May  v.  Northern  Pac.  Ry.  Co.,  32  Mont.  527,  530,  70LR.A. 
Ill,  81  Pac.  329,  330,  and  Austin  etc.  R.  R.  Co.  v.  Cluck,  97  Tex.  177, 
179,  181,  64  L.  R.  A.  494,  77  S.  W.  404,  405,  406,  all  following  rule; 
Hanks  Dental  Assn.  v.  International  Tooth  Crown  Co.,  194  U.  S.  307, 
48  L.  Ed.  990,  24  Sup.  Ct.  700,  examination  of  party  before  trial  author- 
ized by  N.  Y.  Code  Civ.  Proc,  §  870,  cannot  be  required  by  Federal 
court  sitting  in  that  State;  Brace  v.  Central  R.  Co.,  216  Fed.  719,  re- 
fusing order  for  compulsory  examination;  Kaiser  v.  Chicago  etc.  Ry. 
Co.,  192  Fed.  1015,  holding  Federal  court  could  not  order  production 
of  books  before  trial;  Howland  Pulp  etc.  Co.  v.  Alfreds,  179  Fed.  485, 
103  C.  C.  A.  62,  holding  no  error  to  admit  evidence  showing  that  de- 
fendant refused  to  allow  plaintiff  to  enter  factory  to  examine  machine 
causing  injury;  Chicago  etc.  Ry.  Co.  v.  Kendall,  167  Fed.  64,  71,  72, 
73,  74,  16  Ann.  Gas.  560,  93  C.  C.  A.  422,  holding  where  plaintiff  ex- 
hibits injured  knee  on  witness-stand,  defendant  could  require  him  to 
submit  to  surgical  examination;  In  re  Ward,  161  Fed.  759,  holding 
court  cannot  compel  alleged  bankrupt  to  submit  to  examination  for 
sanity;  Mutual  Life  Ins.  Co.  v.  Griesa,  156  Fed.  402,  403,  holding  court 
has  no  authority  to  order  exhumation  of  dead  body;  South  Bend  v. 


805  UNION  ETC.  RY.  CO.  v.  BOTSFORD.    141 U.  8. 250-259 

Turner,  156  Ind.  425,  60  N.  E.  274,  holding  plaintiff,  child  of  nine,  in- 
jured two  years  before  trial,  was  subject  to  physical  examination  at 
defendant's  request,  properly  made,  and  court  erred  in  refusing;  Faivre 
v.  Mandercheid,  117  Iowa,  731,  90  N.  W.  79,  holding  wife's  action  for 
damages  for  selling  liquor  to  her  husband,  admission  of  photographs 
showing  his  crippled  condition  in  addition  to  physical  examination,  not 
reversible  error;  City  of  Kingfisher  v.  Altizer,  13  Okl.  124,  14  Pac.  108, 
court  cannot  order  plaintiff  in  personal  injury  action  to  submit  to  sur- 
gical examination  prior  to  or  during  trial;  Packet  Co.  v.  Hobbs,  105 
Tenn.  37,  58  S.  W.  280,  holding  plaintiff,  as  witness,  may  exhibit  his 
injured  knee  to  show  extent  of  injury,  though  by  false  movements  he 
exaggerate  its  conditions,  credibility  only  thereby  denoted;  Gulf  etc. 
Ry.  Co.  v.  Gibbs,  33  Tex.  Civ.  217,  76  S.  W.  73,  where  in  action  for 
personal  injuries  to  married  woman  it  was  shown  she  received  no  ex- 
ternal injuries,  and  not  shown  that  physical  examination  would  throw 
light  on  injury,  examination  properly  refused;  Yazoo  etc.  R.  Co.  v. 
Robinson,  107  Miss.  195,  65  South.  241,  and  Larson  v.  Salt  Lake  City, 
34  Utah,  323,  325,  23  L.  R.  A.  (N.  S.)  462,  97  Pac.  485,  486,  both  apply- 
ing principle ;  Murphy  v.  Southern  Pac.  Co.,  31  Nev.  142,  21  Ann,  Oas. 
502,  101  Pac.  331,  holding  refusal  of  court  to  direct  physical  exam- 
ination not  error;  Atchison  etc.  Ry.  Co.  v.  Melson,  40  Okl.  5,  6, 17,  Ann. 
Cas.  1915D,  760,  134  Pac.  390,  391,  395,  and  Chicago  etc.  Ry.  Co.  v. 
Hill,  36  Okl.  544,  546,  43  L.  R.  A.  (N.  S.)  622f  129  Pac.  15,  16,  both 
holding  witness  can  be  compelled  to  answer  as  to  whether  he  will  sub- 
mit to  examination;  Williams  v.  Chattanooga  Iron  Wks.,  5  Tenn.  Civ. 
App.  13,  14,  and  L.  &  N.  Railroad  v.  Koonce,  4  Tenn.  Civ.  19,  21,  25, 
27,  both  upholding  action  of  court  in  denying  motion  made  in  course 
of  trial;  dissenting  opinion  in  City  of  Cedartown  v.  Brooks,  2  Ga.  App. 
597,  59  S.  £.  842,  majority  holding  statute  gave  court  right  to  order 
examination;  Illinois  Cent.  R.  Co.  v.  Griffin,  80  Fed.  282,  25  C.  C.  A. 
413,  Joliet  St.  Ry.  Co.  v.  Call,  143  111.  182,  32  N.  E.  390,  Peoria  etc. 
Ry.  v.  Rice,  144  HI.  232,  33  N.  E.  953,  Pennsylvania  Co.  v.  Newmeyer, 
129  Ind.  411,  28  N.  E.  863,  McQuigan  v.  Delaware  etc.  R.  R.  Co.,  129 
N.  T.  52,  56,  26  Am,  St.  Rep.  508,  511,  14  L.  R.  A.  467,  470,  29  N.  E. 
235,  236,  Gulf  etc.  Ry.  Co.  v.  Pendery,  14  Tex.  Civ.  App.  66,  36  S.  W. 
795,  and  Lane  v.  Spokane  Falls  etc.  Ry.  Co.,  21  Wash.  121,  122,  124, 
75  Am.  St.  Rip.  822,  823,  824,  57  Pac.  367,  368  (see  dissenting  opinion 
in  21  Wash.  137,  139,  75  Am.  St.  Rep.  835,  836,  57  Pac.  373),  all  follow- 
ing rule;  Baltimore  etc.  R.  Co.  v.  Andrews,  50  Fed.  732,  17  L.  R.  A. 
192,  1  C.  C.  A.  636,  and  Ryder  v.  Bateman,  93  Fed.  34,  arguendo ;  dis- 
senting opinion  in  Hall  v.  Incorporated  Town,  99  Iowa,  715,  34  L.  R.  A. 
214,  68  N.  W.  927,  and  Chicago  etc.  Ry.  Co.  v.  Langston,  19  Tex.  Civ. 
App.  572,  47  S.  W.  1029  (see  dissenting  opinion  in  19  Tex.  Civ.  App. 
578,  47  S.  W.  1033),  holding  in  each  case  contrary  doctrine. 
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Distinguished  in  Wilson  v.  New  England  Nav.  Co.,  197  Fed.  90,  hold- 
ing where  plaintiff  alleges  injury  caused  by  defective  machinery,  de- 
fendant can  demand  bill  of  particulars  as  to  defects  complained  of; 
Western  Glass  Mfg.  Co.  v.  Schoeninger,  42  Colo.  360,  363,  126  Am.  St 
Rep.  166,  15  L  R.  A.  (N.  S.)  66S,  94  Pac.  343,  344,  holding  refusal 
to  submit  to  examination  will  be  punished  by  dismissal  of  action ;  John- 
ston v.  Southern  Pacific  Co.,  150  Cal.  541,  11  Ann.  Gas.  841,  89  Pac. 
351,  holding  error  for  court  to  refuse  to  order  examination;  City  of 
Cedartown  v.  Brooks,  2  6a.  App.  590,  59  S.  E.  839,  holding  statute  gave 
court  right  to  order  physical  examination ;  Kokomo  etc.  Traction  Co.  v. 
Walsh,  58  Ind.  App.  191,  108  N.  E.  22,  holding  statute  has  given  de- 
fendant right  to  demand  examination;  Schemer  v.  Lee,  126  Md.  376, 
94  Atl.  908,  and  United  Rys.  &  Elec.  Co.  v.  Colman,  107  Md.  690,  69 
Atl.  383,  both  holding  allowance  of  examination  is  within  sound  dis- 
cretion of  court ;  State  v.  Troup,  98  Neb.  334,  L.  R.  A.  1915E,  936,  152 
N.  W.  748,  holding  court  can  order  physical  examination;  Booth  v. 
Andrus,  91  Neb.  829,  830,  137  N.  W.  891,  892,  holding  where  plaintiff 
exhibits  injury  on  witness-stand,  defendant  can  demand  separate  exam- 
ination ;  Williams  v.  Chattanooga  Iron  Works,  131  Tenn.  691,  697,  Amu 
Cas.  1916B,  101,  176  S.  W.  1033,  1035,  holding  application  for  physical 
examination  should  be  made  before  trial;  Cleveland  etc.  Ry.  Co.  v. 
Huddleston,  151  Ind.  542,  68  Am.  St.  Rep.  240,  S6  L.  R.  A.  682,  46  N.  E. 
679,  holding  court  may  order  party  to  produce  urine  for  examination; 
Graves  v.  Battle  Creek,  95  Mich.  269,  270,  35  Am.  St  Rep.  563,  564, 
19  L.  R.  A.  642,  54  N.  W.  758,  holding  contra  doctrine;  McGovern  v. 
Hope,  63  N.  J.  L.  79,  42  Atl.  831,  upholding  New  Jersey  statute  au- 
thorizing court  to  compel  physical  examination;  Lyon  v.  Manhattan 
Ry.  Co.,  142  N.  Y.  306,  25  L.  R.  A.  406,  37  N.  E.  115,  holding,  under 
New  York  code,  court  may  order  physical  examination. 

Denied  in  Brown  v.  Chicago  etc.  Ry.  Co.,  12  N.  D.  69,  102  Am.  St 
Rep.  564,  95  N.  W.  156,  upholding  power  of  court  to  require  physical 
examination  of  plaintiff  in  personal  injury  case. 

Power  to  compel  party  to  produce  books  and  papers  as  evidence 
or  for  the  examination  of  his  adversary.  Note,  41  Am.  St.  Rep. 
388,  394. 

Physical  examination  of  parties  by  order  of  court.  Note,  68  Am. 
St.  Rep.  243,  244,  246,  247,  250. 

Right  of  plaintiff  in  personal  injury  case  to  exhibit  person  to  jury. 
Note,  Ann.  Gas.  1913D,  245,  247. 

Power  of  court  to  compel  submission  to  physical  examination. 
Notes,  11  Ann.  Gas.  845;  1  Ann.  Gas.  266. 

Power  to  compel  plaintiff  to  submit  to  physical  examination.  Note, 
14  L.  R.  A.  466,  467,  469. 
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Power  to  compel  physical  examination.  Notes,  23  L.  R.  A.  (N.  S.) 
465;  L.  R.  A.  1915E,  937,  938. 

Waiver  of  right  to  object  to  physical  examination  or  exhibition  of 
person.    Note,  2  L  R.  A.  (N.  S.)  387. 

Refusal  of  order  for  physical  examination  as  abnse  of  discretion. 
Note,  15  L.  R.  A.  (N.  S.)  663. 

Cross-examination  of  plaintiff  in  action  for  personal  injuries  as  to 
willingness  to  submit  to  examination.  Note,  43  L.  R.  A.  (N.  8.) 
623. 

Adoption  of  State  practice  does  not  restrict  or  enlarge  Federal  court's 
power  to  order  physical  examination. 

Approved  in  Diamond  Coal  etc.  Co.  v.  Allen,  137  Fed.  706,  71  C.  C.  A. 
107,  testimony  of  witness  given  on  former  trial  of  same  case  cannot 
be  read;  Lange  v.  Union  Pac.  R.  Co.,  126  Fed.  340,  62  C.  C.  A.  48, 
holding,  under  Rev.  Stats.,  §  954  (U.  S.  Comp.  Stats.  1901,  p.  696),  the 
Federal  courts,  in  granting  amendments  of  pleadings,  are  not  governed 
by  the  State  laws  of  practice;  National  Cash  Register  Co.  v.  Leland, 
77  Fed.  243,  applying  principle;  Texas  etc.  Ry.  Co.  v.  Wilder,  92  Fed. 
957,  35  C.  C.  A.  105,  holding  depositions  taken  in  State  courts  cannot, 
on  removal,  be  used  in  Federal  court;  National  etc.  Register  Co.  v. 
Leland,  94  Fed.  504,  37  C.  &  A.  372,  holding,  in  action  at  law,  Federal 
court  will  not  follow  Massachusetts  statute  under  Rev.  Stats.,  §§  861, 
863-870. 

Distinguished  in  Smith  v.  Northern  Pac.  R.  Co.,  110  Fed.  341,  342, 
holding  act  of  March  9,  1892  (2  Supp.  Rev.  Stats.  U.  S.,  p.  14),  regard- 
ing the  taking  of  depositions,  recognizes  State  law  in  2  Bal.  Ann.  Codes 
&  Stats.,  §§  6008-6010. 

Court  may  compel  submission  to  physical  examination  of  injuries. 

Approved  in  dissenting  opinion  in  Best  v.  Columbia  Elec.  St.  Ry. 
etc.  Co.,  85  S.  C.  428,  67  S.  E.  3,  majority  upholding  action  of  lower 
court  in  refusing  to  order  physical  examination. 

Distinguished  in  May  v.  Northern  Pac.  Ry.  Co.,  32  Mont.  532,  535, 
70  L.  R.  A.  Ill,  81  Pac.  331,  332,  holding  court  cannot  in  action  for 
personal  injuries  compel-  plaintiff  to  submit  to  physical  examination  by 
physicians  appointed  by  court. 

141  U.  8.  260-295,   35  L.  Ed.  678,   11  Sup.  Ot.  972,  999,  ORISWOU)  v. 


Equity  will  relieve  against  mutual  mistake  of  legal  import  of  terms 
used  in  contract. 

Approved  in  Medical  Society  of  South  Carolina  v.  Gilbreth,  208  Fed. 
923,  926,  reforming  bond  given  to  secure  building  contract  where  it 


141 U.  S.  260-295       NOTES  ON  U.  S.  REPORTS.  808 

failed  to  state  agreement  of  parties;  Biser  v.  Bauer,  205  Fed.  232,  123 
C.  C.  A.  417,  reforming  contract  for  sale  of  stock  where  it  did  not 
correctly  state  amount  due  as  commission;  La  Clair  v.  United  States, 
184  Fed.  138,  refusing  to  cancel  allotments  made  to  Indians  adopted 
by  Yakima  tribe;  Fidelity  &  Deposit  Co.  v.  Moshier,  151  Fed.  811, 
refusing  to  allow  recovery  on  surety  bond  given  on  strength  of  false 
representations;  Phoenix  Assurance  Co.  v.  Boyette,  77  Ark.  49,  90 
S.  W.  287,  reforming  fire  policy  to  make  it  cover  property  intended 
though  insurance  agent  stated  policy  had  that  effect;  Lawrence  County 
Bank  v.  Arndt,  69  Ark.  416,  421,  65  S.  W.  1055,  1057,  holding  parol 
evidence  is  admissible  where  execution  of  note  was  due  to  mistake  of 
law  by  makers,  representations  of  payee  inducing  the  mistake;  Mar- 
shall v.  Lane,  27  App.  D.  C.  279,  holding  equity  will  reform  deed  so  as 
to  make  grantees  tenants  in  common  rather  than  joint  tenants;  Jacobs' 
v.  Parodi,  50  Fla.  555,  39  South.  837,  reforming  deed  conveying  land 
containing  covenant  by  grantor  to  cut  trees  on  such  parts  of  land  re- 
quired by  grantee  for  improvements;  Reggio  v.  Warren,  207  Mass.  535, 
20  Ann.  Gas.  1244,  32  L.  R.  A.  (N.  S.)  340,  93  N.  E.  807,  holding  bene- 
ficiary under  trust  might  rescind  release  of  claim  given  under  mistake 
of  law;  Eustis  Mfg.  Co.  v.  Saco  Brick  Co.,  198  Mass.  219,  84  N.  E. 
452,  reforming  contract  of  sale  so  as  to  show  seller  acted  as  agent; 
Park  Bros,  &  Co.  v.  Blodgett,  64  Conn.  36,  29  Atl.  135,  reforming,  on 
parol  evidence,  contract  to  supply  steel;  Standard  Oil  Co.  v.  Hawkins, 
74  Fed.  397,  33  L.  R.  A.  741,  20  C.  C.  A.  468,  arguendo. 

Distinguished  in  Moffett  etc.  Co.  v.  Rochester,  91  Fed.  33,  34,  33 
C.  C.  A.  319,  holding  equity  will  not  reform  contract  upon  mistake  of 
one  party. 

Injunction  against  proceedings  in  court  of  law  in  case  of  fraud, 
accident  or  mistake.    Note,  5  Ann.  Gas,  727. 

Relief  from  mistake  of  law  as  to  effect  of  instrument.    Note,  28 
L.  R.  A.  (N.  S.)  797,  829,  858,  889. 

Right  to  rescind  or  reform  contract  on  ground  of  mistake.    Note, 
22  E.  R.  0.  904. 

Equity  will  relieve  against  clear  misapprehension  of  law  In  its  dis- 
cretion, but  only  in  flagrant  cases. 

Approved  in  Nichols  v.  Waukesha  Canning  Co.,  195  Fed.  816,  817, 
refusing  to  allow  recovery  in  favor  of  those  holding  bonds  of  corpora- 
tion issued  in  payment  of  antecedent  debt;  Carrell  v.  McMurray,  136 
'Fed.  669,  reforming  deed  based  on  parol  agreement  for  exchange  of 
farm  for  stock  of  merchandise  whereby  possession  of  farm  with  right 
to  rents  was  to  remain  until  following  year;  Johnson  v.  Hunter,  127 
Fed.  226,  holding  decree  in  proceedings  for  sale  of  land  for  nonpay- 
ment of  levied  taxes  not  attackable  collaterally  on  ground  that  com- 
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plaint  did  not  state. cause  of  action;  Montgomery  Door  etc.  Co.  v.  Atlan- 
tic Lumber  Co.,  206  Mass.  154,  92  N.  £.  73,  holding  misrepresentation 
is  none  the  less  false  because  defendant  thought  it  was  true;  Kyle  v. 
Fehley,  81  Wis.  72,  29  Am.  St  Rep.  869,  51  N.  W.  259,  reforming  war- 
ranty deed  were  ignorant  woman  induced  to  make  deed  with  no  mention 
of  previous  agreement  as  to  lease;  Greer  Co.  v.  Texas,  197  U.  S.  241, 
49  L.  Ed.  738,  25  Sup.  Ct.  437,  arguendo. 

Distinguished  in  Burk  v.  Johnson,  146  Fed.  214,  76  C.  C.  A.  567, 
where  defendant  assigned  right  to  organise  mutual  burial  societies  ac- 
cording to  copyrighted  plan,  opinion  expressed  by  defendant  as  to  what 
his  rights  were  under  copyright  is  insufficient  to  cancel  contract. 

Ignorance  of  one's  rights  as  a  ground  of  relief.  Note,  66  Am.  St. 
Rep.  518,  519. 

Agreement  with  principal  to  discharge  ne  exeat  writ  should  lie  told 
to  surety  on  ne  exeat  bond. 

Approved  in  Coyle  v.  United  States  Fidelity  etc.  Co.,  217  Mass.  273, 
104  N.  £.  562,  holding  bond  given  to  cover  employee  did  not  cover 
money  collected  by  him  on  account  of  previous  indebtedness  due  him, 
and  which  he  had  assigned  to  employer;  Putney  v.  Schmidt,  16  N.  M. 
407,  120  Pac.  721,  refusing  to  allow  recovery  on  bond  exacted  through 
fraud;  Stern  v.  Sawyer,  78  Vt.  12,  112  Am.  St.  Rep.  894,  61  Atl.  38, 
where,  pending  lease,  lessor  sold  portion  of  property  after  written  con- 
sent of  lessee,  surety  discharged. 

What  matter  existing  at  or  prior  to  entering  into  a  contract  or 
guaranty  will  discharge  the  surety  or  guarantor.  Note,  63  Am. 
St.  Rep.  338. 

Reformation  of  bond  need  not  be  sought  by  surety  until  decree  against 
principal  or  attempt  to  hold  surety. 

Approved  in  In  re  Appel,  163  Fed.  1006,  20  L.  R.  A.  (N.  S.)  76,  90 
C.  C.  A.  172,  in  opinion  of  lower  court,  appellate  court  holding  where 
bankrupt  leaves  jurisdiction  before  hearing,  there  is  a  breach  of  ne  exeat 
bond. 

Sufficiency  of  evidence  to  warrant  reformation  of  instrument  on 
ground  of  mutual  mistake.    Note,  19  Ann.  Gas.  346,  351. 

Parol  evidence  to  contradict  written  instrument.  Note,  11  E.  R.  0. 
227. 

141  V.  8.  296-322,  36  L.  Ed.  721,  11  Sup.  Ot.  1005,  POTTER  v.  COUCH. 

Whether  trustees  take  fee  depends  on  necessities  of  trust,  not  use 
of  words  of  inheritance. 

Approved  in  Hopkins  v.  Grimshaw,  165  U.  S.  352,  41  L.  Ed.  742,  17 
Sap.  Ct.  405,  holding  by  deed  to  persons  as  trustees  for  use  of  society 
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trustees  take  legal  estate  in  fee ;  Tuckerman  v.  Currier,  54  Colo.  37,  Ann. 
Cas.  1914C,  599,  129  Pac.  215,  holding  where  executor  performs  powers 
of  trustee,  revocation  of  letters  revokes  his  power  as  trustee  also;  Vogt 
v.  Vogt,  26  App.  D.  C.  52,  holding  where  property  was  devised  in  trust 
with  income  payable  to  son,  and  remainder  to  his  heirs,  son  took  only 
life  estate;  Wilkes  v.  Wilkes,  18  App.  D.  C.  96,  holding  widow  of  grantor 
in  deed  of  trust  entitled  to  remain  in  possession  of  premises  until  de- 
fault made  in  payment ;  Lakatong  Lodge  v.  Board  of  Education,  84  N.  J. 
Eq.  115,  92  Atl.  871,  holding  deed  to  trustees  of  charitable  trust  creates 
legal  estate  in  fee ;  Dulin  v.  Moore,  96  Tex.  139,  70  S.  W.  743,  holding  it 
being  testatrix's  intention  to  create  a  testamentary  trust  with  legal  title 
in  trustee,  paragraphs  relating  thereto  were  not  void  as  repugnant  to 
previous  devise;  Wisdom  v.  Wilson,  59  Tex.  Civ.  606,  127  S.  W.  1135, 
construing  will  and  holding  executors  not  required  to  sell  property  except 
such  as  was  necessary  to  equalize  distribution. 

Necessity  of  word  "heirs"  to  pass  fee  to  trustee.    Note,  2LR.1 
(N.  S.)  181. 

Bate  against  perpetuities  is  inapplicable  where,  though  period  most 
intervene,  It  is  less  than  twenty-one  years. 

Approved  in  Keeler  v.  Lauer,  73  Kan.  394,.  85  Pac.  543,  holding  pro- 
vision in  will  that  trust  is  to  end  within  twenty-one  years  does  not  vio- 
late rule  against  perpetuities;  In  re  Kopmeier,  113  Wis.  239,  89  N.  W. 
136,  holding  will  devising  realty,  in  trust  for  twenty-one  years  not  unlaw- 
ful suspension  within  Rev.  Stats.,  §  2039,  prohibiting  "for  longer  period 
than  two  lives  in  being  and  twenty-one  years." 

Rule  against  perpetuities.    Note,  49  Am.  St.  Rep.  123. 

Will,  devising'' in  fee,  with  limitation  over  in  case  of  alienation  or 
devisee's  indebtedness  limitation  is  void. 

Approved  in  Hauser  v.  City  of  St.  Louis,  170  Fed.  908,  28  L.  R.  A. 
(N.  S.)  426,  96  C.  C.  A.  82,  holding  property  conveyed  in  trust  to  mar- 
ried woman  became  hers  absolutely  on  death  of  husband;  Montgomery 
v.  Brown,  25  App.  D.  C.  496,  refusing  to  uphold  provision  in  will  of  testa- 
tor that  at  death  of  his  widow  property  revert  to  his  brother;  Frey  v. 
Allen,  9  App.  D.  C.  403,  discussing  legal  effect  of  conveyance  made  by 
husband  of  property  held  in  trust  for  wife;  Clark  v.  Clark,  99  Md.  360, 
58  Atl.  25,  where  will  absolutely  devised  all  property  to  children  in  equal 
shares,  subsequent  clause  prohibiting  alienation  until  after  ten  years 
unless  all  devisees  consent  is  void;  Chrismas  v.  Winston,  152  N.  C.  49, 
27  L.  R.  A.  (N.  S.)  1084,  67  S.  E.  59,  refusing  to  uphold  condition  in 
devise  that  same  remain  intact  for  certain  number  of  years;  Widows' 
Home  v.  Iippardt,  70  Ohio  St.  290,  71  N.  E.  774,  will  devising  all  prop- 
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erty  to  widow  with  power  to  dispose  of,  and  on  her  death  if  anything 
remains  to  be  distributed  in  stated  manner,  gives  widow  power  to  convey 
fee;  Manierre  v.  Welling,  32  R.  I.  115,  123,  130,  135,  143,  Ann.  Oaa. 
19120,  1311,  78  Atl.  512,  515,  518,  520,  523,  holding  condition  prohibit- 
ing devisees  from  conveying  property  to  others  than  descendants  of  tes- 
tatrix is  void;  Diamond  v.  Rotan,  106  Tex.  Civ.  267,  124  S.  W.  198, 
refusing  to  nphold  condition  in  deed  that  property  go  to  heirs  of  grantee 
should  he  convey  any  part  of  same;  Totten  v.  Pocahontas  Coal  etc.  Co., 
67  W.  Va.  643,  68  S.  E.  375,  holding  deed  conveying  land  in  considera- 
tion of  "good  and  peaceable  life  maintenance"  passes  title  in  fee  simple ; 
Roberts  v.  Lewis,  153  U.  S.  378,  38  L.  £<L  751,  14  Sup.  Ct.  947,  holding 
devise  to  wife  during  widowhood,  conditioned  to  go  to  children  upon 
her  marriage,  gives  wife  right  of  alienation  during  widowhood ;  Jones  v. 
Port  Huron  Engine  Co.,  171  111.  507,  49  N.  E.  701,  holding  devise  in  fee 
simple  not  affected  by  subsequent  clause  against  alienation  for  period; 
Henderson  v.  Harness,  176  111.  308,  52  N.  E.  70,  holding  provision  that 
life  tenant  shall  not  sell  or  encumber  estate  does  not  prevent  sale  on 
execution ;  Zillmer  v.  Landguth,  94  Wis.  609,  69  N.  W.  568,  holding  de- 
vise to  children,  on  condition  that  they  shall  not  have  right  of  disposi- 
tion until  elder  reaches  age  of  twenty-five,  void. 

Validity   of   restraints   on   alienation   for   limited   time.    Note,   3 
L.  R.  A.  (N.  S.)  678. 

Validity  of  partial  or  limited  restraint  on  alienation*  of  fee  simple 
estate.    Note,  7  Ann.  Gas.  320,  321. 

Execution  cannot,  In  Illinois,  reach  equitable  interest  of  residuary 
devisee,  during  trust  term. 

Approved  in  Raynolds  v.  Hanna,  55  Fed.  795,  arguendo. 

Invalidity  of  condition  in  will  inconsistent  with,  and  repugnant  to, 
previous  gift.    Note,  25  E.  R.  0.  624. 

141  TJ.  a  325-327,  35  K  Ed.  765,  12  Sup.  Ct.  11,  IN  RE  GREEN. 

Supreme  Court  will  not  mandamus  State  court  to   restore  attorney 
debarred  for  vituperation  in  Federal  pleading. 

Approved  in  Barber  Asphalt  Pav.  Co.  v.  Morris,  132  Fed.  955,  67 
L.  R.  A.  761,  66  C.  C.  A.  55,  Circuit  Court  of  Appeals  may  issue  man- 
damus in  aid  of  appellate  jurisdiction. 

Original  jurisdiction  of  court  of  last  resort  in  mandamus.    Note, 
58  L.  R.  A.  847. 

141  TJ.  S.  327-382,  35  L.  Ed.  796,  12  Sup.  Ct.  11,  McNULTA  v.  LOCH&IDGE. 
State  decision  on  responsibility  of  receiver  for  predecessor's  acts  raises 
no  Federal  question. 
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Approved  in  Re  Winn,  213  U.  S.  466,  53  L.  Ed.  876,  29  Sup.  Ct.  515, 
holding  suit  against  interstate  carrier  for  damages  raises  no  Federal 
question;  Peirce  v.  Van  Dusen,  78  Fed.  697,  24  C.  C.  A.  280,  holding 
Laws  of  Ohio,  1890,  p.  149,  applies  to  suit  for  injuries  to  employee 
against  receiver  operating  railroad;  Sullivan  v.  Barnard,  81  Fed.  887, 
holding  suit  against  receiver  removable  to  court  administering  trust, 
though  amount  in  controversy  less  than  two  thousand  dollars;  Northern 
Pac.  R.  Co.  v.  Heflin,  83  Fed.  94,  27  C.  C.  A.  460,  holding  receiver  not 
liable  for  tort  committed  prior  to  appointment ;  State  v.  Port  Royal  etc. 
Ry.  Co.,  84  Fed.  68,  holding  claim  against  different  receivers,  one  of 
whom  succeeds  other,  stand  on  same  footing;  Wall  v.  Piatt,  169  Mass. 
400,  48  N.  E.  271,  hojding  receiver  liable  for  damage  caused  engines 
under  Mass.  Stats.,  c.  112,  §  214 ;  Temple  v.  Glasgow,  80  Fed.  447,  25 
C.  C.  A.  640,  and  Pitkin  v.  Cowen,  91  Fed.  602,  arguendo. 

Distinguished  in  Ray  v.  Peirce,  81  Fed.  884,  holding  receiver  must 
show  necessity  for  removal,  to  court  administering  trust,  when  amount 
in  controversy  less  than  two  thousand  dollars. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  R.  A.  523. 

Time  and  manner  of  raising  and  deciding  questions  in  State  court 
to  obtain  review  in  Federal  Supreme  Court.  Note,  63  L.  R.  A. 
55. 

Questions  Considered  by  Federal  Supreme  Court  in  reviewing  judg- 
ments of  State  courts.    Note,  63  L.  R.  A.  573. 

Suit  against  receivers  is  not  limited  to  acts  of  receiver  sued,  but  in- 
cludes his  predecessor's  acts. 

Approved  in  Guarantee  Co.  of  North  Dakota  v.  Hanway,  104  Fed.  374, 
44  C.  C.  A.  312,  holding  successory  trustee  of  fund  takes  it  in  privity 
with  his  predecessors,  subject  to  suits  pending  against  him  which  affect 
the  administration  of  the  trust;  Baltimore  Bldg.  etc.  Assn.  v.  Alderson, 
99  Fed.  495,  39  C.  C.  A.  609,  holding  appointment  of  receiver  being  reg- 
ular, his  embezzlement  of  proceeds  of  property  makes  his  sureties  liable 
though  his  bill  of  appointment  was  subsequently  nullified;  Robinson  v. 
Mills,  25  Mont.  401,  65  Pac.  117,  holding,  under  25  Stat.  435,  §  3,  Fed- 
eral receiver  of  water  company  may  be  sued  for  failing  to  put  street  in 
condition,  his  predecessor  leaving  same  in  that  shape;  Jones  v.  Schlap- 
back,  81  Fed.  274,  275,  276,  enjoining  suit  without  leave,  against  receiver 
of  part  of  railroad  system,  for  acts  of  receiver  of  whole  system; 
Archambeau  v.  Piatt,  173  Mass.  251,  53  N.  E.  817,  holding  receiver  dis- 
charge*} by  decree  cannot  be  sued  for  injury  accruing  during  receiver- 
ship. 

Action  by  or  against  receiver  after  his  discharge.  Note,  7  Ann. 
Gas.  44. 
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Receiver  In  Federal  court  1b  not  given  Immunity  from  suit  without 
leave,  by  act  of  1887. 

Approved  in  Erb  v.  Morasch,  177  U.  S.  585,  44  L.  Ed.  898,  20  Sup. 
Ct.  820,  holding  receiver  is  liable  to  suit  in  a  court  other  than  that  by 
which  he  was  appointed,  disregard  of  official  duty  injuring  party  suing; 
Betts  v.  Bisher,  213  Fed.  582,  130  C.  C.  A.  161,  holding  suit  against  re- 
ceiver appointed  by  Federal  court  may  be  instituted  in  Federal  court; 
i  Nashville  Ry.  etc.  Co.  v.  Bunn,  168  Fed.  864,  94  C.  C.  A.  274,  allowing 
suit  against  receiver  operating  insolvent  railroad;  Ridge  v.  Manker,  132 
Fed.  602,  67  C.  C.  A.  596,  decree  against  receiver  of  another  court  is 
not  void  on  collateral  attack  merely  because  record  fails  to  affirmatively 
show  leave  to  sue;  Coltrane  v.  Templeton,  106  Fed.  377,  45  C.  C.  A.  328, 
holding  the  convenience  of  parties  interested  requiring  the  appointment 
of  resident  co-receiver,  court's  discretion  in  making  appointment 
not  subject  to  review  on  appeal ;  Railroad  Commission  v.  Alabama  Great 
Southern  R.  Co.,  185  Ala.  380,  L.  R.  A.  1916D,  98,  64  South.  22,  holding 
receiver  may  be  made  party  to  proceeding  by  railroad  commission  to 
compel  construction  of  Union  depot;  Louisville  etc.  R.  Co.  v.  Tinker's 
Admr.,  105  Ky.  499,  49  S.  W.  316,  holding  section  3,  Act  Cong.  August 
13,  1888,  permitting  receivers  of  Federal  courts  to  be  sued  for  acts 
within  receivership,  without  appointing  court's  leave,  means  in  compe- 
tent court;  International  etc.  R.  Co.  v.  Ormond,  57  Tex.  Civ.  81,  121 
S.  W.  900,  holding  receiver  proper  party  in  suit  by  passenger  for  in- 
juries occurring  before  his  appointment;  Texas  etc.  Ry.  Co.  v.  Cox,  145 
U.  S.  602,  36  L.  Ed.  832,  12  Sup.  Ct.  907,  Texas  etc.  Ry.  Co.  v.  Johnson, 
151  U.  S.  98,  38  L.  Ed.  87,  14  Sup.  Ct.  255,  Malott  v.  Shimer,  153  Ind. 
41,  74  Am.  St.  Rep.  282,  54  N.  E.  103,  Meyer  v.  Harris,  61  N.  J.  L.  102, 
38  Atl.  692,  and  Stoltz  v.  Milwaukee  etc.  R.  Co.,  104  Wis.  58,  80  N.  W. 
71,  all  following  rule ;  Fullerton  v.  Fordyce,  121  Mo.  9,  42  Am.  St.  Rep. 
518,  25  S.  W.  588,  applying  rule  to  action  for  injuries ;  Central  Trust  Co. 
v.  East  Tennessee  etc.  Ry.  Co.,  59  Fed.  526,  527,  holding  appointing 
court  has  no  power  to  enjoin  suit  against  receiver  in  another  court; 
Paxson  v.  Cunningham,  63  Fed.  135,  11  C.  C.  A.  Ill,  holding  Circuit 
Court  may  refuse  injunction  against  libel  of  vessel  in  hands  of  its  re- 
ceiver; Wall  v.  Piatt,  169  Mass.  399,  48  N.  E.  271,  arguendo. 

Distinguished  in  In  re  Mertens,  131  Fed.  515,  where  after  seller  of  goods 
delivered  to  buyer  prior  to  bankruptcy  rescinded  sale,  but  bankruptcy 
receiver  had  taken  possession  of  goods,  bankruptcy  court  could  enjoin 
State  suit  against  trustee  for  conversion  of  proceeds  of  goods ;  Farmers' 
Loan  etc,  Co.  v.  Chicago  &  N.  P.  R.  Co.,  118  Fed.  205,  holding  Federal 
receiver  in  railroad  foreclosure  suit  not  suable  without  leave  of  appoint- 
ing court  in  State  court  on  claim  against  mortgagor  arising  prior  to  re- 
ceivership; Gibson  v.  Gray,  17  Tex.  Civ.  App.  654,  43  S.  W.  925,  hold- 
ing assignee  appointed  under  assignment  laws  a  mere  trustee  and  not 
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officer  of  court ;  Bennett  v.  Northern  Pac.  R.  R.  Co.,  17  Wash.  537,  538, 
540,  50  Pac.  497,  498,  holding,  under  25  Stat.  436,  §  3,  receiver  cannot 
be  sued  with  leave  in  suit  alleging  corporation  wrongfully  claims  land. 

When,  after  the  appointment  of  a  receiver,  and  without  obtaining 
leave  of  the  court,  actions  may  be  prosecuted  against  him,  or 
against  the  person  for  whom  such  receiver  is  appointed.  Note, 
74*Am.  St.  Rep.  287,  293,  294,  295,  296,  298,  299,  300,  395. 

Enforcement  against  a  receiver  of  liabilities  sounding  in  tort. 
Note,  120  Am,  St.  Rep.  280. 

Amenability  of  Federal  receivership  to  process  of  courts  other  than 
appointing  court.    Note,  3  Ann.  Gas.  117. 

State  court's  denial  to  Federal  receiver  of  immunity  from  suit  with- 
out leave  denies  a  right  claimed  under  Federal  authority. 

Approved  in  Illinois  Central  R.  R.  Co.  v.  McKendree,  203  U.  S.  526, 
51  L.  Ed.  303,  27  Sup.  Ct.  153,  holding  where,  in  suit  in  State  court 
against  railroad  for  violation  of  Quarantine  Act,  railroad  alleges  its 
unconstitutionality,  Federal  question  is  involved;  Nu'tt  v.  Knut,  200 
U.  S.  19,  50  L.  Ed.  352,  26  Sup.  Ct  216,  upholding  jurisdiction  where 
party  claims  judgment  cannot  be  rendered  against  him  consistently 
with  Federal  statute ;  Metropolitan  Nat.  Bank  v.  Claggett,  141  U.  S.  526, 
35  L.  Ed.  843,  12  Sup.  Ct.  62,  applying  principle  to  suit  against  national 
bank  upon  judgment  of  State  court  on  circulation  outstanding  when  it 
was  State  bank;  Jewett  v.  Whitcomb,  69  Fed.  418,  upholding  removal 
of  suit  against  receiver  appointed  by  Federal  court,  regardless  of  citi- 
zenship ;  Stanley  v.  Schwalby,  162  U.  S.  279,  40  L.  Ed.  968,  16  Sup.  Ct. 
764,  arguendo. 

Actions  against,  are,  strictly,  against  receivership;  his  acts  are  official, 
not  personal. 

Approved  in  Smith  v.  Jones  Lumber  etc.  Co.,  200  Fed.  650,  Hanlon  v. 
Smith,  175  Fed.  197,  and  Gray  v.  Grand  Trunk  etc.  Ry.  Co.,  156  Fed.  743, 
84  C.  C.  A.  392,  all  holding  action  for  negligent  operation  of  property 
in  receiver's  hands  is  barred  after  he  has  been  discharged  and  his  ac- 
count closed ;  Rankin  v.  Big  Rapids,  133  Fed.  672,  66  C.  C.  A.  568,  where 
probate  proceeding  by  receiver  of  insolvent  bank  to  establish  claim  for 
stock  assessment  against  decedent's  estate  determined  she  was  owner  of 
stock,  distributees  in  subsequent  suit  by  receiver's  successor  estopped  to 
relitigate  question;  American  Bonding  etc.  Co.  v.  Baltimore  etc.  R.  Co., 
124  Fed.  877,  60  C.  C.  A.  52,  holding  contract  clause,  giving  receivers 
right  to  cancel  same  at  their  option,  did  not  indicate  intention  of  un- 
assignability,  cancellation  being  in  case  of  sale  of  property ;  Fidelity  Ins. 
etc.  Co.  v.  Norfolk  etc.  R.  Co.,  114  Fed.  393,  holding  cause  of  tort  action 
against  railroad  after  receiver  appointed,  judgment  rendered  does  not 
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constitute  debt  of  the  receivership,  giving  priority  over  mortgage  claims; 
Central  R.  &  Banking  Co.  v.  Farmers'  Trust  Co.,  113  Fed.  413,  holding 
receivers  of  railroad  system  must  report  to  and  be  governed  by  Circuit 
Court  sitting  in  district  of  their  original  appointment,  regarding  general 
management ;  Gableman  v.  Peoria  etc.  R.  Co.,  101  Fed.  3,  41  C.  C.  A.  160, 
holding  action  in  State  court  against  railroad  receiver  to  recover  for 
personal  injuries  due  to  negligence  not  removable  solely  on  ground  that 
receiver  was  Federal  appointee;  Harmon  v.  Perkins,  45  Ind.  App.  87,  88 
N.  E.  963,  Allen  v.  St.  Louis  etc.  R.  Co.,  184  Mo.  App.  495,  170  S.  W. 
455,  and  McDermott  v.  Crook,  20  App.  D.  C.  467,  all  holding  action  is 
not  maintainable  against  receiver  for  negligent  act  done  by  corporation 
before  his  appointment;  Wolfe  v.  Pierce,  23  Ind.  App.  597,  55  N.  E.  874, 
holding  service  of  appeal  notice,  in  action  against  Federal  railroad  re- 
ceiver, on  freight  and  ticket  agent  within  State,  was  sufficient  on  re- 
ceiver who  was  without  State;  Powell  v.  Sherwood,  162  Mo.  615,  63 
S.  W.  487,  holding  Laws  1897,  p.  96,  defining  liabilities  of  railroad  cor- 
porations relative  to  their  employees,  applies  to  receivers  of  railroad 
corporations  likewise;  Lilienthal  v.  Betz,  185  N.  Y.  159,  77  N.  E.  1004, 
in  action  by  creditor  against  director  of  dissolved  corporation  on  his 
promise  to  pay  debts  if  allowed  to  acquire  corporation's  property  at 
judicial  sale,  discharged  receiver  not  necessary  party ;  Parker  v.  Dupree, 
28  Tex.  Civ.  343,  67  S.  W.  186,  holding  Rev.  Stats.,  art.  3017,  authoriz- 
ing action  against  any  person  for  death  due  to  negligence,  receiver  of 
private  corporation  not  suable,  his  negligence  causing  death;  Texas  etc. 
Ry.  Co.  v.  Cox,  145  U.  S.  601,  86  L.  Ed.  832,  12  Sup.  Ct.  907,  applying 
principles;  Gowen  v.  Harley,  56  Fed.  980,  6  C.  C.  A.  190,  holding  Fed- 
eral courts  of  Arkansas  and  Texas  have  jurisdiction  over  suits  between 
receivers  and  Indians  under  25  Stat.  35 ;  Phinizy  v.  Augusta  etc.  R.  Co., 
62  Fed.  773,  discussing  receiverships ;  Carpenter  v.  Northern  Pac.  R.  Co., 
75  Fed.  851,  holding,  in  suit  against  receiver  appointed  by  Federal  court, 
such  court  has  jurisdiction  regardless  of  citizenship  or  amount  involved. 
Distinguished  in  In  re  Gut  man,  114  Fed.  1011,  holding  trustee  being 
vested  with  bankrupt's  title,  property  constructively  in  Bankrupt  Court, 
bankrupt's  mortgagee  getting  possession  has  not  legal  possession,  nor 
does  trustee  invade  his  right;  dissenting  opinion  in  Lilienthal  v.  Betz, 
185  N.  Y.  161,  77  N.  E.  1005,  majority  holding  in  action  by  creditor 
against  director  of  dissolved  corporation  on  his  promise  to  pay  debts  if 
allowed  to  purchase  corporation's  property  at  judicial  sale,  discharged 
receiver  not  necessary  party. 

Trustee's    liability    for    servants'    torts    or   negligence.    Note,    63 
L.  R.  A.  230. 
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141  TJ.  a  332-343,  35  L.  Ed.  781,  12  Sup.  Ot.  71,  MAGOWAN  ▼.  NEW 
TOES  BELTING  00. 

Gately  patent  No.  82,296,  for  vulcanized  rubber  packing,  is  valid. 

Approved  in  Annat  Moving  Picture  Co.  v.  American  Mutoscope  Co., 
118  Fed.  849,  holding  Jenkins  and  Armat  patent  for  picture-exhibiting 
apparatus  was  not  anticipated,  and  discloses  patentable  invention,  and 
claims  1,  2,  3,  4,  5,  7  and  8  infringed;  Hallock  v.  Davison,  107  Fed.  486, 
holding  Hallock  patent  for  weeding-machine,  not  being  anticipated  nor 
device  suggested  by  anything  in  prior  art  was  infringed;  Krajewski  v. 
Pharr,  105  Fed.  520,  44  C.  C.  A.  572,  holding  Krajewski  patent  for  ma- 
chine for  breaking  and  cutting  cane  shows  patentable  novelty,  was  not 
anticipated  and  is  valid. 

Distinguished  in  Plumb  v.  New  York  etc.  R.  Co.,  97  Fed.  647,  holding 
McKenna  patent  for  air-brake  attachment,  being  device  of  merely 
mechanical  skill,  patent  is  void  for  lack  of  novelty  in  view  of  prior  art. 

A  marked  Improvement  never  before  attained  involves  patentable  in- 
vention. 

Approved  in  Frank  Holton  &  Co.  v.  Pepper,  216  Fed.  373,  uphold- 
ing Holton  patent  for  improvement  in  cornets;  Stafford  v.  Morris, 
161  Fed.  119,  upholding  Stafford  and  Holt  patent  for  circular  knitting- 
machines;  O'Rourke  Engineering  Const.  Co.  v.  McMullen,  160  Fed. 
939,  88  C.  C.  A.  115,  refusing  to  uphold  Moran  patent  for  an  air-lock 
for  caissons ;  Ajax  Metal  Co.  v.  Brady  Brass  Co.,  155  Fed.  410,  uphold- 
ing Hendrickson  and  Clamer  patent  for  an  alloy  for  anti-friction 
bearings;  New  York  Belting  etc.  Co.  v.  Sierer,  149  Fed.  769,  holding 
void  Furness  &  Watt's  patent  No.  527,961,  for  tiled  floor,  in  view  of 
prior  art;  Robins  Conveying  Belt  Co.  v.  American  Road  Mach.  Co.,  145 
Fed.  926,  76  C.  C.  A.  461,  upholding  Robins  patent  No.  571,604,  claims 
5  and  6,  covering  idlers  for  belt  conveyors;  Keasbey  &  Mattison  Co. 
v.  Philip  Carey  Mfg.  Co.,  139  Fed.  577,  upholding  Hanmore  patent 
No.  545,843,  for  covering  for  steam-pipes;  Albright  v.  Langfeld,  131 
Fed.  475,  upholding  Albright  patent  No.  439,086,  for  coin  purse;  Na- 
tional Hollow  Brake-Beam  Co.  v.  Interchangeable  Brake-Beam  Co., 
106  Fed.  708,  45  C.  C.  A.  544,  holding  new  combination  of  old  ele- 
ments, by  which  a  new  and  useful  result  is  produced,  may  be  protected 
by  patent  as  securely  as  a  new  machine;  Krementz  v.  S.  Cottle  Co., 
148  U.  S.  562,  37  L.  Ed.  560,  13  Sup.  Ct.  721,  upholding  Krementz 
collar  button  patent  No.  298,303 ;  Dugan  v.  Gregg,  48  Fed.  228,  holding 
Rigbv  patent  No.  383,543  for  combined  book  and  index  valid;  Thom- 
son v.  Citizens'  Nat.  Bank,  53  Fed.  253,  255,  3  C.  C.  A.  518,  upholding 
Thomson  reissue  No.  10,977  for  improved  bank  account-books;  Ameri- 
can Cable  Ry.  Co.  v.  Mayor  etc.  of  New  York,  56  Fed.  151,  collecting 
cases  on  improvements  amounting  to  invention;  Ballard  v.  McCluskey, 
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58  Fed.  882,  upholding  Titus  patent  No.  272,354  for  box-pattern 
eutter;  Richardson  v.  Shepard,  60  Fed.  276,  upholding  patent  No. 
411,857  for  clothes-hook;  Johnson  v.  Johnston,  60  Fed.  622,  upholding 
patent  No.  461,787  for  general  indexes;  Griswold  v.  Harker,  62  Fed. 
393,  10  C.  C.  A.  435,  upholding  Griswold  patent  No.  229,280  for  waffle- 
iron;  Consolidated  etc.  Shoe  Co.  v.  Detroit  etc.  Spring  Co.,  59  Fed. 
909,  arguendo. 

Right  to  patent  for  application  of  old  mechanical  process  or  con- 
trivance to  analogous  purpose.    Note,  20  E.  R.  G.  124. 

Patent  going  at  once  Into  extensive  public  use  la  probably  novel  and 
useful. 

Approved  in  Wm.  K.  Thropp  &  Sons  Co.  v.  De  Laski  etc.  Tire  Co., 
226  Fed.  947,  upholding  patent  for  De  Laski  and  Thropp  patent  for 
tire-wrapping  machine;  Columbia  Metal  Box  Co.  v.  Halper,  220  Fed. 
914, 136  C.  C.  A.  478,  holding  Blackman  patent  for  sheet  metal  junction- 
box  for  use  in  electric  wiring  void  for  lack  of  invention;  Benjamin 
Menu  Card  Co.  v.  Rand,  McNally  &  Co.,  210  Fed.  288,  upholding 
Gullenbeck  patent  for  combination  menu  and  meal  check;  Malleable 
Iron  Range  Co.  v.  Beckwith,  189  Fed.  78,  110  C.  C.  A.  638,  and  Beck- 
with  v.  Malleable  Iron  Range  Co.,  174  Fed.  1009,  both  upholding  Beck- 
with patent  for  reservoir  for  stoves;  Yawman  &  Erbe  Mfg.  Co.  v. 
Vetter  Desk  Wks.,  159  Fed.  444,  86  C.  C.  A.  473,  upholding  Yawman 
patent  for  drawer  for  card  indexes;  American  Grapho.  Co.  v.  Uni- 
versal Talking  Machine  Co.,  151  Fed.  601,  81  C.  C.  A.  139,  upholding 
Jones'  patent  for  duplicating  of  sound  records  for  phonographs; 
Killeen  v.  Buffalo  Furnace  Co.,  140  Fed.  35,  upholding  Killeen  patent 
No.  608,143,  for  casting  apparatus  for  blast  furnaces;  Revere  Rubber 
Co.  v.  Consolidated  Hoof  Pad  Co.,  138  Fed.  902,  upholding  Kent  patent 
No.  646,148,  for  hoof  pad  for  horses;  Kotten  v.  Knight,  137  Fed.  599, 
upholding  Kotten  patent  No.  701,580,  for  pneumatic  surfacer  for  dress- 
ing stone;  Peters  v.  Union  Biscuit  Co.,  120  Fed.  685,  holding  testimony 
as  to  existence  and  use  of  structure  essentially  same  as  patent  twelve 
years  prior  to  giving  testimony,  unsupported  by  exhibit  to  establish 
anticipation;  Kinloch  Tel.  Co.  v.  Western  Electric  Co.,  113  Fed.  665, 
51  C.  C.  A.  362,  holding  patented  device  having  displaced  others  in 
previous  use  to  perform  its  function  is  persuasive  evidence  that  it 
involves  invention ;  Kalamazoo  Ry.  Supply  -Co.  v.  Duff  Mfg.  Co.,  113 
Fed.  268,  51  C.  C.  A.  221,  holding  question  of  invention  being  fairly 
open  to  doubt,  the  practical  success  of  the  device  in  displacing  similar 
devices  in  previous  use  sustains  the  patent;  National  Hollow  Brake- 
Beam  Co.  v.  Interchangeable  Brake-Beam  Co.,  106  Fed.  708,  45  C.  C.  A. 
544,  holding  extensive  use  of  machine  which  is  clearly  without  novelty 
XV— 58 
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does  not  dispense  with  that  statutory  requirement,  and  it  will  not 
sustain  a  patent;  Falk  Mfg.  Co.  v.  Missouri  R.  Co.,  103  Fed.  302,  43 
C.  C.  A.  240,  holding  great  utility  of  patented  article  can  only  be 
considered  regarding  the  exercise  of  inventive  faculty  when  that  ques- 
tion is  balanced  with  doubt;  dissenting  opinion  in  Tecktonius  v.  Scott, 
110  Wis.  464,  86  N.  W.  676,  majority  holding  "TM  patent  infringing 
"S,M  and  "S"  selling  to  "T,"  reserving  right  to  manufacture 
"S"  but  manufactures  "T"  instead,  not  violation  of  contract,  articles 
being  equivalent;  Rubber  Tire  Wheel  Co.  v.  Columbian  Pneumatic 
Wagon  Wheel  Co.,  91  Fed.  992,  following  rule  in  construing  patent 
No.  554,675  for  rubber-tired  wheel ;  The  Barbed- Wire  Patent,  143  U.  S. 
284,  36  L.  Ed.  158,  12  Sup.  Ct.  447,  upholding  Glidden  barbed-wire 
patent  No.  157,124;  Gandy  v.  Main  Belting  Co.,  143  U.  S.  595,  86  L.  Ed. 
276,  12  Sup.  Ct.  601,  upholding  Gandy  driving-bell;  patent  No.  228.186; 
Potts  v.  Creager,  155  U.  S.  609,  89  L.  Ed.  280,  15  Sup.  Ct.  199,  uphold- 
ing Potts'  clay-disintegrator  patent  No.  368,898;  Electrical  Accumu- 
lator Co.  v.  New  York  etc.  R.  Co.,  50  Fed.  83,  upholding  reissue  No. 
11,047,  for  electric  accumulators;  Dederick  v.  Gardner,  50  Fed.  98, 
upholding  Dederick  baling-press  patents  Nos.  145,029  and  341.559; 
Watson  v.  Stevens,  51  Fed.  760,  2  C.  C.  A.  500,  upholding  Watson 
patent  shank-stiffener  machine  patent  No.  367,484;  Francis  v.  Kirk- 
pa  trick  Co.,  52  Fed.  825,  upholding  Banfield  sheet-heating  furnace 
patent  No.  408,475;  Featherstone  v.  George  R.  Bidwell  Cycle  Co.,  53 
Fed.  116,  upholding  Dunlop  tire  reissue  No.  11,153;  Carter  v.  Woll- 
sehlaeger,  53  Fed.  576,  granting  injunction  against  infringement  of 
Frink  patent  No.  288,048  for  memorandum  slips;  Sayre  v.  Scott,  55 
Fed.  974,  5  C.  C.  A.  366,  upholding  Scott  patent  No.  232,371,  for  fruit- 
parer;  Eastman  Co.  v.  Blair  Camera  Co.,  62  Fed.  403,  upholding  East- 
man photographic  patent;  Consolidated  etc.  Shoe  Co.  v.  Chicago  etc. 
Ry.  Co.,  69  Fed.  414,  upholding  Congden  patent  No.  174,898  for  car- 
brake  shoe;  Consolidated  Fastener  Co.  v.  Columbia  Fastener  Co.,  79 
Fed.  800,  upholding  Raymond  patent  improved  buttons;  Mast  etc.  Co. 
v.  Dempster  etc.  Mfg.  Co.,  82  Fed.  335,  27  C.  C.  A.  191,  upholding 
Martin  patent  for  improved  windmills;  Wilkins  etc.  Fastener  Co.  v. 
Webb,  89  Fed.  997,  upholding  Wilkins'  patent  button-fastener;  King 
v.  Anderson,  90  Fed.  505,  holding  patentable,  invention  to  substitute 
dry  hydrate  of  lime  for  powdered  marble  to  restrain  setting  of  plaster- 
of-paris;  Bowers  v.  San  Francisco  Bridge  Co.,  91  Fed.  417,  construing 
Bowers'  hydraulic  dredger  patent;  Indurated  etc.  Industries  Co.  v. 
Grace,  52  Fed.  129,  Beach  v.  American  Box  Mach.  Co.,  63  Fed.  602, 
Davock  v.  Chicago  etc.  R.  Co.,  69  Fed.  469,  and  Patent-Button  Co. 
v.  Consolidated  Fastener  Co.,  84  Fed.  191,  arguendo. 

Distinguished  in  McClain  v.  Ortmayer,  141  U.  S.  429,  85  L.  Ed.  804, 
12  Sup.  Ct.  79,  holding  general  use  not  conclusive  of  patenability  and 
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McCIain's  horse-collar  pad  patent  void;  Christy  v.  Hygeia  etc.  Saddle 
Co.,  93  Fed.  969,  36  C.  C.  A.  31,  holding  large  sales  not  proof  of 
novelty  when  complainant's  article  differs  from  article  covered  by 
claim. 

Invalidation   of    patent  by    prior    invention    once  publicly  used, 
though  since  disused.    Note,  20  E.  R.  0.  527. 

Miscellaneous.  Cited  in  Consolidated  Rubber  Tire  Co.  v.  Finley 
Rubber  Tire  Co.,  116  Fed.  634,  holding  one  obtaining  exclusive  rights 
under  patent,  to  run  during  its  life,  acknowledging  its  validity  in  con- 
tract of  license,  cannot  afterward  contest  validity  of  such  patent; 
Richmond  v.  Atwood,  52  Fed.  21,  17  L.  R.  A.  618,  2  C.  C.  A.  596,  as 
to  kinds  of  decrees.  ' 

141  U.  8.  344-357,  36  L.  Ed.  776,  12  Sop.  Ct.  22,  GAGE  V.  BANI. 

Tax-sale  purchaser  in  Illinois,  serving  notice  requisite  to  deed,  cannot 
say  sale  was  for  taxes  and  special  assessment  where  law  required  that 
notice  specify  which. 

Approved  in  Bailey  v.  Smith,  178  111.  74,  52  N.  £.  949,  following 
rule.  ' 

Tax  deed  being  relied  upon  to  prove  title,  in  Illinois,  affidavits  as  to 
service  of  required  notice  must  appear. 

Approved  in  Coulter  v.  Stafford,  56  Fed.  567,  6  C.  C.  A.  18,  holding, 
under  Washington  Territory  Laws,  1886,  p.  92,  holder  of  tax  certificate 
issued  before  its  passage  must  give  notice. 

Distinguished  in  Lewis  v.  Barnhart,  145  U.  S.  71,  86  L.  Ed.  628,  12 
Sup.  Ct.  776,  upholding  sheriff's  tax  deed,  regular  on  face,  without 
proof   of  judgment. 

Requisites  and  manner  of  service  of  notice  required  to  be  given  by 
Illinois  tax-sale  purchaser,  stated. 

Approved  in  Harrell  v.  Enterprise  Sav.  Bank,  183  111.  547,  56  N.  E. 
66,  holding  notice  expiration  of  time  to  redeem  from  tax  sale  is  fatally 
defective,  failing  to  show  specifically  whether  sale  was  for  taxes  or 
special  assessments. 

In  Illinois,  before  holding  tax  title  paramount,  evidence  that  notice 
of  sale  reached  owner  must  be  clear. 

Approved  in  Troeder  v.  Lorsch,  150  Fed.  712,  80  C.  C.  A.  376,  on 
objection  to  bankrupt's  discharge  because  of  false  oaths  before  referee 
evidence  should  be  clear  and  convincing. 

What  constitutes  "personal  service"  of  papers.    Note,  16  L.  R.  A. 
200. 

Who  entitled  to  notice  to  redeem  from  tax  sale.    Note,  44  L.  R.  A. 
(IT  S.)  679. 
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141  U.  S.  368-384,  35  I*  Ed.  766,  12  Sup.  Ct.  13,  UNITED  STATES  v. 
MISSOURI  ETC.  BT.  CO. 

Even-numbered  sections  reserved  within  the  place  limits  of  grant  to 
Leavenworth  railway,  by  act  of  1863,  were  also  reserved  from  Missouri 
railway  grant  of  1866. 

Approved  in  United  States  v.  Northern  Pac.  R.  R.  Co.,  152  U.  S.  298, 
38  L.  Ed.  449,  14  Sup.  Ct.  604,  holding  land  grant  to  Oregon  Central  in 
1864  took  effect  before  grant  to  Northern  Pacific  Company  in  1870; 
United  States  v.  Winona  etc.  R.  Co.,  67  Fed.  966,  15  C.  C.  A.  117, 
construing  land  grants  under  act  of  March  3,  1857,  dissenting  opinion 
in  Oregon  etc.  R.  Co.  v.  United  States,  77  Fed.  77,  23  C.  C.  A.  1<5, 
arguendo* 

Exception  of  lands  reserved  by  United  States,  meant  reserved  by  Con- 
gress, or  competent  authority,  for  definite  purpose. 

Approved  in  United  States  v.  Winona  etc.  R.  Co.,  67  Fed.  967,  15 
C.  C.  A.  117,  construing  land  grants  under  act  of  March  3,  1857;  North- 
ern Pac.  R.  Co.  v.  Musser  Sauntry  Land  etc.  Co.,  68  Fed.  998,  16 
C.  C.  A.  97,  holding  withdrawal  of  lands  by  Land  Department  gives 
company  no  right  until  selection ;  St.  Paul  etc.  Ry.  Co.  v.  Sage,  71  Fed. 
46,  17  C.  C.  A.  558,  applying  principles  to  grant  under  14  Stat.  87. 

Missouri-Kansas  railway  could,  by  act  of  1866,  legally  select  unappro- 
priated indemnity  lands  of  act  of  1863. 

Approved  in  Herrington  v.  Clark,  56  Kan.  650,  44  Pac.  626,  follow- 
ing rule ;  Clark  v.  Herington,  186  U.  S.  208,  46  L.  Eil.  1130,  22  Sup.  Ct. 
873,  holding  even-numbered  sections  within  place  limits  of  grant  to 
Union  Pacific  Railroad  by  acts  of  July  1,  1862,  not  open  to  selection 
by  Missouri,  Kansas  &  Texas  Railroad  as  indemnity  lands  in  satisfac- 
tion of  grant  under  act  of  July  26,  1868;  United  States  v.  Southern 
Pac.  R.  Co.,  167  Fed.  513,  93  C.  C.  A.  146,  holding  Southern  Pacific 
Railroad  Company  could  select  lands  within  forfeited  grant  to  Atlantic 
and  Pacific  Railroad  Company. 

Distinguished  in  United  States  v.  Choctaw  etc.  R.  Co.,  3  OkL  498, 
41  Pac.  760,  holding,  under  act  of  February  13,  1889,  Secretary  of 
Interior  cannot  refuse  approval  to  location  of  railroad. 

Title  to  railroad  indemnity  lands  passes  only  when  actually  selected  and 
segregated. 

Approved  in  Brandon  v.  Ard,  74  Kan.  429,  430,  118  Am.  St.  Rep. 
321,  87  Pac.  367,  368,  and  Brandon  v.  Ard,  211  U.  S.  20,  24,  25,  53 
L.  Ed.  72,  73,  74,  29  Sup.  Ct.  1,  both  upholding  homestead  claim  within 
indemnity  limits  of  Railway  Land  Grant  Act  of  1863,  made  before  road 
was  located;  Humbird  v.  Avery,  195  U.  S.  508,  49  L.  Ed.  299,  25  Sup. 
Ct.  123,  refusing  to  determine  in  advance  of  final  action  of  Land  De- 
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partment  rights  of  grantees  from  railroad  if  land  claimed  to  be  within 
indemnity  limits  and  purchasers  from  United  States  who  claim  protec- 
tion of  30  Stat.  597,  620;  Clark  v.  Herington,  186  U.  S.  209,  46  L.  Ed. 
1130,  22  Sup.  Ct.  874,  holding  Land  Department's  approval  of  rail- 
road's selection  of   indemnity   land,  same  being   subject  to  homestead 
by  acts  of  Congress,  did  not  vest  title  in  company;  Oregon  etc.  R.  R. 
°o.  v.  United  States,  189  U.  S.  104,  47  L.  Ed.  728,  23  Sup.  Ct.  616, 
holding,  under  Act  July  25,  1866,  c.  242   (14  Stats,  at    Large,  239), 
Squiring  "selection,"  secretary  cannot,  upon  mere  "acceptance"  of 
maP  of  definite  location,    withdraw  land  from    settlement,  affirming 
Oregon  &  C.  R.  Co.  v.  United    States,  109  Fed.  515,  48  C.  C.  A.  520, 
holding  title   to   lands   within   indemnity   limits   remained   in   general 
S*>vernment  subject  to  disposition  until  performance  of  all    prelimi- 
naries,  including  secretary's  approval  of  selection;  United  States  v. 
°*egon  &  C.  R.  Co.;  101  Fed.  318,  holding,  until  deficiency  in  primary 
fi^ant  is  ascertained,  and  indemnity  lands  in  lieu  thereof  selected,  ap- 
P*"ove<l   by  secretary,  title  remained  in  United  States;  Northern  Pac. 
**y-   Co.  v.  Wass,  104  Minn.  418,  116  N.  W.  939,  holding  lands  subject 
**  homestead  settlement  pending  approval  of  Secretary  of  Interior  of 
Us*s   filed  by  railroad;  Sage  v.  Maxwell,  91  Minn.  533,  99  N.  W.  44, 
^^der   grant  to  Hastings  and  Dakota  railroad,  company  acquired  no 
Ve»ted  right  in  indemnity  lands  until  selection  approved  by  Secretary 
°*  Interior;  New    Orleans    Pac.    Ry.  Co.  v.  Parker,  143  U.  S.  58,  46 
**•  Bd.  70.  12  Sup.  Ct.  369,  following  rule;  Resser  v.  Carney,  52  Minn. 
402,  54  N.  W.  89,  and  Grandin  v.  La  Bar,  3  N.  D.  453,  57  N.  W.  243, 
following  rule  in  Northern  Pacific  grant;   Sioux  City  etc.  Land  Co. 
v.  Griffey,  143  U.  S.  38,  36  L.  Ed.  65,  12  Sup.  Ct.  363,  holding  grant, 
under  11  Stat.  9,  c.  28,  did  not  attach  until  map  of  definite  location 
filed;  Ard  v.  Brandon,  156  U.  S.  541,  39  L.  Ed.  525,  15  Sup.  Ct.  408, 
holding  application  for  entry  upon  lands  within  indemnity  limits  not 
withdrawn  wrongfully  rejected;  Wisconsin  etc.  R.  R.  Co.  v.  Forsythe, 
159  U.  S.  56,  40  L.  Ed.  74,  15  Sup.  Ct.  1023,  holding  lands  within  limits 
of  plaintiff's  road  passed  by  13  Stat.  66;  dissenting  opinion  in  Wine- 
man  v.  Gastrell,  53  Fed.  706,  3  C.  C.  A.  621,  majority  holding,  under 
Mississippi  act  of  March  3,  1852,  title  to  lands  passed  upon  designation  f 
of  person  entitled;  dissenting  opinion  in  Weyerhaeuser  v.  Hoyt,  219 
U.  S.  411,  55  L.  Ed.  274,  31  Sup.  Ct.  300,  majority  holding  lands  within 
indemnity  selections  filed  by  Northern  Pacific  Railroad  were  not  open 
to  settlement  between  time  of  selection  and  approval. 

Distinguished  in  United  States  v.  Choctaw  etc.  R.  R.  Co.,  3  Okl.  498, 
41  Pac.  760,  approval  of  Secretary  of  Interior  not  necessary  prerequi- 
site to  right  of  railroad  to  locate  and  construct  railroad;  Brigham  City 
v.  Rich,  34  Utah,  140,  97  Pac.  223,  holding  grant  of  lands  to  Utah  under 
Enabling  Act  of  1894  operated  from  date  of  selection. 
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Circumstances  when  government  will  go  Into  equity  to  set  aside  patents, 
stated. 

Approved  in  United  States  v.  Laam,  149  Fed.  583,  government  may 
sue  to  cancel  homestead  patent  issued  by  mistake  to  land  previously  se- 
lected by  State  as  indemnity  school  lands,  where  Secretary  of  State  had 
directed  allowance  of  selection  but  it  had  not  been  formally  approved; 
United  States  v.  Chicago  etc.  R.  Co.,  116  Fed.  972,  54  C.  C.  A.  545, 
holding  patent  issued  to  railroad  for  .land  to  which  individual  had 
acquired  prior  right  under  homestead  law,  United  States  obligated 
to  maintain  suit  for  cancellation;  United  States  v.  Oregon  &  C.  R.  Co., 
101  Fed.  320,  holding  settlers  having  acquired  prior  rights  to  land, 
United  States  is  obligated  to  convey  same,  though  'Land  Department 
has  issued  patents  thereof  to  railroad;  Lynch  v.  United  States,  13  Okl. 
147,  73  Pac.  1097,  government  cannot  sue  to  cancel  town  site  where 
land  platted  into  lots  and  sold  to  innocent  purchasers  though  patent 
obtained  by  fraud;  San  Pedro  &  Canon  del  Agua  Co.  v.  United  States, 
146  U.  S.  133,  36  L.  Ed.  915,  13  Sup.  Ct.  97,  following  rule;  Germania 
Iron  Co.  v.  United  States,  58  Fed.  335,  336,  337,  7  C.  C.  A.  256,  uphold- 
ing right  of  United  States  to  maintain  suit  to  cancel  patent  issued  by 
mistake ;  Steele  v.  Walker,  115  Ala.  490,  67  Am.  St.  Rep.  65,  21  South. 
943,  holding  sequestration  of  public  lands  and  timber  severed  there- 
from is  proceeding  in  rem;  McCormick  Harvesting  Mach.  Co.  v.  Ault- 
man,  169  U.  S.  609,  42  L.  Ed.  876,  18  Sup.  Ct.  444,  arguendo. 

Distinguished  in  United  States  v.  American  Bell  TeL  Co.,  167  U.  S. 
240,  42  L.  Ed.  154,  17  Sup.  Ct.  810,  arguendo. 

Right  of  United  States  to  maintain  civil  action.    Note,  Ann.  Gas. 
1912D,  516. 

141  U.  S.  384-408,  35  L.  Ed.  786,  12  Sup.  Ct.  1,  FOWLEB  V.  EQUITABLE 
TRUST  CO. 

Exception  to  rehearing  order  entered  nunc  pro  tunc  does  not  raise 
question  whether  in  fact   then   ordered. 

Approved  in  In  re  National  Telephone  Mfg.  Co.,  230  Fed.  788,  hold- 
ing court  cannot  vacate  judgment  because  writ  of  error  taken  by  mov- 
ing party,  was  dismissed  for  want  of  jurisdiction;  Nelson  v.  Meehan, 
155  Fed.  5,  12  L.  R.  A.  (N.  S.)  374,  83  C.  C.  A.  597,  holding  equity  has 
no  power  to  vacate  judgment  after  term. 

Distinguished  in  Wetmore  v.  Karrick,  205  U.  S.  153,  51  L.  Ed.  749, 
27  Sup.  Ct.  434,  holding  court  cannot  vacate  judgment  of  dismissal  and 
enter  judgment  against  defendant,  without  giving  latter  proper  notice; 
Hickman  v.  Fort  Scott,  141  U.  S.  418,  85  L.  Ed.  776,  12  Sup.  Ct.  10, 
holding  court  cannot  amend  record  where  no  clerical  mistake. 

Usury  defense  is  not  available  in  Federal  court  of  State  where  security 
situate,  although  it  would  be  where  payable. 


823  FOWLER  v.  EQUITABLE  TRIJST  CO.    141 U.  S.  384-408 

Approved  in  Coghlan  v.  South  Carolina  R.  R.  Co.,  142  U.  S.  112, 
35  L.  Ed.  956,  12  Snp.  Ct.  153,  holding,  where  loan  made  in  one  State 
to  be  performed  in  another,  principal  bears  interest  after  maturity 
at  same  rate;  Walker  v.  Lovitt,  250  111.  548,  95  N.  E.  633,  holding  eon- 
tract  for  payment  of  money  with  interest  at  eight  per  cent,  which  was 
not  usurious  in  Missouri,  where  made,  will  not  be  rendered  usurious 
because  secured  by  mortgage  on  land  in  Illinois. 

Lex  rei  sitae  as  to  interest  and  usury  as  controlling  in  foreclos- 
ing mortgage  on  realty.    Note,  56  L.  R.  A.  939. 

Conflict  of  laws  as  to  interest  and  usury.    Note,  62  L.  R.  A.  56. 

Taking  Interest  in  advance  does  not  make  loan  usurious  in  Illinois. 
Approved  in  Crowell  v.  Jones,  167  N.  C.  388,  83  S.  E.  552,  applying 
principle  where  interest  for  year  was  discounted  in  advance;  Coving- 
ton v.  Fisher,  22  Okl.  214,  97  Pac.  618,  holding  only  one  year's  interest 
may  be  taken  in  advance;  Pierce  v.  Davey,  43  Neb.  48,  61  N.  W.  93, 
following  rule;  Union  Sav.  Bank  v.  Dottenheim,  107  Qa.  615,  34  S.  E. 
221,  discussing  usury  laws. 

What  transactions  are  usurious.    Note,  46  Am.  St.  Rep.  189,  197, 

199. 
Taking  interest  in  advance  as  usury.    Note,  Ann.  Gas.  19150,  1158. 
Lawfulness  of  interest  in  advance.    Note,  29  L.  R.  A.  763. 

Illinois  loan  through  broker  whose  compensation  is  from  debtor  is 
usurious,  If  that,  with  the  interest,  exceeds  legal  rate. 

Approved  in  Kinney  v.  Columbia  Sav.  etc.  Assn.,  113  Fed.  366, 
holding  attorney's  fees  provided  in  trust  deed  for  trustee,  defend- 
ant, upon  foreclosing  trust  deed  to  secure  note,  not  entitled  to  fees, 
on  ground  trustee  refused  to  act;  Union  Mortgage  etc.  Co.  v.  Hagood, 
97  Fed.  365,  holding  provision  in  mortgage  for  payment  of  attorney's 
fees  by  mortgagor  in  case  of  foreclosure  does  not  render  notes  secured 
thereby  usurious;  Richard  v.  Bippus,  18  App.  D.  C.  300,  allowing  re- 
covery of  interest  at  six  per  cent  on  usurious  note;  France  v.  Munro, 
138  Iowa,  10,  19  L.  R.  A.  (N.  S.)  391,  115  N.  W.  580,  holding  fact  that 
principal  had  no  knowledge  that  broker  exacted  commission  does  not 
remove  usurious  effect  of  contract;  Brown  v.  Johnson,  43  Utah,  10, 
Ann.  Gas.  1916C,  321,  46  L.  R.  A.  (N.  S.)  1157,  134  Pac.  594,  holding 
where  statute  allows  interest  at  twelve  per  cent,  note  calling  for  in- 
terest at  one  per  cent  per  month  is  not  usurious;  Whaley  v.  American 
etc.  Mtg.  Co.,  74  Fed.  77,  78,  20  C.  C.  A.  306  (affirming  63  Fed.  746, 
747),  applying  principle;  McBroom  v.  Scottish  Mortgage  etc.  Inv.  Co., 
153  U.  S.  322,  38  L.  Ed.  731,  14  Sup.  Ct.  853  (affirming  6  N.  M.  578, 
30  Pac.  860),  applying  principle  under  New  Mexico  laws;  Best  v. 
British  etc.  Mtg.  Co.,  79  Fed.  402,  403,  holding  loan  not  usurious  be- 
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cause  borrower's  agent  charges  heavy  commission;  Payne  ▼.  Hender- 
son, 106  Ky.  138,  50  S.  W.  35,  granting  recovery  from  principal  of 
excess  of  legal  interest  where  agent  kept  excess  as  commission;  Texas 
Loan  Agency  v.  Hunter,  13  Tex.  Civ.  App.  408,  35  S.  W.  402,  holding 
loan  not  usurious  if  agent  charges  heavy  commissions;  Fowler  v. 
Harts,  149  111.  595,  36  N.  E.  997,  arguendo. 

Distinguished  in  Equitable  Mtg.  Co.  v.  Craft,  58  Fed.  615,  dis- 
cussing sufficiency  of  evidence  to  justify  agency  between  lender  and 
bank. 

Act  of  agent  in  entering  into  usurious  contract  as  binding  prin- 
cipal.   Note,  Amu  Cas.  1916C,  329. 

Commissions  charged  borrower  by  lender's  agent  as  usury.    Note, 
19  L.  R.  A.  (N.  S.)  394. 

In  Illinois,  payment*  en  account  of  usurious  loam  go  as  credit  on  prin- 
cipal. 

Approved  in  Estey  v.  Capitol  etc.  Bldg.  &  Loan  Assn.,  131  Mich.  505, 
91  N.  W.  754,  following  rule ;  Cooper  v.  Rothman,  63  Fla.  405,  57  South. 
988,  holding  court  may  apply  payments  on  principal  note  rather  than 
on  note  calling  for  usurious  interest;  Fretz  v.  Murray,  118  Mich.  305, 
76  N.  W.  496,  following  rule;  Smith  v.  Old  Dominion  Bldg.  &  Loan 
Assn.,  119  N.  C.  255,  26  S.  E.  42,  following  rule  under  North  Carolina 
Code,  §  3836;  Mumford  v.  McVeigh,  92  Va.  462,  23  S.  E.  862,  refusing 
to  apply  usurious  interest  to  reduction  of  principal  where  statute  has 
run  on  its  recovery. 

Trust  deed  provision  for  trustee**  commissions  on  sale  does  not  authorise 
Imposing  attorney's  fee  on  foreclosure. 

Approved  in  In  re  Roche,  101  Fed.  960,  42  C.  C.  A.  115,  holding 
mortgage  agreement  to  pay  ten  per  cent  attorney's  fees  if  mortgagee 
foreclosed,  mortgagor  becoming  bankrupt,  said  fee  not  allowed  in  addi- 
tion to  principal  and  interest;  Turner  v.  Southern  Home  Bldg.  etc. 
Assn.,  101  Fed.  314,  41  C.  C.  A.  379,  holding  contract  not  requiring  bor- 
rower to  surrender  stock  on  foreclosure,  same  being  asked  in  answer, 
permitted  by  by-laws,  court's  jurisdiction  unaffected,  amount  being  he- 
low  two  thousand  dollars;  Snyder  v.  Fidelity  Sav.  Assn.,  23  Utah,  301, 
64  Pac.  873,  holding  money  contract  secured  by  trust  deed  upon  realty 
in  State  where  contract  was  made  governs  in  its  construction,  not  State 
where  same  is  payable;  Robinson  v.  Alabama  etc.  Mfg.  Co.,  51  Fed. 
269,  270,  holding  trustee  foreclosing  deed  not  entitled  to  attorney's 
fees,  though  deed  provided  for  expenses;  Tyler  v.  Walker,  101  Tenn. 
309,  47  S.  W.  424,  disallowing  attorney's  fees  in  suit  on  usurious  note. 

Miscellaneous.  Cited  in  Kansas  City  Packing  Co.  v.  Hoover,  1  App. 
D.  C.  277,  holding  resident  of  District  of  Columbia  cannot  intention- 
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ally  go  into  another  district  to  escape  laws  regarding  assignments; 
Watkins  v.  Little,  80  Fed.  329,  25  C.  C.  A.  438,  incorrectly. 

141  U.  a  408-410,  36  L.  Ed.  793,  12  Sap.  Ot.  7,  FOWLER  ▼.  EQUITABLE 
TRUST  GO. 

Affirmed  on  authority  of  Fowler  ▼.  Equitable  Trust  Company,  141 
U.  &  384,  35  L.  Ed.  786,  12  Sap.  Ot.  1. 

Approved  in  Watkins  v.  Little,  80  Fed.  329,  25  C.  C.  A.  438,  and 
Fowler  v.  Harts,  149  111.  595,  36  N.  E.  997,  both  arguendo. 

Commissions  charged  borrower  by  lender's  agent  as  usury.    Note, 
19  L.  R.  A.  (N.  S.)  394. 

141  U.  8.  411-416,  36  I*  Ed.  794,  12  Sup.  Ot.  8,  FOWLEB  ▼.  EQUITABLE 
TRUST  OO. 

Usury  is  not  committed  by  debtor's  payment  of  broker's  commission 
which,  plus  Interest  agreed,  is  less  than  maximum. 

Approved  in  Fowler  v.  Harts,  149  111.  595,  36  N.  E.  997,  in  statement 
of  facts. 

Supreme  Court  will  not  reverse  decree  for  unreasonable  attorney  fee, 
in  absence  of  evidence. 

Approved  in  In  re  Atkins,  225  Fed.  644,  holding  where  assets  of  bank- 
rupt amounted  to  sixteen  thousand  dollars,  attorney's  fee  should  not 
exceed  two  thousand  five  hundred  dollars;  Buell  v.  Kanawha  Lumber 
Corp.,  201  Fed.  768,  refusing  to  allow  fees  to  attorneys  acting  for 
receiver  without  specific  appointment;  Cuyler  v.  Atlantic  etc.  R.  Co., 
132  Fed.  572,  applying  rule  where  counsel  fees  allowed  to  complainant 
out  of  property  sought  by  suit  to  be  protected ;  Jacoway  v.  Hall,  67  Ark. 
345,  55  S.  W.  14,  holding,  on  settlement  of  administrator's  account, 
he  is  not  entitled  to  attorney's  fees  expended  by  him  in  resisting  proper  - 
charges  against  him;  Harrison  v.  Perea,  168  U.  S.  326,  42  L.  Ed.  483, 
18  Sup.  Ct.  135  (reversing  7  N.  M.  677,  41  Pac.  531),  holding  court  may 
fix  attorney's  fees  where  costs  chargeable  against  a  fund. 

Miscellaneous.     Cited  in  Watkins  v.  Little,  80  Fed.  329,  25  C.  C.  A. 
438,  incorrectly. 

Validity  of  stipulation  for  attorney's  fees.    Note,  55  Am.  St.  Rep. 
443. 

Validity  and  enforceability  of  provision  in  mortgage  fixing  attor- 
neys' fees  on  foreclosure.    Note,  19  Ann.  Cas.  1072. 

Attorney's  lien  as  affected  by  fact  that  his  client  is  trustee.    Note, 

12  Ann.  Oas.  779. 
Validity  of  stipulation  for  attorneys'  fees.    Note,  L.  R.  A.  1915B, 

931. 
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141  U.  S.  415-419,  35  L.  Ed.  775,  12  Sup.  Ok  9,  HICKMAN  v.  FOKT  SCOTT. 

Petition  after  term  to  amend  record  by  adding  facts  accidentally  or 
unavoidably  omitted,  presents  no  case  for  nunc  pro  tunc  order,  or  equitable 
vacating  of  judgment. 

Approved  in  Tryon  v.  Pennsylvania  R.  Co.,  213  Fed.  50,  refusing  to 
vacate  judgment  after  term;  United  States  v.  New  York  Indians,  17J 
U.  S.  471,  43  L.  Ed.  772,  19  Sup.  Ct.  490,  fallowing  rule;.  Pursley  ▼. 
Wickle,  4  Ind.  App.  386,  30  N.  E.  1116,  denying  amendment  of  judgment 
to  correct  error  of  court  under  Code,  §  592 ;  dissenting  opinion  in  Vir- 
ginia etc.  Iron  Co.  v.  Harris,  151  Fed.  431,  80  C.  C.  A.  658,  majority 
holding  court  could  vacate  judgment  after  term  where  same  was  ren- 
dered while  counsel  for  defendant  was  absent  from  court. 

Distinguished  in  The  Bayonne,  159  U.  S.  693,  40  L.  Ed.  309,  16  Sup. 
Ct.  187,  holding  filing  assignment  of  errors  not  equivalent  to  certificate 
under  26  Stat.  826. 

Judgment,  after  term,  passes  beyond  court's  control,  unless  steps  taken 
during  term  to  set  aside  or  modify. 

Approved  in  United  States  v.  Mayer,  235  U.  S.  67,  59  L.  Ed.  185, 
35  Sup.  Ct.  16,  holding  court  cannot  vacate  judgment  after  term  on  ac- 
count of  bias  of  juror;  Wetmore  v.  Karrick,  205  U.  S.  152,  51  L.  Ed. 
749,  27  Sup.  Ct.  434,  holding  court  cannot  vacate  judgment  of  dis- 
missal after  term  without  proper  notice  to  defendant;  In  re  National 
Telephone  Mfg.  Co.,  230  Fed.  788,  holding  fact  that  writ  of  error  was 
dismissed  for  want  of  jurisdiction  will  not  warrant  lower  court  to 
vacate  judgment  after  term;  Wellman  v.  Bethea,  213  Fed.  369,  holding 
statute  allowing  State  courts  to  set  aside  judgments  within  one  year 
does  not  confer  same  power  on  Federal  courts;  Miocene  Ditch  Co.  v. 
Campion  Min.  etc.  Co.,  197  Fed.  499,  117  C.  C.  A.  61,  holding  appellate 
-court  cannot  recall  mandate  of  reversal  after  term  at  which  same  was 
rendered;  Dickinson  v.  Huntington,  185  Fed.  709,  109  C.  C.  A.  523, 
holding  after  court  has  issued  writ  of  possession  in  action  of  ejectment 
it  cannot  determine  right  of  disinterested  parties;  Dalton  v.  Hazelct, 
182  Fed.  569,  105  C.  C.  A.  99,  holding  where  court  allows  thirty  days 
for  presentation  of  findings,  same  could  be  presented  immediately; 
Home  St.  Ry.  Co.  v.  City  of  Lincoln,  162  Fed.  137,  89  C.  C.  A.  133, 
refusing  to  correct  judicial  error  after  term;  Burget  v.  Robinson,  123 
Fed.  264,  59  C.  C.  A.  260,  holding  rule  29,  Circuit  Court  of  Appeals, 
requiring  rehearing  petition,  filed  within  a  month  after  judgment,  being 
for  court's  protection,  waived  by  court,  justice  so  requiring;  Sanford 
v.  White,  108  Fed.  929,  holding  a  United  States  court  has  no  power  over 
its  proceedings  after  the  term  at  which  such  proceedings  were  had; 
Farrow  v.  Eclipse  Bicycle  Co.,  18  App.  D.  C.a  112,  refusing  to  allow 
court  to  reopen  case  so  as  to  allow  amendment  of  answer;  Ex  parte 
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Mansfield,  11  App.  D.  C.  562,  holding  after  appellate  court  directs  non- 
suit, lower  court  cannot  allow  amendment  to  declaration  to  show  new 
cause  of  action;  King  v.  Mason,  60  W.  Va.  612,  56  S.  E.  379,  holding 
writ  of  mandamus  lies  to  compel  allowance  of  decree  awarding  redemp- 
tion of  land ;  Klever  v.  Seawall,  65  Fed.  378,  12  C.  C.  A.  653,  applying 
principle  to  United  States  Circuit  Court  judgment;  Northern  Pac.  R.  R. 
Co.  v.  Ellis,  144  U.  S.  464,  36  L.  Ed.  506,  12  Sup.  Ct.  726,  holding 
decision  of  res  adjudicata  by  State  court  presents  no  Federal  ques- 
tion; Craven  v.  Canadian  Pac.  R.  Co.,  62  Fed.  171,  denying,  after  term, 
opening  of  judgment  entered  pursuant  to  stipulation  of  attorneys, 
though  unauthorized ;  Gaines  v.  Rugg,  148  U.  S.  242,  37  L.  Ed.  437,  13 
Sup.  Ct.  616,  and  Colvin  v.  Jacksonville,  158  U.  S.  45ff,  39  L.  Ed.  1053, 
15  Sup.  Ct.  866,  arguendo. 

Distinguished  in  Kingman  v.  Western  Mfg.  Co.,  170  U.  S.  680,  42 
L.  Ed.  1194,  18  Sup.  Ct.  788,  holding  judgment  not  final  while  motion 
for  new  trial  is  pending. 

141  U.  S.  419-429,  35  L.  Ed.  800,  12  Sup.  Ct.  76,  McCLAIN  v.  ORTMAYER. 
Patentee  claiming  and  describing  only  a  part  presumably  abandons  rest/ 
Approved  in  Cheatham  Elec.  Switching  etc.  Co.  v.  Brooklyn  Rapid 
Transit  Co.,  227  Fed.  621,  622,  holding  Cheatham  patent  for  electrically 
controlled  switching  apparatus  for  railroads  not  infringed  by  Collins 
patent ;  Detroit  Copper  Min.  Co.  v.  Mine  &  Smelter  Supply  Co.,  215  Fed. 
103,  131  C.  C.  A.  408,  upholding  Wilfley  patent  for  ore-concentration 
table;  Jones  v.  Evans,  215  Fed.  589,  131  C.  C.  A.  654,  upholding  Evans 
patent  for  window-lifter;  American  Roll  Gold  Leaf  Co.  v.  W.  H.  Coe 
Mfg.  Co.,  212  Fed.  724,  129  C.  C.  A.  330,  refusing  to  uphold  Coe  patent 
for  machine  for  packing  decorative  films;  Loraine  Development  Co.  v. 
General  Electric  Co.,  198  Fed.  115,  holding  Carbon e  patent  for  arc- 
lamp  globe  limited  to  division  of  chambers;  United  States  Consol. 
Seeded  Raisin  Co.  v.  Selma  Fruit  Co.,  195  Fed.  269,  115  C.  C.  A.  234, 
holding  words  "substantially  as  set  forth* '  do  not  operate  to  extend 
claims;  William  B.  Scaife  &  Sons  Co.  v.  Falls  City  Woolen  Mills,  194 
Fed.  146,  refusing  to  uphold  Greth  patent  for  water-purifying  appa- 
ratus; Corrington  v.  Westinghouse  Air  Brake  Co.,  173  Fed.  77,  uphold- 
ing Corrington  patent  for  fluid-pressure  brake  apparatus;  Chicago  Ry. 
etc.  Co.  v.  Perry  Side  Bearing  Co.,  170  Fed.  976,  refusing  reissue  of 
Wands  patent  for  bearings  for  railway  cars  on  account  of  claim  being 
broader  than  original;  Sharp  v.  Bellinger,  168  Fed.  303,  holding  Sharp 
patent  for  fire-escapes  limited  to  method  of  applying  brake-shoes; 
Duncan  v.  Cincinnati  Butchers'  Supply  Co.,  171  Fed.  665,  96  C.  C.  A. 
400,  limiting  Werner  patent  for  switching  device  to  claims  made  in 
specifications;  General  Sub-Const.  Co.  v.  Netcher,  167  Fed.  558,  holding 
real  process  of  Ewen  patent  for  making  substructures  was  not  covered 
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by  claims;  Hendey  Machine  Co.  v.  Prentice  Bros.  Co.,  155  Fed.  134, 
holding  Newton  patent  for  feed  mechanism  for  screw-cutting  lathes 
was  limited  to  old  elements  shown  in  claims ;  Lanyon  Zinc  Co.  v.  Brown, 
129  Fed.  915,  64  C.  C.  A.  344,  Brown  patent  No.  471,264,  claim  1,  for 
ore-roasting  furnace,  limited  and  not  infringed  by  furnace  of  Coppeau 
patent  No.  691,112;  Kinloch  Tel.  Co.  v.  Western  Electric  Co.,  113  Fed. 
655,  51  C.  C.  A.  369,  holding  patentee  having  made  his  claim,  he  thereby 
disclaimed  and  abandoned  to  the  public  all  other  combinations  that  do 
not  invade  his  claims;  Lane  v.  Levi,  21  App.  D.  C.  176,  refusing  to 
enjoin  infringement  when  defendant's  article  leaves  out  main  ingre- 
dient of  patented  article;  Ruete  v.  Elwell,  15  App.  D.  C.  25,  holding 
tube  for  insulation  of  wires  will  be  limited  to  soft  rubber  variety; 
Deering  v.  Winona  Harvester  Works,  155  U.  S.  296,  89  L.  Ed.  157,  15 
Sup.  Ct.  122,  holding  Olin  harvester  patent  not  infringed;  Gerard  v. 
Diebold  Safe  &  Lock  Co.,  48  Fed.  382  (affirmed  in  54  Fed.  890,  4  C.  C.  A 
644),  and  61  Fed.  211,  9  C.  C.  A.  451,  holding  Gerard  burglar-proof 
safe  patent  No.  246,748  does  not  cover  locking  device  for  jail  cage; 
Stirrat  v.  Excelsior  Mfg.  Co.,  61  Fed.  985,  10  C.  C.  A.  216,  limiting 
Stirrat  Patent  No.  357,874  for  water-heaters  for  stoves;  Thomson  etc. 
Elec.  Co.  v.  Elmira  etc.  Ry.  Co.,  69  Fed.  266,  holding  Van  Depoele 
electric  railway  switch  patent  No.  424,695  not  infringed  as  to  claims 
15,  16  and  17;  Carter  Mach.  Co.  v.  Hanes,  70  Fed.  868,  holding  King 
patent  for  tobacco-flavoring  machine  void  for  want  of  useful  novelty; 
McBride  v.  Kingman,  72  Fed.  911,  holding  McBride  riding-plow  attach- 
ment patent  No.  199,082  not  infringed;  American  etc.  Fountain  Co.  v. 
Zwietusch,  75  Fed.  577,  holding  Park  soda-water  apparatus  reissue 
No.  11,313  void  for  unwarranted  enlargement  of  claims;  Seabury  v. 
Johnson,  76  Fed.  459,  holding  Shaw  disinfectant  patent  No.  390,314 
not  infringed;  Thomasson  v.  Bumpass,  78  Fed.  492,  24  C.  C.  A.  180, 
holding  Thomasson  poultry  crate  patent  No.  444,561  not  infringed ;  Mac- 
Coll  v.  Knowles  Loom  Works,  95  Fed.  986,  37  C.  C.  A.  346,  holding  Mac- 
Coll  lapper  loom  patent  No.  570,259  not  infringed;  Matheson  v.  Camp- 
bell, 69  Fed.  607,  arguendo. 

Sufficiency  of  specification  for  patent.    Note,  20  E.  R.  0.  270. 

Where  claim  is  explicit  courts  cannot  alter  or  enlarge  it. 
Approved  in  Fowler  etc.  Mfg.  Co.  v.  McCrum-Howell  Co.,  215  Fed. 
909,  132  C.C.  A.  143,  upholding  Fowler  patent  for  radiator;  Palmer 
v.  Jordan  Mach.  Co.,  186  Fed.  506,  holding  Palmer  patent  for  appa- 
ratus for.  inverting  tubular  fabrics,  limited  to  claims  made  in  specifi- 
cation; National  Enameling  etc.  Co.  v.  New  England  E.  Co.,  151  Fed. 
23,  80  C.  C.  A.  485,  holding  Clans  patent  for  method  of  enameling  metal 
ware  showed  no  patentable  invention;  Union  Biscuit  Co.  v.  Peters,  125 
Fed.  609,  60  C.  C.  A.  337,  holding  Peters  patent  for  packing  biscuits, 
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crackers,  etc.,  in  view  of  the  prior  art,  is  void,  lacking  patentable 
novelty;  American  Sales-Book  Co.  v.  Carter-Crume  Co.,  125  Fed.  501, 
holding  Beck  patent  for  a^ manifolding  sales-book,  result  accomplished 
by  prior  devices,  lacks  patentable  novelty  and  is  void;  United  States 
Peg- Wood  etc.  Co.  v.  B.  F.  Sturtevant  Co.,  122  Fed.  479,  holding  patent 
claim  covering  combination  of  elements  without  emphasising  the  im- 
portance of  one  element  over  that  of  others,  court  not  authorized  to 
hold  any  element  nonessential;  Schreiber  etc.  Mfg.  Co.  v.  Adams  Co., 
117  Fed.  834,  54  C.  C.  A.  128,  holding  language  of  patent  claim,  being 
clear  and  unambiguous,  courts  cannot  enlarge  it,  though  it  do  not  cover 
the  actual  invention  of  patentee;  Simplex  Ry.  Appliance  Co.  v.  Wands, 
115  Fed.  521,  53  C.  C.  A.  171,  holding  parol  evidence  is  admissible  in 
showing  state  of  the  art  to  aid  the  court  in  construing  a  patent  within 
limits  imposed  on  the  claims ;  Peif er  v.  Brown  &  Co.,  106  Fed.  940,  hold- 
ing Peifer  patent  for  an  improvement  in  metallurgical  furnaces  limited 
by  its  terms,  and  not  infringed  unless  another  device  falls  within  terms ; 
Columbus  Chain  Co.  v.  Standard  Chain  Co.,  148  Fed.  625,  78  C.  C.  A. 
394,  arguendo ;  Celluloid  Mfg.  Co.  v.  Arlington  Mfg.  Co.,  52  Fed.  744,  3 
C.  C.  A.  269,  holding  patent  No.  199,908  not  infringed  by  device  wherein 
celluloid  slab  held  on  plate  by  adhesion  only;  Lewis  v.  Pennsylvania 
Steel  Co.,  59  Fed.  132,  8  C.  C.  A.  41,  holding  Lewis  rolling-mill  patent 
No.  247,665  not  infringed  as  to  fourth  claim;  New  Home  Sewing  Mach. 
Co.  v.  Singer  Mfg.  Co.,  68  Fed.  226,  holding  Grout  sewing-machine 
patent  No.  261,446  not  infringed  by  machine  omitting  two  elements; 
New  Departure  Bell  Co.  v.  Hardware  Specialty  Co.,  69  Fed.  155,  hold- 
ing Rockwell  bicycle-bell  patent  No.  456,062  limited  to  precise  device 
shown  without  use  of  equivalents ;  Campbell  etc.  Mfg.  Co.  v.  Duplex  etc. 
Press  Co.,  86  Fed.  337,  holding  Stonemetz  web-printing  machine  patent 
No.  376,053  not  infringed;  Edison  etc.  Light  Co.  v.  E.  G.  Bernard  Co., 
88  Fed.  275,  holding  Edison  dynamo-electric  patent  No.  264,668  antici- 
pated by  Brush  patent  No.  217,677. 

Distinguished  in  Benbow-Brammer  Mfg.  Co.  v.  Simpson  Mfg.  Co., 
132  Fed.  616,  specific  description  of  element  of  machine  in  claim  of 
patent  does  not  limit  form  thus  shown  unless  it  is  of  essence  of  inven- 
tion. 

Courts  may  not  enlarge  patent  beyond  claim  as  allowed  by  patent 
office  or  on  appeal. 

Approved  in  McCormick  Harvesting  Mach.  Co.  v.  Aultman,  58  Fed. 
782,  holding  claims  3,  10,  11,  25  and  26  of  Gorham  grain-binder  patent 
void  as  being  embodied  in  application  subsequently  rejected. 

If  claim  susceptible  of  two  constructions,  that  will  be  adopted  preserv- 
ing to  patentee  actual  invention. 
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Approved  in  Robins  Conveying  Belt  Co.  v.  American  Road  Maeh.  Co., 
145  Fed.  926,  76  C.  C.  A.  461,  upholding  Robins  patent  No.  571,604, 
claims  5  and  6,  for  idlers  for  belt  conveyors. 

Nothing  to  Infringement  not  within  terms  of  patentee's  claim. 

Approved  in  Cimiotti  Unhairing  Co.  v.  American  Fur  Refining  Co., 
1.98  U.  S.  410,  49  L.  Ed.  1105,  25  Sup.  Ct.  697,  Sutton  patent  No.  383,258, 
for  improvement  on  fur-plucking  machine,  not  infringed  by  machine 
using  movable  stretcher-bar  in  lieu  of  fixed  one ;  Michigan  Engine  Valve 
Co.  v.  Monarch  Mfg.  Co.,  233  Fed.  110,  holding  Golden  patent  for  sash 
center  not  infringed;  Thacher  v.  Transit  Const.  Co.,  228  Fed.  907,  re- 
fusing to  decree  infringement  of  Thacher  patent  for  improvement  in 
arches;  Adam  v.  Folger,  120  Fed.  263,  269,  56  C.  C.  A.  540,  holding 
patent  for  combination  not  infringed  if  any  one  of  the  elements  is 
omitted,  but  change  of  location  will  not  avoid  infringement;  Dayton 
Fan  &  Motor  Co.  v.  Westinghouse  Elec.  etc.  Co.,  118  Fed.  573,  55 
C.  C.  A.  390,  holding  Tesla  patents  regarding  operation  of  electric 
motor  disclose  invention  in  view  of  prior  art,  and  neither  was  antici- 
pated by  third  patent  by  same  inventor;  Hendey  Mach.  Co.  v.  Prentiss 
Tool  etc.  Co.,  113  Fed.  594,  holding  Norton  patent  for  an  improved 
feed  for  screw-cutting  engine  lathes  held  limited  to  particular  combina- 
tion shown  in  the  claims;  Stokes  Bros.  Mfg.  Co.  v.  Heller,  101  Fed. 
267,  41  C.  C.  A.  335,  holding  Stokes  patents  for  improvements  in  rasping- 
cutting  machines  must  be  limited  to  the  specific  combinations  de- 
scribed ;  Coupe  v.  Royer,  155  U.  S.  577,  39  L.  Ed.  267,  15  Sup.  Ct.  204, 
limiting  Royer  patent  No.  77,920  to  shaft  and  crib  in  vertical  position; 
Westinghouse  v.  New  York  Air-Brake  Co.,  59  Fed.  605,  607,  holding 
Westinghouse  air-brake  patent  No.  172,064  limited  to  combination  hav- 
ing port  through  center  of  piston;  Thatcher  Mfg.  Co.  v.  Creamery  etc. 
Mfg.  Co.,  91  Fed.  920,  34  C.  C.  A.  132,  holding  Barnhart  milk-bottle 
patent-  No.  411,368,  not  infringed ;  Groth  v.  International  Postal  Supply 
Co.,  61  Fed.  287,  9  C.  C.  A.  507,  holding  Hey  mail-stamping  patent  No. 
341,380  not  infringed;  Dederick  v.  Gardner,  50  Fed.  100,  holding  Gehrt 
baling-press  patent  No.  232,400  not  infringed;  Chemical  Rubber  Co. 
v.  Raymond  Rubber  Co.,  68  Fed.  574,  holding  Mitchell  patent  No. 
300,720  for  process  of  treating  rubber  waste  not  infringed;  Winchester 
Repeating  Arms  Co.  v.  American  Buckle  etc.  Co.,  58  Fed.  311,  arguendo. 

Distinguished  in  Mesick  v.  Moore,  100  Fed.  846,  holding  language  of 
specification  showing  clearly  the  part  secured  as  a  monopoly,  nothing 
can  be  held  to  infringe  same  which  does  not  fall  within  patentee's  terms. 

Patentee  claiming  a  combination  of  elements  cannot,  in  his  proof, 
abandon  part  and  maintain  rest. 

Approved  in  Engle  Sanitary  &  Cremation  Co.  v.  Elwood,  73  Fed.  485.. 
holding  Engle  refuse-oven  patent  No.  372,305  not  infringed;  Paul  Boyn- 
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ton  Co.  v.  Morris  Chute  Co.,  87  Fed.  227,  holding  Newburg  "chutes"  car 
patent  No.  411,255  void  for  want  of  invention. 

Patent  to  McClain  for  hone-collar  pad  is  not  Infringed  by  Ortmayer 
patent  of  1885. 

Distinguished  in  Huntington  etc.  Pulverizer  Co.  v.  Whittaker  Cement 
Co.,  80  Fed.  326,  holding  Huntington  ore-mill  patent  No.  277,134  not 
anticipated  in  view  of  prior  art. 

Whether  variation  of  old  device  la  invention  cannot  be  answered  by 
criterion  of  any  definition. 

Approved  in  Stillwell  v.  McPherson,  207  Fed.  842,  holding  Watson 
patent  for  sheet-metal  culvert  showed  no  invention ;  General  Electric  Co. 
v.  Bullock  Elec.  Mfg.  Co.,  152  Fed.  434,  81  C.  C.  A.  569,  upholding  Par- 
celle  patent  for  improvement  in  electric  motor  and  dynamo ;  B.  F.  Avery 
&  Sons  v.  J.  I.  Case  Plow  Works,  139  Fed.  885,  Avery  patent  No.  650,771, 
for  double  mold-board  plow,  'claims  7  and  8  valid,  but  limited,  but  not 
infringed;  Hanifen  v.  Armitage,  117  Fed.  849,  holding  one  criterion  of 
invention  is  that  others  have  sought  and  failed,  even  though  process  was 
regarded  simple  when  discovered ;  National  Hollow  Brake-Beam  Co.  v. 
Interchangeable  Brake-Beam  Co.,  106  Fed.  707,  45  C.  C.  A.  544,  holding 
the  extensive  use  of  a  machine,  clearly  without  novelty,  does  not  dis- 
pense with  that  statutory  requirement,  and  will  not  sustain  a  patent; 
In  re  Marshutz,  13  App.  D.  C.  235,  refusing  to  uphold  Marshutz  patent 
for  spectacle  frames;  Durham  v.  Seymour,  6  App.  D.  C.  92,  refusing 
patent  for  improved  drainage  apparatus  for  buildings;  Patent-Clotbing 
Co.  v.  Glover,  141  U.  S.  563,  35  L.  Ed.  859,  12  Sup.  Ct.  80,  holding  Gib- 
bons' pantaloon  reissue  No.  9916  void;  Watson  v.  Stevens,  51  Fed.  760, 
2  C.  C.  A.  500,  construing  Watson  shank-stiffener  patent  No.  367,484; 
Masten  v.  Hunt,  51  Fed.  219,  220,  and  Vincent  v.  Rigby,  58  Fed.  373, 
arguendo. 

Right  to    patent  for  new  combination  of  machines  or  processes. 
Note,  20  E.  R.  C.  158,  159. 

English  rule  testing  invention  by  utility  and  general  use  does  not  pre- 
vail here  except  in  doubtful  case. 

Approved  in  Hyde  v.  Minerals  Separation,  214  Fed.  108,  130  C.  C.  A. 
576,  refusing  to  uphold  Sulman,  Picard  and  Ballot  patent  for  ore  con- 
centration by  oil  process;  Cincinnati  Traction  Co.  v.  Pope,  210  Fed.  449, 
127  C.  C.  A.  175,  upholding  Pope  patent  for  time  limit  transfer  for 
street  railroads;  Boss  Mfg.  Co.  v.  Thomas,  182  Fed.  814,  105  C.  C.  A. 
243,  holding  general  use  of  Walter  patent  for  corn-husker  will  not  sup- 
port its  patentability;  Fellows  v.  Borden's  Con.  Milk  Co.,  180  Fed.  439, 
refusing  to  uphold  Fellows  patent  for  solder-saving  device;  Charles 
Boldt  Co.  v.  Nivison-Weiskopt  Co.,  194  Fed.  874,  114  C.  C.  A.  617,  hold- 
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ing  general  use  of  Boldt  design  for  bottle  did  not  prove  its  patentabil- 
ity; Farbenfabriken  etc.  Co.  v.  Kuehnsted,  171  Fed.  891,  upholding 
Hoffman  patent  for  method  of  providing  acetyl  salicylic  acid  in  its  pure 
state;  Dey  Time-Register  Co.  v.  W.  H.  Bandy  Recording  Co.,  169  Fed. 
813,  holding  Dey  patent  for  time-recorders  showed  no  patentable  im- 
provement by  reason  of  fact  that  irregular  hours  were  printed  in  dif- 
ferent color;  Tubelt  Co.  v.  Friedman,  158  Fed.  439,  refusing  to  uphold 
Gaisman  patent  for  waist  belt;  Hotel  Security  Checking  Co.  v.  Lorraine 
Co.,  155  Fed.  301,  refusing  to  uphold  Hicks  patent  for  cash  registers  for 
waiters;  Dey  Time  Co.  v.  Syracuse  Time  Recorder  Co.,  152  Fed.  447, 
holding  Dey  patent  for  time-recorder  showed  no  patentable  improve- 
ment; American  Grapho  Co.  v.  Universal  Talking  Machine  Co.,  151  Fed. 
600,  81  C.  C.  A.  139,  upholding  Jones  patent  for  method  of  duplicating 
sound  records  for  talking  machines;  American  Caramel  Co.  v.  Thomas 
Mills  &  Bro.,  149  Fed.  746,  79  C.  C.  A.  449,  upholding  Hershey  patent 
No.  532,554,  for  candy-cutting  machine;  Voightmann  v.  Weis  etc.  Cor- 
nice Co.,  148  Fed.  853,  78  C.  C.  A.  538,  affirming  133  Fed.  298,  304,  and 
holding  void  Voightmann  patent  No.  600,186,  for  automatically  closing 
fireproof  window-sash;  General  Electric  Co.  v.  Yost  Electric  Mfg.  Co., 
131  Fed.  878,  holding  void  Painter  patent  No.  718,378,  for  insulating 
lining  for  incandescent  lamp  sockets  and  process  of  making  same;  Cleve- 
land Foundry  Co.  v.  Detroit  Vapor  Stove  Co.,  131  Fed.  572,  Jeavons 
patent  No.  475,401,  for  oil-burner,  claim  1,  is  void  in  view  of  prior  art; 
American  Sales-Book  Co.  v.  Bullivant,  117  Fed.  259,  54  C.  C.  A.  287, 
holding  evidence  of  comparative  utility,  as  between  a  device  and  others 
claimed  as  anticipations,  properly  considered,  doubt  existing  as  to  their 
practical  identity;  Goodyear  Tire  etc.  Co.  v.  Rubber  Tire  etc.  Co.,  116 
Fed.  377,  53  C.  C.  A.  583,  holding  novelty  of  patent  being  in  doubt,  gen- 
eral use  is  evidence  of  value,  though  latter  is  nothing  if  attributed  to 
other  causes;  Standard  Caster  etc.  Co.  v.  Caster  Socket  Co.,  113  Fed. 
166,  51  C.  C.  A.  109,  holding  it  is  only  when  the  patentability  of  a  device 
is  doubtful  that  its  general  use  may  turn  the  scale;  Falk  Mfg.  Co.  v. 
Missouri  R.  Co.,  103  Fed.  302,  43  C.  C.  A.  240,  holding  great  utility  of 
patented  article  can  only  be  considered  regarding  the  exercise  of  in- 
ventive faculty,  when  that  question  is  balanced  with  doubt;  Lane  v. 
Welds,  99  Fed.  292,  39  C.  C.  A.  528,  holding  the  commercial  success  of  a 
patented  article  is  only  one  element  to  be  considered  where  patentability 
is  otherwise  in  doubt ;  Fenton  Metallic  Mfg.  Co.  v.  Office  Speciality  Mfg. 
Co.,  12  App.  D.  C.  220,  applying  principle  in  suit  for  infringement  of 
storage  case  for  books;  dissenting  opinion  in  Rand,  McNally  &  Co.  v. 
Exchange  Scrip-Book  Co.,  187  Fed.  989,  110  C.  C.  A.  322,  majority  up- 
holding Richardson  and  Langston  patent  for  scrip-books  in  which  unit 
expressed  in  money  instead  of  miles;  Lovell  Mfg.  Co.  v.  Cary,  147  U.  S. 
635,  87  L.  Ed.  311, 13  Sup.  Ct.  477,  holding  Cary  patent  for  improvement 
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in  mode  of  tempering  springs  void;  Grant  v.  Walter,  148  U.  S.  556,  37 
L.  Ed  657,  13  Sup.  Ct.  702,  holding  Grant  thread-reeler  patent  No. 
267,192  void;  Fox  v.  Perkins,  52  Fed.  213,  3  C.  C.  A.  32,  holding  Fox 
miter-cutter  reissue  No.  11,062  void;  Saunders  v.  Allen,  60  Fed.  612, 
9  C.  C.  A.  157,  holding  Saunders'  pipe-cutter  reissue  No.  10,021  void  as 
to  second  claim;  Newark  Watch  etc.  Co.  v.  Wilmot  etc.  Mfg.  Co.,  60 
Fed.  616,  holding  Berfield  watch-protector  patent  No.  413,644,  void; 
Ypsilanti  etc.  Mfg.  Co.  v.  Van  Valkenburg,  72  Fed.  281,  holding  Bowl- 
ing  garment  stay  reissue  No.  11,009  void;  Baldwin  v.  Kresl,  76  Fed.  826, 
22  C.  C.  A.  593,  holding  Miller  cigar-mold  patent  No.  258,940  void  as 
not  involving  change  of  function;  Klein  v.  Seattle,  77  Fed.  204,  23 
C.  C.  A.  114,  holding  Klein  insulating-pin  patent  void;  Olmsted  v.  A.  H. 
Andrews  &  Co.,  77  Fed.  840,-  23  C.  C.  A.  488,  holding  Nutting  map-case 
patent  void  in  view  of  prior  art ;  Schwarzwaelder  v.  Detroit,  77  Fed. 
892,  holding  Chichester  folding-chair  patent  No.  328,838  void  in  spite  of 
large  sales;  Christy  v.  Hygeia  etc.  Saddle  Co.,  93  Fed.  969,  36  C.  C.  A. 
31,  holding  Christy  bicycle-saddle  patent  No.  532,442  void  for  want  of 
invention ;  Indurated  Fibre  etc.  Co.  v.  Grace,  52  Fed.  129,  Patent-Button 
Co.  v.  Consolidated  Fastener  Co.,  84  Fed.  191,  and  Stearns  v.  Russell, 
85  Fed.  230,  29  C.  C.  A.  121,  arguendo. 

Distinguished  in  Bowman  v.  De  Grauw,  60  Fed.  912,  holding  Bowman 
patent  No.  469,395  for  method  of  making  flags  void  for  want  of  novelty. 

Right  to  patent  for  application  of  old  mechanical  process  or  con- 
trivance to  analogous  purpose.    Note,  20  £.  R.  0.  1241. 

Invalidation  of  patent  by  prior  invention  once  publicly  used,  though 
since  disused.    Note,  20  E.  R.  0.  527. 

141  V.  a  429-437,  36  L.  Ed.  804,  12  Sup.  Ct.  29,  McLEAK  ▼.  OLAPP. 

Rescission  of  contract  must  be  prompt  after  discovery  of  facts,  and 
consideration  must  be  returned. 

Approved  in  Shappirio  v.  Goldberg,  192  U.  S.  242,  48  L.  Ed.  425,  24 
Sup.  Ct.  261,  holding  purchaser  of  realty  cannot  rescind  because  vendor 
misrepresented  area,  where  he  performed  acts  of  ownership  after  dis- 
covering the  fraud ;  Ward  v.  Sherman,  192  U.  S.  176,  48  L.  Ed.  396,  24 
Sup.  Ct.  230,  holding  delay  of  three  years  in  questioning  mortgagee's 
title  to  property  conveyed  to  him,  he  having  successfully  dealt  with  it  as 
his  own,  precludes  rescission  under  delivery;  In  re  Watmough,  210  Fed. 
542,  holding  one  selling  goods  to  bankrupt  on  concealment  of  financial 
condition  may  disavow  contract ;  Roseboom  v.  Corbitt,  196  Fed.  634,  116 
C.  C.  A.  301,  holding  where  vendors  of  land  misrepresented  amount  of 
rent  paid  by  tenant  acceptance  of  note  given  to  cover  rental  was  ratifica- 
tion of  fraud;  Burk  v.  Johnson,  146  Fed.  218,  76  C.  C.  A.  567,  refusing 
to  rescind  assignment  of  rights  under  copyrighted  plan  for  organization 
XV— £3 
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of  burial  associations,  where  matter  remained  in  escrow  for  sufficient 
time  to  ascertain  rights  under  contract ;  Burnes  v.  Barnes,  137  Fed.  800, 
70  C.  C.  A.  357,  applying  rule  to  family  settlement  and  compromise; 
Wheeler  v.  McNeil,  101  Fed.  689,  41  C.  C.  A.  604,  holding  party  having 
right  to  rescind  contract  for  fraud  must  disaffirm  immediately  on  dis- 
covering fraud,  by  other  party  in  statu  quo  as  nearly  as  possible; 
Ponder  v.*  Altura  Farms  Co.,  57  Colo.  524,  526,  143  Pac.  572,  holding 
where  one,  knowing  of  fraud,  continues  in  consummating  executory  con- 
tract, he  will  be  deemed  to  have  ratified  same ;  Shappirio  v.  Goldberg,  20 
App.  D.  C.  193,  holding  vendee  remaining  in  possession  cannot  complain 
that  property  conveyed  was  less  than  agreed  on;  Morgan  County  Coal 
Co.  v.  Halderman,  254  Mo.  649, 163  S.  W.  844,  holding  evidence  showed 
that  plaintiffs  did  not  purchase  land  on  representations  of  coal  deposits; 
Gallagher  v.  O'Neill,  78  Neb.  674,  111  N.  W.  583,  holding  grantor  of 
real  estate  retaining  purchase  price  cannot  rescind  contract  of  sale; 
Baltimore  etc.  R.  R.  Co.  v.  Jolly,  71  Ohio  St.  124,  72  N.  E.  893,  comple- 
tion of  performance  of  contract  and  acceptance  of  payment  after  knowl- 
edge of  fraud  thereunder  is  waiver  of  fraud  in  its  procurement ;  Chicago 
etc.  Ry.  Co.  v.  Pierce,  64  Fed.  296,  12  C.  C.  A.  110,  Lumley  v.  Wabash 
Ry.  Co.,  71  Fed.  29,  Alexander  v.  Grand  Ave.  Ry.,  54  Mo.  App.  71,  and 
Retzer  v.  Dold  Packing  Co.  58  Mo.  App.  270,  following  rule  in  settle- 
ment of  claim  for  injuries;  Kinne  v.  Webb,  54  Fed.  38,  4  C.  C.  A.  170, 
affirming  49  Fed.  514,  holding  delay  of  five  years  in  seeking  rescission  of 
sale  of  fluctuating  property  is  waiver;  Scheftel  v.  Hays,  58  Fed.  460, 
7  C.  C.  A.  308,  holding  lapse  of  three  years  after  notice  of  fraud  waives 
right  to  rescind  sale;  Stuart  v.  Hoyden,  72  Fed.  412,  18  C.  C.  A.  618, 
applying  principle  to  transfer  of  lands  for  bank  stock  and  cash;  King- 
man v.  Stoddard,  85  Fed.  746,  29  C.  C.  A.  413,  holding  party  taking  up 
notes  of  corporation,  after  knowledge  of  overvaluation  of  assets,  waives 
rescission  of  stock  purchase;  Alger  v.  Anderson,  92  Fed.  698,  holding 
purchaser  of  lands  once  waiving  fraud  of  vendor  as  ground  of  rescission 
waives  it  forever;  Wylie  v.  Gamble,  95  Mich.  576,  55  N.  W.  381,  holding 
purchaser  of  timber  lands,  treating  it  as  own,  after  knowledge  of  false 
representations  of  vendor,  estopped  from  setting  sale  aside  for  fraud; 
Johnson  etc.  Com.  Co.  v.  Missouri  Pac.  Ry.  Co.,  52  Mo.  App.  414,  holding 
party  attaching  property  for  purchase  price  waives  right  to  replevin; 
Thomas  v.  McCue,  19  Wash.  293,  53  Pac.  163,  denying  rescission  of  con- 
tract for  sale  of  land  at  suit  of  vendee  where  vendor  incapacitated  from 
conveying  entire  tract;  Leicester  Piano  Co.  v.  Front  Royal  etc.  Imp. 
Co.,  55  Fed.  200,  5  C.  C.  A.  60,  arguendo. 

Distinguished  in  Watts  v.  British,  etc.  Mtg.  Co.,  60  Fed.  485,  9 
C.  C.  A.  98,  holding  advertising  premises  for  sale,  after  filing  bill  to  re- 
scind mortgage  without  attempting  sale,  not  affirmance. 
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Waiver  by  completing  contract  to  sell  personalty  after  discovering 
fraud.    Note,  8LE.A,  (N.  S.)  453. 

Full  and  open  possession  of  realty  is  notice  of  an  equitable  interest 
therein. 

Approved  in  Simmons  Creek  Coal  Co.  v.  Doran,  142  U.  S.  442,  35 
L.  Ed.  1074,  12  Sup.  Ct.  248,  and  Kirby  v.  Tallmadge,  160  U.  S.  384,  40 
L.  Ed.  466,  16  Sup.  Ct.  351,  both  following  rule;  Colburn  v.  Gilchrist, 
60  Colo.  97,  151  Pac.  911,  holding  vendee  of  land,  going  into  possession, 
need  not  notify  creditor  of  vendor;  Kirkham  v.  Moore,  30  Ind.  App.  553, 
65  N.  E.  1044,  holding  possession  of  entire  premises  by  one  of  several 
tenants  in  common  sufficient  to  put  purchaser  from  cotenant  upon  in- 
quiry. 

Possession  of  land  as  notice  of  title.    Note,  13  L.  R.  A.  (N.  S.)  53. 

141  XT.  8.  437-441,  35  L.  Ed.  808,  12  Sup.Xtt.  39,  KNEELAND  v.  LUCE. 
Not  cited. 

141  V.  &  441-458,  35  L.  Ed.  809,  12  Sup.  Ct.  49,  OBOSBT  STEAM  GAUGE 
ft  VALVE  CO.  ▼.  CONSOLIDATED  SAFETY  VALVE  CO. 

Patentee,  recovering  only  infringer's  profits,  without  damages,  on 
article  commercially  valuable  only  because  of  patent,  his  nonuse  of  the 
patent  Is  immaterial. 

Approved  in  Union  Steamboat  Co.  v.  Chaffin's  Admrs.,  204  Fed.  419, 
122  C.  C.  A.  598,  holding  in  proceedings  to  limit  liability,  interest  may 
be  allowed  from  time  of  filing  master's  report. 

Right  to  injunction  or  damages  in  an  action  for  infringement  of 
patent.    Note,  20  E.  E.  0.  855. 

Patentee  may  recover  Infringer's  entire  profits  If  article  commercially 
valuable  only  because  of  invention. 

Approved  in  Westinghouse  Electric  etc.  Co.  v.  Wagner  Electric  etc. 
Co.,  225  U.  S.  617,  41  L.  R.  A.  (N.  S.)  «53,  56  L.  Ed.  1227,  32  Sup  Ct. 
691,  holding  where  infringer  adds  noninfringing  improvements,  patentee 
may  show  latter  did  not  add  to  sale  of  article;  Carborundum  Co.  v. 
Electric  Smelting  &  Aluminum  Co.,  203  Fed.  982,  122  C.  C.  A.  276,  hold- 
ing infringer  is  treated  as  trustee  ex  maleficio;  Clark  v.  Johnson,  199 
Fed.  120,  122,  120  C.  C.  A.  382,  holding  where  defendant  fails  to  prove 
sales  resulted  from  other  improvements,  patentee  is  entitled  to  recover 
entire  profits;  Dowagiac  Mfg.  Co.  v.  Minnesota  Moline  Plow  Co.,  183 
Fed.  317,  105  C.  C.  A.  526,  holding  where  only  nominal  damages  are 
awarded,  costs  of  accounting  may  be  taxed  to  defendant;  Westinghouse 
Elec.  etc.  Co.  v.  Wagner  Elec.  etc.  Co.,  173  Fed.  375,  97  C.  C.  A.  621, 
holding  patentee  has  burden  of  proving  profits;  Dowagiac  Mfg.  Co.  v. 
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Superior  Drill  Co.,  162  Fed.  480,  89  C.  C.  A.  399,  holding  infringer  can- 
not escape  liability  by  fact  that  profits  derived  from  patented  and  un- 
patented parts  were  inseparable ;  Westinghouse  v.  New  York  Air  Brake 
Co.,  140  Fed.  550,  72  C.  C.  A.  61,  denying  recovery  of  profits  for  in- 
fringement of  air-brake  valve  patent;  Penfield  v.  C.  A.  Potts  Co.,  126 
Fed.  486,  61  C.  C.  A.  371,  holding  infringing  machine  meeting  special 
market  because  of  part  infringed,  patentee  entitled  to  entire  sale  profits, 
but  for  other  classes  of  work,  entire  profits  not  recoverable;  Piaget 
Novelty  Co.  v.  Headley,  123  Fed.  898,  holding  manufacturer  of  in- 
fringing article  is  liable  for  entire  net  profits  derived  from  its  sale, 
salability  depending  primarily  upon  patented  feature;  Coddington  v. 
Propfe,  112  Fed.  1018,  holding  where,  but  for  patented  feature,  in- 
fringing article  would  not  be  salable,  patentee  is  entitled  to  whole 
profits  of  such  article ;  Wales  v.  Waterbury  Mfg.  Co.,  101  Fed.  130,  41 
C.  C.  A.  250,  holding  infringer  is  liable  for  entire  profits  made  by  manu- 
facture and  sale  of  article  containing  patented  device,  without  which 
article  would  have  been  unsalable;  Regis  v.  Jaynes,  191  Mass.  251,  77 
N.  E.  777,  applying  rule  to  infringement  of  trademark;  dissenting  opin- 
ion in  Brown  v.  Lanyon  Zinc  Co.,  179  Fed.  315,  102  C.  C.  A.  497,  major- 
ity holding  profits  recoverable  only  from  sales  resulting  from  improve- 
ment; Tuttle  v.  Claffin,  76  Fed.  233,  234,  22  C.  C.  A.  138,  following  rule; 
Campbell  v.  Mayor  etc.,  81  Fed.  191,  including  in  profits  wages  of  men 
hot  required  owing  to  use  of  infringing  device,  though  number  of  men 
not  reduced ;  Warren  v.  Keep,  155  U.  S.  268,  39  L.  Ed.  145,  15  Sup.  Ct. 
84,  arguendo. 

•  Distinguished  in  Seeger  Refrigerator  Co.  v.  American  Car  &  Foundry 
Co.,  212  Fed.  748,  holding  in  suit  for  infringement  of  refrigerator-cars, 
profits  resulting  from  improved  method  of  refrigerating  alone  were  re- 
coverable; National  Metal  Weather  Strip  Co.  v.  Bredin,  186  Fed.  492, 
108  C.  C.  A.  468,  holding  infringement  of  patented  weather  strip  for 
windows,  profits  resulting  from  sale  of  that  alone  were  recoverable; 
Mosher  v.  Joyce,  51  Fed.  445,  2  C.  C.  A.  322,  refusing  all  profits  where 
no  proof  given  that  patented  feature  gave  infringing  machine  entire 
value. 

Burden   of  proof  as   to   profits   in   infringement   suit.    Note,  41 
L.  R.  A.  (N.  S.)  657. 

Infringer  cannot  offset  his  loss  from  defective  articles  against  profits 
made  from  infringement. 

Approved  in  Decker  v.  Smith,  225  Fed.  781,  782,  holding  infringer 
cannot  offset  expenses  of  making  sales;  Conroy  v.  Penn  Electrical  & 
Mfg.  Co.,  199  Fed.  429,  118  C.  C.  A.  101,  holding  infringer  not  entitled 
to  credit  due  to  saving  in  cost  of  production;  Peerless  Brick  Mach.  Co. 
v.  Miracle  Pressed  Stone  Co.,  181  Fed.  529,  holding  fact  that  some  of 
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accounts  for  machines  sold  were  noncollectible,  does  not  reduce  profits; 
Canada  Bros.  v.  Michigan  Malleable  Iron  Co.,  152  Fed.  180,  81  C.  C.  A. 
420,  holding  in  determining  profits,  infringer  cannot  deduct  loss  result- 
ing from  separate  transaction;  Sayre  v.  Scott,  55  Fed.  976,  5  C.  C.  A. 
366,  allowing  credits  for  sums  paid  for  infringing  patent. 

Allowance  of  interest  upon  damages  for  conversion  of  property-  or 
injury  thereto.    Note,  1  Ann.  Oas.  764* 

141  U.  &  45fr-468,  36  L.  Ed.  817,  11  Sup.  Ct.  40,  McOBEABT  ▼.  PENN- 
SYLVANIA CANAL  CO. 

Patentee  of  Improvement  can  recover  part  of  infringer's  profits  pro- 
ceeding from  improvement. 

Approved  in  Underwood  Typewriter  Co.  v.  Fox  Typewriter  Co.,  220 
Fed.  885, 136  C.  C.  A.  446,  holding  plaintiff  has  burden  of  showing  what 
sales  of  typewriter  resulted  from  patented  tabulation  attachment ;  Dunn 
Mfg.  Co.  v.  Standard  Computing  Scale  Co.,  204  Fed.  619,  123  C.  C.  A. 
Ill,  holding  segregation  of  royalties  paid  for  improvement  does  not 
constitute  remainder  the  profits  recoverable;  Beckwith  v.  Malleable  Iron 
Range  Co.,  195  Fed.  292,  293,  holding  infringer  cannot  be  compelled  to 
jrive  detailed  statement  of  sales  made;  Dowagiac  Mfg.  Co.  v.  Minnesota 
Moline  Plow  Co.,  183  Fed.  317, 105  C.  C.  A.  526,  holding  profits  arising 
from  sale  of  Hoyt's  grain  drill  limited  to  sales  resulting  from  improve- 
ment in  pressure  system;  American  Street  Flush.  Mach.  Co.  v.  St.  Louis 
Street  Flush.  Mach.  Co.,  180  Fed.  761,  holding  infringer  of  Ottofy  patent 
accountable  for  sales  resulting  from  patented  nozzle;  Brown  v.  Lanyon 
Zinc  Co.,  179  Fed.  312,  102  C.  C.  A.  497,  holding  recovery  limited  to 
profits  emanating  from  improvement ;  Dowagiac  Mfg.  Co.  v.  Superior  Drill 
Co.,  162  Fed.  481,  89  C.  C.  A.  399,  holding  infringer  cannot  escape  liabil- 
ity by  confessing  profits  resulting  from  patented  and  unpatented  por- 
tions; Force  v.  Sawyer-Boss  Mfg.  Co.,  143  Fed.  898,  75  C.  C.  A.  102, 
where  patented  devices  were  mere  improvements  in  simplicity  of  con- 
struction and  it  is  not  shown  they  rendered  machine  as  whole  more  sal- 
able, infringer  is  only  liable  for  profits  realized  from  use  of  patented 
parts;  Lattimore  v.  Hardsocg  Mfg.  Co.,  121  Fed.  987,  58  C.  C.  A.  287, 
holding  infringement  of  lantern-holder  worn  on  miner's  cap  entitles  pat- 
entee thereof  to  profits  arising  from  its  sale  as  separate  article  from 
cap;  Brickill  v.  Mayor  etc.  of  City  of  New  York,  112  Fed.  71,  50  C.  C.  A. 
1,  holding  apparatus  combining  well-known  device  open  to  the  public 
and  the  infringing  element,  patentee  is  entitled  only  to  profits  from 
infringing  element;  Busch  v.  Jones,  16  App.  D.  C.  44,  holding  time  and 
labor  saved  by  means  of  infringement  may  be  assessed  as  profits. 

Patentee,  suing  infringer,  cannot  recover  for  Infringement  of  prior 
patent  not  made  basis  of  the  rait. 
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Approved  in  Schmertz  Wire  Glass  Co.  v.  Western  Glass  Co.,  203  Fed. 
1008,  refusing  recovery  of  profits  made  while  infringer  was  licensee; 
Brinton  v.  Paxton,  134  Fed.  81,  67  C.  C.  A.  204,  where  part  of  de- 
fendant's machine  infringes  complainant's  patent,  court,  in  reduction 
of  damages,  will  not  determine  whether  such  part  also  infringes  another 
patent  not  in  suit. 

Profits   from  Infringement  must  be  found  by  comparing  what  was 
open  to  public  use  before. 
Approved  in  Cambria  Iron  Co.  v.  Carnegie  Steel  Co.,  224  Fed.  954, 

140  C.  C.  A.  437,  holding  liability  of  infringer  is  based  on  lesser  cost 
of  production  due  to  patented  article;  Columbia  Wire  Co.  v.  Kokomo 
Steel  etc.  Co.,  194  Fed.  109,  114  C.  C.  A.  186,  holding  advantage  gained 
by  infringer  is  calculated  according  to  time  of  appropriation;  Stirling 
Co.  v.  Pierpont  Boiler  Co.,  72  Fed.  790,  holding  Stirling  water-tube 
boiler  patent  not  infringed;  Davis  Pressed-Steel  Co.  v.  Morris  Box-Lid 
Co.,  81  Fed.  415,  26  C.  C.  A.  460,  holding  Morris  car-axle  patents  Nos. 
379,712  and  423,795  not  infringed  by  device  not  embodying  essential 
features. 

Burden  of  proof  as  to  profits  in  infringement  suit.    Note,  41  L. 
R.  A.   (N.  S.)   656. 

Patent  identical  with  or  only  colorably  variant  from  a  previous  one, 
Is  void. 

Approved  in  Miller  v.  Eagle  Mfg.  Co.,  151  U.  S.  197,  38  L.  Ed.  127, 
14  Sup.  Ct.  315,  holding  Wright  wheel-cultivator  patent  No.  242,497, 
void;  Keystone  Trading  Co.  v.  Zapota  Mfg.  Co.,  210  Fed.  458,  apply- 
ing principle  in  interference  proceeding;  Williams  Calk  Co.  v.  Never- 
slip  Mfg.  Co.,  136  Fed.  212,  Williams'  patent  No.  666,583,  for  horseshoe 
calk,  is  void  for  double  patenting  in  view  of  previous  design  patent 
to  patentee  for  same  device;  Thomson-Houston  Elec.  Co.  v.  Black 
River  Traction  Co.,  124  Fed.  512,  holding  structure  described  in  patent, 
being  complete,  composed  of  several  coacting  parts,  each  described,  no 
other  valid  patent  is  issuable  for  one  of  the  parts ;  Eastern  Paper  Bag 
Co.  v.  Continental  Paper  Bag  Co.,  142  Fed.  520,  arguendo. 

Right  to  injunction  or  damages  in  an  action  for  infringement  of 
patent.    Note,  20  £.  R.  0.  855,  856. 

Miscellaneous.  Cited  in  Richmond  v.  Atwood,  52  Fed.  21,  17  L.  R.  A 
618,  2  C.  C.  A.  596,  incorrectly  to  distinction  between  final  and  inter- 
locutory  decrees. 

141  U.  S.  468-475,  36  L.  Ed.  821,  12  Sup.  Ct.  55,  AMERICAN  NET  ft 
TWINE  CO.  v.  WORTHINGTON. 

Name  of  article  is  understood  in  its  known  commercial  sense. 
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Approved  in  Goat  etc.  Import  Co.  v.  United  States,  206  U.  S.  203, 
51  L.  Ed.  1025,  27  Sup.  Ct.  634,  holding  growth  on  skins  of  Mocha 
sheep  not  dutiable  as  wool;  United  States  v.  Heil  Chemical  Co.,  178 
Fed.  538,  102  C.  C.  A.  47,  holding  "blown  glassware"  includes  glass 
blown  in  mold;  Wieland  v.  Collector  etc.  of  San  Francisco,  104  Fed. 
543,  44  C.  C.  A.  23,  holding  small  fish  packed  in  oil  in  quarter  tins 
of  size  and  style  designated  in  paragraph  208,  Tariff  Act  1894,  labeled 
"sardines  in  oil,"  are  dutiable  as  such;  In  re  Wieland,  98  Fed.  103, 
holding  sprats  put  up  in  oil  in  tin  boxes  in  accordance  with  paragraph 
208,  Tariff  Act  1894,  and  labeled  '•sardines"  are  dutiable  as  such; 
Cadwalader  v.  Zeh,  151  U.  S.  176,  38  L.  Ed.  118,  14  Sup.  Ct.  290,  fol- 
lowing rule  with  regard  to  earthenware  cups ;  Rossman  v.  Hedden,  145 
U.  S.  570,  36  L.  Ed. -821,  12  Sup.  Ct.  928,  holding  classification  deter- 
mined as  to  date  of  law;  Cadwalader  v.  Jessup  &  Moore  Paper  Co., 
149  U.  S.  354,  87  L.  Ed.'  766,  13  Sup.  Ct.  876,  holding  old  india-rubber 
shoes  having  lost  commercial  value,  exempt  under  section  2499,  Rev. 
Stats.;  "Zante  Currants,"  73  Fed.  188,  189,  holding  under  paragraph 
217,  Act  of  August  28,  1894,  "Zante  currants"  not  confined  to  pro- 
ducts of  Island  of  Zante;  Grace  v.  Collector  of  Customs,  79  Fed.  319, 
24  C.  C.  A.  606,  classifying  "hock  bottles"  under  paragraph  88  of 
Tariff  Act  of  1894,  and  not  as  pint  vials;  Dennison  Mfg.  Co.  v.  United 
States,  72  Fed.  259,  18  C.  C.  A.  543,  holding  commercial  designation 
of  "crepe  tissue"  established  after  passage  of  tariff  law  of  1890,  and 
does  not  determine  classification;  United  States  v.  Jonas,  83  Fed.  169, 
27  C.  C.  A.  500,  admitting  evidence  as  to  what  are  "embroidered  and 
hemstitched  handkerchiefs";  Erhardt  v.  Ullman,  51  Fed.  415,  2  C.  C.  A. 
319,  arguendo. 

Distinguished  in  Gary  v.  Cockley,  65  Fed.  499,  13  C.  C.  A.  17, 
classifying  certain  billets  of  steel  under  paragraph  150  of  Tariff  Act 
of  1890. 

Market  name   for  goods,   when  law   passed,   controls,   regardless   of 
scientific  name,  use  or  material. 

Approved  in  United  States  v.  Eisner  &  Mendelsohn  Co.,  59  Fed.  354, 
8  C.  C.  A.  148,  holding  "malt  extract"  not  a  proprietary  medicine 
and  dutiable  under  paragraph  338  of  Tariff  Act  of  1890;  In  re  Irwin, 
62  Fed.  152,  holding  "refined  bauxite"  dutiable  as  alumina  under 
paragraph  9  of  Tariff  Act  of  1890. 

Reference  to  legislative  proceedings  are  proper  to  inform  court  of 
exigencies  of  the  industry. 

Approved  in  The  Delaware,  161  U.  S.  472,  40  L.  Ed.  776,  16  Sup.  Ct. 
522,  construing  27  Stat.  445,  relative  to  navigation;  Tucker  v.  William- 
son, 229  Fed.  205,  holding  physician  need  not  personally  attend  invalid 
in  order  to  prescribe  narcotic;  Connole  v.  Norfolk  etc.  Ry.  Co.,  216 
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Fed.  825,  holding  court  may  take  judicial  notice  of  legislative  journals; 
Mutual  Benefit  Life  Ins.  Co.  v.  Herold,  198  Fed.  202,  holding  premiums 
returned  by  mutual  insurance  company  not  dividends;  Ex  parte  Good- 
rich, 160  Cal.  417,  Ann.  Oas.  1913A,  56, 117  Pac.  454,  holding  legislative 
debates  not  appropriate  sources  to  determine  meaning  of  statute; 
Wprlcott  v.  Shubert,  217  N.  Y.  221,  Ann.  Oas.  1916B,  826,  111  N.  E. 
831,  holding  theater  manager  may  exclude  dramatic  critic  from  per- 
formances; State  v.  Harden,  62  W.  Va.  349,  352,  58  S.  E.  730,  731, 
holding  County  Courts  had  jurisdiction  to  issue  liquor  licenses. 

General  terms  will  not  cover  article  specifically  provided  for  In  an- 
other section. 

Approved  in  Swan  &  Finch  Co.  v.  United  States,  190  U.  S.  146, 
47  L.  Ed.  986,  23  Sup.  Ct.  704,  holding  Drawback  Act  of  July  24,  1897, 
§  30  (30  Stats,  at  Large,  211,  c.  11,  U.  S.  Comp.  Stats.  1901,  p.  1991), 
"on  exportations,"  inapplicable  to  goods  used  on  vessel  bound  for 
foreign  port;  United  States  v.  Quong  Lee  &  Co.,  173  Fed.  822,  hold- 
ing embroidered  fans  not  dutiable  as  embroidered  wearing  apparel; 
Benson  v.  United  States,  159  Fed.  120,  86  C.  C.  A.  308,  holding  appetit- 
herring  dutiable  as  "fish  in  tin  package";  United  States  v.  Boden,  133 
Fed.  840,  canned  pineapples  with  only  enough  sugar  to  flavor  are 
dutiable  as  pineapples  preserved  in  own  juice  under  Tariff  Act  1897, 
c.  11,  §  1,  sched.  G,  par.  263 ;  Commercial  Bank  v.  Sandf ord,  103  Fed. 
100,  holding  sale  of  lands  in  South  Carolina  under  tax  execution,  di- 
rected by  sheriff  and  approvingly  made  by  deputy,  not  unlawful 
though  deputy's  appointment  unconfirmed  by  judge;  Southern  R.  Co. 
v.  North  Carolina  Corp.  Comm.,  97  Fed.  518,  holding  railroad  suit  to 
restrain  State  authorities  from  collecting  tax  levied  on  its  property 
on  ground  of  discrimination  involves  constitutional  question,  irre- 
spective of  citizenship;  Earnshaw  v.  Cadwalader,  145  U.  S.  263,  36 
L.  Ed.  699,  12  Sup.  Ct.  856,  holding  duty  on  iron  ore,  under  schedule 
C,  Rev.  Stats.,  §  2502,  assessable  on  weight  before  moisture  dries  out 
of  it;  United  States  v.  Hopewell,  51  Fed.  801,  2  C.  C.  A.  610,  holding 
common  goat  hair  dutiable  under  schedule  K,  paragraph  377,  class  2, 
Tariff  Act  of  1890;  United  States  v.  Davis,  54  Fed.  149,  4  C.  C.  A. 
251,  holding  marble  mosaics  dutiable  under  paragraph  124,  Act  of  1890; 
United  States  v.  Wetherell,  65  Fed.  990,  13  C.  C.  A.  264,  holding  thin 
steel  strips  dutiable  under  paragraph  148,  Tariff  Act  of  1890. 

Doubts  In  construction  of  tariff  should  be  resolved  in  importer's  favor. 
Approved  in  Benzinger  v.  United  States,  192  U.  S.  55,  48  L.  Ed*  338, 
24  Sup.  Ct.  196,  holding  plaster  casts  of  clay  models,  though  gilded 
and  produced  in  unlimited  quantities,  are  "casts  of  sculpture,"  and 
entitled  to  free  entry;  Eidman  v.  Martinez,  184  U.  S.  583,  46  L.  Ed. 
701,  22  Sup.  Ct.  517,  holding  American  securities  passing  partly  under 
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will  executed  abroad  by  nonresident  alien  and  partly  under  intestate 
Spanish  laws  not  subject  to  Inheritance  Tax  Act  June  13,  1898,  §  29 ; 
United  States  v.  Thompson,  189  Fed.  841,  upholding  prosecution  for 
removal  of  brandy  to  other  than  government  warehouse;  Shallus  v. 
United  States,  162  Fed.  656,  89  C.  C.  A.  445,  holding  tin  disks  cut 
from  cans  are  dutiable  as  metal;  James  A.  Hayes  &  Co.  v.  United 
States,  150  Fed.  66,  70,  80  C.  C.  A.  17,  applying  rule  in  imposing  ad 
valorem  duty  on  olive  oil  in  bottles,  under  Tariff  Act  1897,  c.  11,  §  1, 
ached.  B,  par.  99;  United  States  v.  Boak  Fish  Co.,  146  Fed.  106,  in 
assessing  duty  per  quart  on  foxberries  in  barrels  with  water  added  to 
prevent  crushing,  dutiable  quantity  ascertained  by  use  of  dry  quart; 
Detroit  Fish  Co.  v.  United  States,  125  Fed.  804,  holding,  under  para- 
graph 571,  Tariff  Act  October  1,  1890,  c.  1244,  §  2,  free  list  (30  Stat. 
606),  American  corporation  could  import  fish  free,  caught  in  net  leased 
by  American  to  Canadian  corporation;  Voight  v.  Mihalovitch,  125  Fed. 
83,  holding  imported  cherries,  in  alcohol  to  prevent  decay,  same  used 
to  make  cherry  juice,  are  not  dutiable  "as  fruits  preserved  in  spirits," 
nor  as  "cherry  juice" ;  O.  G.  Hempstead  &  Son  v.  Thomas,  122  Fed.  539, 
59  C.  C.  A.  342,  holding  construction  of  classification  of  an  import 
which  would  as  well  place  it  on  the  free  list,  course  favoring  importer 
must  be  adopted ;  United  States  v.  Nordlinger,  121  Fed.  692,  58  C.  C.  A. 
438,  holding  evidence  as  to  trade  meaning  of  term  used  in  Tariff  Act 
inadmissible  unless  meaning  differs  from  ordinary  dictionary  or 
meaning  in* common  speech;  United  States  v.  Mullins,  119  Fed.  336,  56 
C.  C.  A.  238,  holding  officer's  failing  to  collect  tax  on  spirits  when 
same  were  removed  from  warehouse  not  precluding  government  re- 
covering on  distiller's  bond,  if  it  were  properly  chargeable;  Klump  v. 
Thomas,  108  Fed.  799,  holding  flax  consisting  of  hanks  of  two  strands 
twisted  together  not  dutiable  under  paragraph  347,  Tariff  Act  1897,  as 
"thread  .  .  .  made  from  yarn  .  .  .  composed  of  flax";  United  States 
v.  Trimble,  14  App.  D.  C.  420,  holding  no  stamp  was  required  on  tax 
certificate;  Hart  v.  Smith,  159  Ind.  190,  64  N.  E.  664,  holding  invalid 
part  of  increase  in  an  assessment  not  determinable  and  separable  from 
valid  part,  entire  increase  in  assessment  is  void;  Harvey  Coal  etc.  Co. 
v.  Dillon,  59  W.  Va.  633,  6LB.A  (N.  S.)  628,  53  S.  E.  940,  holding 
leases  were  taxable  as  chattels  real;  Matheson  v.  United  States,  71 
Fed.  396,  18  C.  C.  A.  143,  following  rule  in  classification  under  para- 
graph 19,  Act  of  1890;  Bogle  v.  Magone,  152  U.  S.  626,  88  L.  Ed.  575, 
14  Sup.  Ct.  720,  holding  anchovy  paste,  not  known  to  trade  as  sauce, 
dutiable  as  "fish  prepared,"  under  Tariff  Act  of  1883;  Rice  v.  United 
States,  53  Fed.  912,  4  C.  C.  A.  104,  holding  imitation  hemstitched 
handkerchiefs  dutiable  under  paragraph  349,  schedule  I,  Tariff  Act  of 
1890;  In  re  Wetherell,  60  Fed.  270,  classifying  thin  steel  strips  under 
paragraph  146,  Tariff  Act  of  1890;  United  States  v.  Merck,  91  Fed. 
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640,  holding  Epsom  salts  admitted  free  under  act  of  1894;  In  re  South- 
ern Pac.  Co.,  82  Fed.  313,  arguendo.  % 

Opinion  or  motives  of  legislators  or  draftsman  of  bill  as   aid  to 
construction  of  statute.    Note,  19  Ann.  Oas.  1031. 

Validity  of  inheritance  taxes.    Note,  23  £.  R.  0.  105. 

Miscellaneous.  Cited  in  State  v.  Wheeler,  23  Nev.  152,  44  Pac.  432, 
incorrectly  to  point  that  revenue  laws  are  penaL 

141  V.  8.  475-479.  85  L.  Ed.  824,  12  Sup.  Ot.  28,  UBAIOTLLE  GOAL  CO. 
-     ▼.  McCBEERY. 

Circuit  Court's  foreclosure  decree  Is  not  affected  by  fact  that  State 
court  dissolves  defendant  corporation,  pending  appeal. 

Approved  in  Robinson  v.  Mutual  Reserve  Life  Ins.  Co.,  162  Fed.  796, 
holding  court's  power  to  administer  affairs  of  insolvent  corporation 
not  affected  by  dissolution  in  State  court. 

Circuit  Court's  adjudication  of  rights  to  property  properly  before  it 
Is  unaffected  by  State  court's  later  administration. 

Approved  in  Mutual  Reserve  Fund  Life  Assn.  ▼.  Phelps,  190  U.  S. 
159,  47  L.  Ed.  995,  23  Sup.  Ct.  710,  holding  Federal  court  cannot  enjoin 
proceedings  in  State  court  sought  to  be  removed,  same  being  merely 
continuation  of  action  therein,  and  aiding  execution  of  judgment; 
Johnson  v.  Johnson,  225  Fed.  416,  holding  Circuit  Court  decreeing 
division  of  community  property  may  determine  claims  against  hus- 
band's estate;  Hall  v.  Ames,  190  Fed.  144,  111  C.  C.  A.  178,  holding 
Circuit  Court  cannot  review  decree  of  State  court  regarding  property 
rights ;  Metropolitan  Rubber  Co.  v.  Place,  147  Fed.  95,  77  C.  C.  A.  262, 
decree  in  suit  for  dissolution  of  corporation  barring  all  claims  not  pre- 
sented pursuant  to  prior  order  does  not  affect  right  of  nonresident  cred- 
itor to  sue  corporation  on  his  claim;  Hatch  v.  Bancroft-Thompson  Co., 
67  Fed.  808,  and  Foley  v.  Hartley,  72  Fed.  573,  suspending  proceed- 
ings in  Federal  court  where  State  court  first  obtained  jurisdiction; 
Holland  Trust  Co.  v.  International  etc.  Tramway  Co.,  85  Fed.  867,  29 
C.  C.  A.  460,  appointment  of  receiver  by  another  court  does  not  oust 
court  foreclosing  mortgage  of  jurisdiction;  Straine  v.  Bradford  etc 
Trust  Co.,  88  Fed.  572,  holding  proceedings  under  State  statute  for 
dissolution  of  corporation  do  not  deprive  Federal  court  of  jurisdiction 
over  suit  by  nonresident  stockholder;  Baltimore  etc.  R.  Co.  v.  Flaherty, 
87  Md.  109,  39  Atl.  526,  holding,  when  Federal  court  appoints  receiver, 
complaints  must  be  directed  to  such  court. 

Creditor  falling  to  prove  claim,  although  notified,  cannot  contest  decree 
administering  corporate  affairs. 
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Approved  in  Continental  Trust  Co.  v.  Toledo  ete.  R.  Co.,  82  Fed. 
646,  holding,  in  creditor's  snit  against  insolvent,  corporation  most 
give  notice  of  hearing  and  presentation. 

Intervention  in  Federal  courts.    Note,  Ann.  Oa*.  1913D,  1042. 

141  U.  8.  479-491,  35  L.  Ed.  826,  12  Sup.  Ct.  58,  DAVIS  ▼.  PATRICK. 

Statute  of  frauds  does  not  affect  promise  for  another's  debt  created  for 
promisor's  benefit  and  request. 

Approved  in  Choate  v.  Hoogstraat,  105  Fed.  720,  46  C.  C.  A.  174, 
holding  defendant's  letter  to  plaintiff  agreeing  to  stand  sponsor  for 
lumber  furnished  third  party  by  plaintiff  sufficient  consideration  to 
take  it  out  of  statute  of  frauds  in  Wisconsin. 

If  promisor  has  personal,  immediate  interest  in  transaction,  his  promise 
Is  not  within  statute  of  frauds. 

Approved  in  Kelsey  v.  Munson,  198  Fed.  843,  117  C.  C.  A.  483,  hold- 
ing promise  of  partners  to  consider  debt  of  sureties  on  note — a  lia- 
bility of  firm  is  not  required  to  be  in  writing;  Guaranty  Trust  Co.  v. 
Koehler,  195  Fed.  680,  115  C.  C.  A.  475,  holding -where  guarantor  re- 
ceives benefit  of  contract  of  guaranty,  his  promise  is  not  within  statute ; 
Mine  etc.  Supply  Co.  v.  Stockgrowers '  Bank,  173  Fed.  863,  98  C.  C.  A. 
229,  holding  bank  agreeing  to  pay  debt  of  merchant  to  creditor,  in 
consideration  of  latter  sending  goods  and  dismissing  baseless  action 
against  bank,  latter  was  not  sufficient  consideration  to  remove  case 
from  statute;  Frohardt  Bros.  v.  Duff,  156  Iowa,  149,  Ann.  Gas.  1915B, 
254,  CO  L.  R.  A.  (N.  S.)  242,  135  N.  W.  611,  holding  jury  judge  as  to 
whether  agreement  is  original  or  collateral;  Pratt  v.  Fishwild,  121 
Iowa,  649,  96  N.  W.  1092,  where,  by  agreement  to  pay  debts  of  firm, 
for  consideration,  promisor  makes  debts  his  own,  agreement  is  not 
within  statute  of  frauds;  Colbath  v.  Everett  D.  Clark  Seed  Co.,  112 
Me.  281,  91  Atl.  1009,  holding  where  one  under  contract  to  purchase 
potatoes  agrees  to  guarantee  debt  of  his  immediate  vendor,  agreement 
is  original  and  not  within  statute;  McGowan  Commercial  Co.  v.  Mid- 
land Coal  etc.  Co.,  41  Mont.  221,  108  Pac.  657,  holding  promise  of 
lumber  company  to  pay  debts  of  one  removing  logs  was  within  statute; 
Rice  v.  Hardwick,  17  N.  M.  78,  124  Pac.  802,  holding  agreement  of 
one  to  pay  purchase  price  of  well-drilling  machinery  in  consideration 
of  well  being  drilled  on  his  property  was  supported  by  sufficient  con- 
sideration; Dale  v.  Gaither  Lumber  Co.,  152  N.  C.  653,  28  L.  R.  A. 
(N.  8.)  407,  68  S.  £.  135,  holding  lumber  company  could  hold  out  from 
amount  due  logging  people  the  sum  latter  owed  another  firm;  Waldock 
v.  First  Nat.  Bank,  43  Okl.  354,  143  Pac.  55,  holding  where  goods  are 
delivered  to  two  parties  jointly,  promise  of  one  is  collateral  and  within 
statute;  Peterson  v.  Creason,  47  Or.  72,  81  Pac.  575,  promise  of  mort- 
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gagee  agreed  to  indemnify  purchaser  of  part  of  mortgaged  property 
against  judgment  liens  for  present  consideration  is  not  within  statute 
of  frauds;  Hurst  Hardware  Co.  v.  Goodman,  68  W.  Va.  467,  468,  Aon. 
Oaa.  1912B,  218,  32  L  R.  A.  (N.  S.)  598,  69  S.  E.  900,  holding  promise 
of  stockholder  of  corporation  to  pay  for  goods  delivered  to  it  is  col- 
lateral; Johnson  v.  Bank,  60  W.  Va.  324,  9  Ann.  Oas.  898,  55  S.  E.  395, 
holding  assuming  cost  of  operation  on  sister  is  collateral  promise  and 
within  statute;  Rowell  v.  Smith,  123  Wis.  526,  102  N.  W.  6,  defec- 
tively written  collateral  promise  to  another  for  debt  of  another  is  not 
susceptible  of  part  performance,  so  as  to  afford  collateral  promisee 
right  of  action  to  reform  guaranty;  dissenting  opinion  in  Peele  v. 
Powell,  156  N.  €.  565,  73  S.  E.  239,  majority  holding  agreement  of 
landlord  to  pay  for  goods  furnished  to  tenant  was  collateral;  Smith 
v.  Delaney,  64  Conn.  273,  42  Am.  St.  Rep.  183,  29  Atl.  497,  holding 
promise  to  indemnify  if  party  goes  on  bond  of  party  going  into  busi- 
ness with  promisor  not  within  statute;  Joseph  v.  Smith,  39  Neb.  265, 
42  Am.  St.  Rep.  576,  57  N.  W.  1014,  holding  promise  to  pay  balance 
by  holder  of  chattel  mortgage  to  person  holding  lien,  in  consideration 
of  release  of  possession,  not  within  statute;  Rose  v.  Wollenberg,  31  Or. 
280,  65  Am.  St  Rep.  832,  39  L.  R.  A.  383,  44  Pac.  386,  holding  agree- 
ments between  cosureties  fixing  liabilities  not  within  statute;  Union 
Pacific  Town-Site  Co.  v.  Page,  54  Kan.  371,  36  Pac.  995,  arguendo. 

Distinguished  in  West  v.  Grainger,  46  Fla.  265,  35  South.  94,  holding 
promise  of  guarantor  was  collateral. 

Contracts  of  indemnity,  whether  within  the  statute  of  frauds. 
Note,  42  Am.  St.  Rep.  194. 

What,  within  the  meaning  of  the  statute  of  frauds,  is  a  contract 
to  answer  for  or  pay  the  debt  of  another.  Note,  126  Am.  St 
Rep.  488,  492. 

Whether  oral  promise  is  original  or  collateral  within  statute  of 
frauds  as  depending  on  intention  of  parties.  Note,  Ann.  Oas. 
1914A,  491. 

Application  of  statute  of  frauds  to  promise  to  indemnify.  Note, 
6  Ann.  Gas.  672. 

Oral  contemporary  promise  to  pay  where  benefit  inures  to  another. 
Note,  15  L.  R.  A.  (N.  S.)  216,  218,  222. 

141  V.  8.  491-609,  36  L.  Ed.  830,  12  Sop.  Ot.  32,  KNEEULND  v.  LUGE. 

Railroad  receiver  may  redeem  connecting  road's  stock  in  mechanics' 
lienholders'  hands  as  pledge,  necessary  to  continuity  of  road,  and  issue  pre- 
ferential certificates  therefor. 
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Approved  in  First  Trust  etc.  Bank  v.  Southern  Indiana  Ry.  Co.,  195 
Fed.  333,  holding  "vouchering"  of  claim  for  freight  charges  does  not 
make  same  prior  lien. 

Good  faith  requires  that  receiver's  certificates,  impressed  by  court  with 
preferential  lien,  he  redeemed. 

Approved  in  Cowden  v.  Wild  Goose  Min.  etc.  Co.,  199  Fed.  567,  118 
C.  C.  A.  35,  holding  receiver  consenting  to  judgment  in  consideration  of 
stay  of  execution  was  estopped  to  deny  validity  of  original  service; 
Fanners'  Loan  etc.  Co.  v.  Stuttgart  etc.  R.  R.  Co.,  106  Fed.  568,  hold- 
ing certificates  for  debts  contracted  by  receiver  included  as  "costs  of 
suit"  payable  second  in  order,  trustee  foreclosing  railroad  mortgage; 
Lazear  v.  Ohio  Valley  Steel  Foundry  Co.,  65  W.  Va.  115,  63  S.  E.  777, 
holding  receivers  have  no  authority  to  purchase  property  for  original 
construction  and  defeat  lien  of  previously  issued  certificates;  Hulings 
v.  Jones,  63  W.  Va.  705,  60  S.  E.  878,  holding  allowance  to  receiver 
for  services  is  entitled  to  priority;  Farmers1  Loan  etc.  Co.  v.  Kansas 
City  etc.  R.  Co.,  53  Fed.  191,  holding  court  appointing  receiver  has  right 
to  order  payment  of  claims  prior  to  satisfaction  of  bonds;  Lloyd  v. 
Chesapeake  etc.  R.  Co.,  65  Fed.  359,  directing  receivers  to  borrow  money 
to  pay  interest  on  first  mortgage  where  to  best  interests  to  prevent 
foreclosure. 

Railroad  bondholders,  parties  to  foreclosure  through  trustee,  cannot 
object  to  receiver's  certificates  priority. 

Approved  in  People's  Nat.  Bank  v.  Virginia  Textile  Co.,  104  Va. 
37,  51  S.  E.  156,  following  rule;  Colorado  etc.  Ry.  Co.  v.  Blair,  214  N.  Y. 
513,  Ann.  Cas.  1916D,  1177,  108  N.  E.  843,  holding  trustee  has  no  power 
to  compromise  security;  Central  Trust  Co.  v.  Marietta  etc.  R.  Co.,  75 
Fed.  202,  21  C.  C.  A.  291  (see  dissenting  opinion  in  75  Fed.  208,  21 
C.  C.  A.  291),  and  Central  Trust  Co.  v.  Marietta  etc.  R.  R.  Co.,  75  Fed. 
216,  21  C.  C.  A.  307,  both  applying  principle. 

Claims  which  take  precedence  over  mortgagee  of  railway  and  like 
property.    Note,  54  Am.  St.  Rep.  431. 

Power  to  create  liens  by  receivers.    Note,  83  Am.  St.  Rep.  75. 

Receiver's  certificates.    Notes,  128  Am.  St.  Rep.  113,  114;  Ann.  Oas. 
19130,  47,  51,  52. 

Priority  of  claims  against  property  in  receiver's  hands  over  recorded 
liens.    Note,  2  L.  R.  A.  (N.  S.)  1054. 

Trustee's  consent  to  receiver's  certificates  bound  every  bondholder. 
Approved  in  Atlantic  Trust  Co.  v.  Dana,  128  Fed.  225,  62  C.  C.  A. 
657,  holding  corporation  receiver  ordered  to  defend  suit  to  establish 
lien  against  corporation,  decree  for  mortgagee  binds  receiver  and  all 
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parties  represented  by  him ;  Farmers '  Loan  etc.  Co.  ▼.  Kansas  City  etc. 
R.  Co.,  53  Fed.  185,  bondholders  cannot  be  made  parties  to  suit  unless 
trustee  acts  in  bad  faith. 

Representation  of    bondholders    by  mortgage    trustee.       Note,  16 
L.  R.  A.  (N.  S.)  1012. 

141  XT.  8.  510-520,  35  L.  Ed.  837,  12  Sup.  Ct.  46,   SEITZ  V.    SBSWEBff 
REFRIGERATING  MACHINE  CO. 

Collateral  parol  agreement,  to  be  admissible,  must  be  distinct  subject 
from  written  agreement. 

Approved  in  Sun  Printing  etc.  Assn.  v.  Edwards,  113  Fed.  447,  51 
C.  C.  A.  279,  holding  plaintiff  introducing  evidence  of  conversations  »ud 
negotiations  between  the  parties  prior  to  the  letter  contract,  evident  oi 
such  is  admissible  on  behalf  of  defendant;  McCormick  v.  Yoeman,  26 
Ind.  App.  418,  59  N.  E.  1070,  holding  machine  sold  on  written  war- 
ranty and  paid  for  by  note,  verdict  for  maker  contrary  to  the  evidence, 
no  evidence  being  offered  showing  breach   of  warranty;   Wor!*-11"  v. 
Surest,  106  Ky.  715,  51  S.  W.  446,  holding  contract  in  writing,  no  *rau<i 
buyer  cannot  abate  the  price  on  account  of  breach  of  verbal  rep:re^eni^ 
tions  at  time  of  sale,  article  having  less  value;  Armington  v.  Ste*   » 
Mont.  20,  69  Pac.  117,  holding  absence  of  fraud,  etc.,  contempor*1*0*8 
agreement  between  parties  to  written  sublease  of  mine,  regarding  e   _ 
sion  in  event  of  buying,  was  inadmissible;  Stoweli  v.  Greenwich     . 
Co.,  163  N.  Y.  306,  57  N.  E.  482,  holding  stipulations  contr*dict,*g 
the  written  contract,  and  not  constituting  an  independent  collate***  ,.. 
tract,  parol  evidence  inadmissible  regarding  details  of  agency;  ** 
v.  Monahan,  83  Fed.  119,  27  C.  C.  A.  410,  refusing  oral  testii»OI,y 
to  banking  logs  where  contract  in  writing. 

If  writing,  on  its  face,  implies  completeness,  it  is  conclusively  ^ 
sumed  to  be  the  whole  agreement.  „ 

Approved  in  Harding,  Whitman  &  Co.  v.  York  Knitting  MiUs'   fig 
Fed.  231,  following  rule;  The  Barnstable,  181  U.  S.  472,  45  L.  B<*-  9t)J 
21  Sup.  Ct.  687,  holding  liability  caused  by  negligence  of  vessel  *s  cT     ' 
appointed  and  paid  by  charterers,  not  imposed  upon  "owners  by  f     . 
charter-party  requiring  owners  "pay  insurance  on  vessel19;  R***      ^ 
Coal  Co.  v.  Paisley,  233  Fed.  345,  refusing  to  allow  parol  evidence 
contradict  brokerage  contract;  Marmet  Coal  Co.  v.  People's  C°**  ^^ 
226  Fed.  650,  refusing  to  imply  warranty  that  second-hand  coal  k*^8 
were  equal  in  quality  to  new;  El  Dorado  Oil  Works  v.  Societ^      ^-^ 
merciale  De  L'Oceanie,  182  Fed.  199,  104  C.  C.  A.  561,  holding  ^^e 
ment  of  copra  cannot  be  refused  because  vessel  did  not  deliver  5^|64 
by  most  direct  route;  Gammino  v.  Inhabitants  of  Town  of  D«clli*,,tI,^>ll. 
Fed.  600,  90  C.  C.  A.  465,  refusing  to  allow  parol  to  vary  written 
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traet  for  construction  of  sewer;  Union  Selling  Co.  v.  Jones,  128  Fed. 
675,  63  C.  C.  A.  224,  holding  contract  reduced  to  writing  and  imports 
completeness  on  its  face,  it  will  be  presumed  that  parties  have  included 
every  material  item  and  term;  Smith  v.  Alexander,  146  Fed.  107,  apply- 
ing rule  to  contract  for  steel  work  of  bridge;  United  Engineering  etc. 
Co.  v.  Broadnax,  136  Fed.  354,  69  C.  C.  A.  177,  where  written  accept- 
ance of  offer  to  furnish  stone  for  bridge  stated  it  would  be  effective 
only  when  contract  made  between  acceptor  and  steel  company  approved 
by  bridge  commission,  parol  is  inadmissible  to  prove  other  conditions 
precedent;  Dunn  v.  Mayo  Mills,  134  Fed.  806,  67  C.  C.  A.  450,  refusing 
parol  to  add  condition  to  contract  evidencing  sale  of  goods,  though 
parol  necessary  to  identify  signer  as  member  of  defendant  firm; 
Matthias  v.  Beeche,  111  Fed.  941,  holding  ship  owner's  representations 
prior  to  charter  respecting  vessel's  speed,  same  not  embodied  in  charter, 
are  superseded  by  instrument  in  absence  of  fraud  or  mutual  mistake; 
Montgomery  v.  Aetna  Life  Ins.  Co.,  97  Fed.  917,  38  C.  C.  A.  553,  hold- 
ing written  contract  of  employment  between  general  agent  and  life 
insurance  company,  being  full  and  unambiguous,  parol  evidence  inad- 
missible to  incorporate  collateral  guaranty;  Thompson  Foundry  etc. 
Co.  v.  Glass,  136  Ala.  654,  33  South.  812,  holding  parol .  evidence  is 
inadmissible  to  prove  that  the  lessor  agreed  to  make  repairs,  as  such 
agreement  was  merged  in  the  lease;  Barry-Wehmiller  Mach.  Co.  v. 
Thompson,  83  Ark.  287,  104  S.  W.  138,  refusing  to  allow  parol  to  prove 
promise  as  to  capacity  of  grain  elevator;  McGuire  .v.  Gerstley,  26  App. 
D.  C.  202,  refusing  to  allow  conditions  of  bond  to  be  varied  by  parol; 
Bieber  v.  Gans,  24  App.  D.  C.  522,  holding  written  instrument  for  pay- 
ment of  money  cannot  be  varied  by  parol  to  show  payment  conditional; 
J.  I.  Case  Threshing  Mach.  Co.  v.  Broach,  137  Ga.  602,  73  S.  E.  1063, 
refusing  to  set  aside  sale  on  account  of  misrepresentations  of  agent; 
Bullard  v.  Brewer,  118  Ga.  920,  45  S.  E.  711,  holding  contract  of  par- 
ties reduced  to  writing  having  the  appearance  of  completeness,  parol 
evidence  to  alter  inadmissible,  in  absence  of  fraud,  accident  or  mis- 
take ;  Four  Traction  Auto  Co.  v.  Hurni,  170  Iowa,  488,  153  N.  W.  106, 
holding  where  contract  consists  of  letters  and  writings,  construction  is 
for  court;  Minor  v.  Walker,  179  Mich.  650,  146  N.  W.  307,  admitting 
oral  evidence  to  show  that  stallion  was  registered  animal;  General 
Electric  Co.  v.  O'Connell,  118  Minn.  59,  136  N.  W.  406,  holding  fact 
that  answer  sets  up  fraud  in  obtaining  written  contract  will  not  war- 
rant demurrer  to  same  on  account  of  parol  evidence  being  necessary  in 
proof;  Holmes  v.  Evans,  29  Okl.  377,  118  Pac.  146,  holding  parol  admis- 
sible where  writing  does  not  appear  complete;  Trout  v.  Norfolk  etc. 
Ry.  Co.,  107  Va.  585, 17  L.  R.  A.  (N.  S.)  702,  59  S.  E.  398,  holding  parol 
could  not  establish  collateral  agreement  to  deed,  to  maintain  right  of 
way  over  land;  Griffin  v.  Runnion,  74  W.  Va.  644,  82  S.  E.  687,  refus- 
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ing  to  admit  parol  to  alter  contract  for  sale  of  horse;  Stickney  v. 
Hughes,  12  Wyo.  410,  75  Pac.  948,  in  action  to  recover  amount  of  note, 
evidence  that  made  obligation  to  refund  depend  on  promise  at  variance 
with  written  contract  was  inadmissible;  Hazleton  etc.  Boiler  Co.  v. 
Citizens'  St.  Ry.  Co.,  72  Fed.  323,  refusing  parol  evidence  to  vary  writ- 
ten contract  of  sale  at  specified  sum  where  no  fraud  shown;  McElroy 
v.  British-America  Assur.  Co.,  94  Fed.  997,  36  C.  C.  A.  615,  admitting 
parol  evidence  of  knowledge  of  mortgage  where  insurance  policy  void 
unless  consent  to  mortgage  indorsed  on  policy;  Leicester  Piano  Co.  v. 
Front  Royal  etc.  Imp.  Co.,  55  Fed.  203,  5  C.  C.  A.  60,  and  Blake  v. 
Pine  Mt.  etc.  Coal  Co.,  76  Fed.  654,  22  C.  C.  A.  430,  arguendo. 

Distinguished  in  Fire  Ins.  Assn.  v.  Wickham,  141  U.  S.  576,  35  L.  Ed 
866,  12  Sup.  Ct.  87,  admitting  parol  evidence  to  explain  receipts  if 
expenses  incurred  in  lessening  marine  loss;  North  American  Transp. 
etc.  Co.  v.  Samuels,  146  Fed.  55,  56,  76  C.  C.  A.  506,  admitting  parol 
evidence  to  show  particular  kind  and  quality  of  goods  contracted  to  be 
sold  under  contract  for  sale  of  merchandise  stock;  Wells  v.  Hocking 
Valley  Coal  Co.,  137  Iowa,  548,  114  N.  W.  1084,  holding  parol  evidence, 
is  admissible  to  show  commissions  agreed  on. 

Parol  warranty  of  refrigerating  machine's  capabilities  is  not  admis- 
sible on  complete  written  contract  of  sale. 

Approved  in  Reynolds  v.  General  Electric  Co.,  141  Fed.  556,  73 
C.  C.  A.  23,  written  contract  to  sell  definite  pump  of  certain  capacity, 
which  has  been  selected  and  is  to  be  manufactured,  is  not  warranty  that 
it  is  fitted  for  purposes  intended;  Lower  v.  Hickman,  80  Ark.  509,  97 
S.  W.  681,  refusing  to  admit  parol  as  to  capacity  of  sawmill;  J.  A.  Fay 
&  Eagan  Co.  v.  T.  J.  Dudley  &  Sons,  129  Ga.  317,  58  S.  E.  827,  refusing 
to  imply  warranty  in  sale  of  furniture-making  machine;  Schofield- 
Burkett  etc.  Co.  v.  Rich,  16  Ga.  App.  326,  85  S.  E.  288,  holding  error 
for  court  not  to  exclude  parol  promises  as  to  fitness  of  machine  sold; 
Koons  v.  St.  Louis  Car  Co.,  203  Mo.  256,  101  S.  W.  58,  holding  where 
action  brought  on  written  contract  recovery  cannot  be  had  on  contract 
partly  in  writing  and  partly  in  parol;  Lindsborg  Milling  etc.  Co.  v. 
Danzero,  189  Mo.  App.  161,  174  S.  W.  461,  holding  seller  entitled  to 
recover  value  of  flour  even  though  not  fit  for  particular  method  of 
baking  used  by  buyer;  Sunderland  v.  Hackney  Mfg.  Co.,  192  Mo.  App. 
290,  291,  292,  295,  181  S.  W.  1193,  1194,  1195,  refusing  to  admit  parol 
as  to  warranty  made  regarding  auto-plow  tractor;  Shirk  v.  Mitchell, 
137  Ind.  190,  36  N.  E.  851,  arguendo;  dissenting  opinion  in  Neal  v. 
Flint,  88  Me.  85,  33  Atl.  674,  majority  holding,  where  only  part  of 
agreement  reduced  to  writing,  collateral  agreement  may  be  shown. 

Distinguished  in  Burns  v.  Limerick,  178  Mo.  App.  148,  165  S.  W. 
1168,  holding  where  sale  made  at  auction,  evidence  of  collateral  verbal 
warranty  is  admissible. 
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Subsequent  parol  agreement  to  vary  a  writing.  Note,  56  Am.  St. 
Rep.  660. 

Supplementing  written  contract  by  proof  of  collateral  oral  agree- 
ment.   Note,  2  Ann,  Oa*.  147. 

Right  to  show  parol  warranty  in  connection  with  contract  of  sale 
of  personalty.    Note,  19  L.  R.  A.  (N.  8.)  1189. 

Parol  evidence  to  contradict  written  instrument.  Note,  11  E.  R.  0. 
228. 

Pact  that  written  contract,  apparently  complete,  la  silent  on  point, 
does  not  admit  parol  thereon. 

Approved  in  McGuire  v.  Gerstley,  204  U.  S.  502,  51  L.  Ed.  588,  27 
Sup.  Ct.  332,  holding  obligees  on  bond  for  purchase  price  cannot  show 
by  parol  that  their  liability  was  determinate  on  alteration  of  prices; 
Hamilton  Iron  etc.  Co.  v.  Groveland  Min.  Co.,  233  Fed.  392,  and  Blue- 
grass  Canning  Co.  v.  Steward,  175  Fed.  540,  99  C.  C.  A.  159,  both  re- 
fusing to  add  parol  warranty  to  written  contract  of  sale ;  Watkins  Salt 
Co.  v.  Mulkey,  225  Fed.  743,  holding  court  is  judge  as  to  whether 
prior  parol  agreement  is  merged  in  written  contract;  Harris  v.  Marsh, 
217  Fed.  558,  133  C.  C.  A.  407,  admitting  parol  testimony  as  to  war- 
ranty of  quality  of  jewelry;  Lillard  v.  Kentucky  Dist.  etc.  Co.,  134 
Fed.  173,  182,  183,  67  C.  C.  A.  74,  construing  contract  for  sale  and 
delivery  of  distillery  slop  at  feeding  lot  with  reference  to  custom; 
Morris  v.  Chesapeake  &  0.  S.  S.  Co.,  125  Fed.  67,  holding  where  steam- 
ship contract  for  carriage  of  cattle  makes  no  distinction  between  sev- 
eral vessels  named,  parol  evidence  cannot  except  one  from  such  war- 
ranty ;  Telluride  Power  etc.  Co.  v.  Crane  Co.,  208  111.  226,  70  N.  E.  322, 
applying  rule  where  written  proposal  to  purchase  did  not  mention  war- 
ranty, though  warranty  expressed  in  previous  negotiations;  Hawley 
Furnace  Co.  v.  Hooper,  90  Md.  397,  45  Atl.  458,  holding  contract  to 
put  in  furnace  guaranteeing  certain  saving  in  cost  of  fuel,  but  silent 
as  to  manner  of  ascertaining,  contemporaneous  verbal  understanding 
inadmissible;  Kelly  v.  Ellis,  39  Mont.  606,  104  Pac.  875,  refusing  to 
allow  parol  to  prove  that  contract  for  sale  of  sheep  ranch  intended 
seller  to  act  as  manager;  Burton-Lingo  Co.  v.  Patton,  15  N.  M.  315, 
27  L.  R.  A.  (N.  S.)  420,  107  Pac.  682,  refusing  to  admit  parol  to  vary 
terms  of  insurance  policy;  Winton  Motor  Carriage  Co.  v.  Blomberg, 
84  Wash.  460,  147  Pac.  24,  refusing  to  admit  parol  evidence  to  vary  con- 
tract for  sale  of  automobiles;  Chicago  etc.  Ry.  Co.  v.  Kendall,  167  Fed. 
69,  16  Ann.  Cas.  560,  93  C.  0.  A.  422,  arguendo;  McAleer  v.  United 
States,  150  U.  S.  432,  87  L,  Ed.  1133,  14  Sup.  Ct.  163,  following  rule 
in  contract  for  use  of  patent  without  specified  rental ;  Union  Nat.  Bank 
v.  German  Ins.  Co.,  71  Fed.  476,  18  C.  C.  A.  203,  holding  parol  nego- 
XV— 54 


141 U.  S.  610-S20       NOTES  ON  U.  S.  REPORTS.  850 

tiations  leading  tip  to  written  contract  merged  in  contract  and  cannot 
be  explained  by  parol ;  Worland  v.  Secrest,  106  Ky.  715,  51  S.  W.  446, 
refusing  abatement  of  price  for  breach  of  verbal  warranty  where  eon- 
tract  in  Writing  and  no  fraud ;  John  Hutchinson  Mfg.  Co.  v.  Pinch,  107 
Mich.  14,  64  N.  W.  729,  rejecting  parol  evidence  as  to  power  required 
where  agreement  to  pay  for  machinery  when  "fixed  and  gives  good  re- 
sults"; Dickson  v.  Hartman  Mfg.  Co.,  179  Pa.  St.  348,  36  Atl.  247, 
holding  parol  evidence  of  employment  for  one  year  inadmissible  where 
contract  evidenced  by  letters;  dissenting  opinion  in  Harman  v.  Har- 
man,  70  Fed.  936,  17  C.  C.  A.  479,  majority  holding,  where  contract 
only  partly  in  writing,  oral  agreement  must  be  consistent  with  written 
stipulations;  Harrison  v.  Fortlage,  161  U.  S.  63,  40  L.  Ed.  618, 16  Sap. 
Ct.  489,  arguendo. 

Distinguished  in  Miller  v.  Spring  Garden  Ins.  Co.,  202  Fed.  444, 
120  C.  C.  A.  548,  holding  parol  admissible  to  explain  ambiguity  in  in- 
surance policy. 

Bale  of  definite  article  by  manufacturer  implies  no  warranty  of  fltnesi 
for  purpose  disclosed  by  buyer's  order. 

Approved  in  Oil  Creek  etc.  Min.  Co.  v.  Fairbanks,  19  Colo.  App.  152, 
74  Pac.  546,  Lombard  Water  Wheel  etc.  Co.  v.  Great  Northern  Paper 
Co.,  101  Me.  120,  63  Atl.  557,  American  Home  Savings  Bank  Co.  v. 
Guardian  Trust  Co.,  210  Pa.  325,  59  AtL  1110,  and  Beggs  v.  Hanley 
Brewing  Co.,  27  R.  I.  391,  62  Atl.  375,  all  following  rule ;  Baer  Grocer 
Co.  v.  Barber  Milling  Co.,  223  Fed.  972,  139  C.  C.  A.  449,  holding  seller 
of  flour  to  retailer  did  not  warrant  that  flour  would  be  acceptable  to 
buyer's  customers;  Kansas  City  Bolt  etc.  Co.  v.  Rodd,  220  Fed.  754, 
136  C.  C.  A.  356,  holding  implied  warranty  survives  acceptance  where 
there  is  no  knowledge  of  defect;  People's  Light  Co.  v.  Rathbun-Jones 
Engineering  Co.,  218  Fed.  168,  133  C.  C.  A.  523,  holding  manufacturer 
does  not  warrant  machinery  not  manufactured  by  him;  Alderson  *• 
General  Electric  Co.,  210  Fed.  779,  127  C.  C.  A.  325,  holding  contract 
for  sale  of  electrical  machinery  does  not  warrant .  absence  of  vibration 
on  building;  Savery  Hotel  Co.  v.  Under-feed  Stoker  Co.,  178  Fed.  * 
102  C.  C.  A.  254,  refusing  to  imply  warranty  as  to  effect  of  mechanic*1 
stokers  on  heating  plant ;  Huntington  v.  Toledo  etc.  R.  Co.,  175  Fed. 
537,  99  C.  C.  A.  154,  refusing  to  imply  warranty  as  to  fitness  of  cans; 
Davis  Calyx  Drill  Co.  v.  Mallory,  137  Fed.  335,  336,  69  L.  R.  A.  973,  ® 
C.  C.  A.  662,  applying  rule  on  sale  of  drill  described  in  catalog06' 
Frederick  Mfg.  Co.  v.  Devlin,  127  Fed.  75,  62  C.  C.  A.  53,  holding  bicycle 
manufacturers  agreeing  to  furnish  stem  casting  as  per  sample  of  cer- 
tain steel,  where  not  bound  to  a  selection  within  their  opinion;  0°°& 
v.  Dickson  Mfg.  Co.,  113  Fed.  222,  51  C.  C.  A.  175,  holding  vendee  order- 
ing article  of  manufacturer  for  particular  purpose,  having  opportunity 
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to  inspect  daring  the  manufacture,  no  implied  warranty  against  latent 
defects;  Providence  Mach.  Co.  v.  Laurens  Cotton  Mills,  98  Fed.  199, 
holding  machinery  furnished  under  written  contract,  defendant  alleging 
it  unfit,  but  not  denying  conformation  to  contract,  and  claiming  damage 
for  defects,  parol  evidence  admissible  in  explanation;  Kullman,  Salz 
&  Co.  v.  Sugar  etc.  Mfg.  Co.,  153  Cal.  732,  96  Pac.  371,  refusing  to 
imply  warranty  in  sale  of  tanning  machinery;  Purity  Ice  Co.  v.  Hawley 
Down  Draft  Furnace  Co.,  22  App.  D.  C.  591,  holding  burden  of  proof 
is  on  vendee  to  show  articles  did  not  conform  to  warranties  made; 
John  A.  Roebling's  Sons  Co.  v.  Southern  Power  Co.,  142  Ga.  477,  484, 
L.  R.  A.  1915B,  900,  83  S.  E.  144,  147,  holding  in  action  for  breach 
of  warranty,  defects  must  be  specifically  alleged;  Hawley  Down  Draft 
etc..  Co.  v.  E.  Van  Winkle  etc.  Mach.  Wks.,  4  Ga.  App.  86,  60  S.  E. 
1009,  refusing  to  imply  warranty  that  furnaces  would  accomplish  pur- 
pose intended;  De  Loach  Mill  Mfg.  Co.  v.  Tutweiler  Coal  etc.  Co.,  2 
Ga.  App.  499,  58  S.  E.  792,  refusing  to  allow  breach  of  warranty  as 
defense  to  suit  for  purchase  price;  Crankshaw  v.  Schweizer  Mfg.  Co., 
1  Ga.  App.  379,  58  S.  E.  22?,  refusing  to  imply  warranty  that  jewelry 
cases  would  perform  work  required;  Electric  Storage  Battery  Co.  v. 
Waterloo  etc.  Ry.  Co.,  138  Iowa,  374,  19  L.  R.  A.  (N.  S.)  1183,  116 
N.   W.  146,  holding  buyer  using  goods  for  many  months  could  not 
claim  warranty  as  defense  to  suit  for  purchase  price;  Fuchs  &  Lang 
Mfg.  Co.  v.  R.  J.  Kittredge  &  Co.,  242  HI.  94,  98,  89  N.  E.  725,  726, 
refusing  to  imply  warranty  in  sale  of  bronzing  machine ;  Sullivan  Mach. 
Co.  v.  Breeden,  40  Ind.  App.  631,  82  N.  E.  109,  refusing  to  imply  war- 
ranty in  sale  of  channeling  machine;  Ehrsam  v.  Brown,  76  Kan.  214, 
15  L.  R.  A.  (N.  S.)  877,  91  Pac.  182,  holding  one  who-did  not  manu- 
facture mill  machinery  cannot  warrant  same;   Philbrick  v.   Kendall, 
111  Me.  201,  88  Atl.  541,  holding  manufacturer  of  fertilizing  machine 
warrants  its  fitness  for  fertilizing  purposes ;  Remy,  Schmidt  &  Pleissner 
v.  Healy,  161  Mich.  276,  21  Ann.  Gas.  74,  29  L.  R.  A.  (N.  S.)  139,  126 
N.   W.   206,   holding  purchaser   cannot   claim   warranty  except   when 
buying  direct  from  manufacturer.;  Mark  v.  H.  D.  Williams  Cooperage 
Co.,  204  Mo.  264,  103  S.  W.  25,  refusing  recovery  for  breach  of  war- 
ranty in  sale  of  pipes  to  be  used  in  dry  kiln ;  Berger  Mfg.  Co.  v.  Crites, 
178  Mo.  App.  223,  165  S.  W.  1166,  refusing  to  imply  warranty  that 
building  material  was  fit  for  use  intended;  W.  R.  Colchord  Machinery 
Co.  v.  Loy- Wilson  Foundry  etc.  Co.,  131  Mo.  App.  548,  110  S.  W.  632, 
holding  seller  of  second-hand  machine  does  not  warrant  fitness;  Fair- 
banks, Morse  &  Co.  v.  Baskett,  98  Mo.  App.  70,  71  S.  W.  1118,  holding 
seller  delivering  gasoline  engine  of  kind  and  character  agreed  on,  there 
was  no  implied  warranty  that  it  would  meet  purchaser's  use;  Nutting 
v.  Watson,  Woods  Bros.  &  Kelly  Co.,  84  Neb.  469,  25  L.  R.  A.  (N.  S.) 
823,  121  N.  W.  584,  holding  death  of  stallion  without  any  fault  on  part 
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of  vendor  cannot  be  basis  of  suit  for  breach  of  warranty;  Stanford  v. 
National  Drill  &  Mfg.  Co.,  28  Okl.  443,  114  Pac.  735,  holding  contract 
for  purchase  of  well  drill  did  not  warrant  that  it  would  bore  in  land 
in  New  Mexico;  Pacific  Aviation  Co.  v.  Philbrick,  67  Wash.  419,  121 
Pac.  865,  refusing  to  admit  parol  warranty  that  aeroplane  would  fly; 
Caldwell  Bros.  &  Co.  v.  Coast  Coal  Co.,  58  Wash.  467,  108  Pac.  1077, 
holding  there  was  no  warranty  that  four  hundred  ton  coal-washer  would 
wash  four  hundred  tons  per  day;  La  Crosse  Plow  Co.  v.  Brooks,  142  Wis. 
645,  126  N.  W.  5,  refusing  to  imply  warranty  in  sale  of  gang-plow; 
Pullman's  Palace  Car  Co.  v.  Metropolitan  St.  Ry.  Co.,  157  U.  S.  108, 
39  L.  Ed.  638,  15  Sup.  Ct.  507,  following  rule  in  purchase  of  Pullman 
cars;  Grand  Ave.  Hotel  Co.  v.  Wharton,  79  Fed.  45,  24  C.  C.  A.  441, 
City  etc.  Ry.  Co.  v.  Basshor,  82  Md.  406,  33  Atl.  636,  and  Milwaukee 
Boiler  Co.  v.  Duncan,  87  Wis.  125,  41  Am.  St.  Rep.  36,  58  N.  W.  234, 
following  rule  in  purchase  of  steam  boiler;  J.  I.  Case  Plow  Works  v. 
Niles,  90  Wis.  603,  63  N.  W.  1016,  holding  no  implied  warranty  where 
certain  wheels  ordered  and  tested  in  plaintiff's  presence  before  signing 
contract. 

Distinguished  in  Hamilton  Iron  etc.  Co.  v.  Groveland  Min.  Co.,  233 
Fed.  393,  holding  seller  to  warranty  as  to  percentage  of  manganese  con- 
tained in  iron  ore;  Leavitt  v.  Fiberloid  Co.,  196  Mass.  451,  15  L.  R.  A. 
(N.  S.)  855,  82  N.  E.  687,  holding  where  manufacturer  of  fiberloid  sold 
same  to  comb  maker,  there  was  an  implied  warranty  that  same  would 
not  take  fire  in  process  of  manufacture;  Berg  v.  Rapid  Motor  Vehicle 
Co.,  78  N.  J.  L.  727,  75  Atl.  934,  holding  manufacturer  selling  sight- 
seeing automobile  warrants  its  fitness  for  use  intended ;  Jones  &  Laugh- 
lin  Steel  Co. -7.  Wood,  149  Pa.  426,  94  Atl.  1068,  holding  cement 
manufacturer  knowing  that  elbows  were  to  be  used  in  trench  work  war- 
ranted their  fitness;  dissenting  opinion  in  Davis  v.  Colyx  Drill  Co.  v. 
Mallory,  137  Fed.  339,  69  L.  R.  A.  973,  69  C.  C.  A.  662,  majority  apply- 
ing rule  on  sale  of  drill  described  in  catalogue. 

Warranties  of  quality  implied  in  sales.    Note,  102  Am.  St.  Rep.  619. 

Implied  warranty  of  fitness  of  property  bought  lor  special  pur- 
pose.   Note,  22  L.  R.  A.  188. 

Implied  warranty  of  article  of  fitness  for  use  under  existing  con- 
ditions.   Note,  6  L  R.  A.  (N.  S.)  181. 

Effect  of  sale  with  particular  description  of  kind  or  quality.    Note, 
35  L.  R.  A.  (N.  S.)  287. 

Representations  of  capacity  of  machine,  accompanied  by  refusal  to 
guarantee  in  writing,  is  not  a  warranty. 

Approved  in  Providence  Mach.  Co.  v.  Laurens  Cotton  Mills,  98  Fed. 
200,  holding  machinery  manufactured  for  a  particular  use  being  fit, 
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proper  and  efficacious,  buyer's  disappointment  in  securing  desired  re- 
sults no  grounds  for  action. 

Miscellaneous.  Cited  in  Flemming  v.  Satterfield,  4  Ga.  App.  351,  61 
S.  E.  519,  without  opinion. 

141#  TJ.  8.  520-527,  85  L.  Bd.  841,  12  Sup.  Ot.  60,  METROPOLITAN  NAT. 
BANK  v.  GLAOGETT. 

State  decision  on  national  bank's  liability  for  notes  issued  while  State 
bank  raises  Federal  question. 

Approved  in  Yates  v.  Jones  Nat.  Bank,  206  U.  S.  167,  51  L.  Ed.  1009, 
27  Sup.  Ct.  638,  holding  liability  of  officers  of  national  bank  for  making 
of  false  report  raises  Federal  question;  Illinois  Central  R.  R.  Co.  v. 
McKendree,  203  U.  S.  526,  51  L.  Ed.  303,  27  Sup.  Ct.  153,  holding  pro- 
ceeding against  railroad  for  violation  of  quarantine  act,  where  consti- 
tutionality of  act  is  set  up,  raises  Federal  question;  Nutt  v.  Knut,  200 
U.  S.  19,  50  L.  Ed.  352,  26  Sup.  Ct.  216,  upholding  jurisdiction  on  error 
where  one  asserts  that  judgment  cannot  be  rendered  against  him  con- 
sistently with  Federal  statutes;  McCormick  v.  Market  Nat.  Bank,  165 
U.  S.  546,  41  L.  Ed.  820,  17  Sup.  Ct.  435,  reviewing  judgment  of  State 
court  in  action  against  national  bank,  involving  Rev.  Stats.,  §  5136. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  R.  A.  536. 

Bank  changing  from  State  to  national,  by  act  of  1864,  does  not  termin- 
ate its  existence,  but  changes  jurisdiction. 

Approved  in  Michigan  Ins.  Bank  v.  Eldred,  143  U.  S.  300,  36  L.  Ed. 
164,  12  Sup.  Ct.  452,  bank  converted  from  State  to  national  may  sue 
in  former  name;  Melton  v.  Pensacola  Bank  etc.  Co.,  190  Fed.  135,  111 
C.  C.  A.  166,  holding  changing  place  of  payment  on  note  to  conform 
with  change  in  name  made  by  bank  will  not  vitiate  note. 

When  a  corporation  becomes  liable  for  the  debts  of  a  preceding 
corporation  or  partnership.    Note,  59  Am.  St.  Rep.  553. 

Change  of  name  of  private  corporation.    Note,  Ann.  Gas.  1242. 

141  U.  8.  528-539,  86  L.  Ed.  843,  12  Sup.  Ot  87,  CROSS  v.  ALLEN. 

Transfer  to  citizen  of  another  State  of  overdue  note  and  mortgage, 
for  value,  is  not  collusive  under  act  of  1875. 

Approved  in  Turnbull  v.  Ross,  141  Fed.  652,  72  C.  C.  A.  609,  trial 
judge  may  dismiss  suit  where  there  has  been  collusive  transfer  of  sub- 
ject matter  of  action  to  give  Federal  jurisdiction. 

Wife  mortgaging  separate  property  for  husband's  debt  becomes  surety. 
Approved  in  Hinton  v.  Greenleaf,  113  N.  C.  7,  18  S.  E.  57,  following 
rule. 
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Suretyship  of  wife  under  mortgage  of  separate  property  for  hus- 
band's debt.    Note,  5  Ann.  Cas.  643. 

One  mortgaging  his  estate  to  secure  debt  of  another  as  a  surety. 
Note,  18  E.  R.  0.  197. 

Principal's  payment  of  Interest  on  note  not  barred  keeps  it  alive  as 
to  surety  also.  « 

Approved  in  Clark  v.  Gerstley,  26  App.  D.  C.  208,  holding  surety  not 
entitled  to  notice  of  extension  of  time  of  payment  of  debt;  Brown  y. 
Hayes,  146  Mich.  476,  109  N.  W.  845,  holding  payment  made  by  one 
joint  mortgagor  keeps  same  alive  as  to  other;  Kaiser  v.  Idleman,  57  Or. 
230,  28  L.  R.  A.  (N.  S.)  169,  108  Pac.  195,  holding  partial  payment 
of  mortgage  keeps  statute  from  running;  Sheak  v.  Wilbur,  48  Or.  377, 
378,  11  Ann.  Gas.  58,  86  Pac.  375,  376,  holding  part  payment  by  trustee 
in  bankruptcy  of  maker  of  note  tolls  statute;  Hedrick  v.  Byerly,  119 
N.  C.  422,  25  S.  E.  1020,  holding  bar  of  statute  on  action  on  note  does 
not  bar  foreclosure  of  mortgage  made  by  wife  to  secure  husband 's  debt. 

Distinguished  in  Bergman  v.  Bly,  66  Fed.  43,  13  C.  C.  A.  319,  holding 
payment  by  joint  promisor  on  note  payable  in  Wyoming  does  not  pre- 
vent running  of  Wyoming  statute  against  other;  Stubblefield  v.  Mc- 
Auliff,  20  Wash.  446,  449,  55  Pac.  638,  639,  holding,  under  2  Hill's 
Code,  §  132,  payments  by  husband  do  not  extend  limitation  statute  as 
against  wife  joining  in  mortgage. 

Effect  of  the  bar  of  the  statute  of  limitations.  Note,  95  Am.  St 
Rep.  -671. 

Payment  on  barred  debt  as  reviving  lien  of  barred  mortgage  given 
to  secure  debt.    Note,  Ann.  Gas.  1912B,  508. 

Part  payment  by  joint  debtor  as  suspending  running  of  statute 
of  limitations  as  to  joint  obligors  not  authorizing  or  ratifying 
such  acts.    Note,  Ann.  Gas.  1912D,  1330,  1334. 

Payment  or  promise  by  principal  as  extending  limitation  period  as 
to  surety.    Note,  37  L.  R.  A.  (N.  S.)  276,  277. 

If  obligations  not  barred,  there  can  be  no  laches  in  suing  on  the  mort- 
gage securing  them. 

Approved  in  George  v.  Butler,  26  Wash.  465,  90  Am.  St.  Rep.  762, 
67  Pac.  266,  holding  several  notes  secured  by  a  mortgage,  each  is  founda- 
tion for  separate  action,  and  limitations  will  run  against  those  first  due, 
though  others  not  barred. 

Surety  is  not  discharged  by  modification  of  contract,  adding  to  security 
and  not  affecting  his  rights. 

Approved  in  Prairie  State  Bank  v.  United  States,  164  U.  S.  238,  41 
L.  Ed.  418,  17  Sup.  Ct.  147,  following  rule;  Wilkinson  v.  McKimmie, 
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36  App.  D.  C.  346,  and  Wilkinson  v.  McKimmie,  229  U.  S.  593,  57  L.  Ed. 
1343,  33  Sup.  Ct.  879,  both  holding  rights  of  sureties  on  bond  of  con- 
tractor, agreeing  to  build  houses  in  consideration  of  conveyance  of  lots, 
are  not  affected  by  agreement  of  principals  not  to  convey  lots  on  which 
buildings  are  to  be  erected;  Pittsburgh-Buffalo  Co.  v.  American  Fidelity 
Co.,  219  Fed.  823,  135  C.  C.  A.  488,  holding  question  of  alteration  is 
for  jury;  Zeigler  ▼.  Hallahan,  131  Fed.  208,  66  C.  C.  A.  1,  surety  for 
tenant  who  was  bound  to  keep  and  pay  rent  and  deliver  premises  in 
good  condition  at  end  of  .term  discharged  by  insertion  of  provision  that 
on  total  or  partial  burning  of  premises  lease  should  be  void;  Guilford 
Granite  Co.  v.  Harrison  Granite  Co.,  23  App.  D.  C.  23,  holding  where 
contract  calls  for  construction  of  work  in  portions,  discharge  of  con- 
tractor on  one  portion  does  not  affect  surety. 

Discharge  of  surety  as  discharge  of  security  given  by  him.  Note, 
12  Ann.  Gas.  551. 

Supreme  Court  will  follow  Oregon  decision  that  Oregon  wife  cannot 
bind  her  estate  for  husband's  debts. 

Approved  in  Cowhick  v.  Shingle,  5  Wyo.  101,  63  Am.  St.  Rep.  28, 
25  L.  R.  A.  612,  37  Pac.  694,  applying  principle  in  State  court. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to,  Federal  courts. 
Note,  40  L.  R.  A.  (N.  S.)  431. 

Supreme  Court  will  presume  State  court's  decision  deliberate  and  well 
considered. 

Approved  in  In  re  Floyd  v.  Hayes,  225  Fed.  265,  holding  Federal 
court  should  follow  State  court's  decision;  Des  Moines  Water  Co.  v. 
Des  Moines,  194  Fed.  558,  and  Des  Moines  Water  Co.  v.  Des  Moines, 
206  Fed.  661,  124  C.  C.  A.  445,  both  holding  act  of  Supreme  Court  of 
Iowa  in  appointing  judges  to  act  as  arbitrators  in  condemnation  of  land 
for  waterworks  will  be  presumed  to  be  justified  by  statute;  Manhattan 
Life  Ins.  Co.  v.  Albro,  127  Fed.  285,  62  C.  C.  A.  213,  holding  without 
regard  to  its  correctness,  construction  of  State  statute  by  State  Supreme 
Court  binds  Federal  court  sitting  therein  in  legal  actions  of  same  char- 
acter; Southern  R.  Co.  v.  North  Carolina  Corp.  Com.,  99  Fed.  165, 
holding  deoision  of  highest  State  court  construing  State  statute,  will 
be  recognized  as  authoritative  by  a  Federal  court,  except  where  prior 
rights  are  affected;  Folsom  v.  Township  of  Ninety-Six,  59  Fed.  68,  fol- 
lowing rule  in  suit  on  township  bonds  in  North  Carolina;  San  Diego 
Flume  Co.  v.  Souther,  90  Fed.  169,  32  C.  C.  A.  548,  applying  principle 
in  decision  upon  California  irrigation  statute;  dissenting  opinion  in 
Oleson  v.  Wilson,  20  Mont.  553,  52  Pac.  375  (see  63  Am.  St.  Rep.  644, 
note),  majority  holding  construction  of  State  statute  by  State  court 
will  not  prevail  when  not  in  harmony  with  policy  of  borrowing  State. 
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Distinguished  in  Stubblefield  v.  McAuliff,  20  Wash.  445,  55  Pae.  638, 
holding,  under  2  Hill 's  Code,  §  132,  payments  by  husband  do  not  extend 
statute  as  against  wife  joining  in  mortgage. 

Extension  of  mortgage  lien  by  renewal  of  secured  debt.    Note,  55 
L.  R.  A.  685. 

141  V.  8.  539-642,  35  L.  Ed.  849,  12  Sup.  Ot.  66,  ADAMS  v.  «i.t.aimi 
STAMPING  CO. 

Patent  is  not  valid  for  mere  aggregation  of  old  devices  without  novel 
or  useful  result. 

Approved  in  Sotel  Security  Checking  Co.  v.  Lorraine  Co.,  155  Fed. 
301,  holding  Hicks  patent  for  cash  register  for  waiters  was  but  collec- 
tion of  old  methods;  Voightmann  v.  Weis  etc.  Cornice  Co.,  148  Fed. 
853,  78  C.  C.  A  538,  affirming  133  Fed.  304,  and  holding  void  Voight- 
mann patent  No.  600,186,  for  automatically  closing  fireproof  window- 
sash  ;  Sloan  Filter  Co.  v.  Portland  Gold  Min.  Co.,  139  Fed.  26,  71  C.  C.  A. 
460,  holding  void  Sloan  patent  No.  587,874,  for  barrel  filter  for  filtration 
of  precious  metal  solutions;  Rodiger  v.  Thaddeus  Davids  Mfg.  Co.,  126 
Fed.  964,  965,  holding  Rodiger  patent  for  mucilage-holder,  merely  com- 
bination of,  old  elements,  effect  producing  nothing  novel,  lacks  patent- 
able invention;  J.  L.  Mott  Iron  Works  v.  Hoffman  etc.  Mfg.  Co.,  110 
Fed.  775,  holding  Hammann  patent  for  supply  connections  for  basins 
or  baths  is  void  for  lack  of  patentable  invention,  involving  only  exercis* 
of  mechanical  skill;  Hickory  Wheel  Co.  v.  Frazier,  100  Fed.  102,  40 
C.  C.  A.  296,  holding  Elliott  patent  for  sulky  wheels  provided  with 
pneumatic  bicycle  tires  not  subject  of  invention;  Watson  v.  Stevens, 
51  Fed.  759,  2  C.  C.  A.  500,  upholding  Watson  shank-stiffener  patent 
No.  367,484;  St.  Paul  Plow  Works  v.  Deere,  54  Fed.  502,  upholding 
Perkinson  harrow  patent  No.  178,461;  Interior  Lumber  Co.  v.  Perkins, 
80  Fed.  531,  25  C.  C.  A.  613,  holding  Perkins'  shingle-machine  patent 
No.  380,346  void  as  to  certain  claims;  Johnston  v.  Woodbury,  96  Fed. 
434,  holding  Johnston  ore-concentrator  patent  No.  490,849  void  in  view 
of  prior  art. 

Distinguished  in  Butte  City  St.  Ry.  Co.  v.  Pacific  Cable  Ry.  Co.,  60 
Fed.  91,  8  C.  C.  A.  484,  upholding  Root  track-brake  patent  No.  304,843. 

Right  to  patent  for  application  of  old  mechanical  process  or  con- 
trivance to  analogous  purpose.    Note,  20  E.  R.  C.  124. 

Right  to  patent  for  new   combination  of  machines  or  processes. 
Note,  20  E.  R.  0.  158. 

Patent  being  a  mere  aggregation  of  old  elements,  without  new  result, 
refusal  to  instruct  what  jury  must  find,  not  error. 

Approved  in  Charles  Boldt  Co.  v.  Nivison-Weiskopf  Co.,  194  Fed.  874, 
114  C.  C.  A.  617,  holding  Boldt  patent  for  bottle  design  showed  no  new 
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invention ;  Kelly  v.  Clow,  89  Fed.  303,  32  C.  C.  A.  205,  holding  Smith 
water-closet  patent  No.  258,144,  claims  1,  2,  3  and  5,  void 

Patentable  character  and  not  novelty  being  at  Issue,  fact  of  general 
use  is  not  Important, 

Approved  in  Cincinnati  Traction  Co.  v.  Pope,  210  Fed.  449,  127 
C.  C.  A.  175,  upholding  Pope  patent  for  time-limit  transfer  ticket ;  Boss 
Mfg.  Co.  v.  Thomas,  182  Fed.  814,  105  C.  C.  A.  243,  holding  general  use 
of  Walter  patent  for  corn-husker  does  not  support  its  patentability; 
Klein  v.  Seattle,  77  Fed.  204,  23  C.  C.  A.  114,  following  rule  and  holding 
Klein  insulating-pin  patent  No.  297,699,  void;  Schwarzwaelder  v.  De- 
troit, 77  Fed.  892,  holding  Chichester  folding-chair  patent  No.  328,838 
void ;  Watson  v.  Stevens,  51  Fed.  760,  2  C.  C.  A.  500,  Indurated  Fibre 
etc.  Co.  v.  Grace,  52  Fed.  129,  and  Patent-Button  Co.  v.  Consolidated 
Fastener  Co.,  84  Fed.  191,  arguendo. 

141  TJ.  8.  548-548,  85  L.  Ed.  851,  12  Sop.  Ot.  81,  OLCOTT  V.  HEADRICK. 

Court  may  hold  foreclosure  purchaser  for  claim  against  receiver,  under 
decree  of  confirmation,  notwithstanding  expiration  of  time  limit  fixed 
in  foreclosure  decree. 

Approved  in  Anderson  v.  Condict,  93  Fed.  352,  35  C.  C.  A.  335,  and 
Houston  etc.  Ry.  Co.  v.  Crawford,  88  Tex.  280,  53  Am.  St.  Rep.  755,  28 
L.  R.  A.  764,  31  S.  W.  178,  both  following  rule ;  Kennedy  v.  Roundtree, 
63  S.  C.  403,  41  S.  E.  480,  holding  on  foreclosure  in  Federal  Circuit 
Court,  such  court  retains  jurisdiction  of  the  parties  and  subject  matter 
until  sale  is  confirmed;  United  States  Fidelity  etc.  Co.  v.  Rainey,  120 
Tenn.  371,  113  S.  W.  400,  holding  creditor  may  present  claim  in  credi- 
tor's suit  any  time  before  final  distribution  of  fund;  Houston  etc.  Ry. 
Co.  v.  Crawford,  88  Tex.  280,  31  S.  W.  178,  holding  jurisdiction  of  Fed- 
eral court  ceases  upon  discharge  of  receiver  and  delivery  of  property  to 
purchaser,  and  State  could  then  enforce  its  own  judgment  according  to 
its  laws. 

Distinguished  in  Houston  etc.  Ry.  Co.  v.  Bath,  17  Tex.  Civ.  App.  707, 
44  S.  W.  600,  arguendo. 

141  U.  8.  648-556,  35  L.  Ed.  853,  12  Sup.  Ot.  91,  ROGERS  V.  UNITED 
STATES. 

Although  no  law  authorises  District  Court  trial  without  jury,  parties 
may  by  stipulation. 

Approved  in  United  States  v.  Louisville  etc.  R.  Co.,  167  Fed.  308,  93 
C.  C.  A.  58,  refusing  to  review  case  tried  by  stipulation,  by  judge  with- 
out jury. 
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Circuit  and  Supreme  Courts  must  affirm  District  Court  judgment  with- 
out jury;  neither  law  nor  fact  la  examinable. 

Approved  in  Campbell  v.  United  States,  224  U.  S.  105,  56  L.  Ed.  686, 
32  Sup.  Ct.  398,  refusing  to  review  District  Court's  findings  in  cause 
tried  without  jury;  O'Reilly  De  Camara  v.  Brooke,  209  U.  S.  52,  52 
L.  Ed.  678,  28  gup.  Ct.  439,  reviewing  only  allegations  of  complaint; 
Frank  v.  United  States,  192  Fed.  868,  113  C.  C.  A.  188,  holding  where 
cause  was  not  tried  on  agreed  statement  of  facts,  same  was  not  review- 
able; St.  Joseph  Stockyards  Co.  v.  United  Slates,  187  Fed.  105,  110 
C.  C.  A.  432,  holding  no  bill  of  exceptions  is  requisite  to  present  finding 
in  cause  tried  without  jury;  Low  v.  United  States,  169  Fed.  88,  94 
C.  C.  A.  1,  refusing  to  review  cause  tried  by  judge  without  jury;  United 
States  v.  St.  Louis  etc.  Ry.  Co.,  169  Fed.  75,  94  C.  C.  A.  441,  applying 
principle  in  prosecution  for  violation  of  twenty-eight  hour  law;  United 
States  v.  Cleage,  161  Fed.  87,  88  C.  C.  A.  249,  applying  principle  in  suit 
to  recover  taxes ;  American  Sales-Book  Co.  v.  Bullivant,  117  Fed.  260,  54 
C.  C.  A.  287,  holding  legal  action  in  Federal  Circuit  Court,  tried  by 
stipulation  without  jury,  its  findings  of  facts  not  reviewable  on  writ  of 
error,  if  any  evidence  supporting;  Rush  v.  Newman,  58  Fed.  160, 
7  C.  C.  A.  136,  holding,  where  jury  waived,  appellate  court  only  considers 
sufficiency  of  declaration ;  Merrill  v.  Floyd,  50  Fed.  850,  2  C.  C.  A.  58, 
arguendo. 

Distinguished  in  Eastern  Oil  Co.  v.  Holcomb,  212  Fed.  128,  128 
C.  C.  A.  642,  holding  Rev.  Stats.,  §  649,  authorizes  trials  of  issue  of  fact 
without  jury. 

141  TJ.  S.  557-560,  35  L.  Ed.  857,  12  Sap.  Ot.  83,  RECTOR  v.  LIPSCOMB. 

Supreme  Court  may  examine  and  dismiss  appeal  where  subsequent  affi- 
davits below  contradicted  showing  of  sufficient  amount. 

Approved  in  Robinson  v.  Suburban  Brick  Co.,  127  Fed.  806,  62 
C.  C.  A.  484,  holding  bill  in  Federal  court  need  not  state  amount  in  con- 
troversy, it  appearing  to  be  within  jurisdictional  limit  from  allegations, 
from  record  or  from  evidence;  Southern  Building  etc.  Assn.  v.  Carey, 
117  Fed.  335,  holding  Circuit  Court  cannot  refuse  appeal  on  ground  that 
decree  to  be  appealed  from  was  entered  on  mandate  from  Circuit  Court 
of  Appeals. 

141  TJ.  S.  560-564,  35  L.  Ed.  858,  12  Sup.  Ct.  79,  PATENT-CLOTHING  CO. 
V.  GLOVES. 

Gibbons'  patent  of  1881  for  improvement  in  pantaloons  la  void  for 
want  of  novelty. 

Approved  in  Dederick  v.  Gardner,  50  Fed.  100,  construing  Gehrt  hay- 
bailer  patent  No.  232,400;  Sanders  v.  Allen,  53  Fed.  110,  holding  sub- 
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stitution  of  rotary-cutter  for  knife-cutter  not  invention,  and  Saunders 
pipe-cutter  reissue  No.  10,021,  void ;  Dalby  v.  Lynes,  64  Fed.  380,  hold- 
ing Dalby  undershirt  patent  No.  357,068  void  as  to  third  claim  because 
of  prior  use;  Chase  v.  Catiin,  64  Fed.  771,  holding  Appleton  undershirt 
patent  anticipated;  Olmsted  v.  Andrews",  77  Fed.  840,  23  C.  C.  A.  488, 
holding  Nutting  map-case  patent  No.  343,060  void  in  view  of  prior  art. 

141 17.  S.  564-682,  35  L.  Ed.  860,  12  Sup.  Ot.  84,  FIRE  INSURANCE  ASSN. 
V.  WICKHAM. 

Parol  Is  inadmissible  to  vary,  contradict,  add  to  or  qualify  a  writing. 

Approved  in  Tate  v.  Wabash  R.  Co.,  131  Mo.  App.  114,  110  S.  W. 

624,  refusing  to  admit  parol  to  vary  release  given  in  satisfaction  of 

claims  arising  out  of  injury  by  railroad;  Conant  v.  Estate  of  Kimball, 

95  Wis.  555,  70  N.  W.  76,  denying  explanation  to  receipt  in  full. 

Parol  is  admissible  to  show  circumstances  of  writing  or  want  of  con- 
sideration in  fact. 

Approved  in  Miller  v.  Spring  Garden  Ins.  Co.,  202  Fed.  444,  120 
C.  C.  A.  548,  holding  parol  admissible  to  show  what  repairs  permissible 
under  insurance  policy;  Standard  Scale  etc.  Co.  v.  Reiter,  199  Fed.  94, 
120  C.  C.  A.  141,  holding  parol  evidence  admissible  to  show  duties  of 
manager  of  firm;  The  Navis,  196  Fed.  845,  allowing  parol  to  explain 
contract  for  storage  of  yacht ;  Haas  Bros.  v.  Hamburg-Bremen  Fire  Ins. 
Co.,  181  Fed.  921,  104  C.  C.  A.  351,  holding  parol  admissible  to  explain 
meaning  of  "in  full  of  all  such  claims"  given  in  release;  Lilienthal  v. 
Cartwright,  173  Fed.  583,  97  C.  C.  A.  530,  allowing  parol  evidence  to 
show  collateral  agreement  to  similar  contract  previously  made;  North 
American  Transp.  etc.  Co.  v.  Samuels,  146  Fed.  55,  76  C.  C.  A.  506, 
admitting  parol  evidence  to  show  particular  kind  and  quality  of  goods 
contracted  to  be  sold  under  contract  for  sale  of  merchandise  stock; 
Gibbons  v.  Joseph  Gibbons  t^onsol.  Min.  etc.  Co.,  37  Colo.  106,  11  Ann. 
Gas.  323,  86  Pac.  97,  holding  parol  admissible  to  show  bill  of  sale  in- 
tended as  mortgage ;  Allen  v.  Phoenix  Assur.  Co.,  14  Idaho,  748,  95  Pac. 
836,  holding  oral  testimony  admissible  to  prove  waiver  of  condition  in 
policy;  Williams  v.  Butler,  58  Ind.  App.  59, 105  N.  E.  392,  holding  where 
employment  was  for  indefinite  term  of  service,  termination  by  act  of 
God  will  not  warrant  recovery;  McDaniel  v.  United  Rys.  Co.,  165  Mo. 
App.  694,  148  S.  W.  467,  allowing  parol  to  show  that  release  given  to 
railroad  covered  surgeon's  bill;  Ireland  v.  Spickard,  95  Mo.  App.  64,  68 
S.  W.  751,  holding  receipt  reciting  "in  full  of  all  demands"  in  no  case  a 
contract',  but  simply  prima  facie  evidence  of  recited  fact,  and  is  con- 
tradictable  by  parol;  Cardwell  v.  Stuart,  92  Mo.  App.  595,  holding  re- 
lease being  more  than  receipt  and  correctible  only  by  equity,  plaintiff  may 
anticipate  affirmative  defense,  and  in  separate  court  ask  its  correction 
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or  cancellation;  Voight  v.  Voight,  96  Neb.  473,  i48  N.  W.  86,  allowing 
parol  to  explain  transfer  of  land;  Stickney  v.  Hughes,  12  Wyo.  410,  75 
Pac.  948,  in  action  to  recover  amount  of  note,  evidence  that  made  obliga- 
tion to  refund  depend  on  province  of  variance  with  written  contract  was 
inadmissible;  McElroy  v.  Britfsh  America  Assur.  Co.,  94  Fed.  997,  36 
C.  C.  A.  615,  admitting  parol  evidence  of  knowledge  of  mortgage,  though 
policy  required  written  consent ;  State  v.  Branch,  112  Mo.  670,  20  S.  W. 
695,  holding  receipt  given  by  guardian  to  himself  as  trustee  and  order 
of  'discharge  do  not  estop  ward  from  showing  falsity  of  receipt ;  Megrath 
v.  Gilmore,  10  Wash.  347,  39  Pac.  134,  submitting  question  to  jury  as  to 
whether  check  given  in  full  payment  of  all  demands. 

Distinguished  in  Horn  v.  Detroit  Dry-Dock  Co.,  150  U.  8.  626,  37 
L.  Ed.  1203,  14  Sup.  Ct.  218,  denying  explanation  of  consideration  for 
receipt  by  parol  when  no  issue  to  that  effect. 

Release  of  entire  debt  on  payment  of  part  is  without  consideration,  If 
all  clearly  due. 

Approved  in  Lesher  v.  Radel,  170  Fed.  724,  holding  attorney  cannot 
give  satisfaction  of  judgment  on  receipt  of  notes  of  client  held  by  de- 
fendant; Missouri- American  Elec.  Co.  v.  Hamilton-Brown  Shoe  Co.,  165 
Fed.  287,  91  C.  C.  A.  251,  holding  release  of  debt  in  consideration  of  re- 
ceipt of  different  article  than  that  due  under  contract  will  be  deemed 
accord  and  satisfaction;  Durchman  v.  Dunn,  101  Fed.  608,  holding  re- 
ceipt in  full  for  all  claims  under  charter  by  master,  on  payment  of 
freight  due,  will  not  release  charterers  for  demurrage  then  due,  master 
being  compelled;  Abercrombie  v.  Goode,  187  Ala.  313/  65  South.  817, 
holding  retention  of  check  for  part  payment  of  mortgage  did  not  con- 
stitute accord  and  satisfaction;  Iroquois  Furnace  Co.  v.  Elphicke,  200 
111.  424,  65  N.  E.  788,  holding  the  delivery  of  cargo  and  collection  of 
freight  money  is  not  a  waiver  of  a  claim  for  demurrage;  Rauen  v. 
Prudential  Ins.  Co.,  129  Iowa,  741, 106  N.  W.  204,  where  insurer  knew  it 
had  no  defense  to  policy  representing  liquidated  demand  on  insured's 
death,  agreement  by  beneficiary  to  discharge  demand  on  payment  of  less 
than  amount  thereof  is  no  defense  to  action  for  balance ;  Baugh  v.  Fist, 
84  Kan.  743,  115  Pac.  552/  holding  accord  and  satisfaction  cannot  arise 
out  of  mala  fides  dispute;  Brawn  v.  Lyford,  103  Me.  366,  69  Atl.  546, 
holding  volunteering  to  perform  gratuitous  service  is  nudum  pactum  and 
no  liability  results  from  failure  to  perform;  Abbott  Voting  Mach.  Co. 
v.  City  of  Eaton  Rapids,  165  Mich.  631, 131  N.  W.  73,  holding  where  sale 
of  voting  machines  to  city  was  contingent  on  taxpayer's  right  to  object 
to  same,  no  sale  resulted;  Goldsmith  v.  Lichtenberg,  139  Mich.  165,  108 
N.  W.  628,  where  plaintiff  received  and  cashed  check  from  defendant 
accompanied  by  letter  saying  he  inclosed  statement  and  check,  on 
amount  in  full  for  goods,  plaintiff  may  sue-  for  balance  due  on  trans- 
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action;  McGlynn  v.  Scott,  4  N.  D.  29,  58  N.  W.  464,  holding  one  party 
having  no  claim,  and  knowB  it,  settlement  of  the  unfounded  claim  he 
makes  not  sufficient  consideration  to  support  other's  promise;  Duck  v. 
Antle,  5  Okl.  158,  47  Pac.  1058,  answer  in  suit  on  note  that  it  was  given 
a  part  consideration  for  dismissal  of  contest  against  defendant's  home- 
stead entry,  which  plaintiff  knew  he  had  no  right  to  maintain,  is  not 
maintainable;  Franklin  Ins.  Co.  v.  Villeneuve,  25  Tex.  Civ.  360,  60  S.  W. 
1016,  holding  life  policy  settled  for  less  than  its  face  by  company's 
representations  that  more  could  not  be  collected,  question  of  accord 
and  satisfaction  for  the  jury ;  Allen  v.  Farmers'  etc.  Bank,  76  Wash.  61, 
135  Pac.  625,  construing  contract  between  bank  and  depositor;  Fitz- 
gerald v.  Fitzgerald  &  Mallory  Const.  Co.,  41  Neb.  435,  59  N.  W.  853, 
holding,  after  completion  of  contract,  agreement  of  president  to  accept 
less  than  price  not  binding. 

Distinguished  in  Ophir  Consol.  Mines  Co.  v.  Brynteson,  143  Fed.  832, 
74  C.  C.  A.  625,  where  stock  delivered  pursuant  to  offer  to  sell  at  stated 
price  and  later  purchaser  returned  stock  and  refused  to  pay  because 
current  price  was  less,  later  contract  entered  into  for  less  price  under 
agreement  to  return  price  with  interest  if  purchaser  not  satisfied  by 
certain  time  is  valid;  The  Cayuga,  59  Fed.  486,  8  C.  C.  A.  188,  holding 
payment  of  disputed  bill,  in  consideration  of  surrender  of  other  de- 
mands, valid  consideration;  Green  v.  Chicago  etc.  By.,  92  Fed.  878,  35 
C.  C.  A.  68,  holding  sufficient  consideration  where  work  discontinued 
before  completion  of  contract  and  receipt  for  amount  due  and  release 
taken. 

Part  payment  with  receipt  in  full  as  satisfaction  of  liquidated  and 
undisputed  debt.    Note,  5  Ann.  Cas.  525. 

Accord  and  satisfaction  by  part  payment.    Note,  20  L.  B.  A.  786. 

Release  of  part  of  disputed  debt  Is  valid. 
Approved  in  San  Juan  v.  St.  John's  Gas  Co.,  195  U.  S.  522,  49  L.  Ed. 
305,  25  Sup.  Ct.  108,  agreement  that  payment  in  United  States  currency 
should  extinguish  larger  amount  due  under  street-lighting  contract 
estimated  in  Porto  Bican  money  is  binding  where  there  is  dispute  as  to 
medium  of  payment;  Chicago  etc.  By.  Co.  v.  Clark,  178  U.  S.  366,  44 
L.  Ed.  1106,  20  Sup.  Ct.  929,  holding  specified  sum  will  be  sustained  as 
an  extinguishment  of  the  whole  sum,  where  the  aggregate  amount  is  in 
dispute;  Andrews  v.  Haller  Wall  Paper  Co.,  32  App.  D.  C.  395,  and 
Jackson  v.  Security  Mut.  Life  Ins.  Co.,  233  111.  164,  84  N.  E.  199,  both 
holding  where  there  is  dispute  over  claim,  acceptance  of  less  than  amount 
due  will  be  deemed  accord  and  satisfaction;  Chicago  etc.  Ry.  Co.  v. 
Clark,  92  Fed.  978,  35  C.  C.  A.  120,  following  rule ;  Tanner  v.  Merrill,  108 
Mich.  61,  62  Am.  St.  Bep.  689,  31  L.  B.  A.  172,  65  N.  W.  665,  holding 
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party  precluded  from  claiming  sum  deducted  where  gives  receipt  in  full ; 
Sanford  v.  Royal  Ins.  Co.,  11  Wash.  674,  40  Pac.  015,  granting  recovery 
where  policy  released  by  assured  relying  on  false  statements  of  agent. 

Void,  invalid  or  unfounded  claim  as  subject  of  valid  compromise. 
Note,  25  L.  R.  A.  (N.  S.)  289. 

Validity  of  compromise  of  unfounded  claim.    Note,  15  Lb  R.  A.  440. 

Prepayment  of  part  of  claim  is  not  good  consideration  for  release  of 
rest,  unless  so  Intended. 

Approved  in  Missouri  etc.  Ry.  Co.  v.  Smith,  98  Tex.  54,  107  Am.  St 
Rep.  607,  66  L.  R.  A.  741,  81  S.  W.  25,  agreement  by  plaintiff  to  release 
claim  against  defendant  for  personal  injuries  in  consideration  of  em- 
ployment by  defendant  for  such  time  as  might  be  satisfactory  to  de- 
fendant, is  void  though  plaintiff  employed  for  time. 

Miscellaneous.  Cited  in  Levy  etc.  Mule  Co.  v.  Kauffman,  114  Fed. 
174,  52  C.  C.  A.  126,  holding  purpose  inducing  acceptance  of  drafts  as 
accommodation  to  drawer  not  legal  consideration  for  his  contract,  and 
such  not  pleadable  as  failure  of  considerati6n ;  Zumwalt  v.  Texas  Cent. 
R.  Co.,  56  Tex.  Civ.  572,  132  S.  W.  113,  holding  railroad  not  liable  for 
malpractice  of  doctor  employed  to  treat  injured  employees. 

141  U.  a  583-589,  85  L.  Ed.  868,  12  Sup.  Ot.  43,  LAV  OW  BEW,  PETI- 
TIONER. 

Circuit  Court  of  Appeals  should  only  certify  to  Supreme  Court  questions 
of  gravity  and  importance. 

Approved  in  In  re  Woods,  143  U.  S.  205,  206, 36  L.  Ed.  126, 12  Sup.  Ct. 
418,  denying  certiorari  upon  questions  of  practice  and  upon  law  of  in- 
jury to  servant ;  Forsyth  v.  Hammond,  166  U.  S.  514,  41  L.  Ed.  1098, 17 
Sup.  Ct.  668,  granting  certiorari  to  Circuit  Court  of  Appeals  in  case  in- 
volving municipal  boundaries;  American  Const.  Co.  v.  Jacksonville  Ry. 
Co.,  148  U.  S.  382,  383,  37  L.  Ed.  490,  491,  13  Sup.  Ct.  763,  denying  cer- 
tiorari to  Circuit  Court  of  Appeals  to  review  interlocutory  order  upon 
receivership;  In  re  Tom  Yum,  64  Fed.  487,  holding  question  of  citizen- 
ship determinable  by  courts  on  habeas  corpus;  Columbus  Watch  Co.  v. 
Robbins,  148  U.  S.  269,  37  L.  Ed.  446, 13  Sup.  Ct.  595,  arguendo. 

Distinguished  in  Hamilton-Brown  Shoe  Co.  v.  Wolf  Bros.  &  Co.,  240 
U.  S.  258,  60  L.  Ed.  633,  36  Sup.  Ct.  271,  holding  Federal  Supreme  Court 
.will  review  decision  of  Circuit  Court  of  Appeals  in  trademark  suit. 

Right  to  certiorari  where  there  is  an  appeal.    Note,  50  L.  R.  A. 
801. 

Whether  exclusion  act  applies  to  Chinese  merchants  leaving,  annuo 
revertendi,  is  question  of  gravity. 
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Approved  in  Ez  parte  Chin  Him,  227  Fed.  134,  holding  alien  unlaw- 
fully in  this  country  cannot  procure  habeas  corpus  because  original 
order  of  arrest  unauthorized;  United  States  ex  rel.  Rosen  v.  Williams, 
200  Fed.  540,  118  C.  C.  A.  632,  holding  commission  of  acts  involving 
moral  turpitude  on  part  of  alien  may  be  proven  by  his  admissions  made 
before  or  after  entry;  Lau  Ow  Bew  v.  United  States,  144  U.  S.  63,  36 
L.  E<L  346,  12  Sup.  Ct.  522,  following  rule ;  Ekiu  v.  United  States,  142 
U.  S.  660,  35  L.  Ed.  1149,  12  Sup.  Ct.  338,  and  United  States  v.  Chin 
Quong  Look,  52  Fed.  204,  arguendo. 

141  XT.  a  589-601,  35  L.  Ed.  870,  12  Sup.  Ct  62,  MARSHALL  v.  HOLMES. 

Bemovable  cause  is  removed  on  filing  petition  and  bond,  notwithstand- 
ing State  court's  action. 

Approved  in  Madisonville  Traction  Co.  v.  St.  Bernard  Min.  Co.,  196 
U.  S.  245,  49  L.  Ed.  464,  25  Sup.  Ct.  251,  following  rule ;  Cropsey  v.  Sun 
Printing  &  Pub.  Assn.,  215  Fed.  133,  holding  whether  petition  and  bond 
for  removal  comply  with  statute  is  not  for  final  determination  of  State 
court;  Stevenson  v.  Illinois  Cent.  R.  Co.,  192  Fed.  958,  holding  fact  that 
State  court  denied  petition  will  not  defeat  removal;  Mannington  v. 
Hocking  Valley  Ry.  Co.,  183  Fed.  140,  and  City  of  Montgomery  v.  Postal 
Telegraph-Cable  Co.,  218  Fed.  474,  both  holding  order  of  State  court  not 
necessary  to  complete  removal;  Groton  Bridge  etc.  Co.  v.  American 
Bridge  Co.,  137  Fed.  289,  where  removal  petition  presented  to  State 
judge  in  chambers  with  bond,  and  after  approval  of  bond  petition  and 
bond  are  filed  with  clerk  of  court,  it  is  sufficient;  Loop  v.  Winters'  Es- 
tate, 115  Fed.  365,  holding  filing  of  a  sufficient  petition  and  bond  effects 
the  removal  without  any  action  of  the  court ;  McCulloch  v.  Southern  Ry. 
Co.,  149  N.  C.  311,  62  S.  E.  1098,  holding  State  court  cannot  rule  on 
sufficiency  of  amended  complaint  after  filing  of  petition  and  bond ;  State 
v.  Sullivan,  50  Fed.  599,  Monroe  v.  Williamspn,  81  Fed.  987,  Winslow  v. 
Collins,  110  N.  C.  121, 14  S.  E.  513,  and  North  America  etc.  Trust  Co.  v. 
Colonial  etc.  Mtg.  Co.,  3  S.  D.  597,  54  N.  W.  662,  all  following  rule; 
Cowley  v.  Northern  Pac.  R.  R.  Co.,  159  U.  S.  583,  40  L.  Ed.  267,  16  Sup. 
Ct.  131,  estopping  party,  removing  cause  from  denying  jurisdiction  of 
court  unless  State  court  had  no  jurisdiction ;  Graver  v.  Faurot,  64  Fed. 
241,  holding  Federal  court  has  no  jurisdiction  of  bill  of  review  over 
cause  in  State  court;  Darton  v.  Sperry,  71  Conn.  344,  41  Atl.  1053,  hold- 
ing principle -does  not  apply  where  cause  not  removable;  Roberts  v. 
Chicago  etc.  Ry.,  48  Minn.  529,  51  N.  W.  479,  holding  it  incumbent  on 
party  filing  removal  petition  to  notify  State  court  of  fact;  Pelzer  Mfg. 
Co.  v.  Sun  Fire  Office,  36  S.  C.  260,  15  S.  E.  579,  holding  where  motion 
made  to  consolidate  and  one  petition  for  removal  filed,  assumed  that  re- 
moval of  both  actions  desired ;  Lake  St.  etc.  R.  Co.  v.  Farmers'  Loan  etc. 


141 U.  S.  589-601       NOTES  ON  U.  8.  REPORTS.  86* 

Co.,  77  Fed.  773,  23  C.  C.  A.  448,  and  Dunham  v.  Carson,  37  S.  C.  279, 
15  S.  E.  961,  arguendo. 

Distinguished  in  Lawson  v.  Richmond  etc.  R.  R.  Co.,  112  N.  C.  399,  400, 
17  S.  E.  172,  173,  holding  order  of  removal  by  Federal  judge,  based  on 
insufficient  affidavit,  does  not  oust  State  court. 

Bemoval  may  be  had  of  suit  to  annul  Judgments  held  in  same  right* 
if  aggregating  more  than  three  thousand  dollars. 

Approved  in  McDaniel  v.  Traylor,  196  U.  S.  425,  49  L.  Ed.  537,  25 
Sup.  Ct.  369,  value  of  matter  in  dispute  in  suit  to  set  aside  judgments 
of  probate  court  establishing  claims  against  estate  which  are  lien 
against  property  of  estate,  is  aggregate  amount  of  claims;  Robertson 
v.  Conway,  188  Fed.  583,  110  C.  C.  A.  377,  holding  equity  may  decree 
against  one  of  several  stockholders  joined  in  suit  although  his  in- 
dividual liability  is  less  than  two  thousand  dollars;  Troy  Bank  v. 
Whitehead,  184  Fed.  935,  holding  separate  holders  of  two  vendor's  lien 
notes  cannot  join  in  suit  to  give  jurisdictional  amount;  Huff  v.  Bid- 
well,  151  Fed.  564,  81  C.  C.  A.  43,  holding  creditors'  suit  brought  by 
two  complainants,  one  of  whom  has  judgment  for  more  than  two 
thousand  dollars  is  within  jurisdiction  of  Federal  court;  Elliott 
v.  Shuler,  50  Fed.  456,  granting  removal  of  proceeding  by  administrator 
to  obtain  license  to  sell  real  estate. 

Distinguished  in  E.  A.  Holmes  &  Co.  v.  United  States  Fire  Ins.  Co., 
142  Fed.  866,  fact  that  two  actions  between  same  parties  pending  in 
State  court,  each  involving  less  than  three  thousand  dollars,  are  con- 
solidated by  defendant  to  take  proof,  does  not  render  consolidated 
action  removable;  Holt  v.  Bergevin,  60  Fed.  2,  denying  Federal  juris- 
diction in  suit  on  separate  claims,  each  below  jurisdictional  amount, 
though   joined. 

Jurisdiction  of  Federal  Circuit  Court  as  affected  by  amount  in 
controversy  in  cases  of  joint  parties  plaintiff  or  defendant 
Note,  5  Ann,  Oas.  491. 

Debtor  seeking  to  annul  several  judgments  held  in  same  right  may 
join  them  to  avoid  multiplicity. 

Approved  in  Grimes  v.  Barndollar,  58  Colo.  439,  148  Pac.  262,  hold- 
ing where  interveners  in  suit  for  conversion  of  stock  seek  to  enforce 
agreement  to  transfer  same,  court  may  decree  action  as  one  for  specific 
performance;  Sanford  v.  Poe,  69  Fed.  548,  16  C.  C.  A.  305,  holding 
equity  has  jurisdiction  over  bill  to  enjoin  appraisers  from  certifying 
to  several  auditors  an  alleged  illegal  assessment;  Nashville  etc.  Ry. 
Co.  v.  McConnell,  82  Fed.  71,  applying  principle  to  injunction  against 
several  tieket  scalpers. 
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Judgments  obtained  through  forged  letter,  without  negligence  or  laches 
of  defendant,  are  avoidable  in  equity. 

Approved  in  United  States  v.  Aakervik,  180  Fed.  144,  holding  cer- 
tificate of  naturalization  based  on  false  testimony  may  be  canceled; 
United  States  v.  Spohrer,  175  Fed.  444,  holding  laches  cannot  be 
pleaded  against  United  States  in  suit  to  cancel  naturalization  certifi- 
cate; Boyd  v.  Northern  Pac.  Ry.  Co.,  170  Fed,  797,  holding  delay  caused 
by  pending  litigation  not  chargeable  to  plaintiff;  Nelson  v.  Meehan, 
2  Alaska,  493,  494,  judgment  obtained  by  fraud  and  perjury  and  af- 
firmed on  appeal  may  be  vacated  after  term;  Van  Antwerp  v.  Lathrop, 
70  Neb.  751,  752,  98  N.  W.  37,  refusing  to  set  aside  judgment  at  law 
obtained  by  fraud  where  petition  fails  to  show  diligence;  Tompkins  v. 
Drennen,  56  Fed.  696,  6  C.  C.  A.  83,  holding  equity  will  not  control 
judgment  at  law  when  defenses  urged  have  been  adjudicated;  Graver 
v.  Faurot,  76  Fed.  263,  22  C.  C.  A.  156,  annulling  State  court  judg- 
ment when  answers  were  false. 

Distinguished  in  United  States  v.  Gleeson,  90  Fed.  778,  779,  33 
C.  C.  A.  272,  holding  judgment  of  court  of  competent  jurisdiction  not 
annulled  solely  because  procured  by  perjury. 

Equitable   relief   against   judgments   procured   by  perjured   testi- 
mony.   Note,  3  Ann.  Caa.  84. 

Perjury  as  ground  for  relief  against  judgment.    Note,  10  L.  E.  A. 
(N.    S.)    229. 

Wnen  equity  will  relieve  against  judgment  stated. 
Approved  in  Hudgens  v.  Baugh,  225  Fed.  901,  holding  court  will  not 
restrain  enforcement  of  judgment  because  defense  improperly  pre- 
sented; Christy  v.  Atchison  etc.  Ry.  Co.,  214  Fed.  1020,  holding  de- 
fendant seeking  to  set  aside  judgment  obtained  through  fraud  must 
show  he  had  good  defense  on  merits;  Smith  v.  Smith,  210  Fed.  952, 
and  Smith  v.  Smith,  224  Fed.  3,  139  C.  C.  A.  465,  both  holding  equity 
will  award  relief  to  ward  from  account  of  guardian  based  on  fraud; 
Dowagiac  Mfg.  Co.  v.  McSherry  Mfg.  Co.,  155  Fed.  529,  84  C.  C.  A. 
38,  holding  court  will  enjoin  enforcement  of  its  decree  pending  appeal; 
Nelson  v.  Meehan,  155  Fed.  7, 12  L.  R.  A.  (N.  S.)  374.  83  C.  C.  A.  597, 
holding  court  of  equity  cannot  avoid  its  judgments  after  term;  Brown 
v.  Pegram,  149  Fed.  520,  judgment  debtor  may  enjoin  its  collection  on 
allegation  of  setoffs  against  beneficial  owners  though  setoffs  are  legal 
demands  or  unliquidated,  where  defendants  against  whom  they  exist 
are  nonresidents  or  insolvent;  King  v.  Davis,  137  Fed.  226,  227,  and 
King  v.  Davis,  137  Fed.  218,  both  holding  fraud  is  no  ground  for  vaca- 
tion of  default  judgment  in  ejectment,  recovered  in  Federal  law  court 
at  former  term;  Bailey  v.  Willeford,  126  Fed.  806,  holding  where  de- 
XV— 55 
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fendant  elected  to  litigate  whole  matter  in  State  courts,  and  having 
fully  presented  his  entire  case,  Federal  court  will  not  take  jurisdic- 
tion ;  Hendryx  v.  Perkins,  114  Fed.  807,  52  C.  C.  A.  435,  holding  neither 
bill  to  vacate  decree  for  fraud  nor  bill  to  review  is  maintainable  after 
lapse  of  nine  years,  complainant  knowing  of  decree,  no  excuse  offered; 
Home  Ins.  Co.  v.  Virginia-Carolina  Chemical  Co.,  109  Fed.  691,  holding 
right  of  trial  by  jury  in  .legal  actions  does  not  prevent  equity  trying 
matters  pending  action,  said  matters  equitably  cognizable  only  and 
substantially  important;  Holton  v.  Davis,  108  Fed.  149,  47  C.  C.  A. 
246,  holding  equity  will  relieve  complainant  against  judgment  on 
ground  of  fraud,  proof  of  which  is  clear  and  distinct,  and  evidence  may 
be  circumstantial  if  persuasive;  Wood  v.  Davis,  108  Fed.  131,  holding 
court  of  equity  may  enjoin  defendant  availing  himself  of  judgment, 
if  fraud  is  clearly  proven  and  judgment  the  result  of  the  fraud;  Pitts- 
burg etc.  Ry.  Co.  v.  Keokuk  etc.  Bridge  Co.,  107  Fed.  786,  46  C.  C.  A. 
639,  holding  bill  of  review,  ground  of  fraud  in  obtaining  decrees  to  be 
reviewed,  should  show  all  details,  putting  complainant  on  inquiry  after 
litigation  ended;  Allen  v.  Allen,  97  Fed.  529,  38  C.  C.  A.  336,  holding 
judgment  not  impeachable  in  equity,  ground  of  fraud  practiced  by 
successful  party,  if  fraud  attempted  was  unsuccessful;  Hoshall  v. 
Brown,  102  Ark.  121,  143  S.  W.  1083,  holding  allowance  of  claim 
against  State  by  probate  court  acts  same  as  judgment;  Steele  v.  Culver, 
157  Mich.  350,  23  L.  R.  A.  (N.  S.)  564,  122  N.  W.  97,  holding  equity 
will  not  relieve  from  judgment  on  ground  that  it  was  obtained  by 
perjury;  El  Capitan  Land  etc.  Co.  v.  Lees,  13  N.  M.  414,  86  Pac  926, 
holding  judgment  of  sister  State  cannot  be  collaterally  attacked  on 
ground  of  fraud;  Tillman  v.  Peoples,  28  Tex.  Civ.  240,  67  S.  W.  205, 
holding  relief  will  not  be  extended  to  a  party  seeking  to  vacate  former 
judgment,  he  failing  to  exercise  reasonable  diligence  in  the  matter; 
Farmers'  etc.  Warehouse  Co.  v.  Pridemore,  55  W.  Va.  461,  47  S.  E. 
263,  refusing  to  enjoin  judgment  on  allegations  that  plaintiff  is  now 
able  to  prove  matter  of  defense  in  action  at  law  which  he  was  unable 
to  prove  at  trial,  but.  does  not  allege  equitable  reasons  for  failure  of 
proof;  Laun  v.  Kipp,  155  Wis.  376,  145  N.  W.  193,  holding  fraud  relied 
on  for  setting  aside  of  judgment  must  be  established  by  clear  and 
convincing  proof;  Boring  v.  Ott,  138  Wis.  268,  269,  290,  291,  19 
L.  R.  A.  (N.  S.)  1080,  119  N.  W.  868,  876,  holding  equity  will  relieve 
against  judgment  obtained  through  perjury;  Johnson  v.  St.  Louis  etc. 
Ry.  Co.,  141  U.  S.  611,  35  L.  Ed.  877,  12  Sup.  Ct.  127  (see  dissenting 
opinion  in  141  U.  S.  613,  35  L.  Ed.  878,  12  Sup.  Ct.  127),  granting  in- 
junction where  equity  suit  is  independent  of  action  at  law;  Massa- 
chusetts etc.  Life  Assn.  v.  Lohmiller,  74  Fed.  25,  27,  20  C.  C.  A.  274, 
refusing  injunction  against  default  judgment  where  there  is  color  of 
claim  of  due  service;  Graver  v.  Faurot,  76  Fed.  260,  annulling  State 
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court  judgment  where  answers  were  false;  North  Chicago  Rolling-Mill 
Co.  v.  St.  Louis  Ore  etc.  Co.,  152  U.  S.  615,  38  L.  Ed.  572,  14  Sup.  Ct. 
715,  Graver  v.  Faurot,  64  Fed.  244,  and  Davis  v.  Davis,  72  Fed.  84, 
18  C.  C.  A.  438,  arguendo. 

Distinguished  in  Evans  v.  Gorman,  115  Fed.  402,  403,  holding  under 
Rev.  Stats.,  §  720,  Federal  court  has  no  power  to  enjoin  sale  of  estate 
lands  ordered  by  Arkansas  probate  court  to  pay  judgments  against 
the  estate;  Furnald  v.  Glenn,  56  Fed.  374,  denying  equitable  relief 
where  different  court  has  yet  power  to  correct  mistake  in  ordering  as- 
sessment; Keilto  v.  Alger,  114  Tenn.  25,  85  S.  W.  77,  decree  will  not 
be  set  aside  for  fraud  in  its  procurement  unless  fraud  is  collateral  to 
questions  determined  in  main  action. 

■  Relief  in  equity,  other  than  by  appellate  proceedings  against  judg- 
ments, decrees  and  other  judicial  determinations.  Note,  54 
Am.  St.  Rep.  235. 

Injunction  against  judgments  obtained  by  fraud,  accident,  mistake, 
surprise  and  duress.    Note,  SO  L.  R.  A.  702. 

Circuit  Court  may  relieve  against  inequitable  judgment,  although  ob- 
tained in  State  court 

Approved  in  Linton  v.  Safe  Deposit  etc.  Co.,  147  Fed.  828,  Lehman 
v.  Graham,  135  Fed.  42,  67  C.  C.  A.  513,  and  Kirk  v.  United  States, 
131  Fed.  339,  all  following  rule ;  Simon  v.  Southern  Ry.  Co.,  236  U.  S. 
124, 125,  127,  59  L.  Ed.  498,  499,  35  Sup.  Ct.  255,  holding  Federal  court 
could  enjoin  judgment  of  State  court  obtained  through  fraud;  Ex  parte 
Simon,  208  U.  S.  148,  52  L.  Ed.  431,  28  Sup.  Ct.  238,  holding  habeas 
corpus  will  not  release  one  imprisoned  for  disobeying  injunction  of 
Federal  court;  Northwestern  Port  Huron  Co.  v.  Babcock,  223  Fed.  486, 
139  C.  C.  A.  27,  holding  Federal  court  will  allow  equitable  setoff 
against  judgment  of  State  court;  Union  Ry.  Co.  v.  Illinois  Cent.  R.  Co., 
207  Fed.  747,  125  C.  C.  A.  283,  enjoining  decree  of  State  court  au- 
thorizing railroad  to  construct  grade  crossing;  Simon  v.  Southern  Ry. 
Co.,  195  Fed.  57,  115  C.  C.  A.  58,  holding  Federal  court  will  enjoin 
judgment  of  State  court  based  on  insufficient  service;  F.  H.  Peavey  & 
Co.  v.  Union  Pac.  R.  Co.,  176  Fed.  417,  holding  court  will  relieve  from 
orders  of  Interstate  Commerce  Commission  substantially  without  its 
jurisdiction ;  Schultz  v.  Highland  Gold  Mines  Co.,  158  Fed.  340,  holding 
Federal  court  may  enjoin  holder  of  State  court  judgment  from  en- 
forcing same;  Massie  v.  Buck,  128  Fed.  31,  62  C.  C.  A.  535,  holding 
injunctive  remedy  being  ancillary  to  the  granting  of  relief  in  a  suit 
to  set  aside  sheriff's  deed,  Federal  court  had  jurisdiction  under  Rev. 
Stats.,  §  720;  National  Surety  Co.  v.  State  Bank,  120  Fed.  598,  599,  600, 
601,  61  L.  R.  A.  394,  56  C.  C.  A.  657,  holding  Rev.  Stats.,  §  720,  not 
violated  by  Federal  court  enjoining  unconscionable  judgment  of  State 
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eoart,  injunction  being  against  the  person,  not  the  court;  Julian  v. 
Central  Trust  Co.,  115  Fed.  962,  53  C.  C.  A.  438,  holding  Rev.  Stats., 
§  720,  has  no  application  to  enjoining  sheriff  from  selling,  under  exe- 
cution of  State  court,  property  of  third  party,  sheriff  being  trespasser 
and  abusing  process;  Phelps  v.  Mutual  Reserve  etc.  Assn.,  112  Fed. 
466,  61  L.  R.  A.  717,  50  C.  C.  A.  339,  holding  under  Rev.  Stats.,  §  720, 
Federal  court  cannot,  except  by  bankruptcy  law,  enjoin  receiver  ap- 
pointed by  State  court  having  concurrent  jurisdiction,  no  priority 
claimed  by  Federal  court;  Brown  v.  Trent,  36  Okl.  246,  128  Pac.  898, 
holding  in  suit  to  quiet  title,  orders  of  another  State  ordering  sale 
of  land  may  be  set  aside  on  ground  of  fraud;  Keilto  v.  Alger,  114  Tenn. 
21,  85  S.  W.  76,  State  court  may  restrain  Federal  judgment  obtained 
by  fraud;  Davenport  v.  Moore,  74  Fed.  950,  952,  and  Northern  Pac. 
Ry.  Co.  v.  Kurtzman,  82  Fed.  243,  both  following  rule;  Daniels  v. 
Benedict,  50  Fed.  353,  attacking  in  partition  suit  decree  of  divorce 
procured  by  fraud;  Carver  v.  Jarvis  etc.  Trust  Co.,  73  Fed.  12,  hold- 
ing Federal  court  takes  cognizance  on  removal  of  suit  in  State  court 
to  impeach  fraudulent  decree  of  State  court;  Piatt  v.  Threadgill,  80 
Fed.  195,  holding  equity  may  enjoin  enforcement  of  judgment  where 
verdict  vitiated  by  misconduct  of  juror;  Terre  Haute  etc.  R.  Co.  v. 
Peoria  etc.  R.  Co.,  82  Fed.  946,  holding  Federal  court  may  enjoin 
State  court  proceedings  as  ancillary  to  Federal  court  cause;  Wonderly 
v.  Lafayette  Co.,  150  Mo.  653,  654,  45  L.  R.  A.  391,  51  S.  W.  750,  holding 
State  court  may  enjoin  enforcement  of  Federal  judgment  procured 
by  fraud ;  Graver  v.  Faurot,  162  U.  S.  436,  437,  40  L.  Ed.  1031,  16 
Sup.  Ct.  800,  801,  arguendo. 

Distinguished  in  Hull  v.  Burr,  207  Fed.  543,  125  C.  C.  A.  221,  Hull 
v.  Burr,  206  Fed.  5,  124  C.  C.  A.  135,  and  Hull  v.  Burr,  234  U.  S.  720, 
58  L.  Ed.  1561,  34  Sup.  Ct.  892,  all  holding  Federal  court  will  not  enjoin 
action  instituted  in  State  court  by  trustees  in  bankruptcy;  Union  Pac. 
R.  Co.  v.  Flynn,  180  Fed.  569,  holding  Federal  court  will  not  enjoin 
enforcement  of  city  tax;  Rochester  German  Ins.  Co.  v.  Schmidt,  175 
Fed.  729,  99  C.  C.  A.  296,  holding  Federal  court  cannot  enjoin  sepa- 
rate actions  instituted  on  several  causes  of  action  on  insurance  poli- 
cies ;  Hale  v.  Bugg,  82  Fed.  38,  denying  injunction,  at  instance  of  State 
court  receiver,  against  prosecution  in  State  court  of  wrongful  attach- 
ment proceedings;  Central  Nat.  Bank  v.  Stevens,  169  U.  S.  463,  42 
L.  Ed.  818,  18  Sup.  Ct.  414,  declining  to  annul  Circuit  Court  decree 
where  only  fraud  was  by  other  parties  in  other  suit ;  Ralston  v.  Sharon, 
51  Fed.  707,  708,  denying  jurisdiction  of  Circuit  Court  to  set  aside  its 
own  decree  when  suit  no  longer  within  its  jurisdiction;  Furnald  v. 
Glenn,  64  Fed.  53,  12  C.  C.  A.  27,  holding  Federal  court  will  not  set 
aside  interlocutory  order  of  State  court;  Baker  v.  Ault,  78  Fed.  394, 
denying  injunction  against  enforcement  of  valid  State  judgment  where 
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lien  attached;  McDonald  v.  Seligman,  81  Fed.  757,  holding  suit  in 
Circuit  Court  to  enjoin  judgment  at  law  of  same  court  ancillary  and 
maintainable  without  regard  to  citizenship;  Kurtz  v.  Philadelphia  etc. 
R.  R.  Co.,  187  Pa.  St.  68,  40  Atl.  991,  holding  State  court  cannot  review 
acts  of  Federal  court  receiver  anterior  to  decree  attacked. 

Removal  cannot  be  disregarded  by  State  court  on  pretense  that  peti- 
tion vague  and  Insufficient. 

Approved  in  Talbott  v.  Planters  Oil  Co.,  12  Tex.  Civ.  App.  50,  33 
S.  W.  746,  refusing  to  review  action  of  trial  court!  on  removal,  where 
Federal  court  has  remanded  cause. 

Miscellaneous.  Cited  in  Phelps  v.  Mutual  Reserve  Fund  Life  Assn., 
112  Fed.  465,  61  L.  R.  A.  717,  50  C.  C.  A.  339,  holding  court  of  record 
once  acquiring  jurisdiction  of  cause  by  service  of  process,  same  con- 
tinues after  judgment,  other  proceedings  being  necessary  to  enforce 
same. 

141  TJ.  8.  602-616,  35  £.  Ed.  875,  12  Sup.  Ot.  124,  JOHNSON  V.  ST.  LOUIS 
ETC.  BY.  OO. 

Judgment  may  be  enjoined  in  equity,  though  carried  up  and  pending 
on  writ  of  error. 

Approved  in  Piatt  v.  Threadgill,  80  Fed.  195,  following  rule. 

Injunction  against  execution  sales  or  other  proceedings  under  final 
process.    Note,  80  L.  R.  A.  130. 

Written  agreement  of  amount  due  cannot  be  varied  by  parol,  limiting 
time,  and  requiring  security. 

Approved  in  Vulcan  Iron  Works  Co.  v.  Roquemore,  175  Fed.  18,  99 
C.  C.  A.  77,  refusing  to  admit  parol  evidence  to  show  steam-shovel  not 
worth  contract  price;  Hazleton  etc.  Boiler  Co.  v.  Citizens1  St.  Ry.  Co., 
72  Fed.  323,  arguendo. 

Subsequent  parol  agreement  to  vary  a  writing.    Note,  56  Am.  St. 
Rep.  660. 

141  U.  S.  616-627,  86  L.  Ed.  879,  12  Sup.  Ot.  100,  MOUNB  PLOW  OO.  v. 


Error  appearing  on  face  of  record  noticed,  although  no  exceptions  or 
evidence  appeared. 

Approved  in  Mansfield  v.  Winter,  10  App.  D.  C.  556,  and  Illinois 
Cent.  R.  Co.  v.  Rogers,  221  Fed.  53,  136  C.  C.  A.  530,  both  holding 
question  by  jurisdiction  need  not  be  presented  by  bill  of  exceptions; 
dissenting  opinion  in  Keene  Five-Cent  Sav.  Bank  v.  Reid,  123  Fed.  228, 
230,  59  C.  C.  A.  225,  majority  holding  provision  in  note  "to  be  con- 
strued according  to  laws  of  Kansas"  means  statutes  not  decisions  of 


141 U.  S.  627-637       NOTES  ON  U.  S.  REPORTS.  870 

local  courts  in  anywise ;  Madden  v.  Lancaster  Co.,  65  Fed.  195,  12  C.  C. 
A.  566,  holding,  under  Nebraska  code,  defect  in  pleadings  not  waived  by 
answer  after  demurrer  overruled;  Wilmington  v.  Ricaud,  90  Fed.  214, 
32  C.  C.  A.  578,  declining  to  dismiss  bill  of  exceptions  where  only 
errors  are  of  law  and  apparent  on  record,  though  no  bill  of  exceptions; 
dissenting  opinion  in  Board  of  Commrs.  of  Hamilton  County  v.  Sher- 
wood, 64  Fed.  110,  11  C.  C.  A.  507,  majority  holding  objection  to  intro- 
duction of  evidence  too  vague. 

Statute  of  limitations  runs  against  note  optionally  due  on  default  in 
Interest,  on  maturity,  unless  option  exercised. 

Approved  in  Cone  v.  Hyatt,  132  N.  C.  815,  44  S.  E.  679,  holding 
the  defense  that  the  remedy  is  barred  by  limitations  may  be  waived 
by  failing  to  set  it  up;  Harrington  v.  Claflin,  28  Tex.  Civ.  104,  66  S.  W. 
900,  holding  five  notes  -contained  agreement  that  failure  to  pay  the 
note  others  would  mature  at  holder's  election,  statute  began  to  ran 
from  election  only;  First  National  Bank  v.  Park,  37  Colo.  307,  86  Pac. 
107,  and  Clause  v.  Columbia  etc.  Savings .  Assn.,  16  Wyo.  472,  95  Pac. 
61,  both  refusing  to  compute  limitation  from  original  default  where 
creditor  did  not  exercise  option;  Mason  v.  Luce,  116  Cal.  237,  48  Pac. 
73,  holding  mortgagee  accepting  interest,  after  default  in  its  payment, 
waives  forfeiture. 

Starting  of  limitations  by  acceleration  provision  in  mortgage  or 
note.    Note,  12  L.  E.  A.  (N.  S.)  1192. 

141  U.  8.  627-637,  35  L.  Ed.  882,  12  Sup.  Ot.  94,  WTLLCOX  &  GHBBS  SEW- 
ING MACHINE  OO.  V.  EWTNO. 

Agent's  contract  to  sell  sewing-machines  in  territory,  and  buy  twenty 
thousand  dollars'  worth  during  year,  does  not  bind  for  future  years. 

Approved  in  Velie  Motor  Car  Co.  v.  Kopmeier  Motor  Car  Co.,  194 
Fed.  326,  114  C.  C.  A.  284,  holding  automobile  company  reserving  right 
to  revoke  authority  of  sales  agency  rendered  contract  void  for  want 
of  mutuality;  Fay  Gas-Fixture  Co.  v.  Welsbach  Light  Co.,  189  Pa.  St. 
23,  41  Atl.  981,  holding  either  party  may  terminate  contract  of  agency 
for  given  time. 

Agent,  having  right  to  terminate  on  reasonable  notice,  principal  pre- 
sumably has  same  right. 

Approved  in  Moore  v.  Security  etc.  Life  Ins.  Co.,  168  Fed.  500,  93 
C.  C.  A.  652,  and  Wheeler  v.  Hartford  Life  Ins.  Co.,  227  Fed.  372,  both 
holding  insurance  company  ceasing  to  do  business  in  certain  territory 
terminates  contract  of  its  special  agent  there ;  Victor  Talking  Mach.  Co. 
v.  Lucker,  128  Minn.  176,  150  N.  W.  792,  holding  contract  to  sell  goods 
as  ordered  may  be  terminated  at  any  time ;  Newhall  v.  Journal  Printing 
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Co.,  105  Minn.  46,  20  L.  R.  A.  (N.  S.)  899,  117  N.  W.  228,  holding  con- 
tract of  agency  between  corporation  and  another  does  not  extend  beyond 
life  of  corporation;  Raleigh  Real  Estate  etc.  Co.  v.  Adams,  145  N.  C. 
164,  58  S.  E.  1009,  holding  real  estate  broker  not  entitled  to  commis- 
sions when  he  does  not  produce  purchaser  willing  to  buy  on  terms  stated 
by  principal;  Stonega  Coke  etc.  Co.  v.  Louisville  etc.  R.  Co.,  106  Va. 
229,  9LR.  A.'(N.  S.)  1184,  55  S.  E.  553,  holding  railroad  agreeing  to 
transport  coal  gratuitously  might  terminate  same  at  any  time. 

Agency  contract  declaring  violation  of  its  spirit  sufficient  cause  for 
abrogation  does  not  imply  it  must  otherwise  continue. 

Approved  in  Walker  v.  John  Hancock  Mut.  Life  Ins.  Co.,  80  N.  J.  L. 
345,-Ann.  Gas.  1912A,  526,  35  L.  R.  A.  (N.  S.)  153,  79  Atl.  356,  holding 
where  insurance  company  prohibted  agents  from  collecting  premiums  by 
mail,  it  had  power  to  discharge  agent  violating  rule;  Stier  v.  Imperial 
Life  Ins.  Co.,  58  Fed.  846,  applying  principle. 

Exclusive  sewing-machine  vender  In  a  territory  is  agent,  though  he 
first  bought  machines  from  principal. 

Approved  in  .William  Whitman  &  Co.  v.  Namquit  Worsted  Co.,  206 
Fed.  551,  holding  manufacturer's  agent  suing  for  breach  of  contract  may 
include  as  damages,  loss  of  profits  to  manufacturer;  Joslyn  v.  Cadillac 
Automobile  Co.,  177  Fed.  866, 101  C.  C.  A.  77,  holding  corporation  bound 
by  admission  of  sales  manager  as  to  horse-power  of  automobile ;  Holbert 
v.  Keller,  161  Iowa,  738,  741,  142  N.  W.  967,  969,  holding  where  firm 
delivered  horses  to  company,  latter  became  bailees  for  purposes  of  safe; 
Watkins  v.  Donnell  192  Mo.  App.  654,  179  S.  W.  984,  holding  one  remit- 
ting amount  received  for  goods  sold  acted  merely  as  agent ;  Johnson  Rail- 
road Signal  Co.  v.  Union  Switch  &  Signal  Co.,  59  Fed.  22,  holding  party 
appointed  sole  agent  with  power  to  sell  patents  cannot  assign  patents 
without  principal's  assent;  dissenting  opinion  in  State  ex  rel.  Pierce 
Arrow  Motor  Car  Co.  v.  Circuit  Court,  143  Wis.  291,  127  N.  W.  1001, 
majority  upholding  service  of  process  made  on  agent  of  foreign  corpora- 
tion. 

Principal  may  revoke  agency  at  pleasure  unless  otherwise  stipulated. 
Approved  in  Elkhorn  Consol  Coal  etc.  Co.  v.  Eaton,  Rhodes  &  Co., 
163  Ky.  312,  173  S.  W.  800,  holding  power  of  broker  handling  output  of 
coal  may  be  terminated  at  any  time;  Staroske  v.  Pulitzer  Pub.  Co.,  235 
Mo.  77,  78,  138  S.  W.  39,  holding  newspaper  may  revoke  contract  of 
agency  with  carrier  at  any  time;  Handlan  Buck  Mfg.  Co.  v.  Stove  Elec- 
trical Co.,  184  Mo.  App.  261,  168  S.  W.  789,  holding  agent  acting  as 
experimental  agent  may  return  articles  on  hand  at  termination  of 
agency;  Louque  v.  Dejan,  129  La.  525,  38  L.  R.  A.  (N.  S.)  389,  56  South. 
428,  holding  attorney  at  law  employed  for  contingent  fee  may  be  dis- 
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charged  at  will;  Abbott  v.  Hunt,  129  N.  C.  405,  40  S.  E.  120,  holding 
land  owner  authorizing  agents  to  sell  property  if  they  can,  owner  may 
terminate  agency  at  will,  and  pay  for  after  service  cannot  be  compelled; 
Kolg  v.  Land  Co.,  74  Miss.  572,  21  South.  234,  holding  unilateral  agree- 
ment with  real  estate  agent  for  exclusive  agency  in  sale  of  land  revo- 
cable at  will. 

Principal's  revocation  of  agent's  authority  cannot  injuriously  affect 
agent's  existing  contracts. 

Approved  in  Union  Switch  &  Signal  Co.  v.  Johnson  Railroad  Signal 
Co.,  61  Fed.  944, 10  C.  C.  A.  176,  upholding  unauthorized  sales  of  agent 
when  ratified  without  full  knowledge. 

141  XT.  8.  638-647,  36  L.  Ed.  886,  12  Sup.  Ot.  97,  CBAXO  T.  CONTINENTAL 
INS.  CO. 

Limited  Liability  Act  applies  to  cases  of  personal  injury  and  death  as 
well  as  to  property  loss. 

Approved  in  Cook  v.  Smith,  187  Fed.  641,  109  C.  C.  A.  304,  applying 
principle  in  case  of  personal  injury;  Quinlan  v.  Pew,  56  Fed.  115,  5 
C.  C.  A.  438,  limiting  liability  of  owners  for  injury  caused  by  defective 
mast,  though  master  knew  of  defect ;  Loughin  v.  McCaulley,  186  Pa.  St. 
520,  522,  65  Am.  St.  Rep.  873,  875,  40  Atl.  1021,  1022,  holding  owners 
of  vessel  sued  in  State  court  for  negligence  may  show  value  of  interest 
therein ;  The  City  of  Norwalk,  55  Fed.  112,  arguendo. 

Limitation  of  vesseT  owner's  liability.    Note,  Ann.  Oas.  1913D,  1825, 
1226,  1228. 

Within  Limited  Liability  Act,  knowledge  and  privity  of  one  in  charge 
of  vessel,  is  not  that  of  owners.  - 

Approved  in  The  C.  H.  Northam,  181  Fed.  984,  holding  steamer  being 
dismantled  is  a  "vessel"  as  long  as  she  can  be  floated;  The  Indrapura, 
171  Fed.  938,  holding  where  owner  ordered  ship  to  deviate  from  course, 
he  is  liable  for  fire  occurring  on  such  deviation;  The  Tommy,  151  Fed. 
573,  81  C.  C.  A.  50,  holding  owner  not  bound  by  failure  of  agent  to 
properly  equip  vessel  where  he  had  no  knowledge  of  it;  The  Nutmeg 
State,  103  Fed.  798,  holding  under  ordinary  shipping  contract  carrier 
not  liable — fire  destroying  vessel  and  cargo — being  at  no  fault,  though 
goods  could  have  been  shipped  night  of  arrival;  State  v.  Daggett,  87 
Wash.  259,  L.  R.  A.  1916A,  446, 151  Pac.  650, 10  N.  C.  C.  A.  698,  holding 
seaman  injured  on  Puget  Sound  not  within  Workmen's  Compensation 
Act  of  Washington ;  In  re  Meyer,  74  Fed.  897,  limiting  liability  of  such 
owners  as  had  no  knowledge  of  deviation  from  course;  The  Annie 
Favon,  75  Fed.  316,  21  C.  C.  A.  366,  holding,  where  marine  engineer 
delegated  to  inspect  boilers,  owner's  liability  limited;  The  Colima,  82 
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Fed.  680,  holding,  where  loss  due  to  negligence  in  loading,  neglect  not 
within  privity  of  owner;  The  Strathdon,  89  Fed.  378,  holding  ship 
owners  not  liable  for  damage  to  cargo  by  fire;  The  Republic,  61  Fed. 
112,  9  C.  C,  A.  386,  arguendo. 

Under  Limited  Liability  Act,  privity  and  knowledge  must  be  that  of 
managing  officers,  where  owner  a  corporation. 

Approved  in  The  Benjamin  Noble,  232  Fed.  397,  holding  corporation 
bound  by  act  of  manager" in  overlooking  vessel;  In  re  Jeremiah  Smith 
&  Sons,  193  Fed.  397,  113  C.  C.  A.  391,  holding  corporation  bound  by 
act  of  managing  agent  in  negligently  filling  gasoline  tanks;  In  re  Old 
Dominion  S.  S.  Co.,  115  Fed.  860,  holding  under  Rev.  Stats.,  §  4282,  re- 
lieving ship  owner  from  liability  "unless  fire  is  due  to  his  negligence," 
cargo  owner  must  affirmatively  prove  his  neglect  to  establish  liability; 
The  Republic,  61  Fed.  113,  9  C.  C.  A.  386,  holding  corporation  liable  for 
accident  where  president  had  inspected  vessel. 

Agent's,  or  master  of  vessel's  privity  and  knowledge  is  not  that  of 
corporate  owner. 

Approved  in  In  re  Eastern  Dredging  Co.,  159  Fed.  547,  holding  owners 
not  deprived  of  limited  liability  where  they  did  not  know  of  negligence 
of  watchman;  In  re  The  Annie  Faxon,  66  Fed.  578,  limiting  liability  of 
owners  for  boiler  explosion  where  inspection  laws  violated  without  per- 
sonal knowledge  of  owners. 

Jurisdiction  of,  and  law  governing,  action  for  death  on  waters. 
Note,  L.  R..A.  1916A,  1167. 

Miscellaneous.  Cited  in  Parsons  v.  Empire  Transp.  Co.,  Ill  Fed.  208, 
49  C.  C.  A.  302,  holding  ship  owners  permitting  one  to  have  ostensible 
authority,  they  will  be  liable  for  his  negligence  and  incompetence,  and 
Rev.  Stats.,  §§4283-4285,  is  inapplicable,  limiting  liability. 

141  XT.  8.  648-656,  35  L.  Bd.  889,  12  Sup.  Ot.  89,  THOMPSON  V.  BASES. 

Attaching  creditor  of  lands,  conveyed  by  void  deed  In  fraud  of  creditors, 
has  superior  right  to  subsequent  bona  fide  grantee  of  the  fraudulent  grantee. 
Approved  in  Wood  v.  Fisk,  46  Or.  279,  77  Pac.  129,  in  action  to  re- 
cover possession  of  land,  defendant  may  file  cross-bill  to  have  fraudulent 
conveyance  to  plaintiff  set  aside;  Fleischman  v.  Bowser,  62  Fed.  265,  10 
C.  C.  A.  370,  and  McGregor  v.  White,  15  Tex.  Civ.  App.  303,  39  S.  W. 
1026,  both  following  rule  and  holding  question  of  fraud  for  jury. 

Purchaser  pendente  lite  takes  with  notice  of  rights  of  attaching  credi- 
tors. 

Distinguished  in  King  v.  Davis,  137  Fed.  240,  Va.  Code  1887,  §  3566, 
providing  that  lis  pendens  shall  not  affect  bona  fide  purchaser  until 
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memorandum  filed  in  office  of  clerk  of  county  where  land  lies,  does  not 
apply  to  Federal  courts. 

Law  of  lis  pendens.    Note,  56  Am.  St.  Rep.  858. 

141  V.  &  656-661,  35  L.  EH.  891,  12  Sup.  Ot.  113,  SMYTH  V.  NEW  ORLEANS 
CANAL  ETC.  00. 

Recovery  of  realty  must  be  at  law  where  facts  provable  at  law,  though 
fraudulent  use  of  ancient  grants  alleged. 

Approved  in  Sheffield  Furnace  Co.  v.  Witherow,  149  U.  S.  580,  87 
L.  Ed.  856, 13  Sup.  Ct.  939,  holding  Federal  eourts  will  enforce  in  equity 
a  mechanic's  lien  under  State  statute. 

Allegation  of  fraud  In  securing  title  does  not  make  action  equitable, 
if  provable  at  law. 

Approved  in  Corsicana  Nat.  Bank  v.  Johnson,  218  Fed.  823,  134 
C.  C.  A.  510,  holding  action  against  bank  director  on  his  liability  in 
loaning  money  over  statutory  amount  was  at  law  and  not  in  equity; 
Johnston  v.  Corson  Gold  Min.  Co.,  157  Fed.  150, 151,  15  L.  R.  A.  (N.  S.) 
1078,  84  C.  C.  A.  593,  holding  action  to  quiet  title  cannot  be  brought  by 
one  out  of  possession ;  McGuire  v.  Pensacola  City  Co.,  105  Fed.  680,  44 
C.  C.  A.  670,  holding  bill  in  equity  to  recover  realty,  complainant  hav- 
ing legal  title,  and  defendant  in  possession  by  force,  is  improper  remedy 
and  dismissible ;  Alger  v.  Anderson,  92  Fed.  711,  holding  equity  will  not 
rescind  sale  of  land  before  eviction  merely  because  of  vendor's  defective 
title. 

Distinguished  in  Rich  v.  Braxton,  158  U.  S.  406,  89  L.  Ed.  1032,  15 
Sup.  Ct.  1017,  holding  equity  will  remove  cloud  from  title  where  in- 
strument made  prima  facie  evidence. 

Equity — When  will  jurisdiction  be  entertained  in  an  action  to  quiet 
title  and  obtain  possession  of  land,  against  numerous  persons  who 
hold  under  a  common  source,  but  each  claims  a  separate  and  dis- 
tinct tract  of  land.    Note,  126  Am.  St.  Rep.  998. 

Equity  jurisdiction  of  suit  for  separate  parcels  held  by  different 
persons  claiming  under  common  source  to  avoid  multiplicity  of 
suits.    Note,  14  L.  R.  A.  (N.  S.)  242. 

141  XT.  8.  661-668,  35  L.  Ed.  893,  12  Sup.  Ot.  118,  McLISH  v.  BOFF. 

District  Court's  action  in  overruling  demurrer  to  jurisdiction  is  not 
appealable  direct  to  Supreme  Court  under  act  of  1891,  establishing  Circuit 
Court  of  Appeals  before  final  judgment. 

Approved  in  Jerome  H.  Remick  &  Co.  v.  Stern,  215  U.  S.  585,  54 
L.  Ed.  389,  30  Sup.  Ct.  404,  Pfaelzer  v.  Bach  Fur  Co.,  215  U.  S.  584,  54 
L.  Ed.  838,  30  Sup.  Ct.  403,  City  of  Omaha  v.  Omaha  Water  Co.,  207 
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U.  S.  585,  52  L.  Ed.  352,  28  Sup.  Ct.  262,  Smith  v.  Iverson,  203  U.  S. 
586,  51  L.  Ed.  329,  27  Sup.  Ct.  784,  Wishkah  Boom  Co.  v.  United  States, 
202  U.  S.  613,  50  L.  Ed.  1171,  26  Sup.  Ct.  765,  Shoesmith  v.  H.  Meyer 
etc.  Mfg.  Co.,  198  U.  S.  582,  49  L.  Ed.  1172,  25  Sup.  Ct.  804,  Johnson  v. 
Thomas,  197  U.  S.  619,  49  L.  Ed.  909,  25  Sup.  Ct.  797,  Wirgman  v.  Per- 
sons, 196  U.  S.  636,  49  L.  Ed.  629,  25  Sup.  Ct.  795,  Lubin  v.  Edison,  195 
U.  S.  624,  49  L.  Ed.  349,  25  Sup.  Ct.  790,  Perea  v.  Harrison,  195  U.  S. 
623,  49  L.  Ed.  349,  25  Sup.  Ct.  788,  and  International  Trust  Co.  v. 
Weeks,  193  U.  S.  667,  48  L.  Ed.  839,  24  Sup.  Ct.  853,  all  following  rule ; 
Baltimore  etc.  R.  R.  Co.  v.  Interstate  Commerce  Commission,  215  U.  S. 
224,  54  L.  Ed.  169,  30  Sup.  Ct.  86,  refusing  to  review  case  where  no  final 
judgment  rendered;  Doyle  v.  London  Guarantee  etc.  Co.,  204  U.  S.  608, 
51  L.  Ed.  645,  27  Sup.  Ct.  313,  holding  Circuit  Court  of  Appeals  cannot 
review  order  of  contempt  for  disobeying  order  to  produce  papers;  Ex 
parte  National  Enameling  etc.  Co.,  201  U.  S.  161,  50  L.  Ed.  708,  26  Sup. 
Ct.  404,  complaint  cannot  take  cross-appeal  from  decree  in  patent  case 
which  granted  injunction  as  to  claims  infringed  and  sent  cause  to 
master  for  accounting  and  dismissed  bill  as  to  claims  not  infringed; 
Bowker  v.  United  States,  186  U.  S.  138,  139,  46  L.  Ed.  1092,  22  Sup.  Ct. 
803,  holding  under  Judiciary  Act  of  March  3,  1891  (26  Stats,  at  Large, 
826,  c.  517),  cases  involving  jurisdiction  of  District  and  Circuit  Courts 
not  reviewable  in  Supreme  Court  until  final  judgment;  Investment 
Registry  v.  Chicago  etc.  R.  Co.,  212  Fed.  603,  129  C.  C.  A.  130,  holding 
decree  denying  confirmation  of  sale  under  foreclosure  is  final  and  ap- 
pealable ;  Shumaker  v.  Security  Life  etc.  Co.,  159  Fed.  113,  86  C.  C.  A. 
302,  holding  Circuit  Court  cannot  review  interlocutory  order  refusing 
judgment  for  want  of  sufficient  affidavit  of  defense ;  Carroll  v.  Davidson, 
152  Fed.  425,  81  C.  C.  A.  566,  holding  denial  of  motion  to  set  aside  and 
satisfy  decree  was  not  final  order;  Commercial  National  Bank  v.  Con- 
sumers' Brewing  Co.,  16  App.  D.  C.  195,  and  Sheppy  v.  Stevens,  200  Fed. 
947, 119  C.  C.  A.  330,  both  holding  judgment  sustaining  demurrer  to  one 
of  two  causes  of  action  is  not  final ;  Viquesney  v.  Allen,  131  Fed.  23,  65 
C.  C.  A.  259,  applying  rule  to  order  sustaining  demurrer  for  want  of 
jurisdiction;  Hays  v.  Richardson,  121  Fed.  537,  57  C.  C.  A.  598,  holding ^ 
Circuit  Court  finding  that  attachment  was  fraudulently  sued  out  by 
plaintiff,  and  dismissing  for  want  of  jurisdiction,  judgment  reviewable 
only  by  Federal  Supreme  Court;  In  re  Jacobs,  99  Fed.  542,  39  C.  C.  A. 
647,  holding  from  final  decree  of  District  Court  in  bankruptcy  case,  an 
appeal  may  be  taken  to  Circuit  Court  of  Appeals  in  ordinary  way; 
Davis  etc.  Mfg.  Co.  v.  Barber,  60  Fed.  466,  9  C.  C.  A.  79,  and  Chicago 
etc.  Ry.  Co.  v.  Roberts,  141  U.  S.  696,  35  L.  Ed.  906,  12  Sup.  Ct.  124, 
both  applying  principle;  Bardes  v.  Hawarden  First  Nat.  Bank,  175 
U.  S.  528,  44  L.  Ed.  261,  20  Sup.  Ct.  196,  applying  rule  under  Bank- 
ruptcy Act  of  July,  1898,  c.  541 ;  Joy  v.  Adelbert  College,  146  U.  S.  357, 
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36  L.  Ed.  1004,  13  Sup.  Ct.  186,  Bender  v.  Pennsylvania  Co.,  148  U.  S. 
502,  37  L.  Ed.  537, 13  Sup.  Ct.  640,  and  Illinois  Cent.  R.  R.  Co,  v.  Brown, 
156  U.  S.  387,  39  L.  Ed.  463, 15  Sup.  Ct.  657,  all  holding  Supreme  Court 
will  not  review,  on  appeal  before  final  judgment,  order  remanding  cause 
to  State  court ;  Reaves  v.  Oliver,  168  U.  S.  704,  42  L.  Ed.  1212,  18  Sup. 
Ct.  945,  dismissing  appeal  from  interlocutory  order;  Kingman  v.  Wes- 
tern Mfg.  Co.,  170  U.  S.  680,  42  L.  Ed.  1194,  18  Sup.  Ct.  788,  holding 
jurisdiction  of  Circuit  Court  of  Appeals  cannot  be  invoked  when  motion 
for  new  trial  pending  in  trial  court;  Jeske  v.  Cox,  171  U.  S.  685,  43 
L.  Ed.  1179, 19  Sup.  Ct.  877,  and  Farmers'  Bank  v.  Roselle,  172  U.  S.  641, 
43  L.  Ed.  1180,  19  Sup.  Ct.  875,  both  dismissing  writ  of  error  to  State 
court;  Gunn  v.  Black,  60  Fed.  160,  8  C.  C.  A..  542,  denying  appeal  from 
interlocutory  order  made  for  purpose  of  executing  decree;  Patten  v. 
Cilley,  62  Fed.  497,  holding  dismissal  of  petition  for  removal  not  final 
order;  Beck  &  Pauli  Lith.  Co.  v.  Wacker  &  Birk  etc.  Co.,  76  Fed.  13, 
22  C.  C.  A.  11,  holding  order  dismissing  two  of  three  joint  defendants 
because  not  served  with  process  not  final  order;  MacLeod  v.  Graven,  79 
Fed.  85,  24  C.  C.  A.  449,  denying  writ  of  error  from  Supreme  Court  to 
review  Circuit  Court  of  Appeals'  judgment  not  final;  Credits  Commuta- 
tion Co.  v.  United  States,  91  Fed.  574,  34  C.  C.  A.  12,  holding  order  re- 
fusing leave  to  intervene  not  final  order  from  which  appeal  lies ;  North- 
ern Pac.  R.  R.  Co.  v.  Amato,  144  U.  S.  472,  86  L.  Ed.  509,  12  Sup.  Ct. 
742,  and  American  Const.  Co.  v.  Jacksonville  Ry.  Co,  148  U.  S.  383,  37 
L.  Ed.  491,  13  Sup.  Ct.  763,  arguendo. 

Under  act  of  1891,  defeated  party  In  Circuit  Court  must  elect  to  go 
to  Supreme  Court  direct  on  jurisdictional  question,  or  to  Circuit  Court 
of  Appeals  on  whole  case. 

Approved  in  Toledo  Traction  Co.  v.  Cameron,  137  Fed.  52,  69  C.  C.  A 
28,  following  rule ;  Heike  v.  United  States,  217  U.  S.  428,  54  L.  Ed.  823, 
30  Sup.  Ct.  539,  holding  directed  verdict  entered  on  overruling  of  plea 
in  bar  is  not  final  judgment  where  leave  was  allowed  to  plead  over; 
United  States  v.  Larkin,  208  U.  S.  340,  52  L.  Ed.  520,  28  Sup.  Ct.  417, 
holding  District  Court  dismissing  forfeiture  of  jewels  for  want  of  law- 
ful seizure  does  not  present  question  of  jurisdiction ;  Holden  v.  Stratton, 
191  U.  S.  118,  48  L.  Ed.  118,  24  Sup.  Ct.  45,  holding  appeal  in  bank- 
ruptcy proceedings  not  proper  mode  of  reviewing  decisions  of  Circuit 
Courts  of  Appeal  on  original  petition,  but  certiorari  is  remedy;  Ayres 
v.  Polsdorfer,  187  U.  S.  588,  47  L.  EcL  315,  23  Sup.  Ct.  197,  holding 
judgment  of  Circuit  Court  of  Appeals,  jurisdiction  thereof  invoked 
solely  on  diverse  citizenship,  not  reviewable  in  Federal  Supreme  Court 
on  writ  of  error;  Morrisdale  Coal  Co.  v.  Pennsylvania  R.  Co.,  183  Fed. 
942,  106  C.  C.  A.  269,  holding  Circuit  Court  may  review  judgment  of 
dismissal  for  want  of  jurisdiction ;  Grand  Trunk  etc.  Ry.  Co.  v.  Reddick, 
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160  Fed.  899,  88  C.  C.  A.  80,  holding  where  writ  of  error  is  taken  to 
Circuit  Court,  latter  may  certify  question  of  jurisdiction  to  Supreme 
Court;  Van  Gesner  v.  United  States,  153  Fed.  48,  82  C.  C.  A.  180,  hold- 
ing writ  of  error  to  Circuit  Court  will  be  dismissed  where  appeal  is 
taken  to  Supreme  Court ;  O'Dell  v.  Boyden,  150  Fed.  732,  10  Ann.  Cas. 
239,  80  C.  C.  A.  397,  interlocutory  order  of  bankruptcy  court  granting 
injunction  is  reviewable  by  Circuit  Court  of  Appeals  though  jurisdic- 
tion to  grant  injunction  is  involved;  Cartier  v.  United  States,  148  Fed. 
807,  78  C.  C.  A.  494,  where  District  Court  for  Alaska,  on  dismissal  of 
appeal  from  Justice  Court  conviction,  which  has  been  superseded  by  ap- 
peal bond,  enters  judgment  as  it  was  given  in  lower  court,  whole  case 
is  reviewable  on  error  by  Circuit  Court  of  Appeals;  The  Joseph  B. 
Thomas,  148  Fed.  770,  78  C.  C.  A.  428,  Rev.  Stats.,  §  631,  limiting  ap- 
peals from  District  to  Circuit  Court  in  admiralty  to  cases  involving  over 
fifty  dollars  does  not  apply  to  appeals  to  Circuit  Court  of  Appeals; 
Wirgman  v.  Persons,  126  Fed.  455,  62  C.  C.  A.  63,  holding  party  defeated 
in  Circuit  Court  electing  to  appeal  whole  case,  and  does  so,  assigning 
jurisdictional  errors  and  merits,  Court  of  Appeals  may  decide  jurisdic- 
tion only;  Watkins  v.  King,  118  Fed.  531,  55  C.  C.  A.  290,  holding 
though  construction  of  Federal  Constitution  incidentally  arises  in  trial 
in  Circuit  Court  does  not  prevent  Circuit  Court  of  Appeals  reviewing 
whole  case  on  writ  of  error;  Excelsior  Wooden-Pipe  Co.  v.  Pacific  Bridge 
Co.,  109  Fed.  497,  48  C.  C.  A.  349,  holding  Circuit  Court  dismissing 
lacking  jurisdiction,  pending  motions  undetermined,  only  issue  review- 
able is  "jurisdiction"  by  Supreme  Court,  and  not  on  appeal  to  Circuit 
Court  of  Appeals ;  Reliable  Incubator  etc.  Co.  v.  Stahl,  105  Fed.  667,  44 
C.  C.  A.  657,  holding  primarily,  assignment  of  errors  determines  scope 
of  appeal  to  Circuit  Court  of  Appeals,  and  if  other  errors  than  jurisdic- 
tion are  inserted  whole  case  is  before  court;  United  States  v.  Jahn,  155 
U.  S.  114,  39  L.  Ed.  90,  15  Sup.  Ct.  41,  Barling  v.  Bank  of  British  North 
America,  50  Fed.  263,  1  C.  C.  A.  510,  and  Gates  v.  Bucki,  53  Fed.  965, 
4  C.  C.  A.  116,  all  following  rule;  Lau  Ow  Bew  v.  United  States,  144 
U.  S.  56,  36  L.  Ed.  343,  12  Sup.  Ct.  519,  granting  certiorari  to  Circuit 
Court  of  Appeals  in  habeas  corpus;  Hubbard  v.  Soby,  146  U.  S.  60,  36 
L.  Ed.  887,  13  Sup.  Ct.  13,  dismissing  writ  of  error  to  Circuit  Court 
upon  suit  to  recover  excess  duties;  Chicago  etc.  Ry.  Co.  v.  Osborne,  146 
U.  S.  355,  36  L.  Ed.  1003,  13  Sup.  Ct.  282,  refusing  certiorari  to  Circuit 
Court  of  Appeals  upon  order  remanding  cause  brought  under  Interstate 
Commerce  Act;  Schunk  v.  Moline,  Millburn  &  S  tod  dart  Co.,  147  U.  S. 
503,  37  L.  Ed.  258,  13  Sup.  Ct.  417,  upholding  jurisdiction  of  Circuit 
Court  over  suit  under  Nebraska  statute  giving  right  of  action  before 
debt  due;  Interstate  Commerce  Commission  v.  Atchison  etc.  R.  R.  Co., 
149  U.  S.  265,  37  L.  Ed.  728,  13  Sup.  Ct.  837,  dismissing  appeal  from 
decision  of  interstate  commerce  commission;  Maynard  v.  Heeht,  151 
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U.  S.  326,  38  L.  Ed.  180,  14  Sap.  Gt.  353,  holding  certificate  of  question 
of  jurisdiction  to  be  decided  necessary  to  give  Supreme  Court  jurisdic- 
tion of  appeal;  Robinson  v.  Caldwell,  165  U.S.  361,  41  L.  Ed.  746,  17 
Sup.  Ct.  344,  holding  party  appealing  to  Circuit  Court  of  Appeals 
waives  right  to  Supreme  Court  where  no  jurisdictional  question  in- 
volved ;  Hurlbut  etc.  Cattle  Co.  v.  Truscott,  165  U.  S.  719,  41  L.  Ed. 
1185,  17  Sup.  Ct.  994,  dismissing  appeal  from  Circuit  Court  of  Appeals; 
Kirwan  v.  Murphy,  170  U.  S.  209,  42  K  Ed.  1010,  18  Sup.  Ct.  593,  deny- 
ing appeal  from  order  of  Circuit  Court  of  Appeals  affirming  interloc- 
utory order;  Columbus  Const.  Co.  v.  Crane  Co.,  174  U.  S.  601,  43  L.  Ed. 
1102,  19  Sup.  Ct.  721,  dismissing  writ  of  error  to  Circuit  Court  where 
jurisdiction  not  involved  and  appeal  pending  in  Circuit  Court  of 
Appeals;  The  Paquete  Habana,  175  U.  S.  681,  684,  44  L.  Ed.  322,  323, 
20  Sup.  Ct.  292,  293,  holding  Supreme  Court  has  jurisdiction  over  Dis- 
trict Court  appeals  in  prize  cases  without  regard  to  amount  in  dispute; 
In  re  Coe,  49  Fed.  482,  1  C.  C.  A.  326,  holding  no  appeal  lies,  under  act 
of  March,  1891,  from  order  of  Circuit  Court  remanding  cause ;  Northern 
Pac.  R.  Co.  v.  Glaspell,  49  Fed.  483,  484, 1  C.  C.  A.  327,  holding  in  case  of 
two  appeals  the  Circuit  Court  of  Appeals  will  continue  cause  until  deci- 
sion of  Supreme  Court  on  jurisdictional  question ;  Nashua  etc.  R.  Corp.  v. 
Boston  etc.  R.  Corp.,  51  Fed.  931,  2  C.  C.  A.  542,  upholding  jurisdiction  of 
Circuit  Court  of  Appeals  over  appeal  from  decree  of  Circuit  Court  upon 
accounting  ;'Badaracco  v.  Cerf,  53  Fed.  170,  3  C.  C.  A.  491,  construing 
Judiciary  Act  of  March  3,  1891;  Crabtree  v.  Madden,  54  Fed.  427,  4 
C.  C.  A.  408,  upholding  jurisdiction  of  Circuit  Court  of  Appeals  in  deter- 
mining jurisdiction  of  United  States  court  in  Indian  Territory  where 
whole  case  brought  up;  Macon  v.  Georgia  Packing  Co.,  60  Fed.  783, 
9  C.  C.  A.  262,  denying  Circuit  Court  of  Appeals  jurisdiction  over  appeal 
from  interlocutory  order,  if  it  had  no  appeal  from  final  decree  therein; 
American  Sugar  Refining  Co.  v.  Johnson,  60  Fed.  508,  509,  9  C.  C.  A. 
110,  and  Baltimore  etc.  R.  Co.  v.  Meyers,  62  Fed.  371,  10  C.  C.  A.  485, 
holding  Circuit  Court  of  Appeals  may  decide  jurisdictional  question 
where  it  is  not  sole  question ;  Green  v.  Mills,  69  Fed.  856,  80  L.  R.  A.  93, 
16  C.  C.  A.  516,  upholding  Circuit  Court  of  Appeals'  jurisdiction  where 
questions  of  jurisdiction,  and  whether  cause  of  equitable  cognizance 
raised;  Rust  v.  United  Water-Works  Co.,  70  Fed.  132,  17  C.  C.  A.  16, 
holding,  upon  appeal  to  Circuit  Court  of  Appeals  on  whole  case,  court 
may  determine  jurisdictional  question;  The  Alliance,  70  Fed.  274,  17 
C.  C.  A.  124,  denying  jurisdiction  of  Circuit  Court  of  Appeals  over  mari- 
time lien  appeal  where  only  question  is  jurisdictional;  Barr  v.  Mayor 
etc.  of  New  Brunswick,  72  Fed.  689,  19  C.  C.  A.  71,  denying  juris- 
diction of  Circuit  Court  of  Appeals  where  only  question  is  validity  of 
acts  oi  municipal  council  under  Fourteenth  Amendment;  Lake  St.  etc. 
R.  Co.  v.  Farmers'  Loan  etc.  Co.,  77  Fed.  773,  23  C.  C.  A.  448,  following 
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rale  upon  appeal  from  interlocutory  order  upon  injunction;  Lake  Nat. 
Bank  v.  Wolfeborough  Sav.  Bank,  78  Fed.  518,  24  C.  C.  A.  195,  allowing 
appeal  to  Circuit  Court  of  Appeals  from  interlocutory  decree  enjoining 
receiver,  though  jurisdiction  only  question  raised;  Carson  v.  Combe,  86 
Fed.  211,  29  C.  C.  A.  660,  holding,  on  appeal  from  order  granting  pre- 
liminary injunction,  involving  jurisdiction  of  Circuit  Court,  the  Circuit 
Court  of  Appeals  would  not  determine  it ;  The  Annie  Faxon,  87  Fed.  963, 
31  C.  C.  A.  325,  following  rule  in  admiralty  cause;  Harless  v.  United 
States,  88  Fed.  99,  31  C.  C.  A.  397,  holding  Act  March,  1895,  §  11,  con- 
fers on  Indian  Territory  appellate  court  full  jurisdiction  in  infamous 
crimes ;  The  Presto,  93  Fed.  523,  35  C.  C.  A.  394,  holding  Circuit  Court 
of  Appeals  has  jurisdiction  of  appeal  in  libel  where  jurisdictional  ques- 
tion not  certified;  American  Const.  Co.  v.  Jacksonville  Ry.  Co.,  148 
U.  S.  382,  37  L.  Ed.  490,  13  Sup.  Ct.  763,  United  States  v.  Rider,  163 
U.  S.  139,  41  L.  Ed.  104,  16  Sup.  Ct.  $86,  Forsyth  v.  Hammond,  166 
U.  S.  512,  41  L.  Ed.  1098,  17  Sup.  Ct.  668,  Louisville  etc.  R.  R.  Co.  v. 
Behlmer,  169  U.  S.  646,  42  L.  Ed.  890,  18  Sup.  Ct.  502,  United  States  v. 
Fowkes,  53  Fed.  14,  3  C.  C.  A.  394,  Webb  v.  York,  74  Fed.  754, 
21  C.  C.  A.  65,  and  Pioneer  Fuel  Co.  v.  McBrier,  84  Fed.  497,  28  C.  C.  A. 
466,  arguendo. 

Distinguished  in  Chicago  etc.  Ry.  Co.  v.  Evans,  58  Fed.  434,  7 
C.  C.  A.  290,  holding  writ  of  error,  involving  constitutional  question 
solely,  must  be  taken  to  Supreme  Court;  Pullman's  Palace  Car  Co.  v. 
Central  Transp.  Co.,  76  Fed.  403,  22  C.  C.  A.  246,  holding  party  may 
appeal  constitutional  question  to  Supreme  Court  and  at  same  time 
appeal  other  questions  to  Circuit  Court  of  Appeals;  Holt  v.  Indiana 
Mfg.  Co.,  80  Fed.  3,  25  C.  C.  A.  301,  denying  appellate  jurisdiction 
of  Circuit  Court  of  Appeals  over  Buit  to  enjoin  collection  of  State  tax  ' 
on  patent  right. 

Jurisdiction  of.  Federal  Circuit  Court  of  Appeals  to  review  ques- 
tion of  jurisdiction  of  Circuit  Court.    Note,  9  Ann.  Gas.  388. 

Miscellaneous.  Cited  in  Givin  v.  United  States,  184  U.  S.  673,  46 
L.  Ed.  747,  22  Sup.  Ct.  528,  holding  under  Act  July  1,  1864,  §  3,  no 
direct  appeal  lies  to  Federal  Supreme  Court  from  decree  of  District 
Court  dismissing  petition  to  enforce  confirmation  of  land  claim. 

141 17.  8.  668-673,  35  L.  Ed.  895,  12  Sup.  Ot.  128,  FERRY  v.  KING  OO. 

What  adjudication  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  R.  A.  521,  523. 

145  TJ.  8.  673-674,  35  L.  Ed.  898,  12  flop.  Ot  ISO,  FERRY  V.  KING  OO. 
Not  cited. 
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141  XT.  8.  674-678,  35  L.  Ed.  898,  12  Sup.  Ot.  108,  MYERS  r.  GROOM 
SHOVEL  OO. 

Not  cited. 

141  17.  S.  679-689,  35  L.  Ed.  900,  12  Bap.  Ot.  114,  HENDERSON  HBIDOB 
OO.  ▼.  HENDERSON  CITY. 

If  State  decision  be  not  on  Federal  question,  although  raised,  Supreme 
Oonrt  will  not  take  jurisdiction. 

Approved  in  Hammond  v.  Johnston,  142  U.  S.  78,  35  L.  Ed.  942,  12 
Snp.  Ct.  142,  Delaware  City  etc.  Nav.  Co.  v.  Reybold,  142  U.  S.  643, 
85  L.  Ed.  1144,  12  Snp.  Ct.  292,  O'Neil  v.  Vermont,  144  U.  S.  336,  36  L. 
Ed.  457,  12  Sup.  Ct.  698,  Miller  v.  Swann,  150  U.  S.  134,  37  L.  Ed.  1029, 
14  Sup.  Ct.  53,  and  Union  St.  Ry.  Co.  v.  Snow,  168  U.  S.  706,  42  L.  Ed. 
1214,  18  Snp.  Ct.  947,  all  following  rule. 

Time  and  manner  of  raising  and  deciding  questions  in  State  court 
to  obtain  review  in  Federal  Supreme  Court.  Note,  63  L.  R.  A. 
42,  46. 

State  decision,  showing  bridge  company's  agreement  to  pay  taxes,  held 
broad  enough  to  evade  Federal  question. 

Approved  in  Henderson  Bridge  Co.  v.  Henderson  City,  173  U.  S.  602, 
43  L.  Ed.  827,  19  Sup.  Ct.  557,  following  rule;  Wilmington  etc.  R.  R. 
Co.  v.  Alsbrook,  146  U.  S.  293,  36  L.  Ed.  978,  13  Sup.  Ct.  75,  holding 
valid  grant  to  corporation  by  State  of  tax  exemption  is  contract. 

Taxation  of  bridge  between  two  States  is  not  regulation  of  commerce. 
Approved  in  Pittsburgh  etc.  Ry.  Co.  v.  Board  of  Pub.  Works,  172 
U.  S.  43,  43  L.  Ed.  358,  19  Sup.  Ct.  94,  following  rule;  Henderson 
Bridge  Co.  v.  Henderson  City,  173  U.  S.  623,  43  L.  Ed.  834,  19  Sup.  Ct. 
565,  holding  city  may  tax  bridge,  within  city  limits,  between  low-water 
mark  on  both  sides  of  river;  Cotting  v.  Kansas  etc.  Co.,  82  Fed.  844, 
upholding  State  regulation  of  stockyard  prices. 

Taxing  bridge  over  boundary  river.    Note,  29  L.  R.  A.  70. 

Taxation  of  corporate  franchises.    Note,  57  L.  R.  A.  79,  80. 

141  TJ.  S.  690-606,  36  L.  Ed.  905,  12  Sup.  Ot.  123,  CHICAGO  ETO.  RY.  OO. 
V.  ROBERTS. 

Appeal  does  not  lie  in  advance  of  Judgment  from  Circuit  Court  order 
remanding  case  to  State  court. 

Approved  in  Bowker  v.  United  States,  186  U.  S.  138,  46  L.  Ed.  1092, 
22  Sup.  Ct.  803,  holding  decree  of  District  Court,  dismissing  cross-libel 
in  admiralty  to  recover  damages  for  collision,  not  final  judgment, 
hence  not  reviewable  by  Supreme  Court;  German  Nat.  Bank  v.  Speck- 
ert,  181  U.  S.  408,  409,  45  K   Ed.  927,  21  Sup.  Ct.  689,  690,   holding 
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Circuit  Court  of  Appeals  reversing  Circuit  Court  which  denied  motion 
to  remand  case  to  State  court,  not  appealable  to  Supreme  Court,  deci- 
sion not  final  judgment;  The  Transfer  No.  21,  218  Fed.  637, 134  C.  C.  A. 
394,  holding  order  denying  motion  to  dismiss  petition  to  limit  liability 
and  to  vacate  order  restraining  separate  actions  in  State  court  was 
not  final  judgment;  Vaughan  v.  Mc Arthur  Bros.  Co.,  227  Fed.  366, 
holding  where  plaintiff  delays  in  seeking  to  have  cause  remanded,  costs 
are  properly  taxed  to  him ;  Shumaker  v.  Security  Life  etc.  Co.,  159  Fed. 
113,  86  C.  C.  A.  302,  holding  order  refusing  judgment  for  want  of 
sufficient  affidavit  of  defense  is  not  final  order;  Cole  v.  Garland,  107 
Fed.  761,  46  C.  C.  A.  626,  holding  no  appeal  or  writ  of  error  lies  from 
the  decision  of  the  Circuit  Court  in  remanding  cause  to  State  court, 
from  which  same  was  improperly  removed;  Wedekind  v.  Bell,  26  Nev. 
414,  69  Pac.  614,  holding  where  parties  to  an  appeal  settle  the  con- 
troversy, the  appeal  will  be  dismissed  though  cause  has  been  argued 
and  submitted;  Higson  v.  North  River  Ins.  Co.,  153  N.  C.  39,  68  S.  E. 
922,  holding  petition  and  bond  for  removal  must  be  filed  in  State  court; 
Joy  v.  Adelbert  College,  146  U.  S.  357,  36  L.  Ed.  1004,  13  Sup.  Ct.  186, 
Bender  v.  Pennsylvania  Co.,  148  U.  S.  502,  37  L.  Ed.  537,  13  Sup!  Ct. 
640,  Illinois  Cent.  R.  R.  Co.  v.  Brown,  156  U.  S.  387,  39  L.  Ed.  463.  15 
Sup.  Ct.  657,  and  In  re  Coe,  49  Fed.  482,  1  C.  C.  A.  326,  all  following 
rule;  American  Const.  Co.  v.  Jacksonville  Ry.  Co.,  148  U.  S.  383,  37 
L.  Ed.  491,  13  Sup.  Ct.  763,  declining  certiorari  to  review  interlocutory 
order  appointing  receiver;  Gunn  v.  Black,  60  Fed.  160,  8  C.  C.  A.  542, 
declining  to  review  interlocutory  order  after  appeal  perfected;  Patten 
v.  CiLley,  62  Fed.  497,  holding  writ  of  error  does  not  lie  upon  dismissal 
of  removal  petition  on  ground  of  local  prejudice;  Lake  St.  etc.  R.  Co. 
v.  Farmers '  Loan  etc.  Co.,  77  Fed.  773,  53  C.  C.  A.  448,  declinfng  to 
review  order  dissolving  temporary  injunction  in  order  to  decide  juris- 
dictional question. 

Distinguished  in  Northern  Pac.  R.  R.  Co.  v.  Amato,  144  U.  S.  472, 
36  L.  Ed.  509,  12  Sup.  Ct.  742,  granting  writ  of  error  to  review  judg- 
ment against  corporation  created  by  act  of  Congress. 

141  17.  a  696-700,  36  L.  Ed.  906,  12  Sup.  Ct.  103,  SINGER  MFG.  CO.  V. 
WRIGHT. 

Appeal  from  decree  dismissing  injunction  against  tax  will  be  dismissed 
If  tax  meanwhile  paid. 

Approved  in  Lewis  Pub.  Co.  v.  Wyman,  168  Fed.  758,  holding  bill 
to  enjoin  postmaster  from  refusing  to  admit  publication  to  mails  will 
be  dismissed  where  order  made  admitting  same;  Wedekind  v.  Bell,  26 
Nev.  414,  69  Pac.  614,  holding  where  parties  to  appeal  settle  the  con- 
troversy, appeal  will  be  dismissed  though  cause  has  been  argued  and 
XV— 66 
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submitted;  Thomas,  Andrews  &  Go.  v.  Town  of  Norton,  110  Va.  149, 
65  S.  E.  467,  holding  payment  of  tax  will  warrant  dissolving  of  in- 
junction restraining  same;  State  v.  Lambert,  52  W.  Va.  250,  43  S.  E. 
177,  holding  conrt  will  express  an  opinion  on  questions  of  law  if  neces- 
sary to  a  determination,  but  mooted  questions  or  abstract  propositions 
will  not  be  decided;  Jacksonville  School  Dist.  v.  Crowell,  33  Or.  13,  52 
Pac.  694,  no  appeal  lies  from  grant  of  mandamus  which  has  been 
obeyed;  Hogan  v.  La  Crosse,  104  Wis.  107,  80  N.  W.  105,  dismiss- 
ing appeal  where  case  settled;  California  v.  San  Pablo  etc.  R.  R.  Co., 
149  U.  S.  314,  87  L.  Ed.  749,  13  Sup.  Ct.  878,  applying  principle; 
Mills  v.  Green,  159  U.  S.  654,  40  L.  Ed.  294,  16  Sup.  Ct.  133,  applying 
principle  where  election  occurs  pending  appeal  on  question  of  right  to 
vote. 

Enforced  payment  of  tax  sought  to  be  enjoined  precludes  remedy  by 
injunction. 

Approved  in  Tomboy  etc.  Mines  Co.  v.  Brown,  74  Fed.  12,  20  C.  C.  A. 
264,  following  rule;  Lockwood  v.  Wickes,  75  Fed.  123,  21  C.  C.  A.  257, 
dismissing  appeal  from  order  granting  injunction  in  patent  case  when 
patent  expired. 

Distinguished  in  State  v.  Smith,  150  Mo.  87,  51  S.  W.  716,  admission 
of  invalidity  of  charter  amendments,  at  trial,  does  not  oust  appellate 
court's   jurisdiction. 

Constitutional  equality  as  to  corporate  taxation.    Note,  60LB.A 
839,  855. 

Corporate  taxation  and  the  commerce   clause.    Note,  60  L.  R.  A. 
690. 
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142  IT.  S.  1-17,  36  L.  Ed.  915,  12  Sup.  Ot.  104,  SPAEHAWK  v.  YERKES. 
Stock  exchange  membership  passes  to  assignee  in  bankruptcy. 
Approved  in  O'Dell  v.  Boyder,  150  Fed.  736,  10  Ann.  0a&  239,  80 
C.  C.  "A.  397,  following  rule;  Rogers  v.  Hennepin  Co.,  240  U.  S.  189,  60 
L.  Ed.  598,  36  Sup.  Ct.  267,  taxing  membership  in  chamber  of  com- 
merce and  assets  thereof  does  not  amount  to  double  taxation;  Page  v. 
Edmunds,  187  U.  S.  601,  47  K  Ed.  321,  23  Sup.  Ct.  202,  holding  mem- 
bership of  bankrupt  in  Philadelphia  Stock  Exchange  is  property  within 
Bankruptcy  Act  1898,  §  70,  and  title  thereto  vests  in  trustee  if  bank- 
rupt could  have  previously  transferred;  In  re  Hurlbutt,  Hatch  &  Co., 
135  Fed.  507,  68  C.  C.  A.  216,  where  member  of  stock  exchange  con- 
tributed to  membership  of  firm,  which  thereafter  became  bankrupt, 
bankruptcy  court  could  compel  him  to  execute  transfer  thereof  for 
benefit  of  firm's  bankruptcy  trustee;  In  re  Olewine,  125  Fed.  841,  hold- 
ing liquor  license,  though  transferable  by  approval  of  granting  power, 
not  subject  to  seizure,  is  part  of  bankrupt's  assets,  and  may  be  part 
of  exemption;  In  re  Gaylord,  111  Fed.  719,  722,  holding  bankrupt's 
membership  in  stock  exchange  is  property,  and  subject  to  restrictions 
imposed  by  association  by-laws  constitutes  assets  of  his  estate;  In  re 
Page,  107  Fed.  93,  59  L.  B.  A.  94.  46  C.  C.  A.  160  (affirming  102  Fed. 
746,  747),  holding  seat  or  membership  of  bankrupt  in  stock  exchange 
is  property  and  passes  to  his  trustee  in  bankruptcy,  and  latter  may 
sell  same  as  assets;  In  re  Emrich,  101  Fed.  231,  holding  license  to 
occupy  stall  in  city  market  is  property  of  licensee,  which  will  pass  to 
his  trustee  in  bankruptcy;  In  re  Personal  Property  Tax,  124  Minn.  401, 
Ann.  Oas.  19150,  538,  50  L.  B.  A.  (N.  S.)  255.  145  N.  W.  109,  member- 
ship in  board  of  trade  is  taxable  as  personal  property. 

(883) 
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Membership  or  seat  in  stock  or  produce  exchange  as    assets  in 
bankruptcy.    Note,  10  Ann.  Gas.  243,  244. 

Seat,  or  funds  derived  from  transactions  on  exchange,  as  assets 
in  bankruptcy.    Note,  27  L.  R.  A.  (N.  8.)  614,  616. 

Bankruptcy  assignee  need  not  accept  unprofitable  property,  but  his 
judgment  is  not  final. 

Approved  in  Central  Trust  Co.  v.  Chicago  Auditorium  Assn.,  240 
U.  S.  590,  60  L.  Ed.  815,  36  Sup.  Ct.  414,  trustee  in  bankruptcy  of  ex- 
press company  may  disaffirm  partially  performed  contract  for  baggage 
privileges  of  hotel;  Atchison,  T.  &  S.  P.  Ry.  Co.  v.  Hurley,  153  Fed. 
510,  82  C.  C.  A.  453,  trustee  in  bankruptcy  of  coal  company  who  as- 
sumed contract  to  furnish  coal  to  railroad  is  bound  by  oral  agreement 
as  to  advances  to  coal  company  to  be  paid  for  in  coal;  In  re  Cogley, 
107  Fed.  74,  holding  trustee  in  bankruptcy  not  required  to  take  charge 
of  any  portion  of  estate  heavily  encumbered,  where  nothing  can  be 
realized  for  unsecured  creditors;  Klein  v.  Gavenesch  Co.,  64  N.  J.  Eq. 
53,  53  Atl.  197,  holding  lessor  in  lease  for  years,  designated  annual 
rental,  having  right  of  re-entry  rent  failing,  cannot  recover  after 
lessee's  insolvency  and  receiver  quits  premises;  Sunflower  Oil  Co.  v. 
Wilson,  142  U.  S.  322,  85  L.  Ed.  1028,  12  Sup.  Ct.  237,  holding  receiver 
of  bankrupt  oil  company  not  bound  to  accept  railroad  stock;  Sessions 
v.  Romadka,  145  U.  S.  39,  36  L.  Ed.  613,  12  Sup.  Ct.  801,  reaffirming 
doctrine  as  to  worthless  patent;  Quincy  etc.  R.  R.  Co.  v.  Humphreys, 
145  U.  S.  99,  86  L.  Ed.  688,  12  Sup.  Ct.  793,  where  receiver  took  pos- 
session of  leased  railroad  line;  United  States  Trust  Co.  v.  Wabash  etc. 
Ry.  Co.,  150  U.  S.  300,  87  L.  Ed.  1088,  14  Sup.  Ct.  90,  holding  receiver 
has  reasonable  time  to  elect  whether  he  will  continue  lease;  Dushane 
v.  Beall,  161  U.  S.  515,  40  L.  Ed.  792,  16  Sup.  Ct.  638,  holding  two  year 
United  States  statute  of  limitation  inapplicable  to  property  adversely 
claimed  after  receiver  had  taken  possession  of  it;  Colt  v.  Sears  Com- 
mercial Co.,  20  R.  I.  328,  38  Atl.  1058,  holding  creditors  can  compel 
assignee  to  attack  preference  by  bankrupt. 

Distinguished  in  First  Nat.  Bank  v.  Lasater,  196  U.  S.  119,  49  K  Ed. 
409,  25  Sup.  Ct.  206,  title  to  claim  for  usurious  interest  paid  to  bank 
cannot  be  asserted  by  bankrupt  on  termination  of  bankruptcy  pro- 
ceedings where  he  failed  to  notify  trustee  of  existence  of  claim; 
Crawford  v.  Gordon,  88  Wash.  561,  K  R.  A.  19160.  516,  153  Pac.  366, 
failure  of  de  facto  receivers  to  disaffirm  purchase  of  cars  until  sued 
for  contract  price  constituted  affirmation. 

Bankrupt  may  purchase  property  surrendered  after  discharge. 
Approved  in  Lasater  v.  National  Bank,  96  Tex.  348,  72  S.  W.  1058, 
holding  bankrupt  being  owner  of  claim  against  another,  because  bank- 
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rapt  paid  usurious  interest,  trustee  failing  to  administer  such  asset, 
bankrupt,  after  discharge,  may  sue  on  claim. 

Bankruptcy  assignee's  delay  for  twelve  years  to  perfect  possession  of 
exchange  seat  presumed  election  not  to  accept. 

Approved  in  Laughlin  v.  Calumet  etc.  Dock  Co.,  65  Fed.  447,  13 
C.  C.  A.  1,  and  Lancey  v.  Foss,  88  Me.  218,  219,  33  Atl.  1072, 1073,  both 
following  rule ;  National  Bank  v.  Maxon,  168  Iowa,  331,  150  N.  W.  606, 
where  plaintiff  made  no  objection  to  trustee  in  bankruptcy's  refusing 
to  take  possession  of  certain  land  of  bankrupt  and  bankrupt  subse- 
quently improved  land  and  sold  it,  plaintiff  cannot  complain;  dissent- 
ing opinion  in  Harmon  v.  Dothan  Nat.  Bank,  186  Ala.  392,  64  South. 
632,  holding  that  abandonment  by  trustee  in  bankruptcy  of  mortgaged 
premises  to  mortgagee  vested  action  in  mortgagor  bankrupt  for  fraudu- 
lent foreclosure. 

Distinguished  in  In  re  Lighthall,  221  Fed.  795,  where  claim  against 
insolvent  which  was  reported  by  trustee  in  bankruptcy  of  creditor  as 
worthless  proves  valuable,  settlement  of  estate  and  discharge  of  trustee 
does  not  involve  revesting  of  title  in  bankrupt;  In  re  Wiseman  &  Wal- 
lace, 159  Fed.  238,  240,  fact  that  trustee  in  bankruptcy  did  not  assert 
right  to  an  uncollectible  debt  did  not  prevent  his  claiming  proceeds 
thereof  collected  for  firm  after  settlement  of  estate. 

Bankrupt  may,  until  discharge,  be  compelled  to  aid  in  perfecting  as- 
signee's possession. 

Approved  in  In  re  Wiesel,  173  Fed.  720,  bankrupt  may  be  compelled 
to  assist  in  renewal  and  transfer  of  liquor  license  sold  as  asset  by' 
receiver. 

Bankrupt,  paying  assessments  after  discharge,  may  hold  exchange  seat 
against  assignee  who  did  not  accept. 

Approved  in  Fisher  v.  Cushban,  103  Fed.  863,  51  L.  R.  A.  292,  43 
C.  C.  A.  381,  holding  fact  that  transferability  depends  on  consent  of 
stranger  does  not  defeat  claim  of  creditors  in  bankruptcy  to  realize  what 
can  be  obtained  on  transfer  if  made ;  dissenting  opinion  in  Equitable  Life 
Assur.  Soc.  v.  Perkins,  41  Ind.  App.  194,  80  N.  E.  685,  majority  hold- 
ing that  failure  of  bankrupt  to  list  policy  of  insurance  among  assets 
in  petition,  was  no  defense  to  subsequent  action  on  it,  no  trustee  having 
been  appointed. 

Miscellaneous.  Cited  in  Dayton  Hydraulic  Co.  v.  Felsenthall,  116 
Fed.  965,  54  C.  C.  A.  537,  holding  receiver  taking  possession  of  lease- 
hold premises,  not  an  adoption  of  lease  and  assumption  of  covenants, 
he  has  right  of  election,  owing  for  rental  during  use. 
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142  XT.  &  18-28,  35  L.  Ed.  919,  12  Sup.  Ot.  109,  NEW  ORLEANS  ETC.  B.  B. 
CO.  t.  JOPE8. 

Exceptions  taken  after  trial  are  too  late. 
Approved  in  Heard  v.  United  States,  228  Fed.  504,  in  prosecution 
for  theft,  where  record  showed  that  judge  after  giving  charge  asked 
if  there  were  any  exceptions  and  counsel  said  there  were,  stating  them, 
jury  then  retiring,  exceptions  were  timely. 

Where  bill  of  exceptions  la  signed  at  term,  It  Is  presumed  that  all 
thingB  recited  therein  took  place. 

Approved  in  Doremus  v.  Root,  23  Wash.  716,  63  Pac.  574,  holding 
if  the  employee— conductor — who  caused  the  injury  to  fireman  is  free 
from  liability  therefor,  his  employer — railroad — must  also  be  free. 

Law  of  self-defense  Justifies  act  done  in  honest  and  reasonable  belief 
of  Immediate  danger. 

Approved  in  Zell  v.  Dunaway,  115  Md.  6,  80  Atl.  217,  holding  in  civil 
suit  for  assault  and  battery,  instruction  that  if  plaintiff  acted  under 
such  circumstances  that  reasonable  man  would  have  assaulted  him  in 
self -protection,  plaintiff  should  not  recover,  was  proper;  Welch  v. 
Creech,  88  Wash.  442,  153  Pac.  359,  in*  action  by  widow  of  policeman 
shot  by  defendant  after  being  called  by  latter 's  wife  to  search  for 
prowlers  and  turning  flashlight  on  defendant,  latter  need  only  prove 
he  had  reasonable  apprehension  of  immediate  danger  necessitating 
killing  to  defeat  action ;  Teel  v.  Coal  &  Coke  Ry.  Co.,  66  W.  Va.  319,  66 
S.  E.  472,  in  action  by  passenger  against  railroad  company  for  injuries 
at  hands  of  brakeman,  question  of  self-defense  as  justification  is  prop- 
erly stated  in  instruction  to  deny  relief  if  brakeman  had  reasonable 
grounds  to  believe  his  action  necessary;  Field  v.  Commonwealth,  89  Va. 
691,  16  S.  E.  865,  upholding  refusal  of  court  to  charge. 

Distinguished  in  Dallas  Consol.  Electric  St.  Ry.  Co.  v.  Pettit,  47 
Tex.  Civ.  356, 105  S.  W.  44,  evidence  in  action  by  passenger  for  assault 
by  conductor  that  former  pulled  conductor  around  to  prevent  com- 
panion paying  fare  justified  directed  verdict  for  plaintiff  over  plea  of 
self-defense. 

Master  is  free  from  liability  for  injury  caused  by  servant  if  latter 
is  not  liable. 

Approved  in  Portland  Gold  Min.  Co.  v.  Stratton's  Independence,  158 
Fed.  65,  16  L.  R.  A.  (N.  S.)  677,  85  C.  C.  A.  393,  in  action  against 
owner  of  adjacent  mining  property  for  trespass  of  lessee,  judgment 
in  favor  of  latter  in  action  by  plaintiff  for  same  subject  is  bar;  Brad- 
ley v.  Rosenthal,  154  Cal.  425,  129  Ahl  St.  Rep.  171,  97  Pac.  877,  in 
action  against  telephone  company  and  supply  agent  by  lineman  for 
joint  negligence  in  furnishing  brittle  poles,  judgment  for  agent  and 
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against  company  will  be  set  aside,  it  appearing  that  negligence  was 
exclusively  agent's;  Southern  Ry.  Co.  v.  Harbin,  136  Ga.  126,  21  Ann. 
Cas.  1011,  S0LB.A.  (N.  S.)  404,  68  S.  E.  1105,  in  action  against 
railroad  company  and  engineer  for  negligent  killing  by  latter,  verdict 
for  engineer  and  against  company  will  be  set  aside  and  new  trial 
granted;  Mason  v.  Nashville  etc.  Ry.  Co.,  135  Ga.  758,  33  L.  R.  A. 
(N.  S.)  280,  70  S.  E.  232,  in  action  against  railroad  for  assault  of  em- 
ployee on  passenger,  charge  not  recognizing  provocation  by  passenger 
in  mitigation  is  erroneous;  Hobbs  v.  Illinois  etc.  R.  R.  Co.,  171  Iowa, 
631, 152  N.  W.  42,  holding  in  action  against  railroad  and  special  police- 
men of  railroad  for  ejection  and  unnecessary  battery  of  passenger, 
verdict  in  favor  of  policemen  and  against  company  will  be  reversed; 
Horgan  v.  Boston  Elevated  Ry.  Co.,  208  Mass.  290,  04  N.  E.  388,  where 
one  wrongfully  arrested  by  police  officer,  and  employee  of  railroad 
asks  and  obtains  release  without  arraignment,  thereby  releasing  right 
of  action  against  officer  by  statute,  he  cannot  sue  railroad;  McGinnis 
v.  Chicago  etc.  Ry.  Co.,  200  Mo.  360,  118  Am.  St.  Rep.  661,  9  Ann.  Cas. 
656,  9  L.  R.  A.  (N.  S.)  880,  98  S.  W.  593,  in  action  by  employee  against 
railroad  and  fellow-employee  for  injuries  received  while  lifting  hand- 
car, through  fellow-employee  letting  go,  verdict  against  company  and 
in  favor  of  employee  will  be  reversed;  Chicago  etc.  Ry.  Co.  v.  Austin, 
43  Okl.  701,  144  Pac.  1070,  in  action  by  pedestrian  against  railroad 
and  employees  for  injuries  as  result  of  flying-switch  without  warning, 
judgment  for  employees  is  ground  for  reversal  of  judgment  against 
railroad;  Callahan  v.  Graves,  37  Okl.  506,  46  L.  R.  A.  (N.  S.)  350,  132 
Pac.  476,  where  manager  of  property,  codefendant  with  owner,  received 
verdict  in  suit  for  injuring  plaintiff's  store  by  digging  ditch  and  caus- 
ing wall  to  fall,  judgment  against  owner  will  be  reversed ;  St.  Louis  etc. 
R.  R.  Co.  v.  Berger,  64  Ark.  625,  39  L.  R.  A.  789,  44  S.  W.  814,  holding 
lawful  self-defense  by  conductor  entails  no  liability  on  him  or  com- 
pany. 

Distinguished  in  Bigelow  v.  Old  Dominion  Copper  Min.  etc.  Co., 
225  U.  S.  128,  Ann.  Cas.  1913E,  875,  56  L.  Ed.  1021,  32  Sup.  Ct.  641, 
in  suit  against  promoter  in  Massachusetts  for  secret  profits,  judgment 
against  plaintiff  in  suit  against  associate  promoter  for  same  transac- 
tion in  New  York  cannot  be  set  up  in  bar;  Lake  Erie  etc.  R.  Co.  v. 
Reed,  57  Ind.  App.  75,  103  N.  E.  131,  where  in  action  against  rail- 
road and  engineer  for  negligence,  alleging  fault  of  defendants,  ver- 
dict is  rendered  against  company  and  for  engineer,  motion  of  company 
for  judgment  non  obstante  was  properly  denied,  since  by  statute  evi- 
dence could  not  be  considered  on  such  motion;  Robinson  v.  Moark- 
Nemo  Consol.  Mining  Co.,  178  Mo.  App.  540,  163  S.  W.  887,  in  action 
by  land  owner  against  mining  company  and  managers  for  dumping 
on  land,  judgment  for  managers  and  against  corporation  is  not  incon- 
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sistent;  D.  B.  Loveman  Co.  v.  Bayless,  128  Tenn.  315,  Ann.  Gas.  19150, 
187,  160  S.  W.  843,  in  suit  by  employee  against  company  and  super- 
intendent for  wrongfully  searching  him  for  stolen  articles,  verdict  in 
favor  of  superintendent  and  against  corporation  will  not  be  disturbed 
in  absence  of  assignment  of  lack  of  evidence. 

Carrier  la  not  liable  for  Injury  lawfully  dona  to  passenger  by  em- 
ployee. 

Distinguished  in  Booth  v.  J.  G.  White  Engineering  Co.,  101  S.  C. 
492,  86  S.  E.  33,  in  action  for  personal  injuries  in  being  accidentally  in- 
jured in  shooting  by  steward  of  third  person,  instruction  that  if  steward 
was  justified  in  shooting  person  defendant  should  prevail  was  properly 
refused. 

Acts  of  servant  for  which  master  is  not  answerable.    Note,  54 
Am.  St  Rep.  78. 

Master's  liability  for  acts  of  servant.    Note,  17  E.  R.  0.  278. 

Master's  liability  for  tort  committed  by  servant.    Note,  25  E.  R.  C. 
143. 

Carrier  is  liable  for  wanton  and  willful  act  of  employee. 

Approved  in  Kansas  City  Southern  Ry.  Co.  v.  Willsie,  224  Fed.  911, 
140  C.  C.  A.  340,  passenger  injured  by  exploding  of  torpedo  placed  on 
track  by  brakeman  has  right  of  action  against  company;  Compagnie 
Generale  Transatlantique  v.  Rivers,  211  Fed.  298,  127  C.  C.  A.  580,  in 
action  against  owners  of  steamer  for  assault  on  passenger  by  watch- 
man, instruction  that  defendant  was  bound  to  exercise  very  highest  care 
to  protect  passengers  was  not  erroneous;  Jackson  v.  Old  Colony  St. 
Ry.  Co.,  206  Mass.  484,  19  Ann.  Gas.  615,  30  L.  R.  A.  (N.  S.)  1046,  92 
N.  E.  727,  battery  of  passenger  by  conductor  immediately  on  leaving  car 
because  of  language  of  former  results  in  liability  on  part  of  company; 
Layne  v.  Chesapeake  etc.  Ry.  Co.,  66  W.  Va.  620,  621,  67  S.  E.  1108, 
1109,  carrier  is  liable  for  shooting  of  passenger  although  result  of  dis- 
pute as  to  fare  and  of  provocation ;  Daniel  v.  Petersburg  R.  R.  Co.,  117 
N.  C.  607,  23  S.  E.  328,  holding  burden  on  railroad  of  showing  extenu- 
ating circumstances  where  employee  shot  person. 

Liability  of  carrier  for  willful  torts   of  servants  to  passengers. 
Note,  40  L.  R.  A.  (N.  S.)  1005,  1051,  1057,  1071,  1076,  1079. 

Carrier  la  not  liable  for  employee's  act  In  self-defense. 
Approved  in  Lee  Line  Steamers  v.  Robinson,  218  Fed.  562,  L.  R.  A 
19160,  358,  134  C.  C.  A.  287,  where  plaintiff  was  stabbed  by  steamboat 
employee  while  passenger,  burden  was  on  company  to  prove  act  was  in 
self-defense;  International  etc.  R.  Co.  v.  Washington,  54  Tex.  Civ.  167, 
117  S.  W.  993,  in  action  against  railroad  for  assault  on  passenger  by 
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porter,  instruction  to  allow  plea  of  self-defense,  if  only  such  force  was 
used  which  very  cautious  person  would  employ,  instead  of  necessary 
force,  was  erroneous. 

Distinguished  in  Southern  Ry.  Co.  v.  Lee,  167  Ala.  273,  52  South. 
650,  in  action  by  passenger  against  railroad  for  employee's  permitting 
other  passengers  to  use  indecent  language  to  compel  colored  servant  of 
plaintiff  to  leave  car,  rule  that  colored  persons  were  not  permitted  in 
coach  is  not  good  plea;  Culberson  v.  Empire  Coal  Co.,  156  Ala.  421,  47 
South.  238,  in  action  by  passenger  against  railroad  company  for  per- 
mitting assault  by  copassenger,  it  is  not  necessary  to  allege  such  assault 
was  not  in  self-defense;  Jackson  v.  Old  Colony  St.  Ry.  Co.,  206  Mass.  486, 

19  Ann.  Oas.  615,  30  L.  R.  A.  (N.  S.)  1046,  92  N.  E.  727,  provocation 
by  passenger  by  words  did  not  justify  battery  when  former  had  gotten 
off  car. 

Miscellaneous.  Cited  in  Lake  v.  Bonynge,  232  U.  S.  715,  58  L.  Ed. 
812,  34  Sup.  Ct.  330,  dismissing  on  authority  of  principal  case. 

142  U.  8.  28-43,  35  !■.  E4.  925,  12  Sup.  Ot  130,  FEASOR  v.  RICE. 

Judgment  concludes  parties  and  privies  as  to  matters  actually  deter- 
mined or  necessarily  involved. 

Approved  in  Green  v.  Bogue,  158  U.  S.  500,  39  L.  Ed.  1069,  15  Sup. 
Ct.  984,  reaffirming  rule  as  to  decree  in  equity. 

Contract  and  notes  Involved  in  gambling  in  differences  are  void  in 
Illinois. 

Approved  in  Clews  v.  Jamieson,  182  U.  S.  489,  490,  495,  45  L.  Ed. 
1196,  1197,  1199,  21  Sup.  Ct.  856,  858,  holding  no  presumption  of  intent 
to  make  gaming  contract  by  selling  stock  not  then  owned  for  future 
delivery;  Berry  v.  Chase,  146  Fed.  630,  77  C.  C.  A.  161,  order  to  sell 
stocks  for  future  delivery  to  be  executed  on  stock  exchange  creates  valid 
contract  when  executed  unless  both  parties  intend  that  there  should 
be  no  delivery;  Board  of  Trade  v.  L.  A.  Kinsey  Co.,  125  Fed.  75,  hold- 
ing whether  contract  for  future  delivery  on  exchange  is  legitimate  or 
wagering  transaction  depends  upon  intention  or  absence  thereof  of  ac- 
tual delivery  and  payment;  Wade  v.  United  States,  33  App.  D.  C.  35, 

20  L.  R.  A.  (N.  S.)  347,  one  keeping  bucket-shop  was  properly  con- 
victed under  statute  making  unlawful  keeping  of  place  for  purposes  of 
gaming;  Lane  v.  Logan  Grain  Co.,  105  Mo.  App.  218,  79  S.  W.  723, 
holding  void  contract  whereby  plaintiff  purchased  option  to  sell  to  de- 
fendant certain  quantity  of  grain  at  fixed  price  within  limited  time, 
where  no  delivery  intended;  Corn  Exchange  Nat.  Bank  v.  Jansen,  70 
Neb.  583,  97  N.  W.  815,  contract  void  for  illegality  in  inception  not 
validated  by  being  sued  on  in  foreign  jurisdiction;  Clews  v.  Jamieson, 
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96  Fed.  654,  (;.">,  38  C.  C.  A.  473,  holding  contract  for  sale  of  stocks  for 
future  delivery,  void. 

Defenses  to  notes  and  other  obligations  given  for  gambling  debts. 
Note,  119  Am.  St.  Rep.  176. 

Statutes  relating  to  gaming,  etc.,  as  applicable  to  bucket-shops  or 
transactions  therein.    Note,  17  Ann.  Gas.  710. 

When  Issue  is  taken  on  plea  by  filing  replication,  facts,  if  proven, 
will  avail  defendant  only  so  far  as  they  outfit. 

Approved  in  Horn  v.  Detroit  Dry-Dock  Co.,  150  U.  S.  625,  37  L.  Ed. 
1203,  14  Sup.  Ct.  218,  American  Graphophone  Co.  v.  Edison  Phono- 
graph Works,  68  Fed.  451,  452,  and  Elgin  etc.  Pump  Co.  v.  Nichols,  65 
Fed.  218,  12  C.  C.  A.  578,  all  following  rule;  Gunning  System  v.  City 
of  Buffalo,  157  Fed.  252,  applying  rule  in  suit  to  restrain  city  from 
tearing  down  bulletin-boards  under  ordinance  prohibiting  billboards 
more  than  seven  feet  high  and  directing  their  abatement  as  nuisances; 
Butler  Bros.  Shoe  Co.  v.  United  States  Rubber  Co.,  156  Fed.  5,  84  C.  C.  A. 
167,  in  suit  by  New  York  rubber  company  against  factor,  a  Colorado 
corporation,  for  accounting,  exceptions  to  plea  stating  former  had  not 
fulfilled  conditions  prescribed  for  foreign  corporations  are  not  lost 
by  filing  general  replication  on  overruling  of  exceptions;  Soderberg 
v.  Armstrong,  116  Fed.  710,  holding,  under  equity  rule  33,  the  filing  of 
a  general  replication  to  a  plea  in  bar  is  not  an  admission  of  the  suffi- 
ciency of  the  plea;  Jones  v.  Hillis,  100  Fed.  356,  holding  determination 
of  facts  stated  in  plea  in  favor  of  defendant,  issue  taken  thereon,  bill 
not  necessarily  dismissed,  but  court  further  determines  sufficiency  of 
facts ;  Theisen  v.  Whiddon,  60  Fla.  376,  53  South.  643,  in  suit  by  city 
and  contractors  for  enforcing  of  lien  for  sidewalk  construction,  repli- 
cation filed  to  plea  alleging  failure  to  construct  sidewalk  according  to 
legal  specifications  did  not  prevent  overruling  of  plea  at  trial;  North 
Chicago  St.  R.  Co.  v.  Chicago  Union  Traction  Co.,  150  Fed.  630,  arguendo. 

Relief  in  equity,  other  than  appellate  proceedings,  against  judg- 
ments, decrees  and  other  judicial  determinations.  Note,  54  Am. 
St.  Rep.  22$. 

Rights  and  duties  inter  se  of  stockbroker  and  customer.  Note, 
Ann.  Caa.  1915B,  923. 

Broker's  right  to  commissions  or  advances  in  furthering  wagering 
contract.    Note,  11  L.  R.  A.  (N.  S.)  576. 

142  17.  8.  43-66,  36  L.  Ed.   931,  12  Sup.  Ct.  164,  FARNSWOETH  V.  DUTP- 


Vendor'g  misrepresentations  are  not  ground  for  rescission  where  knowl- 
edge of  facts  is  open  to  vendee. 
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Approved  in  Shappirio  v.  Goldberg,  192  U.  S.  242,  48  L.  Ed.  425,  24 
Sup.  Ct.  261,  holding  vendor's  misrepresentations  of  realty  regarding 
its  area  not  actionable  where  correct  description  was  given  in  deed 
and  purchaser's  agent,  unhindered,  investigated  records;  D.  T.  Mc- 
Keithan  Lumber  Co.  v.  Fidelity  Trust  Co.,  223  Fed.  775,  139  C.  C.  A. 
353,  action  for  failure  of  consideration  brought  by  vendees  of  alleged 
worthless  land  eannot  be  maintained  where  there  was  no  specific  war- 
ranty or  misrepresentations;  King  v.  Lamborn,  186  Fed.  28, 108  C.  C.  A. 
123,  one  induced  to  purchase  coal  mine  by  misrepresentations  as  to 
quantity  of  coal  mined  within  year,  which  it  had  been  stated  was  mar- 
keted locally,  whereas  only  one-third  of  such  quantity  mined,-  and  there 
was  no  market  for  more,  could  rescind,  though  co-complainant,  who  was 
defendant's  agent  in  sale,  and  purchased  separate  interest,  was  party 
to  fraud;  McClure  v.  Glady  Fork  Lumber  Co.,  183  Fed.  83,  84,  105 
C.  C.  A.  368,  action  for  reformation  of  contract  for  sale  of  land  will 
not  lie  where  boundaries  were  fixed  by  natural  objects  and  there  was 
no  statement  of  quantity;  Murray  v.  Paquin,  173  Fed.  329,  mutual 
mistake  as  to  place  of  boundary  of  lot,  which  in  fact  ran  under  barn 
supposed  to  be  on  lot,  did  not  entitle  vendee  to  rescission;  Curran  v. 
Smith,  149  Fed.  951,  81  C.  C.  A.  537  (affirming  Smith  v.  Curran,  138 
Fed.  158),  where  engineers  before  contracting  to  construct  waterworks 
spent  month  in  surveying  and  examining  ground,  they  cannot  defend 
action  for  breach  of  contract  on  ground  of  false  representations ;  Mather 
v.  Barnes,  146  Fed.  1004,  setting  aside  purchase  of  coal  lands  for  fraud- 
ulent representations  as  to  extent  of  vein;  Burk  v.  Johnson,  146  Fed. 
215,  76  C.  C.  A.  567,  refusing  to  rescind  contract  assigning  rights  under 
copyrighted  plan  for  organization  of  mutual  burial  associations;  Pitts- 
burg Life  etc.  Co.  v.  Northern  etc.  Ins.  Co.,  140  Fed.  894,  where  on 
sale  of  life  insurance  business  list  of  policies  prepared  by  company's 
officers  for  own  use  used  in  examination  of  company's  condition,  dis- 
covery of  material  errors  after  sale  is  no  ground  for  action  of  deceit; 
Evans  v.  Freeman,  140  Fed.  421,  applying  rule  on  exchange  of  property 
where  plaintiff  employed  attorney  to  investigate  representations;  The 
Protection,  102  Fed.  518,  42  C.  C.  A.  489,  holding  shipper's  representation 
regarding  size  of  machine,  though  not  correct,  no  defense,  carrier  not 
carrying  on  particular  vessel,  in  accordance  with  terms  of  bill  of  lading; 
Rauh  v.  Waterman,  29  Ind.  App.  359,  361,  61  N.  E.  743,  63  N.  E.  46,  47, 
holding  purchaser  of  whisky  from  agent  in  fraudulently  obtaining  same 
from  principal  on  misrepresentation,  principal  may  rescind  and  recover 
goods;  Grindrod  v.  Anglo-American  Bond  Co.,  34  Mont.  179,  85  Pac. 
894,  contract  for  sale  of  bonds  cannot  be  rescinded,  after  year  from 
delivery,  for  false  statements  in  circular  where  bonds  state  they  are 
subject  to  no  conditions  not  mentioned  on  face  thereof;  Clark  v.  Reeder, 
158  U.  S.  524,  39  L.  Ed.  1077,  15  Sup.  Ct.  857,  Bement  v.  La  Dow,  66 
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Fed.  189,  and  Crocker  v.  Manley,  164  111.  294,  296,  56  Am.  St  Rep. 
200,  202,  45  N.  E.  580,  581,  all  refusing  to  cancel  deed;  Mahaffey  v. 
Ferguson,  156  Pa.  St.  170,  27  Atl.  23,  holding  misstatements  of  vendor's 
agent  to  experts  not  misrepresentations;  dissenting  opinion  in  Tooker 
v.  Alston,  159  Fed.  606,  16  L.  R.  A.  (N.  S.)  818,  86  C.  C.  A.  425,  ma- 
jority holding  that  vendee  was  entitled  to  rescission  of  sale  of  mining 
property  formerly  worked  out  where  the  vendors  concealed  opening  of 
old  mine  and  said  ore  body  was  solid. 

Distinguished  in  Files  v.  Rankin,  153  Fed.  540,  82  C.  C.  A.  491,  one 
buying  nine  thousand  dollar  claim  secured  by  collateral  from  receiver 
unaware  of  security  for  twenty-five  dollars,  and  who  told  receiver  claim 
was  worth  little  or  nothing,  cannot  defeat  action  for  rescission;  Kell 
v.  Trenchard,  142  Fed.  23,  73  C.  C.  A.  202,  granting  abatement  in  pur- 
chase price  of  land  with  standing  timber  where  boundaries  of  tract 
misrepresented  by  vendor's  agent  while  property  being  examined  and 
timber  estimated;  Gross  v.  Chase,  60  Colo.  160,  151  Pac.  914,  where 
plaintiff  vendee  had  opportunity  to  inspect  quality  of  land  when  it  was 
covered  with  six  inches  of  snow,  he  was  not  thereby  precluded  from 
rescinding  for  misrepresentations;  Shuttlefield  v.  Neil,  163  Iowa,  481, 
145  N.  W.  5,  where  vendor  points  out  wrong  land  to  vendee,  latter  may 
rescind ;  Long  v.  Inhabitants  of  Athol,  196  Mass.  505, 17  L.  R.  A.  (N.  S.) 
96,  82  N.  E.  668,  contractors  may  rescind  contract  with  city  for  sewer 
construction  because  of  incorrect  calculation  of  latter 's  engineer  as  to 
amount  of  work  and  material  in  spite  of  access  to  maps  and  plans  of 
work;  Brotherton  v.  Reynolds,  164  Pa.  St.  140,  30  Atl.  235,  where 
vendor's  agent,  selling  one  thousand  acres  of  timber,  showed  only  best 
parts. 

Right  to  rely  on  representations  made  to  effect  contract  as  basis 
for  charge  of  fraud.    Note,  37  L.  R.  A.  598. 

What  constitutes  fraud  and  liability  therefor.    Note,  12  E.  R.  0. 
295. 

Contract  will  be  rescinded  for  misrepresentation  only  upon  clear  and 
convincing  proof. 

Approved  in  Vanderbilt  v.  Bishop,  188  Fed.  984,  holding  in  suit  for 
rescission  of  sale  of  orchard,  evidence  irrefrangibly  established  misrep- 
resentations of  age  and  quality  of  trees  and  of  quality  of  soil;  Dotson 
v.  Kirk,  180  Fed.  23,  103  C.  C.  A.  368,  holding  in  action  for  rescis- 
sion of  sale  of  timber  lands,  evidence  clearly  established  misrepre- 
sentations as  to  location  of  lands,  size  of  tracts,  and  rights  of  way; 
Trenchard  v.  Kell,  127  Fed.  601,  holding  doctrine  of  caveat  emptor  is 
inapplicable  where  there  is  an  express  warranty  and  actual  and  posi- 
tive fraud  on  part  of  defendant;  St.  Louis  etc.  R.  Co.  v.  Chester,  41 
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Okl.  372,  138  Pae.  151,  upholding  release  for  personal  injuries  by  being 
struck  by  railroad  made  one  month  after  injury. 

Vendee's  failure  to  make  reasonable  examination  precludes  his  rescind- 
ing for  fraud. 

Approved  in  Great  Western  Mfg.  Co.  v.  Adams,  176  Fed.  327,  99 
C.  C.  A.  615,  party  who  sold  lease  of  land  with  warranty  may  not 
have  sublease  reformed  to  include  condition  in  original  lease  of  rever- 
sion to  city  if  flour-mill  was  not  maintained  on  property;  Freeman  v. 
Evans,  159  Fed.  32,  86  C.  C.  A.  216,  on  exchange  of  real  estate,  failure 
of  attorney  representing  party  to  make  reasonable  investigation  pre- 
cludes rescission  by  party;  Panhandle  Lumber  Co.  v.  Rancour,  24 
Idaho,  611,  135  Pac.  560,  injunction  will  be  granted  to  restrain  cutting 
of  wood  on  plaintiff's  land  in  spite  of  evidence  showing  intention  of 
defendant  to  buy  right,  if  written  contract  did  not  include  this  land. 

Distinguished  in  Leicester  Piano  Co.  v.  Front  Royal  etc.  Imp.  Co.,  55 
Fed.  195,  5  C.  C.  A.  60,  holding  investigation  by  inexperienced  agent 
not  binding  on  principal. 

Vendee,  having  relied  on  own  examination  of  tax  title,  court  will  not 
decree  rescission. 

Approved  in  Mitchell  Mining  Co.  v.  Hammons,  12  Ariz.  305,  100  Pac. 
796,  where  vendee  of  mining  stock  sent  mining  engineers  to  investigate 
as  to  representations  of  vendor  and  takes  stock  three  months  later  but 
before  their  report,  he  may  not  rescind;  Meland  v.  Toungberg,  124 
Minn.  454,  Ann.  Gas.  1915B,  775,  145  N.  W.  170,  where  vendee  inspected 
steam  engine  before  sale  and  this  is  recited  in  contract,  he  may  not 
rescind  for  alleged  misrepresentations. 

142  XT.  8.  56-72,  85  L.  Ed.  936,  12  Sup.  Ot.  130,  FINN  v.  BROWN. 

One  whose  name  appears  on  stock-book  is  presumed  owner  and  has 
burden  of  proving  otherwise. 

Approved  in  Lewes  v.  Switz,  74  Fed.  382,  following  rule;  Alsop  v. 
Conway,  188  Fed.  578,  110  C.  C.  A.  366,  where  one  has  shares  in 
national  bank  in  his  name  in  possession,  and  is  registered  holder,  bur- 
den is  on  him  to  show  ownership  in  another  in  suit  on  stockholder's 
liability;  Campbell  v.  American  Alkili  Co.,  125  Fed.  210,  61  C.  C.  A. 
317,  holding  validity  of  an  order  of  corporation  directors  in  assessing 
stockholders  not  collaterally  attackable  by  stockholder  in  action  against 
him  to  recover  assessment. 

Distinguished  in  Pauly  v.  State  Loan  etc.  Co.,  165  U.  S.  620,  41  L.  Ed. 
849,  17  Sup.  Ct.  470,  holding  person  appearing  on  list  of  shareholders 
as  pledgee  not  shareholder;  Foote  v.  Anderson,  123  Fed.  663,  61  C.  C.  A. 
5,  holding  entry  of  one's  name  in  bank  stock-book  as  shareholder,  with- 
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out  knowledge  or  assent  on  his  part,  will  not  charge  his  estate  after 
death  as  stockholder;  National  Express  etc.  Co.  v.  Morris,  15  App. 
D.  C.  277,  where  decedent  subscribed  for  stock  in  National  Express 
Company,  his  estate  is  not  liable  for  assessment  by  National  Express 
and  Transfer  Company  although  recorded  as  stockholder. 

Oashier  la  conclusively  presumed  to  have  kept  list  of  stockholders  and 
to  know  contents. 

Approved  in  Tate  v.  Bates,  118  N.  C.  308,  54  Am.  St  Rep.  722,  2A 
S.  E.  483,  Solomon  v.  Bates,  118  N.  C.  322,  24  S.  E.  746,  and  Gerner 
v.  Mosher,  58  Neb.  158,  78  N.  W.  391,  all  following  rule. 

One  receiving  dividends  cannot  escape  liability  as  owner  by  mere 
delivery  to  true  owner. 

Approved  in  Kenyon  v.  Fowler,  215  U.  S.  593,  54  L.  Ed.  841,  30  Sup. 
Ct.  409,  and  Kenyon  v.  Fowler,  155  Fed.  109,  83  C.  C.  A.  567,  one  with 
notice  that  shares  in  national  bank  stood  in  his  name,  although  he  had 
no  interest,  and  indorsed  certificates  in  blank,  but  did  not  deliver  them 
to  true  owner,  may  not  escape  liability  on  insolvency  of  bank;  Law- 
rence v.  Greenup,  97  Fed.  910,  38  C.  C.  A.  546,  holding  national  bank 
receiver  cannot  recover  from  stockholder  in  legal  action  sum  received 
by  him  on  partial  distribution  made  and  received  in  good  faith,  in- 
solvency subsequently;  Fricke  v.  Angemeier,  53  Ind.  App.  147,  101 
N.  E.  332,  where  dividends  were  unlawfully  paid  out  of  capital  stock 
when  corporation  was  insolvent,  creditors  may  recover  amount  from 
stockholders  receiving  them ;  American  Steel  etc.  Co.  v.  Eddy,  138  Mich. 
408,  101  N.  W.  580,  under  Comp.  Laws,  §7057,  making  stockholders 
liable  to  creditors  where  capital  stock  refunded  to  stockholders  before 
payment  of  debts,  creditors  may  follow  assets  paid  as  dividends  irre- 
spective of  good  faith;  Hayden  v.  Thompson,  71  Fed.  63,  17  C.  C.  A. 
592,  holding  receiver  of  insolvent  national  bank  could  sue  shareholders 
to  recover  unlawfully  paid  dividends;  Ft.  Payne  Bank  v.  Alabama  Sani- 
tarium, 103  Ala.  370,  15  South.  622,  stockholder  conclusively  presumed 
to  know  dividend  paid  out  of  capital  stock. 

Liability  of  stockholders  to  refund  dividend  unlawfully  paid  ont 
of  capital.    Note,  Ann.  Gas.  1915A,  827. 

Bank  cashier,  failing  to  transfer  on  books  stocks  wrongfully  trans* 
f  erred  to  him,  cannot  deny  liability. 

Approved  in  Atwater  v.  Smith,  73  Minn.  509,  76  N.  W.  254,  applying 
rule  to  note  of  director  of  bank. 

Distinguished  in  Sigua  Iron  Co.  v.  Greene,  88  Fed.  213,  215,  31 
C.  C.  A.  477,  holding  entry  of  name  on  stock-book  of  corporation  not 
prima  facie  evidence  of  fact. 
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§ 

Officer  cannot  escape  liability  by  pleading  Ignorance  of  facts  appear- 
ing on  Us  books. 

Approved  in  O'Connor  v.  Witherby,  111  Cal.  529,  44  Pac.  229,  re- 
affirming rule;  Moore  &  Co.  v.  Murchison,  226  Fed.  681,  married  woman 
transferring  corporation  stock  to  husband,  who  was  president,  as  agent, 
is  liable  for  capital  stock  wrongfully  paid  as  dividends ;  Spurr  v.  United 
States,  87  Fed.  705,  31  C.  C.  A.  202,  holding  president  of  national  bank 
presumed  to  know  condition  of  accounts. 

142  U.  8.  73-78,  35  L.  Ed.  941,  12  Sup.  Ot.  141f  HAMMOND  ▼.  JOHNSTON. 

Supreme  Court  will  dismiss  writ  where  State  decision  was  correct, 
regardless  of  Federal  question. 

Approved  in  Southern  Pacific  Co.  v.  Schuyler,  227  U.  S.  611,  48 
L.  R.  A.  (N.  S.)  901,  57  L.  Ed.  669,  33  Sup.  Ct.  277,  where  railroad  com- 
pany appealed  to  United  States  Supreme  Court  from  judgment  against 
it  in  State  court  in  suit  for  death  of  mail  clerk  off  duty,  placed 
on  grounds  of  nonviolation  of  Hepburn  Act,  writ  would  be  dis- 
missed if  no  other  Federal  questions  had  been  raised;  Delaware  City 
etc.  Nav.  Co.  v.  Reybold,  142  U.  S.  643,  35  L.  Ed.  1144,  12  Sup.  Ct. 
292,  O'Neil  v.  Vermont,  144  U.  S.  336,  36  L.  Ed.  457,  12  Sup.  Ct.  698, 
Northern  Pac.  R.  R.  Co.  v.  Ellis,  144  U.  S.  464,  S6  L.  Ed.  506,  12  Sup. 
Ct.  726,  Hammond  v.  Connecticut  Life  Ins.  Co.,  150  U.  S.  636,  37  L.  Ed. 
1207,  14  Sup.  Ct.  236,  New  York  etc.  R.  R.  Co.  v.  Woodruff,  153  U.  S. 
691,  38  L.  Ed.  871,  14  Sup.  Ct.  976,  Rutland  R.  R.  Co.  v.  Central  Ver- 
mont R.  R.  Co.,  159  U.  S.  641,  40  L.  Ed.  289,  16  Sup.  Ct.  116,  Hammond 
v.  Horton,  169  U.  S.  734,  42  L.  Ed.  1215,  18  Sup.  Ct.  942,  and  Klingman 
v.  Holthaus,  59  Fed.  307,  all  reaffirming  rule;  Sherman  v.  Grinnell,  144 
U.  S.  202,  36  L.  Ed.  405,  12  Sup.  Ct.  575,  holding  no  Federal  question 
involved  in  decision  of  State  court;  Nashville  etc.  Ry.  Co.  v.  Taylor, 
86  Fed.  175,  arguendo. 

Distinguished  in  Rogers  v.  Hennepin  Co.,  240  U.  S.  188,  60  L.  Ed. 
597,  36  Sup.  Ct.  267,  although  suit  to  enjoin  taxation  of  seat  in  trade 
exchange  might  have  been  determined  in  State  Supreme  Court  because 
plaintiff  had  adequate  remedy  at  law,  where  the  latter  court  decides 
question  on  merits,  plaintiff  may  take  case  to  United  States  Supreme 
Court  as  involving  Fourteenth  Amendment. 

Time  and  manner  of  raising  and  deciding  questions  in  State  court 
to  obtain  review  in  Federal  Supreme  Court.      Note,  63  L.  R.  A.  57. 

142  U.  8.  7&-9S,  36  L.  Ed.  943,  12  Sup.  Ot.  142,  NEW  ORLEANS  V.  NEW 
ORLEANS  WATEBr- WORKS  OO. 

Supreme  Court  will  not  review  State  decision  unless  record  snows 
Federal  question  necessarily  involved. 
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Approved  in  Stuart  v.  Hauser,  203  U.  S.  585,  51  L.  Ed.  328,  27  Sup. 
Ct.  783,  and  Seattle  Dock  Co.  v.  Seattle  etc.  Waterway  Co.,  195  U.  S. 
625,  49  L.  Ed.  350,  25  Sup.  Ct.  789,  both  following  rule ;  Giles  v.  Teas- 
ley,  193  U.  S.  160,  48  L.  Ed.  659,  24  Sup.  Ct.  359,  refusing  to  review 
State  judgment  sustaining  demurrer  in  action  for  damages  for  refusal 
to  register  negro  voter  as  elector,  where  board  appointed  under  State 
Constitution  adopted  to  disfranchise  negroes;  New  Orleans  Water- 
Works  Co.  v.  Louisiana,  185  U.  S.  345,  46  L.  Ed.  941,  22  Sup.  Ct.  694, 
holding  no  Federal  question  arises  from  forfeiture  of  corporation's 
charter  for  alleged  violation  of  its  terms  by  decree  of  State  court  made 
after  full  hearing;  Underground  R.  R.  Co.  v.  New  York,  116  Fed.  955, 
holding  New  York  Rapid  Transit  Act  of  1891  declared  valid  under 
State  Constitution  by  highest  State  court,  such  decision  is  conclusive 
upon  Federal  court;  Mobile  etc.  R.  R.  Co.  v.  Tennessee,  153  U.  S.  492, 
38  L.  Ed.  796,  14  Sup.  Ct.  970,  holding  Supreme  Court  has  jurisdiction 
to  review  decision  of  State  court  holding  no  contract  exists;  Douglas 
v.  Wallace,  161  U.  S.  348,  40  L.  Ed.  728,  16  Sup.  Ct.  486,  arguendo. 

Time  and  manner  of  raising  and  deciding  questions  in  State  court 
to  obtain  review  in  Federal  Supreme  Court.  Note,  63  L.  R.  A. 
42. 

What  record  must  show  as  to  presentation  and  decision  of  Fed- 
eral question  in  State  court  to  confer  jurisdiction  on  Federal 
Supreme  Court.    Note,  63  L.  R.  A.  475. 

Supreme  Court  will  not  review  State  decision  based  upon  rules  of  gen- 
eral jurisprudence. 
Approved  in  Delaware  City  etc.  Nav.  Co.  v.  Reybold,  142  U.  S.  643, 

35  L.  Ed.  1144,  12  Sup.  Ct.  292,  Sherman  v.  Grinnell,  144  U.  S.  202, 

36  L.  Ed.  405,  12  Sup.  Ct.  575,  O  'Neil  v.  Vermont,  144  U.  S.  336,  36 
L.  Ed.  457,  12  Sup.  Ct.  698,  and  Connecticut  v.  Woodruff,  153  U.  S. 
691,  38  L.  Ed.  871,  14  Sup.  Ct.  977,  all  reaffirming  rule. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  R.  A.  520,  527,  531. 

Bare  averment  of  Federal  question  will  not  give  Supreme  Court  Juris- 
diction. 

Approved  in  Hamblin  v.  Western  Land  Co.,  147  U.  S.  532,  533,  37 
L.  Ed.  270,  13  Sup.  Ct.  354,  St.  Louis  etc.  R.  Co.  v.  Missouri,  156  U.  S. 
483,  39  L.  Ed.  504,  15  Sup.  Ct.  445,  Wilson  v.  North  Carolina,  169  U.  S. 
595,  42  L.  Ed.  871,  18  Sup.  Ct.  439  (reprinted  in  122  N.  C.  1108f, 
Appendix),  St.  Paul  etc.  Ry.  Co.  v.  St.  Paul  etc.  R.  R.  Co.,  68  Fed. 
11,  15  C.  C.  A.  167,  and  Nashville  etc.  Ry.  Co.  v.  Taylor,  86  Fed.  182, 
all  reaffirming  rule;  Michigan  Tel.  Co.  v.  Charlotte,  93  Fed.  13,  holding 
question  sufficiently  stated;  Sawyer  v.  Piper,  189  U.  S.  157,  47  L.  Ed. 
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759,  23  Sup.  Ct.  634,  holding  claim  that  Federal  right  would  be  denied 
in  foreclosing  decree  by  State  court  without  leave  to  file  supplementary 
answer  were  granted,  defense  without  merit;  Gulf  &  Ship  Island  R.  R. 
Co.  v.  Hewes,  183  U.  S.  75,  46  L.  Ed.  90,  22  Sup.  Ct.  29,  holding  ques- 
tion of  repealable  exemption  from  taxation,  given  by  State  law,  by 
subsequent  statute,  simply  construction  of  State  law  not  reviewable 
on  writ  of  error;  Illinois  Cent.  R.  R.  Co.  v.  Chicago,  176  U.  S.  656,  44 
L.  Ed.  626,  20  Sup.  Ct.  513,  holding  question  of  railroad's  taking  ma- 
terials to  complete  road  is  impaired  by  statute  prohibiting  it  and  may 
be  reviewed  by  Supreme  Court  on  writ  of  error. 

Constitutional  guaranty  against  Impairment  presupposes  legal  contract. 

Approved  in  Illinois  C.  R.  R.  Co.  v.  Adams,  180  U.  S.  37,  45  L.  Ed. 
413,  21  Sup.  Ct.  254,  holding  Federal  question  presented  by  bill 
alleging  contract  exemptions  of  railroad  from  taxation,  existing  and 
recognized  many  years,  State  statute  attempting  to  impair;  Walsh  v. 
Columbus  etc.  R.  R.  Co.,  176  U.  S.  476,  44  L.  Ed.  552,  20  Sup.  Ct.  396, 
holding  whether  Ohio  act  of  May  18,  1894,  impaired  act  of  Congress 
of  May  24,  1828,  granting  lands  to  Ohio  for  canal  purposes  raises 
Federal  question  sustaining  writ  of  error;  City  Ry.  v.  Citizens'  St. 
R.  R.  Co.,  166  U.  S.  564,  41  L.  Ed.  1117,  17  Sup.  Ct.  655,  holding  aver- 
ment in  bill  that  complainant  had  contract  with  city  which  it  at- 
tempted to  impair  sufficient;  Riverside  &  A.  R.  Co.  v.  Riverside,  118 
Fed.  740,  holding  it  is  not  essential  that  a  valid  contract  exists  for 
jurisdictional  purposes  if  plaintiff  claims  such  existence,  and  its  im- 
pairment in  good  faith;  Mercantile  Trust  etc.  Co.  v.  Collins  Park  & 
B.  R.  Co.,  99  Fed.  817,  holding  suit  to  enjoin  enforcement  of  city  ordi- 
nance, having  force  of  State  law,  ground  of  impairing  prior  contract, 
involves  Federal  question  irrespective  of  parties'  citizenship. 

Constitutionality    of    statutes    restricting   contracts    and   business. 
Note,  21  L.  R.  A.  789. 

Effect  of  contract  with  patrons  to  preclude  regulation   of  rates 
of  public  service  corporations.    Note,  L.  R.  A.  19150,  282. 

Constitutional  prohibition  of  deprivation  of  property  cannot  be  violated 
unless  party  has  property  in  thing. 

Approved  in  Bier  v.  McGehee,  148  U.  S.  140,  37  L.  E<L~398,  13  Sup. 
Ct.  581,  holding  State  unconstitutional  amendment  declaring  certain 
bonds  in  its  possession  void,  constitutional;  Weston  v.  Ralston,  48  W. 
Va.  191,  36  S.  E.  455,  holding  public  easement  once  lawfully  estab- 
lished over  land  for  public  highway,  and  accepted  by  proper  authori- 
ties, good  against  all  titles,  and  court  will  enjoin  interference* 
XV— «7 
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Constitutional  guaranty  against  impairment  does  not  embrace  municipal 
charters. 

Approved  in  Houek  v.  Little  River  Drainage  District,  239  U.  S.  267, 
60  L.  Ed.  275,  36  Sup.  Ct.  62,  law  increasing  taxes  that  drainage  dis- 
trict is  to  collect  is  not  contrary  to  section  10,  article  I,  of  Federal 
Constitution;  Hunter  v.  City  of  Pittsburgh,  207  U.  S.  180,  52  L.  Ed. 
160,  28  Sup.  Ct.  40,  act  of  Pennsylvania  under  which  Pittsburgh  and 
Allegheny  were  consolidated  does  not  impair  contract  between  Alle- 
gheny and  its  taxpayers;  Worcester  v.  Worcester  etc.  St.  Ry.  Co.,  196 
U.  S.  551,  49  L.  Ed.  596.  25  Sup.  Ct.  327,  city  cannot  invoke  contract 
clause  of  Constitution  against  abrogation  by  statute,  with  consent  of 
railroad  of  contract  between  company  and  city  with  reference  to  street 
paving;  Knoxville  Water  Co.  v.  Knoxville,  189  U.  S,  438,  47  L.  Ed.  891, 
23  Sup.  Ct.  532,  holding  contracts  between  water  company  and  private 
consumers,  rates  "now  or  hereafter  in  force"  not  impaired  by  munici- 
pal ordinance  reducing  such  rates,  such  power  given;  Steele  County 
v.  Erskine,  98  Fed.  219,  39  C.  C.  A.  173,  holding  municipality  doing  act 
without  authority  previously  conferred  may  be  legalized  by  subsequent 
legislative  enactment,  such  legislation  not  constitutionally  prohibited 
and  legislature  could  have  previously  sanctioned;  State  v.  Barker,  116 
Iowa,  103,  89  N.  W.  206,  holding  citizen  and  city  taxpayer  contributing 
support  to  waterworks  has  sufficient  interest  in  right  to  office  of  per- 
sons as  trustees  to  prosecute  action  of  quo  warranto;  Joesting  v.  Balti- 
more, 97  Md.  592,  55  Atl.  457,  holding  power  to  tax  conferred  by  State 
upon  one  of  its  municipalities  is  mere  transfer  by  State  to  its  own 
creature  of  authority  to  exercise  State's  attributes;  Springfield  v.  Spring- 
field St.  Ry.  Co.,  182  Mass.  49,  64  N.  E.  581,  holding  Stats.  1898,  c.  578, 
relieving  street  railroad  making  street  repairs,  not  unconstitutional,  as 
impairing  contracts,  though  city  imposed  same ;  Commonwealth  v.  Chesa- 
peake etc.  Ry.  Co.,  118  Va.  281,  87  S.  E.  629,  fact  that  city  had  con- 
tract with  defendant  for  local  taxation  does  not  show  violation  of 
article  I,  section  10,  Federal  Constitution,  by  State  law  providing 
for  assessment  of  rolling  stock  for  local  taxation ;  Petersburg  v.  Peters- 
burg Aqueduct  Co.,  102  Va.  659,  47  S.  E.  849,  city  may  prohibit  water 
company  chartered  when  city  was  small  town,  which  has  not  attempted 
to  extend  to  system  beyond  limits  then  established,  from  tearing  up 
streets  in  extending  limits;  Clarksburg  Electric  Light  Co.  v.  Clarks- 
burg, 47  W.  Va.  744,  50  L.  R.  A.  142,  35  S.  E.  996,  holding  Clarksburg 
granting  exclusive  franchise  to  private  corporation  to  use  its  streets 
for  twenty  years,  being  void,  same  not  contract  capable  of  impairment; 
Cavender  v.  City  of  Charleston,  62  W.  Va.  659,  59  S.  E.  734,  extension 
of  limits  of  city  to  include  bridge  formerly  under  county  control  im- 
poses on  city  duty  to  repair  and  liability  for  lack  of  repair;  Covington 
v.  Kentucky,  173  U.  S.  241,  43  L.  Ed.  683,  19  Sup.  Ct.  387,  holding  city 
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had  no  contract  with  State  exempting  property  from  taxation  within 
contract  clause  of  United  States  Constitution;  Erskine  v.  Steele 
County,  87  Fed.  634,  636,  holding  statute  invalidating  former  invalid 
statute  constitutional,  and  that  prior  judgment  no  bar  to  subsequent 
action  on  validated  contract;  Pearson  v.  State,  56  Ark.  153,  35  Am. 
St.  Rep.  93,  19  S.  W.  501,  holding  State  legislature  empowered  to  pass 
act  releasing  county  treasurer  from  liability  for  stolen  funds;  State 
v.  Williams,  68  Conn.  156,  35  Atl.  31,  holding  legislature  may  require 
town  to  aid  in  construction  and  maintaining  bridge  benefiting  it;  dis- 
senting opinion  in  Battery  Park  Bank  v.  Madison  Co.  Commrs.,  135 
N.  C.  250,  47  S.  E.  1021,  and  dissenting  opinion  in  Jones  v.  Madison  Co. 
Commrs.,  135  N.  C.  227,  47  S.  E.  756,  majority  holding  Laws  1903, 
p.  490,  authorizing  issue  of  county  refunding  bonds,  is  not  mandatory; 
dissenting  opinion  in  Ex  parte  Corliss,  16  N.  D.  528,  114  N.  W.  987, 
majority  holding  that  one  who  violated  order  of  court  by  visiting  grand 
jury  session  could  not  be  justified,  under  State  appointment  as  com- 
missioner to  enforce  liquor  laws,  as  this  was  violation  of  State  Con- 
stitution, which  authorizes  election  of  sheriffs  for  such  duties. 

Distinguished  in  Portland  Ry.,  Light  etc.  Co.  v.  City  of  Portland,  201 
Fed.  124,  ordinance  passed  by  legislative  authority  requiring  fran- 
chised  street-car  corporation  to  charge  three-cent  fare  for  standing 
room  violates  Federal  Constitution  in  imposing  obligation  of  contract. 

Legislative  power  to  impose  burdens  on  municipalities  and  to 
control  their  local  administration  and  property.  Note,  48 
L.  R.  A.  490. 

Constitution  protects  municipalities*  private  rights  and  interests  against 
laws  impairing  contract  obligations. 

Approved  in  Lexington  v.  Thompson,  113  Ky.  548,  101  Am.  St.  Rep. 
361,  57  L.  R.  A.  775,  68  S.  W.  479,  holding  void  act  of  1900,  attempt- 
ing to  fix  compensation  of  members  of  city  fire  department;  Browne  v. 
Turner,  176  Mass.  15,  56  N.  E.  971,  holding  Stats.  1897,  c.  500,  §  17, 
permitting  city  leasing  tunnel  constructed  at  public  expense,  consid- 
eration percentage  annual  receipts,  not  unconstitutionally  taking  city 
property  without  compensation;  Saginaw  County  Suprs.  v.  Hubinger, 
137  Mich.  75,  100  N.  W.  262,  act  of  1895,  relating  to  township  road 
system,  not  contract  and  was  impliedly  repealed  by  acts  of  1899  and 
1901,  providing  for  county  road  system. 

Legislative  control  over  the  property  of  municipalities.  Note,  35 
Am.  St.  Rep.  588. 

Taxpayer's  actions.    Note,  Ann.  Oas.  19130,  887. 
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142  U.  8.  93-101,  35  L.  Ed.  948,  12  Sup.  Ot.  147,  FRANKUN  COUNTY  v. 
GERMAN  SAVINGS  BANK. 

Judgment,  witnin  jurisdiction,  cannot  be  attacked  collaterally,  as  to 
Issues  decided. 

Approved  in  Skinner  v.  Franklin  County,  179  Fed.  863,  in  suit  upon 
eounty  bonds,  county  is  estopped  to  question  constitutionality  of  law 
under  which  it  unsuccessfully  brought  suit  by  publication  to  have 
bonds  declared  void;  W.  C.  Belcher  Land  Mtg.  Co.  v.  Norris,  34  Tex. 
@iv.  113,  78  S.  W.  392,  on  foreclosure  of  mortgage  where  defense  of 
usury  set  up  original  pleading,  setting  up  judgment  sustaining  validity 
of  mortgage  lien  is  sufficient  plea  of  res  adjudicata;  Southern  Minn. 
Ry.  etc.  Co.  v.  St.  Paul  eto.  R.  R.  Co.,  55  Fed.  695,  5  C.  C.  A.  249,  as 
to  title  to  lands. 

Judgment  between  same  parties  is'  conclusive  when  offered  in  evidence 
in  collateral  action. 

Approved  in  Skinner  v.  Franklin  County,  56  Fed.  785,  6  C.  C.  A.  118, 
and  Clay  v.  Deskins,  63  Fed.  332,  11  C.  C.  A.  229,  where  matters  res 
adjudicata,  even  though  subject  of  suit  different;  Austin  v.  Hamilton 
County,  76  Fed.  211,  22  C.  C.  A.  128,  holding  former  decree  uphold- 
ing validity  of  municipal  bonds  conclusive;  Board  of  Commrs.  of  Lake 
County  v.  Piatt,  79  Fed.  572,  573,  25  C.  C.  A.  87,  holding  former  judg- 
ment that  bonds  valid  conclusive;  Union  Bank  v.  Commissioners  of 
Oxford,  90  Fed.  13,  holding  municipal  corporation  submitting  to  a 
judgment  canceling  bonds  it  is  empowered  to  issue,  estops  it  from 
urging  invalidity  of  bonds  issued  instead  thereof;  Chicago  etc.  R.  R. 
Co.  v.  Commissioners  of  Anderson,  47  Kan.  767,  29  Pac.  96,  on  man- 
damus to  compel  issuance  of  bonds;  Rio  Grande  County  v.  Burpee, 
24  Colo.  59,  60,  48  Pac.  539,  540,  refusing  to  entertain  an  appeal  from 
a  judgment  awarding  writ  of  mandamus;  Marshall  v.  Wichita  etc.  R. 
Co.,  96  Kan.  476,  152  Pac.  637,  property  owner  who  sued  railroad  com- 
pany for  damages  due  to  proximity  of  railroad  may  not  sue  its  lessee  for 
subsequent  damages  from  same  cause;  dissenting  opinion  in  Grand 
County  v.  People,  16  Colo.  App.  246,  64  Pac.  686,  majority  holding, 
though  holder  of  county  warrant  reduced  it  to  judgment,  it  did  not 
preclude  court  inquiring  into  nature  of  debt  from  which  it  resulted. 

Distinguished  in  Manhattan  Trust  Co.  v.  Sioux  City  etc.  R.  Co.,  102 
Fed.  713,  holding  adverse  decree  on  petition  of  intervention  in  cred- 
itors' suit  to  establish  landlord's  lien  against  insolvent  railroad  not 
precluding  second  petition  for  subsequent  earnings  in  court. 
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142  XT.  &  101-115,  36  L.  Ed.  951,  12  Sap.  Ot.  160,  COGHLAN  v.  SOUTH 
CAROLINA  R.  R.  00. 

Contract  Is  governed  by  law  with  view  to  which  It  was  made. 
Approved  in  Pinney  v.  Neilson,  183  U.  S.  148,  46  L.  Ed.  127,  22  Sup. 
Ct.  54,  holding  contractual  obligation  of  foreign  corporation  stock- 
holder unimpaired  by  Cal.  Civ.  Code,  §  322  (enacted  prior  thereto),  im- 
posing same  personal  obligation  upon  stockholders  foreign  and  domestic 
corporations;  Davis  v.  Tandy,  107  Mo.  App.  448,  81  S.  W.  460,  de- 
termining law  governing  note  as  to  usury;  Jones  v.  New  York  Life  Ins. 
Co.,  32  Okl.  348,  122  Pac.  706,  policy  cannot  be  forfeited  for  nonpay- 
ment of  interest  on  loan  on  it  without  notice  as  required  by  New  York 
law,  where  it  was  provided  by  policy,  and  by  reference  in  loan  con- 
tract that  latter 's  laws  governed;  Fidelity  Mut.  Life  Assn.  v.  Harris, 
94  Tex.  35,  86  Am.  St.  Rep.  819,  57  S.  W.  638,  holding  action  for  life 
insurance  governed  by  Pennsylvania  laws,  statute  thereof  declaring 
forfeiture  for  materially  untrue  statements,  applicant's  warranty  made 
his  statements  material  precluding  recovery;  dissenting  opinion  in 
Keene  Five-Cent  Sav.  Bank  v.  Reid,  123  Fed.  228,  59  C.  C.  A.  225.  ma- 
jority holding  provision  "this  note  to  be  construed  by  Kansas  laws" 
means  State  statutes  governing  negotiable  instruments,  not  compre- 
hending decisions  of  local  courts. 

Contracts  are  governed  by  lex  loci  contractus  unless  other  law  con- 
templated. 

Approved  in  United  States  Sav.  etc.  Co.  v.  Harris,  113  Fed.  31, 
holding  Minnesota  loan  association  taking  mortgage  on  realty  in 
Kentucky,  all  payments  to  be  made  at  home  office,  contract  governed 
by  laws  of  Minnesota;  Mayer  v.  Roche,  77  N.  J.  L.  683,  26  L.  R.  A. 
(N.  8.)  763,  75  Atl.  236,  married  woman  resident  of  New  Jersey  who 
signs  note  payable  and  made  in  New  York  as  accommodation  guarantor 
may  not  seek  protection  from  New  Jersey  laws;  Gray  v.  Western 
Union  Tel.  Co.,  108  Tenn.  48,  91  Am.  St.  Rep.  711,  64  S.  W.  1065,  hold- 
ing action  against  telegraph  company  for  breach  of  public  policy  im- 
posed by  statutes  not  rendered  ex  contractu,  statement  of  cause  not 
being  distinctively  ex  contractu,  statutes  affording  relief;  Rosenstein  v. 
Tarr,  51  Fed.  371,  arguendo. 

Railroad  bonds,  payable  in  England,  bear  interest  after  maturity  accord- 
ing to  English  law. 

Approved  in  Walker  v.  Lovitt,  250  111.  550,  95  N.  E.  633,  in  suit 
on  promissory  note  made  in  Missouri,  whose  laws  permit  eight  per  cent 
interest,  defendant,  citizen  of  Illinois,  may  not  set  up  latter 's  usury 
laws  though  mortgage  on  Illinois  land  given  as  security;  Manhattan 
Life  Ins.  Co.  v.  Johnson,  188  N.  Y.  114,  11  Ann.  Oas.  223,  9  L.  R.  A. 
(N.  8.)  1142.  80  N.  E.  660,  deed  of  trust  of  New  York  property  as 
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security  for  Massachusetts  notes  valid  there  but  invalid  in  New  York 
for  usury  is  not,  for  that  reason,  void. 

Contracts  made  in  one  place  and  perf  ormable  In  another  are  governed 
by  law  of  latter. 

Approved  in  Mutual  Life  Ins.  Co.  v.  Phinney,  178  U.  S.  338,  44  L.  Ed. 
1094,  20  Sup.  Ct.  910,  holding  conclusively  presumed  both  parties  to 
contract  know  the  law  respecting  it,  they  agreeing  its  determination  by 
laws  of  a  certain  State;  Herman  H.  Hettler  Lumber  Co.  v.  OHs,  221 
Fed.  616,  137  C.  C.  A.  336,  contract  providing  for  inspection  and  de- 
livery of  lumber  in  Michigan  is  judged,  as  to  conclusiveness  of  inspec- 
tion, by  laws  of  Michigan,  which  afford  relief  only  in  cases  of  fraud 
or  gross  mistake;  Bond  v.  John  V.  Farwell  Co.,  172  Fed.  64,  96  C.  C.  A. 
546,  guaranty  contracts  of  purchase,  by  officer  of  Tennessee  corpora- 
tion, of  goods  from  Illinois  firm,  which  were  delivered  and  paid  for 
in  Illinois,  are  construed  by  Illinois  laws;  The  Mary  N.  Bourke,  145 
Fed.  911,  76  C.  C.  A.  441,  under  contract  for  repairing  vessel  made 
in  State  where  repairs  were  to  be  made,  interest  on  cost  is  computed 
according  to  laws  of  such  State;  Hieronymus  v.  New  York  Nat.  Bldsr. 
etc.  Assn.,  101  Fed.  13,  14,  holding  payment  of  principal  to  be  made 
in  State  of  lender,  question  of  usury  is  determinable  by  laws  of  that 
State  if  valid ;  Mutual  Life  Ins.  Co.  v.  Dingley,  100  Fed.  413, 40  C.  C.  A. 
459,  holding  life  insurance  applicable  being  part  of  contract  reciting 
"subject  to  charter  of  company  and  New  York  laws"  contract  gov- 
erned by  those  laws  irrespective  insured's  residence;  Hamilton  v. 
Fowler,  99  Fed.  25,  40  C.  C.  A.  47,  holding  note  purporting  to  have 
been  made  in  Missouri,  payable  there,  is  Missouri  contract  governed  by 
its  laws  regarding  usury,  though  makers  reside  elsewhere;  Mutual  Life 
Ins.  Co.  v.  Hill,  97  Fed.  267,  38  C.  C.  A.  159,  holding  New  York  State 
issuing  policy  forwarded  from  company's  office  in  Washington  State, 
proof  of  death  and  payment  made  in  New  York,  same  is  New  York 
contract;  Fisk  Rubber  Co.  v.  Muller,  42  App.  D.  C.  52,  contract  of 
suretyship  contained  in  agreement,  whereby  principal  was  appointed 
agent  in  District  of  Columbia  of  foreign  corporation,  is  governed  by 
laws  of  District,  no  contrary  intention  being  expressed;  Kansas  City 
Packing  Co.  v.  Hoover,  1  App.  D.  C.  277,  assignment  for  benefit  of 
creditors  made  by  District  of  Columbia  corporation  in  Massachusetts, 
where  it  had  no  property  or  place  of  business,  is  to  be  performed  and 
construed  by  former's  laws  in  absence  of  expressed  intention  other- 
wise; Cable  Co.  v.  McElhoe,  58  Ind.  App.  650,  108  N.  E.  795,  condi- 
tional sale  contract  concerning  piano  dated  in  Indiana,  where  buyer 
resided,  and  executed  in  Illinois,  where  seller  resided,  is  governed  by 
laws  of  Indiana;  Swedish  etc.  Nat.  Bank  v.  First  Nat.  Bank,  89  Minn. 
113,  94  N.  W.  223,  holding  place  of  performance  or  enforcement  of 
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pledge  of  personalty  is  State  of  situs,  and  validity  must  be  deter- 
mined by  laws  of  that  State ;  Benjamin  Bank  v.  Doherty,  42  Wash.  328, 
34  Pac.  875,  where  note  valid  in  State  where  executed,  fact  that  pay- 
ment secured  by  mortgage  on  Washington  property  does  not  make  it 
subject  to  our  usury  laws ;  Tall  v.  Cordell,  142  U.  S.  120,  35  L.  Ed.  958, 
12  Sup.  Ct.  156,  as  to  bill  of  exchange;  Buchanan  v.  Drovers'  Nat. 
Bank,  55  Fed.  228,  229,  5  C.  C.  A.  83,  holding  note  made  in  Tennessee 
and  payable  in  Illinois  an  Illinois  contract;  Phinney  v.  Mutual  Life 
Ins.  Co.,  67  Fed.  499,  life  insurance  policy,  issued  to  inhabitant  of 
Washington,  New  York  contract;  as  also  in  Equitable  Life  Assur. 
Soc.  v.  Nixon,  81  Fed.  799,  26  C.  C.  A.  620;  Caesar  v.  Capell,  83  Fed. 
418,  420,  holding  Missouri  mortgage  on  Tennessee  property,  invalid 
under  Tennessee  laws,  not  a  Tennessee  contract;  Dygert  v.  Vermont 
Loan  etc.  Co.,  94  Fed.  914,  37  C.  C.  A.  389  (affirming  89  Fed.  124), 
holding  contract  made  in  Idaho  but  payable  in  Washington,  Washing- 
ton contract;  Guarantee  Savings  etc.  Co.  v.  Alexander,  96  Fed.  873, 
holding  usurious  mortgage  held  by  Washington,  D.  C,  corporation  on 
South  Carolina  property,  Washington  contract;  Bottomley  v.  Metro- 
politan Life  Ins.  Co.,  170  Mass.  277,  49  N.  E.  439,  holding  lapsed  Rhode 
Island  contract  not  a  Massachusetts  contract  by  renewing  it  there; 
Hubblo  v.  Morristown  Land  Co.,  95  Tenn.  590,  32  S.  W.  966,  holding 
note  payable  in  New  Jersey  secured  by  Tennessee  lands,  a  New  Jersey 
contract;  National  Bldg.  etc.  Assn.  v.  Ashworth,  91  Va.  712,  22  S.  E. 
523,  holding  mortgage  on  Virginia  property,  payable  in  New  York,  a 
New  York  contract;  Nashua  Savings  Bank  v.  Sayles,  184  Mass.  522, 
100  Am.  St  Rep.  573,  69  N.  E.  310,  arguendo. 

Place  of  the  contract.    Note,  55  Am.  St.  Rep.  48. 

Conflict  of  laws  as  to  measure  of  damages.    Note,  91  Am.  St.  Rep. 
740. 

Contracts  of  government  by  laws  of  place  of  performance.    Note, 
1  Ann.  Oaa.  88. 

Conflict  of  laws  as  to  measure  of  damages.    Note,  56  L.  R.  A.  304. 

Presumption  that  Interest,  after  maturity,  Is  governed  by  law  where 
payable,  is  strengthened  by  practice. 
Cited  in  Bound  v.  South  Carolina  Ry.  Co.,  51  l?ed.  59,  60,  arguendo. 

Lex  rei  sitae  as  to  interest  and  usury  as  controlling  in  foreclosing 
mortgage  on  realty.    Note,  55  L.  R.  A.  946. 

Conflict  of  laws  as  to  interest  and  usury.    Note,  62  L.  R.  A.  37,  38. 

Proof  and  evidence  of  foreign  laws  and  their  effect.    Note,  118  Am. 

St.  Rep.  869. 
Ownership  of  money  tendered  by  payment  in  court.    Note,  7  Ann. 

Cas.  97. 
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Miscellaneous.  Cited  in  Provident  Life  etc.  Co.  v.  Camden  etc.  Ry. 
Co.,  177  Fed.  860,  101  C.  C.  A.  68,  in  suit  to  foreclose  street  railroad 
mortgages,  failure  of  defendant  to  except  to  finding  in  report  of  master 
that  principal  of  bonds  was  due  waives  point  on  appeal. 

142  U.  &  116-121,  35  L.  Ed.  956,  12  Sup.  Ot.  154,  HAIJ*  T.  CORDELL. 

Missouri  statute  Is  Inapplicable  to  parol  promise  in  Missouri  to  accept 
bill  in  Illinois. 

Approved  in  Bank  of  Laddonia  v.  Bright  Coy  Commission  Co.,  139 
Mo.  App.  125,  120  S.  W.  653,  parol  agreement  to  accept  bill  of  exchange 
made  in  Missouri  and  to  be  performed  in  Illinois  is  governed  by  latter  *s 
laws. 

Contract  is  governed  by  lex  lod  contractus,  unless  party  bad  other 
law  in  view. 

Approved  in  Board  of  Commerce  v.  Security  Trust  Co.,  225  Fed.  461, 
contracts  by  Michigan  board  to  furnish  site  to  corporation  moving  to 
city  with  penalty  for  failure  to  keep  certain  payroll  is  to  be  construed, 
as  to  penalty,  by  State's  laws  and  not  by  decisions  of  Federal  courts; 
Guaranty  Trust  Co.  v.  Hannay,  210  Fed.  812,  127  C.  C.  A.  360,  con- 
tract for  sale  of  cotton  shipped  to  England,  providing  drafts  in  pay- 
ment should  be  on  English  bank,  was  subject  to  English  laws  on  dis- 
covery bill  of  lading  presented  at  bank  was  forgery;  Bond  v.  John  V. 
Farwell  Co.,  172  Fed.  64,  96  C.  C.  A.  546,  contracts  of  guaranty  exe- 
cuted by  officers  of  Tennessee  corporation  as  part  of  contract  of  pur- 
chase of  goods  from  Illinois  firm  to  be  delivered  and  paid  for  there  are 
governed  by  laws  of  Illinois;  Mutual  Life  Ins.  Co.  v.  Hill,  97  Fed.  267, 
38  C.  C.  A.  159,  holding  New  York  State  issuing  policy  forwarded  from 
company's  office  in  Washington  State,  proof  of  death  and  payment 
made  in  New  York,  same  is  New  York  contract ;  Mutual  Life  Ins.  Co.  v. 
Dingley,  100  Fed.  413,  40  C.  C."  A.  459,  holding  life  insurance  applica- 
tion being  part  of  contract  reciting  "subject  to  charter  of  company 
and  New  York  laws,"  contract  governed  by  those  laws,  irrespective  in- 
sured's residence;  Fisk  Rubber  Co.  v.  Muller,  42  App.  D.  C.  52,  con- 
tract of  suretyship  in  agreement,  whereby  principal  became  agent  in 
District  of  Columbia  of  foreign  corporation,  is  governed  by  laws  of 
District  in  absence  of  other  expression  of  intent;  Kansas  City  Packing 
Co.  v.  Hoover,  1  App.  D.  C.  277,  assignment  for  benefit  of  creditors 
made  in  Massachusetts  by  corporation  having  place  of  business  and 
assets  in  District  is  governed  by  its  laws;  Old  Dominion  Copper  Min. 
etc.  Co.  v.  Bigelow,  203  Mass.  174,  40  L.  R.  A.  (N.  S.)  314,  89  N.  E.  200, 
liability  of  promoters  of  New  Jersey  corporation  for  secret  profits  from 
sale  of  land  to  it  authorized  at  meeting  held  in  New  York,  which  sale 
was  to  take  place  in  Massachusetts,  is  determined  by  latter 's  laws; 
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McKinstry  v.  Chicago  etc.  Ry.  Co.,  153  Mo.  App.  553,  134  S.  W.  1064, 
stipulation  limiting  liability  in  contract  made  in  Iowa  for  shipment 
of  horse  to  Missouri  is  void  by  laws  of  Iowa;  First  National  Bank  of 
Geneva  v.  Shaw,  109  Tenn.  240,  70  S.  W.  807,  holding  note  of  married 
woman  residing  with  her  husband  in  Tennessee,  but  delivered  and  con- 
summated in  Ohio,  payable  there;  Gray  v.  Western  Union  Tel.  Co.,  108 
Tenn.  49,  91  Am.  St.  Rep.  711,  64  S.  W.  1066,  holding  action  against 
telegraph  company  for  breach  of  public  policy  imposed  by  statutes  not 
rendered  ex  contractu,  statement  of  cause  not  being  distinctively  ex 
contractu,  statutes  affording  relief;  Fidelity  Mut.  Life  Assn.  v.  Harris, 
94  Tex.  35,  86  Am.  St.  Rep.  819,  57  S.  W.  638,  holding  action  for  life 
insurance  governed  by  Pennsylvania  laws,  statute  thereof  declaring  for- 
feiture for  materially  untrue  statements,  applicant's  warranty  made  his 
statements  material  precluding  recovery;  Ft.  Wayne  Trust  Co.  v.  Sihler, 
34  Ind.  App.  151,  72  N.  E.  497,  where  resident  feme  covert  executes  in 
Indiana  to  residents  thereof  note  payable  therein,  secured  by  mortgage 
on  realty  in  another  State,  merely  to  secure  husband's  debts,  Indiana 
courts  may  cancel  note  and  mortgage  and  enjoin  foreclosure  in  other 
State;  Buchanan  v.  Drovers'  Nat.  Bank,  55  Fed.  228,  5  C.  C.  A.  83, 
as  to  note  mfede  in  Tennessee  and  payable. in  Illinois;  Hubbard  v.  Ex- 
change Bank,  72  Fed.  235, 18  C.  C.  A.  525,  holding  a  contract  to  accept 
drafts  on  New  York  made  in  South  Carolina,  contract  of  latter  place; 
Equitable  Life  Assur.  Soc.  v.  Nixon,  81  Fed.  799,  26  C.  C.  A.  620,  as 
to  life  insurance  policy  delivered  in  Washington  and  premiums  payable 
in  New  York;  Caesar  v.  Capell,  83  Fed.  418,  holding  mortgage  by  Mis- 
souri corporation  on  Tennessee  property,  a  Missouri  contract;  Bottom- 
ley  v.  Metropolitan  Life  Ins.  Co.,  170  Mass.  277,  49  N.  E.  439,  holding 
lapsed  Rhode  Island  insurance  contract  revived  in  Massachusetts  not 
Massachusetts  contract;  Hubbell  v.  Morristown  Land  Co.,  95  Tenn.  590, 
32  S.  W.  966,  holding  Tennessee  note  payable  in  New  Jersey  a  New 
Jersey  contract. 

Parol  acceptance  or  promise  to  accept,  on  sufficient  consideration,  is 
binding  in  Illinois. 

Approved  in  C.  M.  Keys  Commission  Co.  v.  Beatty,  42  Okl.  725,  142 
Pac.  1104,  seller  of  cattle  to  agent  of  factor  taking  payment  in  draft, 
on  refusal  of  acceptance  of  draft,  may  recover  from  factor  for  breach 
of  promise  to  accept. 

Contracts  governed  by  laws  of  place  of  performance.    Note,  1  Ann. 

Cas.  88. 
Conflict  of  laws  as  to  negotiable  paper.    Note,  61  L.  R.  A.  197. 
Conflict  of  laws  as  to  statute  of  frauds.    Note,  64  L.  R.  A.  123. 
Validity  of  parol  promise  to  accept  order  or  bill  of  exchange. 

Note,  26  L.  R.  A.  622. 
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142  U.  8.  122-128,  35  L.  Ed.  959,  12  Sup.  Ot.  184,  CHEVER  ▼.  HORNER. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  R.  A.  533. 

142  U.  &  128-138,  35  L.  Ed.  961,  12  Sap.  Ot.  181,  VAN  STONE  v.  STIL- 
WELL  ETO.  MTG.  OO. 

Federal  courts  are  not  bound  to  follow  State  practice  regarding  bills 
of  exception. 

Approved  in  Walker  v.  Windsor  Nat.  Bank,  56  Fed.  78,  5  C.  C.  i 
421,  and  New  York  etc.  R.  R.  Co.  v.  Hyde,  56  Fed.  190,  5  C.  C.  A  461, 
following  rule;  Chicago  etc.  Ry.  Co.  v.  Bennett,  181  Fed.  800,  104 
C.  C.  A.  309,  in  action  for  injuries  by  train,  exception  by  defendant 
to  denial  of  motion  for  instructed  verdict  need  not  state  grounds  for 
exception  where  grounds  of  motion  were  stated;  Duke  v.  St.  Louis  etc. 
R.  Co.,  172  Fed.  686,  in  suit  for  wrongful  death  in  Federal  court,  motion 
by  defendant  for  new  trial  is  addressed  to  discretion  of  court,  regard- 
less  of  local  practice. 

Distinguished  in  Rhea  v.  United  States,  6  Okl.  258,  50  Pac.  995,  rule 
does  not  apply  to  territorial  courts  exercising  Federal  jurisdiction. 

Order  overruling  demurrer  to  evidence  is  not  appealable. 

Cited  in  Nashville  Ry.  Co.  v.  Sansom,  113  Tenn.  690,  84  S.  W.  617, 
and  Hopkins  v.  Nashville  etc.  R.  R.  Co.,  96  Tenn.  421,  32  L.  R.  A  359, 
34  S.  W.  1032,  both  arguendo. 

Objections  to  evidence  as  ground  for  motion  in  arrest  of  judgment. 
Note,  Ann,  Oas.  1913E,  72. 

Decision  on  motion  for  new  trial  is  not  appealable. 
Approved  in  Moore  v.  United  States,  150  U.  S.  62,  87  L.  Ed.  998, 14 
Sup.  Ct.  28,  Holder  v.  United  States,  150  U.  S.  92,  37  L.  Ed.  1010,  14 
Sup.  Ct.  11,  Crosby  Lumber  Co.  v.  Smith,  51  Fed.  68,  2  C.  C.  A.  97,  Rob- 
inson v.  Dewhurst,  68  Fed.  339,  15  C.  C.  A.  466,  Postal  Tel.  Cable  Co. 
v.  Zopfi,  73  Fed.  610, 19  C.  C.  A.  605,  and  J.  W.  Bishop  Co.  v.  Shelhorse, 
141  Fed.  648,  72  C.  C.  A.  337,  all  reaffirming  rule;  Smith  v.  St.  Louis 
etc.  R.  Co.,  214  Fed.  742,  131  C.  C.  A.  43,  in  action  against  railroad 
for  unlawful  death,  refusal  of  motion  by  plaintiff  for  new  trial  for 
alleged  perjury  of  defendant's  witness  may  not  be  reviewed  on  appeal; 
Big  Brushy  Coal  etc.  Co.  v.  Williams,  176  Fed.  533,  99  C.  C.  A.  102, 
folding  in  action  by  miner  for  personal  injuries,  denial  of  defendant's 
motion  for  new  trial  was  not  reviewable  on  appeal;  St.  Louis  South- 
western Ry.  Co.  ▼.  Wainwright,  152  Fed.  627,  82  C.  C.  A.  16,  in  action 
for  personal  injuries  against  railroad  company,  denial  of  motion  for 
new  trial  made  by  defendant  may  not  be  reviewed  by  appellate  court; 
HcCutcheon  v.  Hall  Capsule  Co.,  101  Fed.  548,  41  C.  C.  A.  494,  holding 
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a  ruling  upon  a  motion  for  new  trial  cannot  be  assigned  for  error  in 
the  Federal  courts;  dissenting  opinion  in  Henderson  v.  State,  123  Ga. 
750,  51  S.  E.  769,  majority  determining  scope  of  bill  of  exceptions  where 
assignment  of  errors  depends  on  recital  of  facts. 

Distinguished  in  Smith  v.  Hopkins,  120  Fed.  923,  57  C.  C.  A.  193, 
holding  the  denial  of  a  motion  for  a  new  trial  cannot  be  reviewed  by 
the  Circuit  Court  of  Appeals. 

Appellate  court  will  not  consider  general  exception  to  charge  as  whole. 

Approved  in  Grand  Trunk  Ry.  Co.  v.  Ives,  144  U.  S.  416,  36  L.  Ed. 
488,  12  Sup.  Ct.  682,  sustaining  refusal  of  trial  court  to  charge  gen- 
erally; Patterson  v.  Jacksonville  Traction  Co.,  213  Fed.  292, 130  C.  C.  A. 
13,  where  there  was  evidence  to  show  that  plaintiff  suffered  injuries  in 
collision  between  two  of  defendant's  cars,  granting  of  motion  for 
directed  verdict  for  defendant  was  error,  although  it  seemed  to  have 
preponderance;  Big  Brushy  Coal  etc.  Co.  v.  Williams,  176  Fed.  532, 
99  C.  C.  A.  102,  in  action  by  miner  for  personal  injuries,  motion  to 
direct  verdict  for  defendant  was  properly  overruled  where  there  was 
enough  evidence  to*  sustain  plaintiff's  case;  Traver  v.  Smolik,  43  App. 
D.  C.  156,  holding  in  action  for  assault  and  battery,  if  there  had  been 
no  other  error,  general  exception  to  charge,  part  of  which  allowed  jury 
to  consider  circumstances  of  defendant  on  compensatory  damages, 
would  not  suffice  to  raise  point;  State  v.  Gamma,  215  Mo.  105,  114 
S.  W.  621,  in  prosecution  for  selling  liquor  in  violation  of  local  option 
law,  question  of  Supreme  Court's  having  jurisdiction  over  appeal  from 
misdemeanor  charge  may  not  be  raised  first  time  on  motion  in  arrest; 
King  v.  Kaw-Mo  Wholesale  Grocer  Co.,  188  Mo.  App.  239,  175  S.  W. 
79,  in  suit  for  injuries  due  to  negligence,  motion  of  plaintiff  for  judg- 
ment non  obstante  veredicto  for  alleged  failure  of  defendant's  proof 
will  be  denied;  Buck  v.  Territory,  1  Okl.  Cr.  526,  98  Pac.  1020,  in 
prosecution  for  larceny,  exception  J>y  defendant  to  each  and  all  in- 
structions of  judge  is  not  sufficient  on  appeal;  Pelican  Assur.  Co.  v. 
American  Feed  etc.  Co.,  122  Tenn.  655,  126  S.  W.  1085,  motion  in  arrest 
will  not  lie  for  alleged  improper  admission  of  testimony,  failure  to  in- 
struct verdict,  and  refusal  of  instructions. 

Distinguished  in  Rhea  v.  United  States,  6  Okl.  257,  50  Pac.  994,  where 
charge  is  in  separate  instructions,  record  reciting  that  defendant  ex- 
cepted to  each  instruction  separately  is  sufficient. 

Motion  in  arrest  must  be  based  on  defect  apparent  on  record. 

Approved  in  Slocum  v.  New  York  Life  Ins.  Co.,  228  U.  S.  382,  Ann. 

Cas.  1914D,  1029,  57  L.  Ed.  887,  33  Sup.  Ct.  523,  in  suit  on  insurance 

policy,  it  was  error  for  Circuit  Court  of  Appeals  to  direct  sustaining 

of  defendant's  motion  for  judgment  non  obstante  veredicto  for  lack 
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of  evidence;  Carolina  etc.  Ry.  Co.  v.  Mumpower,  205  Fed.  875,  124 
C.  C.  A.  64,  in  action  for  personal  injuries  in  Tennessee,  statute  of  limi- 
tations is  waived  by  failure  to  deny  matter  avoiding  it  in  amended  dec- 
laration, and  cannot  be  raised  on  motion  in  arrest;  Demolli  v.  United 
States,  144  Fed.  367,  7  Ann.  Cas.  121,  6LR.A.  (N.  S.)  424,  75  C.  C.  A. 
365,  judgment  cannot  be  arrested  where  indictment  for  depositing 
obscene  newspaper  in  mails  stated  names  of  persons  to  whom  papers 
mailed  were  unknown  to  grand  jury,  though  evidence  showed  grand  jury 
knew  names  of  two  persons. 

Mechanic's  Hen  attaches  to  land  as  well  as  building. 
Approved  in  Liberty  etc.  Loan  Co.  v.  Furbush  Mach.  Co.,  80  Fed. 
637,  26  C.  C.  A.  38,  holding  recording  labor  tickets  within  ninety  days 
from  their  date  gives  no  lien  under  Virginia  statute. 

Mechanic's  lien  la  not  creature  of  contract  for  erection,  hut  of  statute. 
Approved. in  Great  Southern  etc.  Hotel  Co.  v.  Jones,  193  U.  S.  550, 
48  L.  E<L  788,  24  Sup.  Ct.  576,  upholding  Ohio  Rev.  Stats.,  §§  3184- 
3185a,  giving  lien  on  property  of  owner  to  subcontractors,  laborers  and 
those  furnishing  materials  to  be  used  by  contractor;  Caldwell  v.  Schmul- 
bach,  175  Fed.  439,  under  West  Virginia  rule  that  mechanic's  lien  law 
must  be  liberally  construed,  one  will  be  allowed  for  strengthening  walls 
of  adjacent  building  to  prevent  caving  in  by  reason  of  excavation  on 
lot  declared  against;  Berwind- White  Coal  Min.  Co.  v.  Metropolitan  S.  S. 
Co.,  166  Fed.  784,  work  done  on  several  vessels  in  pursuance  of  single 
contract  may  be  secured  by  mechanics'  liens  in  New  Jersey  where 
amount  of  work  on  each  vessel  is  ascertainable;  Cascaden  v.  Wimbisli, 
161  Fed.  245,  88  C.  C.  A.  277,  upholding  provision  of  Alaska  Code  giving 
attorney's  fee  for  foreclosure  of  laborer's  lien  for  work  on  mine; 
Canton  Roll  &  Machine  Co.  v.  Rolling  Mill  Co.,  155  Fed.  331,  allegation 
and  proof  that  machinery  was  to  be  placed  in  mill  did  not  give  right 
to  mechanic's  lien  under  statute  giving  it  for  machinery  for  construct- 
ing, altering  or  repairing  mill;  Withrow  Lumber  Co.  v.  Glasgow  Inv. 
Co.,  101  Fed.  868,  42  C.  C.  A.  61,  holding  mechanic's  lien,  being  purely 
statutory,  can  only  arise  where  all  requirements  of  statute  have  been 
substantially  complied  with  even  to  the  filing  of  itemized  account; 
Arizona  Eastern  R.  Co.  v.  Globe  Hardware  Co.,  14  Ariz.  406,  129  Pac. 
1107,  materialmen  on  railroad  contract  are  not  deprived  of  mechanic's 
lien  by  reason  of  alleged  waiver  in  original  contract;  National  Bank  v. 
Campbell,  24  Tex.  Civ.  163,  57  S.  W.  292,  holding  owner  of  homestead 
lot  cannot  charge  premises  with  mechanic's  lien  in  favor  another  party 
to  'secure  loan  to  pay  contractor,  lender  not  otherwise  assisting;  Pitts- 
burg Plate  Glass  Co.  v.  Leary,  25  S.  D.  262,  Ann.  Caa.  1912B,  928,  31 
L.  R.  A.  (N.  S.)  746,  126  N.  W.  273,  mechanic's  lien  cannot  be  claimed 
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to  cover  glass  broken  before  attempt  was  made  to  use  it  in  building; 
Jones  v.  Great  Southern  etc.  Hotel  Co.,  86  Fed.  384,  and  Breed  v.  Glas- 
cow  Inv.  Co.,  92  Fed.  766,  refusing  lien  where,  after  apppintment  of 
receiver,  contractor  completed  unfinished  contract  without  permission 
of  court;  Goodman  v.  Baerlocher,  88  Wis.  292,  43  Am.  St.  Rep.  895, 
60  N.  W.  416,  holding  no  lien  where  building  destroyed  before  com- 
pletion. 

Mech&nlc'i  lien  is  not  waived  In  Missouri  liy  accepting  promissory  note 
payable  within  statutory  period. 

Approved  in  Sprague  v.  Provident  Sav.  etc.  Co.,  163  Fed.  453,  90 
C.  C.  A.  71,  waiver  by  contractor  of  right  to  mechanic's  lien  in  favor 
of  bondholders  secured  by  mortgage  was  not  abrogated  because  of 
alleged  misapplication  of  special  rebate  fund  which  evidence  did  not 
support;  Baumhoff  v.  St.  Louis  etc.  Ry.  Co.,  171  Mo.  128,  94  Am.  St.  Eep. 
775,  71  S.  W.  159,  holding  contractor  did  not  waive  lien  for  labor  and 
material  by  mere  agreement  to  take  stock  in  payment,  except  as  to 
payment  actually  made  under  contract;  Central  Trust  Co.  v.  Richmond 
etc.  R.  R.  Co.,  68  Fed.  95,  41  L.  R.  A.  461,  15  C.  C.  A.  273,  holding  ac- 
ceptance of  securities,  inconsistent  with  existence  of  lien,  no  waiver 
of  lien,  where  contract  of  security  unperformed;  Jones  v.  Great  South- 
ern etc.  Hotel  Co.,  86  Fed.  383,  arguendo. 

Distinguished  in  Harris  v.  Youngstown  Bridge  Co.,  93  Fed.  357,  358, 
35  C.  C.  A.  341,  holding  lien  waived  by  acts  showing  such  intention. 

Taking  unsecured  note  of  owner  or  contractor  as  waiver  of  mechan- 
ic's lien.    Note,  Ann.  Gas.  1915A,  961,  965. 

Extension  of  credit  as  waiver  of  mechanic's  lien.    Note,  20  Ann. 
Cas.  522. 

142  U.  S.  138-140,  35  L.  Ed.  966,  12  Snp.  Ct.  173,  WAUTON  v.  DE  WOLF. 

Circuit  Court  of  Appeals  took  Jurisdiction  of  all  cases  depending  on 
diverse  citizenship,  under  act  of  1891,  unless  appeal  taken  before  July  l. 

Approved  in  Carriere  &  Son  v.  United  States,  163  Fed.  1010,  where 
Customs  Administrative  Act  provided  that  applications  for  review  of 
decisions  of  board  of  appraisers  should  be  filed  within  thirty  days,  court 
lost  jurisdiction,  where  application  filed  on  thirty-first  day;  National 
Bank  of  Baltimore  v.  Peters,  144  U.  S.  572,  36  L.  Ed.  546,  12  Sup.  Ct. 
768,  dismissing  appeal  because  not  taken  before  July  1,  1891;  Cincin- 
nati etc.  Lock  Co.  v.  Grand  Rapids  Deposit  Co.,  146  U.  S.  55,  36  L.  Ed. 
886, 13  Sup.  Ct.  14,  Mason  v.  Pewabic  Min.  Co.,  153  U.  S.  366,  38  L.  Ed. 
747,  14  Sup.  Ct.  849,  and  Gulf  etc.  Ry.  Co.  v.  Shane,  157  U.  S.  349, 
39  L.  Ed.  728,  15  Sup.  Ct.  641,  refusing  to  dismiss  because  writ  of  error 
sued  out  prior  to  July  1,  1891. 


■ 
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Practice  and  procedure  governing    transfer  of   causes  to  Federal 
Supreme  Court  for  review.    Note,  66  L.  R.  A.  851. 

Miscellaneous.  Cited  in  Patten  v.  Cilley,  62  Fed.  497,  holding  dis- 
missal of  petition  for  removal  of  cause  not  a  final  judgment  from  which 
writ  of  error  will  lie. 

142  U.  8.  140-148,  36  L.  Ed.  966,  12  Sap.  Ot.  188,  OULA88EN  v.  UMITED 
STATES. 

Essentials  of  indictment  against  national  bank  president  for  embezzle- 
ment* stated. 

Approved  in  Corbin  v.  United  States,  205  Fed.  279,  125  C.  C.  A  114, 
indictment  under  Penal  Code,  §  225,  alleging  that  postmaster  converted 
money  of  United  States  to  own  use  which  had  come  to  his  hands  by 
virtue  of  his  office,  is  sufficient;  McKnight  v.  United  States,  115  Fed. 
984,  54  C.  C.  A.  358,  holding  averment  in  indictment  charging  national 
bank  officer  with  embezzlement,  paying  money  on  worthless  note,  if 
directors'  consent  be  relied  on,  same  must  be  proven;  Moore  v.  United 
States,  160  U.  S.  271,  40  L.  Ed.  424,  16  Sup.  Ct.  295,  upholding  indict- 
ment of  postoffice  employee  for  embezzlement;  Bartley  v.  State,  53  Neb. 
328,  73  N.  W.  749,  holding  indictment  in  words  of  statute  sufficient; 
Evans  v.  United  States,  153  U.  S.  588,  88  L.  Ed.  882,  14  Sup.  Ct.  936, 
and  United  States  v.  Potter,  56  Fed.  101,  arguendo. 

Indictment  containing  one  good  count  will  support  verdict. 
Approved  in  Carter  v.  McClaughry,  183  U.  S.  384,  46  L.  Ed.  247,  22 
Sup.  Ct.  189,  holding  sentence  of  army  court-martial  does  not  cease 
though  punishment  fixed  thereby  was  theoretically  increased  by  presi- 
dent in  disproving  some  and  approving  others  of  findings;  Botsford  v. 
United  States,  215  Fed.  515,  132  C.  C.  A.  22,  in  indictment  for  sending 
obscene  matter  through  mail,  one  good  count  is  sufficient  to  support 
single  conviction;  Schraubstadter  v.  United  States,.  199  Fed.  571,  118 
C.  C.  A.  42,  verdict  of  guilty  as  charged  in  indictment  for  three  offenses 
of  misbranding  goods  for  interstate  commerce  is  conviction  for  each 
offense,  so  fine  of  three  hundred  dollars  is  proper  although  maximum 
for  one  offense  was  two  hundred  dollars;  Bennett  v.  United  States,  194 
Fed.  633,  114  C.  C.  A.  402,  indictment  for  interstate  transportation  of 
two  persons  for  immoral  purposes  is  sustained  by  proof  of  transporta- 
tion of  one;  United  States  v.  Philadelphia  etc.  Ry.  Co.,  184  Fed.  545, 
where  counts  of  indictment  each  charged  granting  of  concession  to  ship- 
pers in  violation  of  Elkin's  act  by  failing  to  collect  published  demurrage 
on  car,  verdict  is  supported  by  proof  of  settlement  covering  demurrage 
on  all  cars;  Wesoky  v.  United  States,  175  Fed.  334,  where  two 
counts   of  indictment   for  avoiding  tax  on  oleomargarine  were  suffl- 
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cient  to  support  verdict,  improper  admission  of  evidence  as  to  third 
count  is  immaterial;  Hardesty  v.  United  States,  168  Fed.  26,  93  C.  C.  A. 
417,  where  conviction  under  two  good  counts  would  support  sentence, 
error  in  conviction  under  fifteen  others  is  immaterial  in  indictment  for 
defrauding  United  States  of  oleomargarine  tax;  Harvey  v.  United 
States,  159  Fed.  420,  86  C.  C.  A.  399,  in  indictment  of  bank  clerk  for 
embezzlement,  where  one  count  was  sufficient  to  support  verdict  and 
was  good,  validity  of  remainder  is  immaterial ;  Lehman  v.  United  States, 
127  Fed.  44,  61  C.  C.  A.  577,  holding  conviction  generally  on  an  indict- 
ment containing  several  counts  will  be  sustained  if  any  one  of  the  counts 
is  good  and  supported  by  evidence;  Dimmick  v.  United  States,  116  Fed. 
832,  54  C.  C.  A.  329,  holding  general  verdict  and  judgment  of  conviction 
on  indictment  of  several  counts  not  reversible  on  error  on  ground  of 
insufficiency  of  indictment  if  any  one  of  counts  warrants  judgment ; 
United  States  v.  McClure,  107  Fed.  269,  holding  judgment  will  not  be 
arrested  on  motion  for  insufficiency  of  the  indictment  if  any  one  of  the 
counts  therein  is  good;  Breese  v.  United  States,  106  Fed.  689,  45  C.  C.  A. 
535,  holding  question  of  bank  president's  guilt  of  abstracting  or  mis- 
applying its  moneys,  immaterial  that  he  drew  out  some  of  it  for  his 
children;  Carter  v.  McClaughry,  105  Fed.  620,  holding  sentence  in  gross 
imposed  by  court-martial  on  several  charges  not  invalid  in  setting  aside 
some  of  charges  if  others  will  support  the  conviction;  Tubbs  v.  United 
States,  105  Fed.  62,  44  C.  C.  A.  357,  holding  defendant  convicted  on  sev- 
eral counts,  sentence  not  exceeding  that  of  one,  one  good  count  sufficient 
to  sustain  judgment;  Re  Gompers,  40  App.  D.  C.  319,  in  general  judgment 
finding  guilty  of  contempt  of  court  for  violating  injunction,  special 
assignments  for  wrongful  exclusion  and  admission  of  testimony  cannot  be 
considered  where  record  shows  there  was  sufficient  testimony  to  support 
judgment;  Partridge  v.  United  States,  39  App.  D.  C.  580,  refusal  of  in- 
struction to  return  verdict  of  not  guilty  on  alleged  insufficient  count  of 
indictment  for  procuring  money  under  false  pretenses  is  immaterial  where 
other  count  was  good;  Lorenz  v.  United  States,  24  App.  D.  C.  363,  on 
conviction  upon  twelve  counts  of  indictment  for  "conspiracy  to  defraud 
United  States,  if  one  count  is  good  and  sentence  is  within  maximum, 
fact  that  remaining  counts  do  not  charge  offense  is  immaterial;  Lehman 
v.  District  of  Columbia,  19  App.  D.  C.  225,  where  one  count  of  informa- 
tion for  running  bar  on  Sunday  was  good,  verdict  will  not  be  disturbed 
for  possible  failure  of  other  to  state  offense ;  Hechter  v.  State,  94  Md. 
442,  50  Atl.  1043,  holding  on  an  indictment  charging  two  offenses,  a  ver- 
dict is  good  which  finds  accused  guilty  of  one  offense,  but  is  silent  as  to 
the  other ;  Evans  v.  United  States,  153  U.  S.  595,  38  L.  Ed.  884, 14  Sup. 
Ct.  939,  and  Goode  v.  United  States,  159  U.  S.  669,  40  L.  Ed.  800,  16 
Sup.  Ct.  137,  robbery  of  mails ;  Ballew  v.  United  States,  160  U.  S.  197, 
40  L.  fid.  393,  16  Sup.  Ct.  267,  breach  of  pension  laws;  Selvester  v« 
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United  States,  170  U.  S.  267,  268,  42  L.  Ed.  1031,  18  Sup.  Ct.  582,  hold- 
ing verdict  of  guilty  on  three  counts  but  disagreement  of  jury  on  fourth 
count,  good;  Gardes  v.  United  States,  87  Fed.  175,  182,  as  to  joining 
counts  in  indictment;  Philbrook  v.  Newman,  85  Fed.  141,  arguendo. 

Distinguished  in  Davis  v.  United  States,  37  App.  D.  C.  133,  where 
counts  of  indictment  alleged  respectively  crimes  of  obtaining  money  by 
false  pretenses  and  embezzlement,  failure  of  court  to  instruct  as  to  in- 
consistency of  two  is  not  cured  by  general  verdict. 

Sentence  authorised  for  single  offense  may  be  applied  to  any  good 
count  in  indictment. 

Approved  in  Peters  v.  United  States,  94  Fed.  135,  36  C.  C.  A.  105, 
following  rule ;  Flickinger  v.  United  States,  150  Fed.  2,  79  C.  C.  A.  515, 
Clement  v.  United  States,  149  Fed.  313,  79  C.  C.  A.  243,  and  In  re  Mc- 
Call,  145  Fed."  902,  76  C.  C.  A.  430,  all  following  rule ;  Wetzel  v.  United 
States,  233  Fed.  986,  conviction  on  indictment  in  two  counts,  one  char- 
ging telling  where  instruments  to  procure  abortion  might  be  procured 
and  other  telling  of  person  who  would  perform  same,  is  good  although 
motion  to  elect  was  denied,  if  sentence  did  not  exceed  maximum  for 
either;  Aczel  v.  United  States,  232  Fed.  662,  in  indictment  for  con- 
spiracy to  influence  voters,  sentence  upon  several  counts  charging  sep- 
arate offenses  is  supported  if  first  count  was  good,  since  sentences  were 
to  run  concurrently  and  not  to  exceed  maximum;  Hocking  Valley  Ry. 
Co.  v.  United  States,  210  Fed.  740,  127  C.  C.  A.  285,  in  indictment  under 
Elkin's  act,  where  general  sentence  under  plea  of  nolo  contendere  did 
not  exceed  maximum  for  three  counts,  and  four  counts  were  good,  cor- 
rectness of  remaining  counts  will  not  be  reviewed;  Norton  v.  United 
States,  205  Fed.  602,  123  C.  C.  A.  609,  national  bank  president  con- 
victed under  three  indictments  charging  three  offenses  as  to  false  entries 
and  sentenced  concurrently  for  each  may  not  have  sentence  modified 
by  reason  of  one  count  being  unsupported  by  evidence,  two  counts  being 
good ;  United  States  v.  Lair,  195  Fed.  50,  115  C.  C.  A.  49,  and  Ex  parte 
Lair,  177  Fed.  792,  both  holding  judgment  on  indictment  in  several 
counts  for  importing  and  keeping  woman  for  purposes  of  prostitution, 
although  void  as  to  latter  part,  will  be  sustained  if  former  count  would 
support  sentence;  Bartholomew  v.  United  States,  177  Fed.  905,  101 
C.  C.  A.  182,  where  conviction  and  sentence  were  supported  by  two  good 
counts  of  indictment  for  use  of  mails  to  defraud,  impossibility  appear- 
ing on  face  of  third  is  immaterial;  Ex  parte  Gouyet,  175  Fed.  232,  233, 
judgment  in  indictment  on  counts  respectively  for  importing  and  keep- 
ing woman  for  immoral  purposes  is  good  if  sentence  would  have  been 
supported  by  former  count  although  nominally  based  on  both ;  Woods  v. 
United  States,  174  Fed.  651,  98  G.  C.  A.  405,  where  sentence  of  eight 
years  could  have  been  given  under  one  count  of  indictment,  propriety  of 
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conviction  under  four  others  will  not  be  examined ;  Wisconsin  Cent.  Ry. 
Co.  v.  United  States,  169  Fed.  80,  94  C.  C.  A.  444,  on  indictment  of 
seventeen  counts  for  violation  of  Eikin's  act,  insufficiency  of  evidence 
to  support  verdict  as  to  six  counts  will  not  be  regarded  where  sentence 
did  not  exceed  maximum  for  one  count;  Connella  v.  Haskell,  158  Fed. 
289,  87  C.  C.  A.  Ill,  where  judgment  and  sentence  could  have  been 
sustained  under  one  count  of  indictment,  it  is  immaterial  whether  or  not 
other  count  charges  separate  offense  as  prohibited  by  law;  Greene  v. 
United  States,  154  Fed.  410,  85  C.  C.  A.  251,  in  indictment  for  con- 
spiracy to  defraud  United  States  government,  overruling  of  demurrer  to 
eight  counts  will  not  be  reviewed  if  one  count  would  support  conviction 
and  sentence;  Haynes  v.  United  States,  101  Fed.  319,  42  C.  C.  A.  34, 
holding  general  verdict  of  guilty,  indictment  containing  several  counts, 
bad  counts  do  not  vitiate,  sentence  not  exceeding  what  might  be  prop- 
erly imposed  on  the  good;  Gompers  v.  Buck's  Stove  etc.  Co.,  33  App. 
D.  C.  574,  where  count  in  indictment  for  unlawful  boycott  was  sufficient 
to  support  sentence,  other  counts  need  not  be  reviewed  in  spite  of  opin- 
ion referring  severity  of  punishment  to  other  grounds ;  Posey  v.  United 
States,  26  App.  D.  C.  305,  general  verdict  for  burning  property  for  in- 
surance and  arson  set  forth  in  several  counts  of  indictment,  first  count 
being  sufficient  for  sentence,  will  not  be  disturbed  for  other  error. 

Distinguished  in  Dwyer  v.  United  States,  170  Fed.  166,  95  C.  C.  A. 
416,  under  prosecution  on  counts  of  indictment  for  subornation  of  per- 
jury of  entryman  as  to  various  steps  in  obtaining  land,  where  instruc- 
tions of  judge  as  to  three  counts  which  were  insufficient  were  excepted 
to  judgment  will  be  reversed  although  sentence  was  within  maximum  of 
good  count;  dissenting  opinion  in  Gompers  v.  Buck's  Stove  etc.  Co.,  33 
App.  D.  C.  583,  majority  holding  that  where  count  in  indictment  for  un- 
lawful boycott  was  sufficient  to  support  sentence,  other  counts  need  not 
be  reviewed  in  spite  of  opinion  referring  severity  of  punishment  to 
other  grounds. 

On  writ  of  error,  only  error  appearing  on  record  or  by  bill  can  be  con- 
sidered. 

Approved  in  Breese  v.  United  States,  106  Fed.  682,  45  C.  C.  A.  535, 
holding  the  record  in  a  misdemeanor  case  not  showing  that  defendant 
was  present  when  sentenced  case  will  be  remanded  for  new  sentence; 
McCutcheon  v.  Hall  Capsule  Co.,  101  Fed.  548,  41  C.  C.  A.  494,  holding 
single  exception  taken  to  whole  charge,  not  directing  court's  attention  to 
any  particular  portion,  raises  no  question  for  review,  and  defects  are 
irremediable. 
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Miscellaneous.  Cited  in  In  re  Bellah,  116  Fed.  72,  holding  in  peti- 
tion in  involuntary  bankruptcy,  pleader  must  aver  defendant  not  wage- 
earner  nor  tilling  the  soil. 

142  U.  a  148-155,  35  L.  Ed.  968,  12  Sup.  Ot.  171,  SIMMONS  v.  UNITED 
STATES. 

Criminal  jury  may  be  discharged  where  it  appears  that  juror  was  pre- 
judiced at  time  sworn. 

Approved  in  Schissler  v.  State,  122  Wis.  380,  99  N.  W.  597,  defendant 
not  entitled  to  re-examination  of  jurors  as  to  qualification  on  mere 
suggestion  that  information  had  come  to  him  that  some  one  of  them  was 
originally  incompetent. 

Discharging  jury  and  substituting  another  is  not  placing  twice  in 
jeopardy. 

Approved  in  Duyer  v.  Illinois,  187  U.  S.  86,  47  L.  Ed.  86,  23  Sup.  Ct. 
33,  holding  plea  of  former  jeopardy  not  basable  upon  discharge  of  jury 
for  their  inability  to  agree  on  verdict  from  4  P.  M.  until  9:30  A.  M., 
next  day;  O'Donnell  v.  People,  224  HI.  223,  79  N.  E.  641,  nolle  prosequi 
after  four  jurors  sworn  not  jeopardy;  State  v.  Hansford,  76  Kan.  683, 
14  L.  R.  A.  (N.  S.)  548,  92  Pac.  553,  in  prosecution  for  rape,  where  evi- 
dence recalls  to  mind  of  juror  incident  in  father's  family  which  arouses 
his  prejudice,  and  court  therefore  discharges  jury  and  impanels  another, 
this  does  not  constitute  twice  in  jeopardy;  In  re  Ascher,  130  Mich.  549, 
90  N.  W.  422,  holding  judge  finding  that  certain  jurors  concealed  facte 
on  their  voir  dire  examination  justified  discharging  jury  and  declaring 
mistrial,  and  defendant  was  not  put  in  jeopardy;  State  v.  Keerl,  33 
Mont.  .517,  85  Pac.  866,  discharging  disagreeing  jury  in  capital  case  is 
not  jeopardy;  State  v.  Barnes,  54  Wash.  497,  498,  23  L.  R.  A.  (N.  S.) 
932,  103  Pac.  794,  where  judge  discharges  jury  in  murder  prosecution 
because  they  stated  they  could  not  agree  unless  they  were  instructed  as 
to  what  punishment  defendant  would  get  if  acquitted  for  insanity, 
prisoner  was  not  in  jeopardy ;  Hedger  v.  State,  144  Wis.  300,  128  N.  W. 
89,  in  murder  prosecution,  where  it  developed  in  course  of  trial  that 
juror  had  said  he  would  not  convict  accused  on  circumstantial  evidence, 
jury  may  be  discharged  without  its  being  once  in  jeopardy;  Logan  v. 
United  States,  144  U.  S.  298,  36  L.  Ed.  441,  12  Sup.  Ct.  628,  jury  dis- 
charged after  deliberating  forty  hours;  Thompson  v.  United  States,  155 
U.  S.  274,  39  L.  Ed.  149, 15  Sup.  Ct.  74,  and  Gardes  v.  United  States,  87 
Fed.  177,  both  sustaining  action  of  court  in  discharging  jury  because  of 
illness  of  juror;  Stocks  v.  State,  91  Ga.  835,  18  S.  E.  848,  holding  dis- 
charge of  jury  because  of  death  of  mother  of  juryman,  not  a  mistrial 
of  defendant;  Anderson  v.  State,  86  Md.  481,  38  Atl.  938,  holding  dis- 
charge of  jury  failing  to  agree  not  bar  to  another  trial;  State  v. 
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Stephenson,  54  S.  C.  238,  32  S.  E.  306,  same  ruling;  dissenting  opinion 
in  Kepner  v.  United  States,  195  U.  S.  135,  49  L.  Ed.  126,  24  Sup.  Ct. 
797,  majority  holding  under  section  5  of  act  for  temporary  civil  govern- 
ment of  Philippines  government  cannot  appeal  from  acquittal  in  court 
of  first  instance. 

Distinguished  in  People  v.  Parker,  145  Mich.  499,  108  N.  W.  1004,  in 
murder  prosecution,  where  judge,  after  State  has  rested,  discharges  jury 
after  ex  parte  investigation  for  corruption  in  favor  of  defendant,  latter 
has  been  in  jeopardy. 

Former  jeopardy  notwithstanding  order  of  mistrial.    Note,  Ann. 
Cafl.  1914B,  775. 

Discharge  of  jury  on  discovery  of  prejudice,  disqualification  or  mis- 
conduct as  jeopardy.    Note,  14  L.  R.  A.  (N.  S.)  549. 

Trial  Judge  may  express  opinion  upon  facts  submitted  to  jury. 
Approved  in  Doyle  v.  Union  Pac.  Ry.  Co.,  147  U.  S.  430,  37  L.  Ed.  230, 
13  Sup.  Ct.  340,  Lincoln  v.  Power,  151  U.  S.  442,  38  L.  Ed.  227,  14  Sup. 
Ct.  390,  Allis  v.  United  States,  155  U.  S.  123,  39  L.  Ed.  94,  15  Sup.  Ct. 
39,  Wiborg  v.  United  States,  163  U.  S.  656,  41  L.  Ed.  298,  16  Sup.  Ct. 
1137,  Atchison  etc.  R.  R.  Co.  v.  Howard,  49  Fed.  208,  1  C.  C.  A.  229, 
Smith  v.  Sun  Printing  etc.  Assn.,  55  Fed.  246,  5  C.  C.  A.  91,  Woodruff 
v.  United  States,  58  Fed.  767,  Spurr  v.  United  States,  87  Fed.  708,  31 
C.  C.  A.  202,  and  Fidelity  Mut.  Life  Assn.  v.  Miller,  92  Fed.  70,  34 
C.  C.  A.  211,  all  following  rule;  United  States  v.  Oppenheim,  228  Fed. 
226,  227,  229,  in  prosecution  for  conspiracy  to  misapply  funds  of  bank, 
illustration  by  judge  of  circumstantial  evidence  by  stating  that  he  knew 
sun  was  shining  without  seeing  it,  is  proper  although  made  after  jury 
could  not  agree;  Smith  v.  St.  Louis  etc.  R.  Co.,  214  Fed.  742, 131  C.  C.  A. 
43,  in  action  against  railroad  company  and  bridge  company  for  injuries, 
suggestions  by  judge  as  to  tendency  of  certain  portions  of  evidence  is 
permissible ;  Young  v.  Corrigan,  210  Fed.  443, 127  C.  C.  A.  174,  in  action 
for  breach  of  alleged  promise  to  marry,  comment  by  judge  on  failure 
of  plaintiff  to  produce  certain  witness  was  not  proper  where  jury  under- 
stood it  was  not  binding;  Brent  v.  Chas.  H.  Lilly  Co.,  202  Fed.  337,  339, 
in  trial  as  to  construction  of  ambiguous  contract  for  purchase  of  grass 
seed,  comment  of  judge  as  to  weight  of  evidence  was  proper;  Steers  v. 
United  States,  192  Fed.  9,  112  C.  C.  A.  423,  in  prosecution  for  violation 
of  Anti-trust  Act  of  1890,  statement  by  judge  to  jurors  that  evidence 
showed  certain  things,  subsequently  qualified  by  saying  it  showed  those 
things  if  witnesses  were  credible,  is  not  error;  United  States  v.  Foster, 
183  Fed.  629,  in  criminal  prosecution,  opinion  by  judge  to  jury  as  to 
facts  is  proper  after  they  are  unable  to  agree  and  are  given  to  under- 
stand it  is  not  binding;  Sebeck  v.  Plattdeutsche  Volksfest  Verein,  124 
Fed.  18,  59  C.  C.  A.  531,  holding  court's  stating  to  plaintiff's  counsel  that 


142  U.  S.  156-160      NOTES  ON  U.  S.  REPORTS.  916 

he  was  injecting  false  issue  was  cured  by  court's  withdrawing  remand 
and  then  fully  stating  issues  claimed ;  Ching  v.  United  States,  118  Fed. 
543,  55  C.  C.  A.  304,  holding  it  was  not  error  for  judge  in  trial  for  con- 
spiracy to  express  opinion  as  to  what  verdict  should  be,  if  afterward  lie 
qualified  his  statements;   Breese  v.  United  States,  106  Fed.   €86,  45 
C.  C.  A.  535,  holding  judge's  expression  that  defendant  is  guilty  not 
error,  he  having  cautioned  the  jury  that  they  were  sole  judges,  that  his 
opinion  should  not  govern;  Hyde  v.  United  States,  35  App.  D.  G.  491, 
in  prosecution  for  conspiracy,  statement  of  judge  to  jury  that  certain 
letters  were  important,  as  there  could  be  no  doubt  as  to  words  used,  was 
not  error  where  no  question  of  fact  was  taken  from  jury;  Fulton  v. 
Fletcher,  12  App.  D.  C.  22,  in  action  on  appeal  bond  for  depreciation 
of  property  during  appeal,  court  may  express  to  jury  opinion  as  to  what 
was  usual  time  for  appointment  of  receiver  after  mandate  of  appellate 
court;  Washington  Gas  Light  Co.  v.  Poore,  3  App.  D.  C.  139,  in  action 
for  injuries  due  to  negligent  leaving  of  ditch,  remarks  of  judge  that 
certain  facts  probably  made  it  dangerous  place,  qualified  as  to  its  bind- 
ing effect  on  jury,  was  not  error;  dissenting  opinion  in  Masters  v. 
United  States,  42  App.  D.  G.  371,  Ann.  Cas.  1916A,  1243,  majority  hold- 
ing  that  in  prosecution  for  embezzlement,  charge  that  court  may  not 
instruct  verdict,  but  that  evidence  was  practically  undisputed  and  that 
in  such  event  it  was  duty  to  convict,  was  erroneous. 

Miscellaneous.  Cited  in  Jones  v.  United  States,  162  Fed.  419,  89 
C.  C.  A.  303,  in  indictment  for  conspiracy,  Federal  court  in  Oregon  need 
not  have  signature  of  witnesses  indorsed  on  indictment  as  required  by 
local  law. 

142  U.  S.  155-160,  36  L.  Ed.  071,  1£  Sap.  Ot.  166,  McELVAINE  v.  BRUSH. 
First  ten  amendments  to  Constitution  restrict  United  States  alone. 
Approved  in  Brown  v.  New  Jersey,  175  U.  S.  174,  44  L.  Ed.  120,  20 

S.  C.  78,  following  rule;  Collins  v.  Johnston,  237  U.  S.  511,  59  L.  Ed. 

1079,  35  Sup.  Ct.  649,  sentence  of  fourteen  years  for  perjury  given  by 

California  court  was  not  violation  of  provision  of  Federal  Constitution 
■    prohibiting  cruel  and  unusual  punishments. 

j        Distinguished  in  Weems  v.  United  States,  217  U.  S.  400, 19  Ann.  Oas. 
-   705,  54  L.  Ed.  812,  30  Sup.  Ct.  544,  imprisonment  at  labor  in  chains  for 

twelve  years  and  deprivation  of  civil  rights  thereafter  for  falsifying 

public  records,  imposed  by  courts  of  Philippine  Islands,  was  violation 

of  eighth  Federal  Amendment. 

Defendant  prosecuting  appeal  cannot  complain  of  confinement  under 
sentence  and  warrant. 

Approved  in  Dimmick  v.  Tompkins,  194  U.  S.  549,  48  L.  Ed.  1114,  24 
Sup.  Ct.  780,  detention  in  county  jail  not  part  of  time  of  imprisonment 


917  TREZZA  v.  BRUSH.  142  U.  S.  160-161 

in  penitentiary  to  which  prisoner  sentenced  where  such  detention  due 
to  appeal  and  supersedeas;  Murphy  v.  Massachusetts,  177  U.  S.  163,  44 
L.  Ed.  715,  20  Sup.  Ct.  642,  holding  sentence  of  conviction  after  reversal 
of  former  judgment,  on  application  of  the  convict,  on  unconstitu- 
tionality of  statute,  not  placing  in  double  jeopardy. 

Supreme  Court  will  follow  State  court's  construction  of  State  statute. 

Approved  in  Provident  Savings  Life  Assur.  Soc.  v.  Hadley,  102  Fed. 
860,  43  G.  C.  A.  25,  holding  application  for  life  insurance  by  Massa- 
chusetts citizen  in  New  York,  policies  Massachusetts  contracts  under 
Acts  Mass.  1894,  c.  522,  §  73 ;  In  re  Cross,  146  U.  S.  278,  36  L.  Ed.  972, 
13  Sup.  Ct.  109,  on  habeas  corpus,  where  hanging  petitioner  postponed 
longer  than  law  allowed;  Lambert  v.  Barrett,  159  U.  S.  663,  40  L.  Ed. 
297,  16  Sup.  Ct.  136,  appeal  from  order  denying  habeas  corpus  where 
prisoner  reprieved  for  greater  time  than  statute  allowed;  Forsyth  v. 
Hammond,  166  U.  S.  519,  41  L.  Ed.  1100,  17  Sup.  Ct.  670,  on  certiorari 
where  State  court  had  allowed  petitioner's  property  to  be  annexed  to 
a  city  under  State  statute;  Buford  v.  Kerr,  90  Fed.  516,  33  C.  C.  A.  166 
(affirming  86  Fed.  99),  adhering  to  State  court's  construction  of  law. 

Distinguished  in  San  Jose-Los  Gatos  etc.  Ry.  Co.  v.  San  Jose  Ry.  Co., 
156  Fed.  457,  13  Ann.  Cas.  571,  84  C.  C.  A.  265,  construction  by  Cali- 
fornia Supreme  Court  of  statute  as  to  use  of  one  street  by  two  street 
railroads  was  not  binding  on  Federal  courts  where  only  three  judges 
out  of  seven  placed  decision  on  construction  of  prevailing  party. 

Federal  courts  cannot,  by  habeas  corpus,  obstruct  administration  of 
criminal  laws  in  State  courts. 

Approved  in  Minnesota  v.  Brand  age,  180  U.  S.  502,  45  L.  Ed.  641,  21 
Sup.  Ct.  456,  holding  Federal  court  should  refuse  habeas  corpus  to  one 
imprisoned  under  judgment  of  Municipal  Court  under  alleged  uncon- 
stitutional statute,  where  State  affords  relief  in  reviewing  judgment; 
State  v.  Brown,  170  N.  C.  715,  86  S.  E.  1043,  law  providing  that  indict- 
ment for  sale  of  intoxicating  liquor  need  not  allege  sale  to  particular 
person  is  not  violation  of  Fourteenth  Amendment. 

Cruel  and  unusual  punishments.    Note,  35  L.  R.  A.  575,  579. 

Waiver  and  estoppel  of  defendant  to  plead  former  jeopardy.    Note, 
135  Am,  St.  Rep.  76. 

Miscellaneous.  Cited  in  In  re  Tyson,  21  Colo.  80,  39  Pac.  1094,  argu- 
endo, holding  writ  of  error  and  not  habeas  corpus  remedy  where  peti- 
tioner claims  rights  under  Federal  Constitution. 

142  U.  S.  160-161,  86  L.  Ed.  974,  12  Sup.  Ot.  158,  TBEZZA  v.  BRUSH. 
Not  cited. 
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142  XT.  8.  161-216,  36  L  Ed,  974,  12  Sup.  Ct.  258,  KNIGHT  v.  UNITED 
STATES  LAND  ASSN. 

Patent  is  void  if  State  had  no  title  or  officer  no  authority. 
Approved  in  Reeve  v.  North  Carolina  Land  etc.  Co.,  141  Fed.  825,  72 
C.  C.  A.  287,  reaffirming  rule;  King  v.  McAndrews,  111  Fed.  864,  50 
C.  C.  A.  29,  holding  patent  of  United  States  presumptive  evidence  that 
Land  Department  had  jurisdiction,  and  patent  not  open  to  collateral  at- 
tack, reversing  King  v.  McAndrews,  104  Fed.  432,  holding  patent  issued 
under  homestead  law,  showing  upon  face  that  the  land  was  not  subject 
to  entry  under  such  law,  is  void  and  inadmissible  in  evidence;  Missouri 
etc.  Ry.  Co.  v.  Watson,  74  Kan.  507,  87  Pac.  692,  patentee  acquired  no 
title  to  land  granted  to  railroad  under  14  Stat.  289,  in  spite  of  previous 
possession  of  former;  Whit  eh  ill  v.  Victoria  Land  etc.  Co.,  18  N.  M.  526, 
528,  139  Pac.  186,  plaintiff  claiming  under  patent  cannot  have  damages 
for  grazing  cattle  by  defendant  where  land  in  controversy  was  reserved 
from  entry  prior  to  alleged  patent;  Sanford  v.  King,  19  S.  D.  338,  103 
N.  W.  29,  decision  of  land  office  that  prior  claimant  of  land  for  town 
site  must  yield  to  homesteader  was  correct  interpretation  of  25  Stat.  893, 
in  respect  to  lands  which  had  been  forfeited  to  government  by  railroad; 
Burfenning  v.  Chicago  etc.  Ry.  Co.,  163  U.  S.  323,  41  L.  Ed.  176,  16  Sup. 
Ct.  1019,  holding  patent  issued  by  Land  Department  contrary  to  act  of 
Congress  void;  Garrard  v.  Silver  Peak  Mines,  82  Fed.  584,  and  94  Fed. 
990,  36  C.  C.  A.  603,  holding  void  patent  may  be  impeached  collaterally ; 
Holmes  v.  State,  100  Ala.  295,  14  South.  52,  decision  of  Land  Depart- 
ment as  to  inchoate  rights  prima  facie  correct ;  Johnson  v.  Drew,  34  Fla. 
138,  142,  43  Am.  St.  Rep.  177,  180,  15  South.  782,  784,  holding  land  pat- 
ent, issued  by  department  without  authority  void. 

Power  to  make  correct  surveys  is  exclusively  in  political  department 
Approved  in  United  States  v.  Morrison,  240  U.  S.  210,  60  L.  Ed.  608, 
36  Sup.  Ct.  333,  where  pending  approval  by  commissioner  of  general 
land  office  of  survey  of  public  lands  they  were  withdrawn  for  forest 
reserve,  no  right  thereto  was  acquired;  Kean  v.  Calumet  Canal  Co.,  190 
U.  S.  481,  47  L.  Ed.  1146,  23  Sup.  Ct.  660,  holding  title  to  land  within 
Federal  patents  under  Swamp-land  Act  September  28,  1850,  c.  84  (9 
Stats,  at  Large,  420),  unaffected  by  resurvey  of  land  covered  by  water 
at  original  survey;  Gardner  v.  Bonestill,  180  U.  S.  369,  45  L.  Ed.  576, 
21  Sup.  Ct.  401,  holding  determinations  of  Land  Department  against 
claim  included  in  Mexican  grant,  which  was  surveyed  and  patented  by 
claimant,  conclusive  against  him  in  subsequent  private  action  against 
him;  United  States  v.  Lavenson,  206  Fed.  760,  761,  patent  for  mining 
claims  may  be  canceled  so  that  hearing  may  be  had  on  protest  of 
forest  ranger  and  geologist  that  claims  were  made  falsely  and  for  pur- 
pose of  securing  water-power;  McBride  v.  Whitaker,  65  Neb.  147,  90 
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N.  W.  966-970,  evidence  aliunde  is  inadmissible  to  show  there  was  un- 
surveyed  land  between  meandered  line  of  government  grantee  and 
river  bank,  to  which  he  claims,  where  government  survey  shows  mean- 
dered line  to  extend  along  bank ;  Stoneroad  v.  Stoneroad,  158  U.  S.  248, 
251,  89  L.  Ed.  969,  970,  15  Sup.  Ct.  826,  827,  holding  claimant  of  unsur- 
veyed  Mexican  grant,  confirmed  to  him  by  act  of  Congress,  bound  by 
subsequent  survey  of  it  by  Interior  Department;  De  Guyer  v.  Banning, 
167  U.  S.  742,  42  L.  Ed.  346,  17  Sup.  Ct.  944,  as  to  survey  of  lands  in 
San  Pedro  Bay,  California;  Michigan  Land  etc.  Co.  v.  Rust,  168  U.  S. 
593,  42  L.  Ed.  59S,  18  Sup.  Ct.  209,  210,  holding  acceptance  by  Michigan 
of  certain  resurveys  of  swamp-land  binding  on  it  (affirming  68  Fed. 
165,  166,  167,  168,  169) ;  Smyth  v.  New  Orleans  Canal  etc.  Co.,  93  Fed. 
923,  35  C.  C.  A.  646,  as  to  French  or  Spanish  grants  in  Louisiana; 
Harvey  v.  Barker,  126  Cal.  276,  58  Pac.  697,  holding  confirmed  Mexican 
title  conclusive  against  prescriptive  title;  Horsky  v.  Moran,  21  Mont. 
354,  53  Pac.  1067,  holding  owner  of  placer  claim  estopped  to  attack 
collaterally  squatter's  title. 

Secretary  of  Interior  may  supervise  all  proceedings  respecting  titles  to 
lands. 

Approved  in  Paine  v.  Foster,  9  Okl.  245,  247,  53  Pac.  119,  reaffirming 
rule ;  United  States  ex  rel.  Riverside  Oil  Co.  v.  Hitchcock,  190  U.  S.  324, 
47  L.  Ed.  1078,  23  Sup.  Ct.  701,  holding  mandamus  will  not  lie  against 
Secretary  of  Interior  to  compel  him  to  vacate  his  decision  regarding 
selection  of  public  land  under  act  of  June  4,  1897;  Hawley  v.  Diller,  178 
U.  S.  488,  495,  44  L.  Ed.  1162,  1164,  20  Sup.  Ct.  991,  holding  Land  De- 
partment has  jurisdiction  to  cancel  an  original  entry  for  public  lands 
at  any  time  before  a  patent  is  issued;  United  States  v.  Cowlishaw,  202 
Fed.  321,  under  11  Stat.  383,  relating  to  Oregon  school  lands,  title  to 
such  lands  did  not  pass  to  State  until  plats  had  been  approved  by  gen- 
eral land  office  and  duplicates  filed  in  local  land  offices;  Van  Gesner 
v.  United  States,  153  Fed.  53,  82  C.  C.  A.  180,  perjury  in  falsely  swear- 
ing that  certain  lands  were  chiefly  valuable  for  timber  is  not  mitigated 
by  fact  that  it  took  place  in  deposition  and  preliminary  statement 
which  were  required  by  regulations  of  land  office;  De  Laittre  v.  Board 
of  Commrs.,  149  Fed.  807,  Oregon  State  land  board  may,  on  proof  of 
fraud  prior  to  issuance  of  deed,  decline  to  issue  deed  though  portion 
of  purchase  price  received;  Sprinkle  v.  United  States,  141  Fed.  820, 
73  C.  C.  A.  285,  on  trial  of  one  for  violation  of  internal  revenue  laws, 
rules  and  regulations  prescribed  by  revenue  commissioner  are  admis- 
sible where  material;  Peyton  v.  Desmond,  129  Fed.  9,  63  C.  C.  A.  651, 
homestead  patent  gives  patentee  right  to  recover  value  of  timber  wrong- 
fully cut  from  land  between  limitation  of  claim  and  issuance  of  patent ; 
Boynton  v.  Haggart,  120  Fed.  828,  57  C.  C.  A.  301,  holding  auditor  and 
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Governor  of  Arkansas  constitute  quasi-judicial  tribunal  to  determine 
title  to  swamp-land,  and  patent  thereby  issued  impervious  to  collateral 
attack  barring  fraud;  Cosmos  Exploration  Co.  v.  Gray  Eagle  Oil  Co., 
112  Fed.  13,  61  L.  R.  A.  230,  50  C.  C.  A.  79  (affirming  104  Fed.  42), 
holding  Federal  courts  without  jurisdiction  to  determine  rights  of  par- 
ties, title  remaining  in  United  States,  contest  pending  between  same 
parties  in  Land  Department;  Olive  Land  etc.  Co.  v.  Oimstead,  103  Fed. 
574,  holding  location  oil  placer  claim  on  public  lands  vests  no  title  in 
locators  until  discovering  oil,  as  against  United  States  or  one  subse- 
quently acquiring  legally ;  Smith  v.  Shakopee,  103  Fed.  241,  44  C.  C.  A. 
1,  holding  admiralty  courts  take  judicial  notice  of  regulations  of  light- 
house board,  made  upon  authority  of  act  of  Congress;  Nelson  v.  Week- 
ley,  177  Ala.  135,  59  South.  159,  holding  issuance  of  certificate  by  com- 
missioners under  act  of  Congress  of  1803  entitling  claimant  to  land  by 
virtue  of  settlement  under  Bourbon  Act  of  Georgia  vested  in  him  equity 
only,  which  did  not  ripen  into  title  until  patent  issued;  Shank  v.  Holmes, 
15  Ariz.  238,  137  Pac.  874,  cancellation  by  general  land  office  of  entry 
for  mining  claim  is  conclusive  that  entryman  failed  to  comply  with 
conditions  of  entry;  Crittenden  Cattle  Co.  v.  Ainsa,  14  Ariz.  309,  127 
Pac.  734,  holding  limitations  did  not  begin  to  run  against  holder  of 
Mexican  grant  or  his  assigns  prior  to  issuance  of  patent;  United  Land 
Assn.  v.  Pacific  Imp.  Co.,  139  Cal.  376,  69  Pac.  1065,  holding  decision 
of  Federal  Supreme  Court  in  matter  of  Federal  jurisdiction  must  be  of 
binding  authority  on  State  court  of  last  resort;  Gage  v.  Gunther,  136 
Cal.  345,  347,  89  Am.  St.  Rep.  147,  149,  68  Pac.  712,  713,  holding  decision 
by  Secretary  of  Interior  on  contest  preliminary  to  issuance  of  patent 
cannot  be  invoked  to  preclude  re-examination  by  a  successor,  on  principles 
res  judicata;  United  States  v.  Hitchcock,  28  App.  D.  C.  349,  decision 
by  Secretary  of  Interior,  which  in  construing  act  of  1819  holds  grant 
of  six  hundred  and  forty  acres  does  not  mean  grant  of  all  of  six  hun- 
dred and  forty  acres  patentee  occupies,  following  uniform  practice  of 
his  office,  will  not  be  controlled  by  mandamus ;  Prather  v.  United  States, 
9  App.  D.  C.  93,  fact  that  act  of  1892  leaves  discretion  to  commis- 
sioner of  Internal  Revenue  as  to  how  oleomargarine  containers  shall 
be  stamped,  omission  of  which  will  be  crime,  is  not  unconstitutional 
delegation  of  legislative  power;  Warner  Valley  Stock  Co.  v.  Smith,  9 
App.  D.  C.  203,  205,  holding  secretary  could  cancel  his  approval  of 
swamp-land  lists  and  reopen  controversy,  and  whether  his  successor's 
conclusion  that  lands  were  not  swamp  was  correct  is  not  for  courts  to 
determine;  Donaldson  v.  Wright,  7  App.  D.  C.  54,  special  employee  of 
Census  Bureau  collecting  statistics  on  Five  Civilized  Tribes  may  not 
enjoin  publication  of  his  report  as  modified  by  Bureau;  McKnight  v. 
El  Paso  Brick  Co.,  16  N.  M.  731,  Ann.  Oaa.  1912D,  1309,  120  Pac.  698, 
decision  of  Land  Department  holding  that  local  land  office  had  no  juris- 
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diction  to  receive  application  for  patent  is  binding  in  action  involving 
validity  of  patent;  Beach  v.  Southern  Ry.  Co.,  131  N.  C.  400,  42  S.  E. 
856,  foreign  corporation  having  become  domesticated  by  Laws  of 
1899,  c.  62,  N.  C,  not  entitled  to  remove  suit  to  Federal  courts  on  ground 
of  local  prejudice;  Lynch  v.  Harris,  S3  Okl.  32,  33,  124  Pac.  53,  where 
contestant  for  allotment  of  Cherokee  land  was  awarded  land  without 
hearing  or  notice  to  contestee,  Secretary  of  Interior  may  review  de- 
cision before  patent  was  issued;  Topeka  etc.  Security  Co.  v.  McPherson, 
7  Okl.  336,  54  Pac.  490,  territory  cannot  tax  lots  in  government  town 
site  pending  contest  in  law  office  between  occupying  claimants;  Meyers 
v.  United  States,  5  Okl.  182,  184,  185,  48  Pac.  189,  perjury  may  be  as- 
signed on  affidavit  sworn  to  in  land  contest;  Eastern  Oregon  Land  Co. 
v.  Andrews,  45  Or.  208,  77  Pac.  119,  on  issue  as  to  exterior  limits  of 
land  grant,  diagram  from  Department  of  Interior  certified  to  by  acting 
land  office  commissioner  is  prima  facie  correct;  Altschul  v.  Clark,  39 
Or.  327,  65  Pac.  995,  holding  road  company's  selection  approved  by 
State  and  filing  selection  list  in  local  land  offices,  paying  fees,  did  not 
pass  title  till  secretary  approved  selection;  Gauthier  v.  Morrison,  62 
Wash.  578,  114  Pac.  503,  holding  State  court  has  no  jurisdiction  of 
action  by  homestead  entryman  to  recover  possession  of  land  prior  to 
issuance  of  patent;  Lawrence  v.  Potter,  22  Wash.  37,  43,  46,  60  Pac. 
149, 151, 152,  holding  Rev.  Stats.  U.  S.,  §  2297,  prescribing  certain  causes 
for  instituting  contest  before  Land  Department,  does  not  preclude  it 
from  hearing  contests  for  other  causes;  McCord  v.  Hill,  111  Wis.  526, 
87  N.  W.  483,  holding  under  act  of  Congress  of  June  3,  1896,  regarding 
errors  of  general  land  office,  application  may  be  made  direct  to  Secre- 
tary of  Interior  whose  decision  will  be  final;  dissenting  opinion  in 
McDaid  v.  Territory,  1  Okl.  110,  30  Pac.  443,  majority  holding  after 
issuance  of  patent  to  town-site  trustees,  no  appeal  lies  to  Secretary  of 
Interior  from  trustee's  award  of  land  to  one  of  several  contestants; 
McDaid  v.  Oklahoma,  150  U.  S.  215,  37  L.  Ed.  1057,  14  Sup.  Ct.  61,  as 
to  town  site  in  Oklahoma;  Barden  v.  Northern  Pac.  R.  R.  Co.,  154  U.  S. 
329,  88  L.  Ed.  1002,  14  Sup.  Ct.  1039,  construing  grant  to  railroad  hold- 
ing unknown  mineral  lands  subsequently  discovered  excluded  from 
grant;  Orchard  v.  Alexander,  157  U.  S.  381,  39  L.  Ed.  740,  15  Sup.  Cf. 
638,  holding  Interior  Department  has  jurisdiction  to  review  action  of 
local  register  in  matter  of  proofs  of  settlement ;  Bishop  of  Nesqually  v. 
Gibbon,  158  U.  S.  166,  167,  39  L.  Ed.  936,  15  Sup.  Ct.  784,  holding 
former  decision  of  Interior  Department  as  to  plaintiff's  claim  binding; 
Warner  Valley  Stock  Co.  v.  Smith,  165  U.  S.  34,  41  L.  Ed.  624,  17  Sup. 
Ct.  228,  holding  bill  against  land  officer  abates  upon  his  resignation, 
when  it  is  sought  to  enjoin  his  orders;  Carter  v.  Ruddy,  166  U.  S.  496, 
41  L.  Ed.  1091,  17  Sup.  Ct.  642,  holding  commissioner  of  general  land 
office  empowered  to  cancel  location  certificate  issued  by  local  official; 
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Stimson  Land  Co.  v.  Rawson,  62  Fed.  430,  and  Jordan  v.  Ward,  64  Fed. 
907,  12  C.  C.  A.  447,  dismissing  bill  where  claimant  made  false  entry; 
Johnson  v.  Drew,  171  U.  S.  100,  43  L.  Ed.  91,  18  Sup.  Ct.  802,  holding 
person  in  possession  cannot  defend  against  patent  issued  by  Land  De- 
partment ;  Diller  v.  Hawley,  81  Fed.  653,  26  C.  C.  A.  514,  holding  Land 
Department  had  jurisdiction  to  cancel  entry  on  public  lands  fraudu- 
lently made;  Wiseman  v.  Eastman,  21  Wash.  185,  57  Pac.  405,  and 
Southern  Pac.  R.  R.  Co.  v.  Wood,  124  Cal.  484,  57  Pac.  391,  as  to  powers 
of  Secretary  of  Interior;  Rood  v.  Wallace,  109  Iowa,  10,  79  N.  W.  451, 
and  South  End  Min.  Co.  v.  Tinney,  22  Nev.  52,  35  Pac.  100,  arguendo. 

Distinguished  in  Old  Dominion  Copper  Min.  etc.  Co.  v.  Haverly,  11 
Ariz.  251,  90  Pac.  337,  decision  of  Land  Department  in  contest  that 
land  is  agricultural,  not  mineral,  and  issuance  of  patent  to  plaintiff's 
grantor,  cannot  be  collaterally  attacked  by  defendant  in  action  of  eject- 
ment by  plaintiff;  United  States  v.  Santa  Fe,  165  U.  S.  716,  41  L.  Ed. 
889,  17  Sup.  Ct.  488,  arguendo. 

Secretary  may  order  new  survey  of  pueblo  lands,  and  it  shall  not  be 
attackable  collaterally. 

Approved  in  Burke  v.  Southern  Pacific  R.  R.  Co.,  234  U.  S.  690,  58 
L.  Ed.  1548,  34  Sup.  Ct.  907,  patent  of  lands  to  railroad  company  may 
not  be  collaterally  attacked  because  of  alleged  mineral  character  and 
false  proofs  concealing  such  fact  on  original  application;  Plested  v. 
Abbey,  228  U.  S.  51,  57  L.  Ed.  727,  33  Sup.  Ct.  503,  injunction  will  not 
be  issued  to  require  t«and  Department  officials  to  accept  lesser  sum  for 
public  lands  because  of  alleged  statutory  requirement;  Love  v.  Flahive, 
205  U.  S.  199,  51  L.  Ed.  770,  27  Sup.  Ct.  486,  where,  pending  contest  as 
to  right  to  patent  to  land,  claimant  sold  interest  therein,  land  office 
could  consider  this  as  relinquishment  of  application;  United  States  v. 
Lee  Wilson  &  Co.,  214  Fed.  639,  where  there  is  dispute  between  govern- 
ment and  alleged  riparian  owner  as  to  whether  or  not  land  was  lake 
as  originally  surveyed,  subsequent  survey  at  order  of  secretary  finding 
in  negative  establishes  prima  facie  case;  Roberts  v.  Southern  Pac.  Co., 
186  Fed.  943,  grant  of  public  lands  to  railroad  under  14  Stat.  294  may 
not  be  attacked  collaterally  for  alleged  mineral  character  of  land; 
Jordan  v.  Kingsbury,  25  Cal.  App.  168,  143  Pac.  70,  where  resurvey 
of  school  lands  was  made  by  United  States,  lands  included  at  once  vested 
in  State  and  became  subject  to  purchase;  Buena  Vista  Petroleum  Co. 
v.  Tulare  Oil  etc.  Co.,  67  Fed.  229,  applying  rule  to  land  grants  made 
to  State  for  educational  purposes;  United  States  v.  Winona  etc.  R.  R. 
Co.,  67  Fed.  957,  15  C.  C.  A.  96,  holding  grant  by  Federal  Land  De- 
partment, within  its  jurisdiction,  conclusive;  New  Dunderberg  Min. 
Co.  v.  Old,  79  Fed.  604,  25  C.  C.  A.  116,  applying  rule  to  mineral  patent; 
dissenting  opinion  in  McDaid  v.  Territory,  l"Okl.  108,  111,  30  Pac.  443, 
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444,  majority  holding  after  issuance  of  patent  to  town-site  trustees  no 
appeal  lies  to  Secretary  of  Interior  from  trustee's  award  of  land  to  one 
of  several  contestants.. 

.  States,  regardless  of  time  of  admission,  have  title  to  land  under  tide 
waters* 

Approved  in  State  of  Iowa  v.  Carr,  191  Fed.  261,  112  C.  C.  A.  477, 
law  of  Iowa  giving  State  title  to  bed  of  Missouri  River  and  riparian 
owner  accretions  other  than  avulsions  does  not  infringe  upon  constitu- 
tional rights  of  riparian  owner;  Western  Pac.  Ry.  Co.  v.  Southern  Pac. 
Co.,  151  Fed.  389,  80  C.  C.  A.  606,  in  determining  rights  of  railroad 
company  to  wharfage  under  grant  from  municipality  of  tide-lands,  act 
describing  boundary  as  following  low-water  line  of  bay  will  cross  mouth 
of  estuary  regardless  of  tide-lands  within;  Sullivan  Timber  Co.  v. 
Mobile,  110  Fed.  190,  holding  transfer  of  title  under  act  of  January 
31,  1867,  of  Alabama,  unaffected  riparian  rights  of  owners  of  lands 
bounded  by  high-tide  water-mark  on  Mobile  River ;  Richardson  v.  United 
States,  100  Fed.  717,  holding  State  holds  title  to  beds  of  navigable 
streams  within  its  boundary  in  trust  for  the  public  for  purposes  of  navi- 
gation, Congress  having  sole  constitutional  control;  State  v.  Bayou 
Johnson  Oyster  Co.,  130  La.  611,  58  South.  407,  regardless  of  survey 
by  Secretary  of  Treasury,  lands  beneath  water  bordering  on  Gulf  of 
Mexico  belonged  to  Louisiana  independently  of  grant  of  swamp  and 
overflow  land  made  in  pursuance  of  such  survey;  Coyle  v.  Smith,  28 
Okl.  152,  113  Pac.  957,  requirements  of  Enabling  Act  that  capital  of 
Oklahoma  should  remain  at  Guthrie  until  1913  was  unconstitutional  and 
Governor  and  legislature  could  remove  capital  under  State  Constitution 
when,  in  their  opinion,  circumstances  justified  it;  Hume  v.  Rogue  River 
Packing  Co.,  51  Or.  246,  181  Am.  St.  Rep.  732,  81  L.  R.  A.  (N.  S.) 
396,  92  Pac.  1068,  holding  title  of  owner  of  uplands  adjacent  to  Rogue 
River  above  tide  water  extends  only  to  high-water  mark  and  cannot  be 
made  basis  of  exclusive  right  to  fish  in  waters  of  river;  Oblenis  v. 
Creeth,  67  Fed.  305,  holding  colonial  grant  to  tide  water  extends  only 
to  high-water  mark  of  stream;  Brown  v.  United  States,  81  Fed.  57, 
holding  that  Federal  government,  taking  submerged  lands  in  possession 
of  citizen,  must  pay  for  them;  Rood  v.  Wallace,  109  Iowa,  8,  79  N.  W. 
450,  and  Shively  v.  Bowlby,  152  U.  S:  10,  38  L.  Ed.  335,  14  Sup.  Ct.  551, 
both  holding  judgment  of  Oregon  court,  construing  Federal  grant  of 
tide-lands,  presents  Federal  question. 

Title  to  land  covered  by  tidal  and  other  navigable  waters.    Note, 
53  Am.  St.  Rep.  291,  292. 

Effect  of    Ordinance  of   1787  on  States  carved  out  of   northwest 
territory.    Note,  Ann.  Oaa.  1915D,  953. 
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Title  to  land  between  high  and  low  water  mark.    Note,  45  L.  R.  A. 
288. 

United  States  acquired  title  to  California  tide-lands  in  trust  for  future 
State. 

Approved  in  United  States  v.  Mackey,  214  Fed.  146,  grant  by  United 
States  to  Creek  Nation  did  not  convey  title  to  bed  of  Arkansas  River 
between  high-water  marks;  United  States  v.  Roth,  2  Alaska,  259,  apply- 
ing rule  to  Alaska  lands;  State  v.  Southern  Sand  etc.  Co.,  113  Ark. 
154,  167  S.  W.  855,  State  holds  title  to  beds  of  navigable  streams  in 
trust  for  citizens,  and  act  regulating  taking  of  sand  or  gravel  from 
bars  in  navigable  streams  is  valid;  State  ex  reL  Dawson  v.  Akers,  92 
Kan.  190,  Ann.  €as.  1916B,  543,  140  Pac.  645,  upholding  statute  impos- 
ing royalty  upon  taking  of  sand  for  commercial  purposes  from  beds  of 
navigable  streams;  Martin  &  Earle  v.  Maxwell,  86  S.  C.  7,  188  Am.  St 
Rep.  1012,  67  S.  E.  964,  trustee  in  bankruptcy  may  take  possession  of 
and  sell  right  of  bankrupt  under  will  creating  trust  of  real  property 
for  his  wife  or  her  heirs ;  Shively  v.  Bowlby,  152  U.  S.  28,  30,  47,  49, 
88  L.  Ed.  842,  848,  849,  14  Sup.  Ct.  558,  559,  565,  566,  as  to  Oregon  tide- 
lands;  Cobura  v.  San  Mateo  County,  75  Fed.  527,  holding  California 
land  grant  of  lands  "to  West  on  the  sea"  did  not  cover  tide-lands; 
Valentine  v.  Sloss,  103  Cal.  220,  37  Pac.  327,  holding  Federal  land  office 
has  no  authority  to  issue  patent  for  tide-lands. 

Limited  in  Alaska  Gold  Mining  Co.  v.  Barbridge,  1  Alaska,  315,  316, 
lands  lying  below  high  tide  on  ocean  shores  of  Alaska  are,  not  subject 
to  location  under  Federal  mining  laws. 

Right  of  State  to  grant  tide-lands.    Note,  22  L.  R.  A.  (N.  S.)  840. 

United  States  is  bound  to  protect  Mexican  titles  in  California, 
Approved  in  Massey  v.  Galveston  etc.  R.  R.  Co.,  7  Tex.  Civ.  App. 

653,  27  S.  W.  209,  holding  lands  claimed  under  surrendered  Mexican 

grant  not  open  to  location. 

Distinguished  in  Maese  v.  Hermann,  17  App.  D.  C.  71,  Las  Vegas  land 

grant,  which  expressly  recognized  communal  right  to  select  town  site 

therefrom,  is  not  prejudiced  as  to  individuals'  rights  by  such  selection. 

United  States  patent  to  pueblo  lands  is  conclusive  against  government 
and  claimants  under  it. 

Approved  in  Herrick  v.  Boquillas  Land  etc.  Cq.,  200  U.  S.  101,  50 
L.  Ed.  390,  26  Sup.  Ct.  192,  recital  in  patent  confirming  Mexican  grant 
that  two  persons  named  therein  had  acquired  undivided  interest  in  land 
is  sufficient  to  establish  record  title  in  such  persons  as  against  adverse 
possessors;  Catron  v.  Laughlin,  11  N.  M.  632,  72  Pac.  32,  confirmation 
by  Congress  of  Mexican  land  grant  is  adjudication  that  title  is  perfect. 
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San  Francisco's  pueblo  land  title  is  superior  to  State's  rights  oyer  tide- 


Approved  in  United  Land  Association  v.  Abrahams,  208  U.  S.  614, 
52  L.  Ed.  645,  28  Sup.  Ct.  569,  following  rule. 

Courts  will  take  judicial  notice  of  facts  recited  In  former  decisions  and 
of  proceedings  in  Land  Department. 

Approved  in  Caha  v.  United  States,  152  U.  S.  222,  38  L.  Ed.  419,  14 
Sup.  Ct.  517,  holding  court  takes  judicial  notice  of  rules  of  Depart- 
ment of  Interior  governing  public  lands;  Wilkins  v.  United  States,  96 
Fed.  841,  37  C.  C.  A.  538,  holding  Federal  court  will  take  judicial  notice 
of  acts  of  Land  Department;  Maese  v.  Hermann,  17  App.  D.  C.  59, 
in  suit  by  original  beneficiaries  of  Las  Vegas  land  grant  to  enjoin 
patent  to  town  of  Las  Vegas,  all  official  actions  in  regard  to  that 
grant  could  be  judicially  noticed;  Chicago  etc.  Ry.  Co.  v.  Railroad  Com- 
mission, 156  Wis.  62,  145  N.  W.  220,  in  proceedings  by  railroad  com- 
mission to  require  adoption  of  certain  rates,  it  may  take  judicial  notice 
of  its  former  decisions  although  not  introduced  in  evidence;  dissenting 
opinion  in  Goodhart  v.  State,  84  Conn.  82,  Ann.  Oaa.  1912B,  1297,  78 
Atl.  860,  majority  holding  evidence  supports  conclusion  of  court  that 
counsel  for  accused  made  untruthful  statement  to  secure  admission  of 
evidence,  and  court  had  jurisdiction  to  punish  for  contempt. 

Miscellaneous.  Cited  in  Crystal  Springs  Land  etc.  Co.  v.  Los  Angeles, 
82  Fed.  119,  and  Reed  v.  Ring,  93  Cal.  107,  28  Pac.  853,  but  not  in 
point;  Oakland  v.  Oakland  Water-Front  Co.,  118  Cal.  176,  50  Pac.  282, 
as  to  method  of  survey  followed;  Harvey  v.  Barker,  126  Cal.  273,  58 
Pac.  696,  as  to  definition  of  property. 

142  U.   a  217-236,  86  L  Ed.  984,  12  Sup.  Ot  163,  MAINE  v.  GBAND 
TRUNK  BY.  OO. 

State  may  tax  railroad  for  privilege  of  exercising  franchise. 
Approved  in  State  v.  Chicago  etc.  Ry.  Co.,  128  Wis.  506,  108  N.  W. 
610,  upholding;  and  construing  Rev.  Stats.  1898,  §  1213,  imposing  tax 
on  railroads  based  on  gross  earnings. 

State  may  Impose  any  condition  upon  exercise  of  franchise. 
Approved  in  Hanley  v.  Kansas  City  South.  Ry.  Co.,  187  U.  S.  621, 
47  L.  Ed.  336,  23  Sup.  Ct.  216,  holding  Arkansas  railroad  commission 
violates  Federal  Constitution  regarding  commerce,  by  enforcing  rates 
between  two  points  within  State,  large  part  of  route  being  outside  State ; 
Crane  Co.  v.  Looney,  218  Fed.  262,  statute  of  Texas  imposing  franchise 
tax  on  foreign  corporation  of  given  percentage  of  capital  representing 
interstate  and  intrastate  property  is  void;  Postal  Telegraph-Cable  Co. 
v.  Adams,  155  U.  S.  699,  39  L.  Ed.  316,  15  Sup.  Ct.  270   (affirming 
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71  Miss.  560,  562,  565,  566,  42  Am.  St.  Rep.  477,  479,  482,  483, 14  South. 
37,  38,  39),  holding  Mississippi  tax  on  foreign  telegraph  companies  no 
interference  with  interstate  commerce;  Ashley  v.  Ryan,  153  U.  S.  446, 
38  L.  Ed.  778,  14  Sup.  Ct.  868,  holding  Ohio  fees,  charged  on  consoli- 
dation of  local  with  foreign  corporation,  no  interference  with  interstate 
commerce;  Hooper  v.  California,  155  U.  S.  652,  39  L.  Ed.  299,  15  Sup. 
Ct,  209,  holding  marine  insurance  business  not  commerce,  and  State  can 
provide  conditions  for  conducting  it;  Moore  v.  Eufaula,  97  Ala.  673, 
11  South.  922,  upholding  municipal  tax  on  foreign  telegraph  company; 
Osborne  v.  State,  33  Fla.  180,  39  Am.  St.  Rep.  110,  25  L.  R.  A.  126, 
14  South.  593,  upholding  Florida  statute  taxing  express  companies;  Tide- 
Water  Pipe  Co.  v.  Board  of  Assessors,  57  N.  J.  L.  519,  27  L.  R.  A.  685, 
31  AJtl.  221,  as  to  right  of  Pennsylvania  to  tax  partnership  associations; 
dissenting  opinion  in  People  v.  Knight,  171  N.  Y.  355,  372,  64  N.  E. 
152,  158,  majority  holding  cab  service  maintained  wholly  within  State, 
at  railroad  terminus,  passengers  carried  under  separate  contract  not  in- 
cluded in  tax  exemption  of  interstate  commerce  franchise  property. 

Taxation  of  corporate  franchises.    Note,  67  L.  R.  A.  63,  64,  80,  82, 
85,  93,  108. 

Corporate  taxation  and  the  commerce  clause.    Note,  60  L.  R.  A. 
647,  671,  679,  681,  682,  685. 

Character  or  validity  of  tax  Is  not  determined  by  mode  of  fixing  or 
time  of  payment. 

Approved  in  Michigan  etc.  R.  R.  Co.  v.  Powers,  201  U.  S.  296,  50 
L.  Ed.  763,  26  Sup.  Ct.  460  (affirming  Michigan  R.  R.  Tax  Cases,  138 
Fed.  236),  upholding  Pub.  Acts  1901,  p.  236,  providing  for  assessment 
and  taxation  of  railroad  property  on  average  basis  of  taxation  for  other 
property;  Ex  parte  Schuler,  167  Cal.  290,  Ann.  Oas.  19150,  706,  139 
Pac.  689,  upholding  Motor  Vehicle  Act  of  1913  imposing  privilege  tax 
for  use  of  highways  by  automobiles;  City  of  St.  Louis  v.  United  Rys. 
Co.,  263  Mo.  444,  174  S.  W.  90,  upholding  ordinance  imposing  on  street 
railroad  quarterly  license  fee  for  each  car  used  in  transporting  passen- 
gers, to  amount  of  one  mill  for  each  passenger  carried  on  such  car; 
Kane  v.  Titus,  81  N.  J.  L.  598,  Ann.  Oas.  1912D,  237,  80  Atl.  455,  up- 
holding statute  charging  annual  sum  for  use  of  highways  by  automo- 
biles, instead  of  mileage  fee. 

« 

Fact  that  amount  of  franchise  tax  la  measured  by  gross  receipts  does 
not  render  act  void. 

Approved  in  St.  Louis  Southwestern  Ry.  Co.  v.  State  of  Arkansas, 
235  U.  S.  364,  59  L.  Ed.  272,  35  Sup.  Ct.  99,  upholding  Arkansas  statute 
imposing  tax  on  interstate  railroad  for  privilege  of  exercising  fran- 
chise   within    State,   measured    by    value   of   property    within   State; 
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Baltic  Min.  Co.  y.  Massachusetts,  231  U.  S.  83,  58  L.  Ed.  133,  34 
Sup.  Ct.  15,  upholding  statute  of  Massachusetts  imposing  on  certain 
classes  of  foreign  corporations  excise  tax  measured  by  authorized 
capital,  but  limited  to  specified  sum;  Ewing  v.  City  of  Leavenworth, 
226  U.  S.  469,  67  *L.  Ed.  805,  33  Sup.  Ct.  157,  upholding  license 
tax  on  express  companies  for  transporting  packages  in  intrastate  com- 
merce is  not  void  when  applied  to  packages  passing  between  intrastate 
points  by  route  lying  partly  through  another  State;  United  States 
Express  Co.  v.  Minnesota,  223  U.  S.  343,  344,  347,  56  L.  Ed.  464,  465, 
466,  32  Sup.  Ct.  211,  upholding  Minnesota  statutes  taxing  express  com- 
panies on  property  employed  within  State  six  per  cent  of  gross  re- 
ceipts in  lieu  of  other  taxes;  Flint  v.  Stone  Tracy  Co.,  220  U.  S.  165, 
Ann.  Oas.  1912B,  1312,  55  L.  Ed.  419,  31  Sup.  Ct.  342,  upholding  cor- 
poration tax  imposed  by  Tariff  Act  of  1909  as  privilege  tax  measured 
by  net  income  of  corporation  from  all  sources,  including  in  part  prop- 
erty not  taxable  directly;  Wisconsin  &  M.  R.  Co.  v.  Powers,  191  U.  S. 
388,  48  L.  Ed.  282,  24  Sup.  Ct.  107,  holding  levying  specific  tax  upon 
property  and  business  of  any  railroad  operating  within  State,  under 
Michigan  act  of  June  4,  1897,  not  unconstitutional  interference  with 
interstate  commerce;  Fargo  v.  Powers,  220  Fed.  710,  711,  upholding 
statute  of  Michigan  authorizing  assessment  of  property  of  express  com- 
pany on  mileage  basis;  St.  Louis  Southwestern  Ry.  Co.  v.  State,  106 
Ark.  328,  331,  152  S.  W.  112,  114,  upholding  act  of  1911  imposing  upon 
corporations  privilege  tax  of  given  per  cent  upon  proportion  of  capital 
stock  represented  by  property  within  State,  as  applied  to  interstate 
railroad;  Pacific  Gas  &  Electric  Co.  v.  Roberts,  168  Cal.  425,  143  Pac. 
701,  provision  of  Constitution  imposing  gross  earnings  tax  on  gas  and 
electric  companies  in  lieu  of  all  other  taxes  exempted  such  corpora- 
tions from  liability  for  license  fees  imposed  by  Motor  Vehicle  Act  of 
1913;  Northern  Pac.  Ry.  Co.  v.  Gifford,  25  Idaho,  205,  207,  209,  211, 
136  Pac.  1134,  1135,  1136,  upholding  statute  imposing,  upon  corpora- 
tions doing  business  within  State,  license  tax  measured  by  authorized 
capital  stock;  State  v.  Illinois  Cent.  R.  Co.,  246  111.  218,  92  N.  E.  828, 
upholding  charter  requiring  railroad  to  pay  tax  of  seven  per  cent  on 
gross  receipts,  including  receipts  from  interstate  commerce,  in  lieu  of 
other  taxes;  Leibengood  v.  Missouri  etc.  Ry.  Co.,  83  Kan.  29,  28  L.  R.  A. 
(N.  8.)  985,  109  Pac.  990,  act  requiring  carriers  to  transport  livestock 
within  State  at  speed  of  not  less  than  fifteen  miles  per  hour  does  not 
apply  to  shipment  of  livestock  between  points  in  State  which  passes  for 
short  distance  over  territory  of  another  State;  City  of  Leavenworth  v. 
Ewing,  80  Kan.  61,  64,  101  Pac.  665,  666,  holding  tax  may  be  imposed 
upon  intrastate  business  of  express  company,  although  packages  are 
carried  for  short  distance  over  soil  of  another  State;  State  v.  Boston 
etc.  Express  Co.,  100  Me.  280,  61  Atl.  698,  construing  Rev.  Stats.  1883, 
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c.  6,  §  55,  relating  to  taxation  of  express  companies;  State  v.  Canadian 
Pac.  Ry.  Co.,  100  Me.  204,  207,  60  Atl.  902,  903,  where  railroad  is 
chartered  to  own  and  operate  in  connection  with  its  business  lines  of 
steamers  beyond  its  termini,  length  of  such  lines  excluded  from  com- 
putation in  determining  franchise  tax;  Lewistoti  etc.  R.  R.  Co.  v. 
Grand  Trunk  Ry.  Co.,  97  Me.  269,  54  Atl.  753,  holding  lessee  paying 
tax  on  franchise,  lessor's  included,  and  not  deducting  from  annual 
rental  as  intent  of  lease,  after  eighteen  years  no  deduction  can  be 
made;  Cumberland  &  Pa.  R.  R.  Co.  v.  State,  92  M<L  688,  690,  691,  48 
Atl.  509,  610,  holding  Maryland  State  tax  on  gross  receipts  of  road 
in  proportion  as  length  of  line  in  State  bears  to  whole  not  invalid  inter- 
ference with  interstate  commerce;  Commissioner  of  Railroads  v. 
Wabash  R.  R.  Co.,  126  Mich.  115,  85  N.  W.  466,  holding,  under  No.  90, 
Pub.  Acts  1891,  railroad  commissioners  in  fixing  rates  may  include 
amount  of  interstate  fares  earned  by  portion  of  road  lying  within  this 
State;  State  v.  United  States  Express  Co.,  114  Minn.  353,  354,  37 
L.  R.  A.  (N.  S.)  1127,  131  N.  W.  492,  upholding  tax  upon  property 
within  State  of  express  company  engaged  in  interstate  commerce,  based 
on  gross  earnings  within  State  on  interstate  shipments;  State  v.  West- 
ern Union  Tel.  Co.,  96  Minn.  24,  104  N.  W.  572,  upholding  act  of  1891, 
as  amended  in  1901,  providing  for  taxation  of  tangible  and  intangible 
property  of  telegraph  companies  situated  in  State  as  unit;  Nebraska 
Telephone  Co.  v.  City  of  Lincoln,  82  Neb.  71,  28  L.  R.  A.  (N.  S.)  221, 
117  N.  W.  288,  ordinance  imposing  upon  telephone  companies  tax 
measured  by  gross  receipts  is  not  invalidated  by  fact  that  tolls  and 
rentals  collected  in  city  are  in  part  for  messages  passing  over  lines 
lying  in  part  beyond  city  limits;  De  Rochemont  v.  New  York  Cent, 
etc.  R.  R.,  75  N.  H.  162,  163,  139  Am.  St.  Rep.  673,  29  L.  R.  A.  (N.  S.) 
529,  71  Atl.  870,  upholding  statute  providing  for  attachment  of  freight- 
cars  of  railroad  when  not  in  actual  use,  as  applied  to  foreign  railroad 
contracting  with  domestic  railroad  for  through  shipment  of  cars; 
Phillipsburg  Horse  Car  R.  Co.  v.  State  Board  of  Assessors,  82  N.  J.  L. 
57,  59,  60,  81  Atl.  1124,  1125,  1126,  upholding  statute  imposing  annual 
franchise  tax  upon  such  proportion  of  gross  receipts  of  street  railway 
as  length  of  line  in  State  bears  to  whole  line;  People  v.  Reardon,  184 
N.  Y.  455,  112  Am.  St.  Rep.  644,  77  N.  E.  978,  upholding  act  of  1905, 
imposing  tax  on  transfers  of  stock  in  domestic  and  foreign  corpora- 
tions ;  People  v.  Miller,  178  N.  Y.  198,  70  N.  E.  473,  where  entire  busi- 
ness of  domestic  corporation  consists  of  interstate  commerce,  its  earn- 
ings therefrom  are  not  subject  to  franchise  tax;  In  re  Assessment  of 
Western  Union  Tel.  Co.,  35  Old.  630,  130  Pac.  567,  affirming  assessment 
by  State  board  of  property  of  interstate  telegraph  company  on  mileage 
basis ;  State  v.  Pacific  States  Tel.  &  Tel.  Co.,  53  Or.  165,  99  Pac.  428, 
payment  by  corporation  of  annual  license  fee  measured  by  capital  stock 
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does  not  exempt  it  from  payment  of  two  per  cent  tax  on  gross  receipts 
imposed  by  initiative  measure  of  1906;  Atlas  Powder  Co.  v.  Goodloe, 
131  Tenn.  507,  175  S.  W.  551,  upholding  act  of  1909  imposing  on  for- 
eign corporation  privilege  tax  measured  by  authorized  capital  stock, 
as  applied  to  foreign  corporation  engaged  in  manufacture  of  powder 
within  State,  and  filling  orders  for  both  interstate  and  intrastate  com- 
merce; State  v.  Galveston  etc.  Ry.  Co.,  100  Tex.  168,  174,  97  S.  W. 
74,  77,  upholding  statute  of  1905,  imposing  tax  on  railroads  equal  to 
one  per  cent  of  gross  receipts;  St.  Louis  Southwestern  Ry.  Co.  v. 
Arkansas  etc.  Grain  Co.,  42  Tex.  Civ.  129,  95  S.  W.  658,  in  absence  of 
congressional  action,  statute  authorizing  carrier,  after  expiration  of 
six  months,  to  sell  freight  shipped  from  point  without  State  to  con- 
signee within  State  on  twenty  days'  notice  after  advertising,  is  valid; 
United  States  Express  Co.  v.  City  of  Portsmouth,  114  Va.  736,  77  S.  E. 
508,  ordinance  of  Portsmouth,  Virginia,  imposing  license  tax  on  express 
companies  transporting  packages  to  other  points  within  State,  is  not 
invalid  as  applied  to  intrastate  shipment  carried  to  Washington,  D.  C, 
by  boat,  and  there  transferred  to  trains;  State  v.  Northern  Express 
Co.,  80  Wash.  323,  141  Pac.  762,  upholding  laws  of  1907  imposing 
privilege  tax  on  express  companies  computed  upon  gross  local  earn- 
ings ;  Ficklen  v.  Shelby  County,  145  U.  S.  23,  36  L.  Ed.  607,  12  Sup.  Ct. 
812,  holding  local  tax  on  individual  doing  business  entirely  with  non- 
residents no  burden  on  interstate  commerce ;  Pittsburgh  etc.  Ry.  Co. 
v.  Backus,  154  U.  S.  431,  38  L.  Ed.  1038,  14  Sup.  Ct.  1119,  upholding 
validity  of  Indiana  statute  taxing  railroads;  New  York  etc.  R.  R.  Co. 
v.  Pennsylvania,  158  U.  S.  440,  39  L.  Ed.  1046,  15  Sup.  Ct.  900,  as  to 
tax  on  foreign  railroad  corporation  on  earnings  in  Pennsylvania; 
Adams  Express  Co.  v.  Ohio,  165  U.  S,  220,  41  L.  Ed.  695,  17  Sup.  Ct. 
309,  as  to  tax  on  Adams  Express  Company;  McHenry  v.  Alford,  168 
U.  S.  670,  42  L.  Ed.  621,  18  Sup.  Ct.  250,  as  to  Dakota  tax  on  railroad 
lands ;  Western  Union  Tel.  Co.  v.  Taggart,  163  U.  S.  21,  41  L.  Ed.  57, 
16  Sup.  Ct.  1061  (affirming  141  Ind.  293,  40  N.  E.  1054),  as  to  mileage 
basis  of  taxation;  Osborne  v.  State,  33  Fla.  200,  39  Am.  St.  Rep.  124, 

25  L.  R.  A.  132,  14  South.  600,  holding  tax  on  property  employed  in 
interstate  commerce  not  regulative  of  such  commerce;  Western  Union 
Tel.  Co.  v.  Henderson,  68  Fed.  600,  as  to  taxation  of  telegraph  com- 
pany; People  v.  Wemple,  138  N.  Y.  15,  19  L.  R.  A.  699,  33  N.  E.  724, 
holding  New  York  statute  taxing  railroad's  business  unconstitutional; 
Union  Refrig.  Transit  Co.  v.  Lynch,  18  Utah,  394,  55  Pac.  643,  holding 
railway  cars  in  Utah  owned  by  Kentucky  corporation  taxable;  Lumber- 
ville  Bridge  Co.  v.  Board  of  Assessors,  55  N.  J.  L.  535,  25  L.  R.  A.  137, 

26  Atl.  713,  arguendo. 

XV— 59 
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Distinguished  in  Meyer  v.  Wells,  Fargo  &  Co.,  .223  U.  S.  301,  56 
L.  Ed  447,  32  Sap.  Ct.  218,  Oklahoma  tax  of  1910  on  gross  revenue 
of  express  companies,  including  receipts  from  interstate  commerce,  is 
void ;  Galveston  etc.  Ry.  Co.  v.  Texas,  210  U.  S.  224,  225,  226,  52  L.  Ed. 
1036,  28  Sup.  Ct.  638,  statute  of  Texas  of  1905  imposing  tax  on  gross 
receipts  of  railroad,  including  receipts  from  interstate  business,  is  void; 
State  v.  French,  109  N.  C.  726,  26  Am.  St  Rep.  592,  14  S.  E.  384,  hold- 
ing law  taxing  traders  buying  goods  out  of  State,  valid;  Osborn  v. 
State,  33  Fla.  190,  192,  39  Am.  St.  Rep.  118.  119,  25  L.  R.  A.  130,  14 
South.  597,  holding  statute  did  not  tax  right  to  exercise  corporate 
franchise  estimating  its  value  on  gross  profits;  Postal  Tel.  Cable  Co.  v. 
Adams,  71  Miss.  564,  42  Am.  St.  Rep.  481,  14  South.  39,  on  ground 
case  not  within  mileage  basis  of  assessment;  Pingree  v.  Auditor  Gen- 
eral, 120  Mich.  113,  44  L.  R.  A.  688,  78  N.  W.  1031,  on  ground  no 
question  of  specific  or  ad  valorem  tax  involved;  dissenting  opinion  in 
State  v.  Chicago  etc.  Ry.  Co.,  128  Wis.  548,  108  N.  W.  625,  majority 
upholding  and  construing  Rev.  Stats.  1898,  §  1213,  imposing  tax  on 
railroads  based  on  gross  receipts. 

Fourteenth  Amendment  considered  with  relation  to  special  privi- 
leges, burdens  and  restrictions.    Note,  25  Am.  St.  Rep.  885. 

Constitutionality    of    State    regulations  of    interstate    commerce. 
Note,  27  Am.  St.  Rep.  561. 

142  U.  8.  236-241,  35  L.  Ed.  097,  12  Sup.  Ot.  186,  MARTIH  V.  GRAY. 
Not  cited. 

142  U.  8.  241-254,  35  I*  Ed.  999,  12  Sup.  Ot.  158,  DE8ERET  SALT  CO.  V. 
TAEPEY. 

Public  land  grants  are  in  praesenti  unless  terms  restricted. 
Approved  in  Howard  v.  Perrin,  200  U.  S.  73,  50  L.  Ed.  376,  377,  26 
Sup.  Ct.  195,  and  Blumer  v.  Iowa  R.  R.  Land  Co.,  129  Iowa,  35,  105 
N.  W.  343,  both  reaffirming  rule;  Northern  Pac.  Ry.  Co.  v.  Myers,  172 
U.  S.  600,  48  L.  Ed.  568,  19  Sup.  Ct.  280,  Northern  Pac.  R.  R.  Co.  v. 
Wright,  54  Fed.  69,  4  C.  C.  A.  193,  and  Southern  Pac.  R.  R.  Co.  v. 
Goodrich,  57  Fed.  880;  United  States  v.  Des  Moines  Nav.  etc.  Co., 
142  U.  S.  528,  85  L.  Ed.  1103,  12  Sup.  Ct.  312,  as  to  grant  of  public  land 
in  aid  of  river  improvement;  New  York  Indians  v.  United  States,  170 
U.  S.  17,  42  L.  Ed.  933,  18  Sup.  Ct.  534,  upholding  government  grant 
of  lands  to  Indians ;  Horsky  v.  Moran,  21  Mont.  363,  53  Pac.  1070,  hold- 
ing town-site  patent  superior  to  abandoned  mining  location;  dis- 
senting opinions  in  Barden  v.  Northern  Pac.  R.  R.  Co.,  154  U.  S.  337, 
38  L.  Ed.  1005.  14  Sup.  Ct.  1042,  and  Atlantic  etc.  R.  R.  Co.  v.  Mingus, 
7  N.  M.  388,  34  Pac.  601,  arguendo. 
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Distinguished  in  Knepper  v.  Sands,  194  U.  S.  481,  48  L.  Ed.  1084,  24 
Sup.  Ct.  744,  Adjustment  Act  of  1887,  protecting  bona  fide  purchasers 
from  railroad  to  which  lands  erroneously  patented,  does  not  extend  to 
purchaser  of  unearned  lands  granted  to  Iowa  to  aid  railroads;  Manley 
v.  Tow,  110  Fed.  251,  holding  patent  issued  to  State  for  lands  coter- 
minous with  railroad,  unearned  for  incompleteness,  prior  settler  under 
homestead  law  given  preference  over  purchaser  of  company. 

Public  land  grant  of  1862  to  Union  Pacific  railroad  transferred  present 
legal  title. 

Approved  in  Missouri  Valley  Land  Co.  v.  Wiese,  208  U.  S.  245,  52 
L.  Ed.  471,  28  Sup.  Ct.  294,  occupation  of  portion  of  lands  in  overlap 
of  place  limits  of  two  grants  in  praesenti  to  two  railroads  under  deed 
given  by  one  company  after  definite  location,  and  before  issuing  of 
joint  patent,  is  adverse  to  other  company,  and  not  that  of  cotenant; 
Iowa  R.  R.  Land  Co.  v.  Blumer,  206  U.  S.  491,  492,  493,  51  L.  Ed.  1153, 
27  Sup.  Ct.  769,  where  grant  is  in  praesenti,  notwithstanding  want  of 
final  certificate  and  issuance  of  patent,  company  has  such  title  as  will 
enable  it  to  maintain  ejectment,  and  prescription  will  run  in  favor  of 
adverse  possession;  Toltec  Ranch  Co.  v.  Cook,  191  U.  S.  538,  540,  48 
L.  Ed.  293,  24  Sup.  Ct.  166,  holding  adverse  possession  of  land  within 
congressional  grant  to  Central  Pacific  railroad,  under  claim  of  right  for 
full  statutory  period,  transferred  title,  though  railroad  had  not  ob- 
tained patent;  United  States  v.  Oregon  etc.  R.  R.  Co.,  176  U.  S.  43, 
44  L.  Ed.  364,  20  Sup.  Ct.  266,  holding  grant  of  public  land  to  North- 
ern Pacific  railroad,  act  of  Congress  of  July  2,  1864,  nature  of  float 
excluding  all  reserved  land  sold  or  otherwise  appropriated  before  filing 
location  map;  United  States  v.  Southern  Oregon  Co.,  196  Fed.  428, 
where  government  instituted  suit  for  forfeiture  of  lands  granted  to 
Oregon  for  military  road,  defendant  denying  right  of  government  is 
not  entitled  to  have  two  counties  of  Oregon  made  parties  to  suit  to 
restrain  collection  of  taxes  on  land,  on  theory  that  government  has 
such  interest  as  to  exempt  lands  from  taxation;  United  States  v. 
Oregon  etc.  R.  Co.,  186  Fed.  886,  issuance  of  patent  to  land  as  sections 
of  railroad  are  completed  is  not  waiver  by  government  of  right  to 
insist  on  performance  of  conditions  subsequent;  Roberts  v.  Southern 
Pac.  Co.,  186  Fed.  941,  holding  insertion  in  patents  to  lands  granted 
to  railroad,  clause  excepting  mineral  lands  other  than  coal  and  iron 
lands  should  such  be  found,  was  unauthorized,  and  patent  to  land 
conveyed  entire  title  of  government;  United  States  v.  Bonners  Ferry 
Lumber  Co.,  184  Fed.  189,  prior  to  official  survey,  title  to  school  lands 
remained  in  United  States,  and  State  of  Idaho  could  not  grant  right 
to  remove  timber  therefrom ;  United  States  v.  Losekamp,  127  Fed.  962, 
62  C.  C.  A.  591,  holding  United  States  could  not  recover  for  timber 
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cut  from  public  domain,  which,  when  surveyed,  would  consist  of  odd- 
numbered  sections  within  railroad  grant;  Northern  Pac.  Ry.  Co.  v. 
Pyle,  19  Idaho,  12,  13,  14,  112  Pac.  681,  682,  grant  to  railroad  was  in 
praesenti  and  delay  of  government  in  issuing  patent  did  not  prevent 
railroad  from  maintaining  ejectment  to  obtain  possession  prior  to  run- 
ning of  statute  in  favor  of  adverse  claim;  Balderston  v.  Brady,  17 
Idaho,  584,  107  Pac.  498,  18  Idaho,  242,  108  Pac.  743,  grant  to  State  by 
Enabling  Act,  of  school  lands  surveyed  or  unsurveyed  was  in  praesenti; 
Barringer  v.  Davis,  141  Iowa,  427,  120  N.  W.  67,  under  grant  of  section 
27  to  State  in  aid  of  railroad  construction  and  patent  to  railroad  having 
constructed  road,  subsequent  survey  by  Interior  Department  would  not 
restore  land  or  part  of  it  to  public  domain ;  Wiese  v.  Union  Pac.  Ry.  Co., 
77  Neb.  44,  108  N.  W.  176,  acts  of  Congress  of  1862  and  1864  granting 
lands  to  railroads  transfer  present  legal  title,  and  patent  relates  back  to 
date  of  grant;  Brigham  City  v.  Rich,  34  Utah,  140,  141,  97  Pac.  223,  224, 
grant  of  public  lands  to  State  by  Enabling  Act  was  in  praesenti,  and 
upon  issuance  of  patent  State's  title  related  back  to  date  of  grant,  or  at 
least  to  date  of  selection  of  lands  by  State;  Toltec  Rancji  Co.  v.  Bab- 
cock,  24  Utah,  193,  66  Pac.  879,  holding,  though  defendant's  adverse 
possession  was  not  of  seven  years'  duration  before  issuance  of  railroad 
patent,  it  was  from  filing  certificate  of  location;  State  v.  Whitney,  66 
Wash.  479,  120  Pac.  118,  grant  of  unsurveyed  school  lands  was  present 
one  and  passed  entire  title  of  United  States;  Northern  Pac.  R.  R.  Co. 
v.  Amacker,  53  Fed.  52,  54,  and  Northern  Pac.  R.  R.  Co.  v.  McGinnis, 
4  N.  D.  502,  61  N.  W.  1034,  both  following  rule;  Barden  v.  Northern 
Pac.  R.  R.  Co.,  154  U.  S.  331,  38  L.  Ed.  1003,  14  Sup.  Ct.  1040,  applying 
rule  to  nonmineral  lands;  Northern  Pac.  R.  R.  Co.  v.  Colburn,  164 
U.  S.  387,  41  L.  Ed.  480,  17  Sup.  Ct.  100,  holding  decision  of  State 
court  against  grantee  of  public  lands  presents  Federal  question ;  Jatunn 
v.  Smith,  95  Cal.  157,  30  Pac.  201,  holding  prescriptive  riparian  right 
acquired  against  grantee  of  railroad;  Adams  v.  Reed,  11  Utah,  494.  40 
Pac.  721,  holding  grant  to  railroad  reserving  mineral  lands,  subject  to 
defeasance  after  location  when  mineral  character  discovered;  dissent- 
ing opinion  in  Thompson  v.  Crane,  25  Nev.  122,  58  Pac.  54,  majority 
holding  title  under  Central  Pacific  land  grant  passed  to-  railroad  when 
the  line  was  definitely  fixed,  and  subsequent  transfer  before  receiving 
patent  passed  title. 

Patent  to  railroad,  after  identification,  is  mere  further  assurance. 

Approved  in  United  States  v.  Montana  Lumber  etc.  Co.,  196  U.  S. 

577,  49  L.  Ed.  605,  25  Sup.  Ct.  367,  until  identification  by  survey  of  odd 

sections  within  limits  of  railroad  grant,  government  could  recover  value 

of  timber  cut  and  removed  by  railroad  or  its  grantees;  Kneeland  v. 
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^o**^^     40  Wash.  369,  1  L.  R.  A.  (N.  S.>  745,  82  Pac.  611,  where  tide- 

i^jjd    "^^i'fchin  place  limits  of  railroad  grant  surveyed  and  railroad  per- 

fo****^*^      a^  conditions  precedent  before  admission  of  Washington,  rail- 

^0*d    ^nd  its  grantees  entitled  to  land  though  patent  issued  after  Con- 

gttt*1***0** ;  dissenting  opinion  in  Sage  v.  Rudnick,  91  Minn.  329,  98  N.  W. 

gO,  ^a.jority  holding  time  during  which   right   of  plaintiff's  grantor 

^n&ex?     land  grant  was  in  litigation  in  Land  Department  not  counted 

^g&vnst  him  in  determining  limitations ;  McHenry  v.  Nygaard,  72  Minn. 

0.3,^4:  N.  W.  1108,  following  rule;  Curtner  v.  United  States,  1*9  U.  S. 

6^  37  L.  Ed.  894,  13  Sup.  Ct.  990,  holding  statutes  of    limitations 

-pleadable  against  grantee  of  government;  dissenting  opinion  in  Barden 

v.  Northern  Pac.  R.  R.  Co.,  154  U.  S.  339,  38  L.  Ed.  1006,  14  Sup.  Ct. 

X043,  and  United  States  v.  Detroit  Timber  etc.  Co.,  200  U.  S.  338,  50 

1*  Ed.  506,  26  Sup.  Ct.  282,  both  arguendo. 

Distinguished  in  Sioux  City  etc.  R.  R.  Co.  v.  United  States,  159 
U.  S.  364,  40  L.  Ed.  182,  16  Sup.  Ct.  23,  where  statute  directs  patents 
be  issued  to  State  for  company,  title  remains  in  State  as  trustee; 
Carter  v.  Ruddy,  166  U.  S.  496,  41  L.  Ed.  1091, 17  Sup.  Ct.  641,  holding 
issuance  of  patent  necessary  to  maintain  ejectment  on  location-  of 
Sioux  half-breed  scrip. 

Application  of  land  to  construction  of  road  does  not,  of  itself,  transfer 
title. 

Distinguished  in  Barden  v.  Northern  Pac.  R.  R.  Co.,  154  U.  S.  315, 
38  L.  Ed.  997,  14  Sup.  Ct.  1033,  holding  mineral  lands  not  included  in 
Federal  grant  to  railroad. 

Provision  for  payment  of  cost  of  survey  before  patent  does  not  affect 
present  force  of  grant. 

Approved  in  Ankeny  v.  Clark,  148  U.  S.  357,  37  L.  Ed.  479,  13  Sup. 

.  Ct.  621,  holding,  until  fees  are  paid,  grantee  of  company  has  no  title 

that  he  can  make    purchaser    accept;    New  Orleans  Pac.  Ry.  Co.  v. 

Parker,  143  U.  S.  58,  36  L.  Ed.  71,  12  Sup.  Ct.  369,  holding  land  grant 

not  included  in  railroad  mortgage. 

Exemption  from  taxation  or  assessment  of  lands  owned  by  gov- 
ernmental bodies  in  which  they  have  an  interest.  Note,  132 
Am,  St.  Rep.  340,  344. 

• 

"  Miscellaneous.    Cited  in  Tarpey  v.   Sharp,  12   Utah,  387,  43  Pac. 
105,  history  of  case. 

142  U.  S.  254-282,  35  L.  Ed.  1004,  12  Sup.  Ct.  173,  KAUKAUNA  WATER 
ETC.  CO.  V.  GREEN  BAT  ETC.  CANAL  CO. 

Supreme  Court  may  review  State  decision  necessarily  involving  Federal 
question,  although  not  shown  by  record. 


142  U.  S.  254-282       NOTES  ON  U.  S.  REPORTS.  934 

Approved  in  Schlemmer  v.  Buffalo  etc.  Ry.  Co.,  205  U.  S.  11,  51  L.  Ed. 
686,  27  Sup.  Ct.  407,  reversing  judgment  of  State  court  where  so-called 
contributory  negligence  of  employee  was  dependent  upon  erroneous 
views  of  Federal  Safety  Appliance  Act;  Detroit  etc.  Ry.  Co.  v.  Osborn, 
189  U.  S.  387,  47  L.  Ed.  868,  23  Sup.  Ct.  541,  holding  State  court's 
decision  refusing  petition  for  mandamus,  relator  claiming  and  setting 
up  right  under  Federal  Constitution,  tantamount  to  denial  and  review- 
able in  Federal  Supreme  Court;  Yazoo  &  M.  V.  R.  R.  Co.  v.  Adams, 
180  U.  S.  15,  45  L.  Ed.  404,  21  Sup.  Ct.  245,  holding  Federal  question 
as  to  impairment  of  contract  sufficiently  raised  for  purposes  writ  of 
error,  case  turning  upon  existence  of  such  contract,  if  one  did  really  exist; 
McGrew  v.  Missouri  Pac.  Ry.  Co.,  230  Mo.  511,  612,  132  S.  W.  1079, 
1114,  holding  in  action  to  recover  damages  for  violation  of  short-haul 
provision  of  act  of  1872,  that  constitutionality  of  statute  may  be  raised 
for  first  time  in  appellate  court;  State  v.  Smith,  177  Mo.  94,  75  S.  W. 
632,  holding  constitutionality  of  city  ordinance  expressly  raised  and 
determined  by  trial  court,  constitutional  question  at  once  attached  and 
appealable,  though  Supreme  Court  previously  decided  ordinance  un- 
constitutional; Green  Bay  etc.  Canal  Co.  v.  Patten  Paper  Co.,  172 
U.  S.  76,  48  L.  Ed.  872,  19  Sup.  Ct.  104,  following  rule;  Yesler  v.  Wash- 
ington Harbor  etc.  Commrs.,  146  U.  S.  656,  36  L.  Ed.  1122,  13  Sup.  Ct. 
194,  refusing  to  review  decision  of  Washington  Supreme  Court  present- 
ing no  Federal  question;  Columbia  Water-Power  Co.  v.  Columbia  etc. 
St.  Ry.  Co.,  172  U.  S.  488,  43  L.  Ed.  526,  19  Sup.  Ct.  252,  holding  that 
Federal  question  need  not  be  specially  set  up  and  claimed;  McQuade 
v.  Trenton,  172  U.  S.  639,  43  L.  Ed.  582,  19  Sup.  Ct.  293,  holding  ruling 
of  State  court  broad  enough  to  sustain  decision  without  consideration 
of  Federal  question;  Pacific  Gas  Imp.  Co.  v.  Ellert,  64  Fed.  430,  hold- 
ing court  had  jurisdiction  where  plaintiff's  property  cut  off  from 
navigable  water  by  action  of  city;  State  v.  Smith,  141  Mo.  U,  41  S.  W. 
909,  holding  State  Supreme  Court  had  jurisdiction  over  constitutional 
question  in  accident  case. 

What  record  must  show  as  to  presentation  and  decision  of  Federal 
question  in  State  court  to  confer  jurisdiction  on  Federal 
Supreme  Court.    Note,  63  L.  R.  A.  473. 

In  Wisconsin  riparian  owner's  title  extends  to  center  of  stream. 
Approved  in  Archer  v.  Greenville  Sand  etc.  Co.,  233  U.  S.  69,  58 
L.  Ed.  853,  34  Sup.  Ct.  567,  riparian  owner  in  Mississippi  may  sue  to 
prevent  removal  of  gravel  from  bed  of  navigable  stream;  United  States 
v.  Chandler-Dunbar  Water  Power  Co.,  209  U.  S.  452,  52  L.  Ed.  888,  28 
Sup.  Ct.  579,  patentee  of  government  land  bordering  on  Sault  Sainte 
Marie  takes  to  center  line,  including  small  unsurveyed  islands;  Kansas 
v.  Colorado,  206   U.  S.  93,  51  L.  Ed.  978,  27   Sup.   Ct.  655,  rights  of 
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Kansas  and  Colorado  to  flow  of  Arkansas  River  are  not  subordinate 
to  right  of  Federal  government  to  control  reclamation  of  arid  lands; 
Lattig  v.  Scott,  17  Idaho,  518,  107  Pac.  52,  riparian  owner  in  Idaho 
takes  title  to  thread  of  stream,  whether  navigable  or  non-navigable; 
Willow  River  Club  v.  Wade,  100  Wis.  96,  42  L.  R.  A.  815.  76  N.  W.  275, 
holding  owner  of  land  on  bank  of  river  has  no  exclusive  right  of 
piscary;  Priewe  v.  Wisconsin  etc.  Imp.  Co.,  93  Wis.  547,  33  L.  R.  A. 
651,  67  N.  W.  920,  arguendo. 

State  court's  construction  of  property  statutes  bind  Supreme  Court. 
Approved  in  Kean  v.  Calumet  Canal  Co.,  190  U.  S.  481,  47  L.  Ed. 
1146,  23  Sup.  Ct.  660,  holding  title  to  lands  within  patents  from  gov- 
ernment pursuant  to  Swamp-land  Act  of  September  28,  1850,  not  af- 
fected by  resurvey,  land  covered  by  water  at  original  survey;  Mobile 
Transp.  Co.  v.  Mobile,  187  U.  S.  485,  47  L.  Ed.  271,  23  Sup.  Ct.  173, 
holding  Alabama  when  admitted  became  entitled  to  soil  below  high- 
water  mark,  under  navigable  waters  within  State,  where.it  had  not 
been  previously  granted;  Forsyth  v.  Hammond,  166  U.  S.  519,  41  L.  Ed. 
1100,  17  Sup.  Ct.  670,  applying  rule  to  construction  of  State  statutes 
regarding  extension  of  city  boundaries ;  St.  Anthony  Falls  Water  Power 
Co.  v.  St.  Paul  Water  Commrs.,  168  U.  S.  364,  42  L.  Ed.  508,  18  Sup. 
Ct.  163,  holding  efficacy  of  grant  not  impaired  by  State  court  decision 
as  to  riparian  rights;  Webb  v.  Demopolis,  95  Ala.  129,  21  L.  R.  A. 
68,  13  South.  293,  and  Priewe  v.  Wisconsin  etc.  Imp.  Co.,  93  Wis.  546, 
83  L.  R.  A.  650,  67  N.  W.  920,  applying  rule  to  riparian  rights. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to,  Federal  courts. 
Note,  40  L.  R.  A.  (N.  S.)  417,  419. 

Eminent  domain  cannot  be  used  to  create  water-power  to  be  leased  for 
manufacturing. 

Approved  in  Brown  v.  Gerald,  100  Me.  368,  109  Am.  St.  Rep.  526, 
70  L.  R.  A.  472,  61  Atl.  792,  private  property  cannot  be  taken  for  manu- 
facturing, generating,  selling  or  distributing  electric  power  for  manu- 
facturing purposes;  State  v.  White  River  Power  Co.,  39  Wash.  669,  2 
L.  R.  A.  (N.  S.)  842,  82  Pac.  153,  taking  of  land  by  company  for  fur- 
nishing light  and  -power  to  persons  in  certain  cities,  which  has  no  fran- 
chise to  enter  cities,  is  taking  for  private  use. 

Uses  for  which  the  power  of  eminent  domain  cannot  be  exercised. 
Note,  102  Am.  St.  Rep.  887. 

State  may  dispose  of  surplus  water  from  public  dam  for  manufacturing 
purposes. 

Approved  in  Patten  Paper  Co.  v.  Green  Bay  etc.  Canal  Co.,  93  Wis. 
293,  67  N.  W.  433,  following  rule;  United  States  v.  Chandler-Dunbar 
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Water  Power  Co.,  229  U.  S.  73,  57  L.  Ed.  1079,  33  Sup.  Ct.  667,  uphold- 
ing act  of  Congress,  1909,  for  conservation  of  waters  of  St.  Mary's  River 
for  purposes  of  navigation,  although  act  provides  for  sale  of  surplus 
power;  Chattanooga  etc.  Power  Co.  v.  United  States,  209  Fed.  30,  126 
C.  C.  A.  170,  lock  and  dam  across  navigable  stream  constructed  under 
contract  with  government,  although  contractor  receives  privilege  of 
using  surplus  water  to  generate  electricity  for  term  of  ninety-nine  years, 
is  public  work  within  meaning  of  eight-hour  law ;  Roanoke  Rapids  Power 
Co.  v.  Roanoke  etc.  Power  Co.,  159  N.  C.  399,  75  S.  E.  31,  holding  de- 
fendant, as  successor  of  navigation  company,  could  not  extend  wing  dam 
across  river  so  as  to  deprive  lower  riparian  owners  of  use  of  its  waters; 
Johnson  City  v.  Weeks,  133  Tenn.  283,  180  S.  W.  329,  pipe-line  con- 
structed by  city  to  supply  National  Home  for  Volunteer  Soldiers  lying 
partly  outside  city  limits  is  exempt  from  taxation  under  Revenue  Act 
exempting  city  property  used  for  public  purposes;  State  ex  rel.  Lyle 
Light  etc.  Co.  v.  Superior  Court,  70  Wash.  491,  127  Pac.  106,  electric 
power  company  organized  to  furnish  electricity  for  "public  use  is  not 
barred  from  right  to  obtain  property  by  condemnation  because  it  intends 
to  sell  surplus  power  for  private  consumption;  City  of  .Tacoma  v.  Nis- 
qually  Power  Co.,  57  Wash.  429,  107  Pac.  202,  city  may  condemn  prop- 
erty of  electric  power  plant  for  public  uses,  and  fact  that  it  sells  surplus 
power  will  not  preclude  condemnation  proceedings ;  Edwards  v.  City  of 
Cheyenne,  19  Wyo.  161, 163,  114  Pac.  691,  692,  validity  of  condemnation 
proceedings  by  city  for  public  waterworks  cannot  be  attacked  by  prop- 
erty owners  on  ground  that  proceedings  were  for  unlawful  purpose  to 
supply  water  to  military  post  outside  city  limits. 

Furnishing  water  and  water-power  to  public  for  manufacturing  as 
public  purpose.    Note,  21  L.  R.  A.  (N.  8.)  412. 

Eminent  domain — Combination  of  public  and  private  uses.    Note, 
21  L.  R.  A.  (N.  8.)  540. 

Riparian  owner  is  entitled  to  land  taken  for  public  dam  and  for  divergioo 
of  water. 

Approved  in  In  re  Otter  Tail  Power  Co.,  128  Minn.  418,  151  N.  W. 
199,  public  service  corporation  may  condemn  land  of  riparian  owner 
upon  making  compensation,  whether  stream  is  navigable  or  not;  Green 
Bay  etc.  Canal  Co.  v.  Kaukauna  Water  Power  Co.,  112  Wis.  334,  62 
L.  R.  A.  579,  87  N.  W.  868,  holding  defendant  wrongfully  appropriating 
water  from  plaintiff's  water-power,  measure  of  damage  is  rental  value 
each  year  of  horse-power  taken  at  dam  with  interest;  Green  Bay  Canal 
Co.  v.  Kaukauna  etc.  Co.,  90  Wis.  397,  400,  48  Am.  St.  Rep.  940,  942, 
28  L.  R.  A.  445,  61  N.  W.  1123,  following  rule ;  Green  Bay  etc.  Canal 
Co.  v.  Patten  Paper  Co.,  172  U.  S.  81,  48  L.  Ed.  374,  19  Sup.  Ct.  106, 
arguendo. 
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Right  to  improve  navigability  of  stream.  Note,  67  L.  R.  A.  847, 
848. 

Constitutionality  of  statute  authorizing  condemnation  of  more 
property  than  intended  to  be  used.  Note,  46  L.  R.  A.  (N.  S.) 
1197. 

Bemedy  provided  by  statute,  if  adequate,  is  exclusive. 

Approved  in  Taylor  v.  Drainage  Dist.  No.  56,  167  Iowa,  51,  L.  R.  A. 
1916B,  1198,  148  N.  W.  1043,  where  legislature  provided  method  for 
adjustment  of  claims  for  damage  for  taking  of  property  for  drainage 
ditch,  land  owner  not  availing  himself  of  such  remedy  cannot  resort  to 
common-law  remedy ;  Marchant  v.  Pennsylvania  R.  R.  Co.,  153  U.  S.  388, 
38  L.  Ed.  755,  14  Sup.  Ct.  897,  holding  no  Federal  question  involved; 
Opinion  of  Justices,  66  N.  H.  647,  33  Atl.  1086,  holding  State  cannot 
take  private  property  for  less  than  its  value  without  owner's  consent. 

Distinguished  in  Blackwell  etc.  Ry.  Co.  v.  Bebout,  19  Okl.  71,  14  Ann. 
Gas.  1145,  91  Pac.  880,  statute  of  Oklahoma  authorizing  railroads  to 
exercise  right  of  eminent  domain  and  giving  land  owner  right  to  insti- 
tute condemnation  proceedings  does  not  provide  exclusive  remedy,  and 
land  owner  may  elect  to  pursue  common-law  remedy. 

When  the  question  of  the  existence  of  a  public  use  may  be  consid- 
ered by  the  courts.    Note,  88  Am.  St.  Rep.  943,  946. 

Exclusiveness  of  statutory  remedy  for  damages  for  taking  of  prop- 
erty by  eminent  domain.    Note,  14  Ann.  Cas.  1150. 

Judicial  power  over  eminent  domain.  Note,  22  L.  R.  A.  (N.  S.)  29, 
158,  160,  161. 

Fourteenth  Amendment  considered  with  relation  to  special  privi- 
leges, burdens  and  restrictions.    Note,  25  Am.  St.  Rep.  875. 

Right  of  government  to  divert  water  without  compensation  to 
riparian  owner.    Note,  87  L.  R.  A.  (N.  S.)  310. 

142  U.  8.  282-287,  35  L.  Ed.  1014,  12  Sup.  Ot.  281,  ST.  PATH,  ETC.  BY. 
CO.  v.  TODD  COUNTY. 

State  court's  mere  refusal  to  enforce  valid  contracts  is  not  reviewable 
fey  Supreme  Court.  # 

Approved  in  Anderson  v.  Inhabitants  of  the  City  of  Bordentown,  223 
U.  S.  714,  56  L.  Ed.  626,  32  Sup.  Ct.  521,  following  rule;  Missouri  v. 
Harris,  144  U.  S.  211,  86  L.  Ed.  409,  12  Sup.  Ct.  839,  refusing  to  review 
judgment  of  State  court  in  mandamus  proceeding;  Central  Land  Co.  v. 
Laidley,  159  U.  S.  Ill,  40  L.  Ed.  94,  16  Sup.  Ct.  82,  dismissing  writ  of 
error  where  State  court  had  misconstrued  local  statute;  Bank  of  Com* 
merce  v.  Tennessee,  161  U.  S.  144,  40  L.  Ed.  649,  16  Sup  Ct.  460,  refus- 
ing to  review  State  court  decision  exempting  from  taxation  bank  stock; 
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dissenting  opinion  in  McCullough  v.  Virginia,  172  U.  S.  126,  43  L.  Ed. 
391,  19  Sup.  Ct.  143,  arguendo. 

Time  and  manner  of  raising  and  deciding  questions  in  State  court 
to  obtain  review  in  Federal  Supreme  Court.  Note,  63  L.  R.  A. 
47. 

State  court's  holding  that  certain  property  if  not  included  in  tax 
exemption  if  not  reviewable. 

Approved  in  Winona  etc.  Land  Co.  v.  Minnesota,  159  U.  S.  529,  40 
L.  Ed.  248, 16  Sup.  Ct.  84,  arguendo. 

Distinguished  in  Wilmington  etc.  R.  R.  Co.  v.  Alsbrook,  146  U.  S.  293, 
294,  36  L.  EcL  978,  13  Sup.  Ct.  75,  holding  obligation  of  contract  im- 
paired by  decision  of  State  court  on  tax  exemption  case. 

Property  included  in  general  exemption  of  railroad  from  taxation. 
Note,  4  Ann.  Gas.  1205. 

Impairment  of  obligation  of  contracts  by  judicial  decision.  Note, 
4  Ann.  Gas.  93. 

Miscellaneous.  Cited  in  State  v.  Western  Union  Tel.  Co.,  96  Minn. 
22, 104  N.  W.  571,  tax  exemptions  must  be  clearly  and  specifically  shown. 

142  TJ.  8.  288-292,  36  L.  Ed.  1016, 12  Sup.  Ct.  225,  TYIiER  v.  OASS  COUNTY. 

State  court's  decision  that  tax  title  failed  because  government  had 
lien  involves  no  Federal  question. 

Approved  in  Rutland  R.  R.  Co.  v.  Central  Vermont  R.  R.  Co.,  159 
U.  S.  641,  642,  40  L.  Ed.  289,  290,  16  Sup.  Ct.  116,  dismissing  writ  of 
error  where  State  court  decision  founded  on  other  grounds  beside  Fed- 
eral question. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  R.  A.  541. 

Time  and  manner  of  raising  and  deciding  questions  in  State  court 
to  obtain  review  in  Federal  Supreme  Court.  Note,  63  L.  R.  A. 
54. 

Question  of  recovery  of  price  paid  at  tax  sale  for  land  exempt  from 
taxation  fa  not  Federal. 

Approved  in  Stutsman  County  v.  Wallace,  142  U.  S.  306,  36  L.  Ed. 
1022,  12  Sup.  Ct.  231,  following  rule. 

Right  of  purchaser  at  invalid  tax  sale,  in  absence  of  statute,  to  be 
reimbursed  for  purchase  price,  or  subsequent  taxes.  Note,  31 
L.  R.  A.  (N.  S.)  1142,  1143. 
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142  U.  8.  29&-412,  86  L.  Ed.  1018,  12  8np.  Ot.  227,  STUTSMAN  COUNTY  Y. 
WAIJiACE. 

Supreme  Court  follows  State  construction  of  State  laws  in  harmony 
with  Federal  and  commercial  law. 

Approved  in  Cheatham  v.  Evans,  160  Fed.  806,  87  C.  C.  A.  576,  follow- 
ing State  court's  construction  of  South  Carolina  statutes  and  holding 
action  in  Federal  court  by  devisees  of  testator,  dying  in  1874,  was  gov- 
erned by  law  of  1872,  although  devisees  did  not  attain  majority  until 
after  passage  of  act  of  1882,  and  action  was  barred  in  five  years  after 
disability  ceased,  not  ten  years ;  Hager  v.  American  Nat.  Bank,  159  Fed. 
401,  86  C.  C.  A.  334,  decision  of  Kentucky  Court  of  Appeals  construing 
act  of  Kentucky,  of  March,  1906,  effective  June  11,  1906,  relating  to 
taxation  of  banks  and  trust  companies,  holding  act  applied  to  assess- 
ments made  in  1906,  is  binding  upon  Federal  court  in  suit  by  national 
bank  to  restrain  collection  of  taxes  based  on  such  assessments;  Duluth 
Brewing  etc.  Co.  v.  Superior,  123  Fed.  356,  59  C.  C.  A.  481,  holding  mu- 
nicipal ordinance  taxing  sale  of  liquors  in  place  distinct  from  manufac- 
tory and  exempting  manufacturers  selling  at  manufactory  in  quantities 
not  discriminative  within  Fourteenth  Amendment;  Snowden  v.  Loree, 
122  Fed.  496,  holding  State  laying  out  town  dedicated  lane  to  public  use, 
thereafter  estopped  it  to  sell  same,  and  subsequent  patent  of  its  Land 
Department  was  void;  National  Foundry  etc.  Works  v.  Oconto  City 
Water  Supply  Co.,  113  Fed.  796,  51  C.  C.  A.  465,  holding  pendency  of 
suit  in  Federal  court  for  judgment  and  mechanic's  lien,  property  re- 
maining in  defendant,  State  court  has  jurisdiction  entertaining  suit  for 
foreclosure  on  the  property;  Pickens  Tp.  v.  Post,  99  Fed.  662,  holding 
State  Supreme  Court  declaring  statute  authorizing  issuance  of  municipal 
bonds  unconstitutional  not  conclusive  on  Federal  courts,  bona  fide  pur- 
chaser's rights  accruing  prior  to  decision;  Copper  Queen  Consolidated 
Mining  Co.  v.  Territorial  Board  of  Equalization,  9  Ariz.  390,  84  Pac. 
513,  refusing  to  follow  Colorado  court's  construction  of  Colorado  stat- 
ute adopted  by  Arizona  with  material  changes  in  phraseology,  and  hold- 
ing territorial  board  of  equalization  may  raise  valuation  of  property  in 
county  by  classes,  although  total  valuation  in  territory  is  increased;  Mc- 
Fadden  v.  Blocker,  3  Ind.  Ter.  238,  58  L.  R.  A.  894,  54  S.  W.  878,  follow- 
ing Arkansas  court's  construction  of  statute  extended  over  Indian  Terri- 
tory, and  holding  nonresident  could  not  execute  chattel  mortgage,  which 
would  create  lien  against  third  persons,  without  giving  possession  of 
mortgaged  property  to  mortgagee;  McFadden  v.  Blocker,  2  Ind.  Ter. 
288,  48  S.  W.  1052,  unrecorded  chattel  mortgage  is  no  lien  as  against 
attaching  creditors,  where  property  is  in  possession  of  mortgagor; 
Farmers'  Loan  etc.  Co.  v.  McCoy  &  Spivey  Bros.,  32  Okl.  278,  40  L.  B.  A. 
(N.  S.)  177,  122  Pac.  126,  note  payable  in  installments  three  months 
apart,  providing  for  discount  of  fiye  per  cent  if  paid  within  fifteen  days, 


142  U.  S.  293-312       NOTES  ON  U.  S.  REPORTS.  940 

is  uncertain  as  to  amount  and  non-negotiable;  Hobbs  v.  Young,  30  Okl. 
274,  120  Pac.  947,  following  Arkansas  court's  construction  of  statute  in 
force  in  Indian  Territory  prior  to  statehood  and  holding  person  purchas- 
ing personal  property  took  property  free  from  lien  of  unfiled  purchase- 
money  mortgage ;  Clay  v.  Robertson,  30  Okl.  760,  120  Pac.  1103,  follow- 
ing Arkansas  court's  construction  of  Arkansas  statute  put  in  force  in 
Indian  Territory  and  holding  conveyance  of  real  property  to  husband 
and  wife  jointly  in  Indian  Territory  prior  to  statehood  created  estate  by 
entirety ;  People  v.  Cook,  148  U.  S.  411,  37  L.  Ed.  603, 13  Sup.  Ct.  649,  as 
to  decision  of  New  York  court  of  right  of  purchasers  of  railroad  prop- 
erty to  form  new  corporation ;  In  re  Tyler,  149  U.  S.  187,  37  L.  Ed.  697, 
13  Sup.  Ct.  791,  on  habeas  corpus ;  Forsyth  v.  Hammond,  166  U.  S.  519, 
41  L.  Ed.  1100,  17  Sup.  Ct.  670,  on  certiorari ;  Gregg  v.  Sanf ord,  65  Fed. 
153, 12  C.  C.  A.  525,  as  to  decision  of  New  York  court ;  Dupont  v.  Pitts- 
burg, 69  Fed.  14,  following  decision  of  Pennsylvania  on  State  statute; 
Roads  v.  Webb,  91  Me.  413,  64  Am  St  Rep.  251,  40  Atl.  130,  refusing 
to  follow  Indiana  courts  in  holding  Indiana  note  providing  for  payment 
of  attorney's  fees  negotiable;  Adams  v.  Grand  Island  etc.  R.  R.  Co.,  10 
S.  D.  245,  72  N.  W.  579,  following  Iowa  court's  interpretation  of  lien 
law;  People  v.  Ritchie,  12  Utah,  193,  42  Pac.  212,  following  California 
court's  interpretation  of  statute  adopted  from  that  State. 

Such  construction  prevails  regardless  of  territorial  Supreme  Court's 
previous  contrary  construction. 

Approved  in  Sanford  v.  Poe,  69  Fed.  549,  and  Andrews  v.  National 
Foundry  etc.  Works,  76  Fed.  171,  36  L.  R.  A.  150,  22  C.  C.  A.  110,  both 
following  rule;  Western  Union  Tel.  Co.  v.  Poe,  64  Fed.  13,  reversing 
decree  of  court  that  State  statute  unconstitutional  where  subsequently 
State  court  holds  it  constitutional. 

Distinguished  in  Ankeny  v.  Clark,  148  U.  S.  353,  354,  37  L.  Ed.  478, 
13  Sup.  Ct.  620,  holding  rule  not  applicable  to  judgments  of  territorial 
courts  on  questions  of  practice. 

Ministerial  officer  is  not  liable  for  enforcing  process  regular  on  face. 
Approved  in  Bryan  v.  Ker,  222  U.  S.  113,  56  L.  Ed.  118,  32  Sup.  Ct. 
26,  marshal  is  protected  in  executing  process  in  rem  where  it  does  not 
appear  on  face  thereof  that  libel  was  only  personal  action  for  damages; 
Kercheval  v.  Allen,  220  Fed.  267, 135  C.  C.  A.  1,  internal  revenue  officers, 
in  executing  search-warrant,  fair  on  its  face,  are  not  liable  for  damages 
for  unlawful  search  of  plaintiff's  premises;  Anderson  v.  Elliott,  101  Fed. 
615,  41  C.  C.  A.  521,  holding  Federal  marshal  not  subject  to  arrest  and 
imprisonment  by  State  authority  for  acts  done  pursuant  to  writ  of  Fed- 
eral court. 
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Sale  that  adoption  of  statute  includes  construction  Is  inapplicable 
wnere  construction  made  alter  adoption. 

Approved  in  Barnes  v.  Lynch,  9  Okl.  170,  59  Pac.  1002,  trial  judge 
whose  term  of  office  has  expired  may  certify,  sign  and  settle  "case"  pro- 
vided term  expired  prior  to  time  set  for  making  "case,"  or  prior  to  time 
set  for  settling  and  signing. 

Construction  of  adopted  statute.    Note,  1  Ann.  Oa*.  147. 

Right  of  purchaser  at  invalid  tax  sale,  in  absence  of  statute,  to  be 
reimbursed  for  purchase  price,  or  subsequent  taxes.  Note,  31 
L.  &.  A.  (N.  S.)  1143. 

142  U.  8.  S13-326,  85  L.  Ed.  1025,  12  Sup.  Ot.  235,  SUNFLOWER  OIL  00. 
▼.  WILSON. 

Railroad  receiver  does  not  assume  liability  on  company's  agreements. 
Approved  in  Dayton  Hydraulic  Co.  v.  Felsenthall,  116  Fed.  965,  54 
C.  C.  A.  537,  holding  receiver  appointed  by  equity  court,  being  merely 
custodian  thereof,  does  not  become  assignee  of  leasehold  simply  because 
placed  in  possession  a  term;  Fidelity  Ins.  etc.  Co.  v.  Norfolk  etc.  R. 
Co.,  114  Fed.  393,  holding  cause  of  action  arising  before  appointment  of 
receivers,  such  judgment  not  debt  of  receivership  whether  receivers  were 
parties  to  it  or  not;  Breed  v.  Glascow.Inv.  Co.,  92  Fed.  766,  holding 
building  contractor  cannot  have  lien  against  receiver  without  order  of 
court. 

Bailroad  receiver  has  reasonable  time  to  elect  whether  he  will  adopt 
contract  for  lease  of  rolling  stock. 

Approved  in  Johnson  v.  Lehigh  Valley  Traction  Co.,  130  Fed.  941, 
following  rule;  Central  Trust  Co.  v.  Chicago  Auditorium  Assn.,  240 
U.  S.  590,  60  L.  Ed.  815,  36  Sup.  Ct.  414,  holding  proceedings  in  bank- 
ruptcy, whether  voluntary  or  involuntary,  resulting  in  adjudication  of 
bankruptcy  of  party  to  contract,  are  equivalent  to  anticipatory  breach; 
Pennsylvania  Steel  Co.  v.  New  York  City  Ry.  Co.,  219  Fed.  941,  re- 
ceivers for  street  railway  system  including  leased  line  are  not  liable  for 
rent  before  adopting  lease,  but  are  accountable  only  for  net  earnings 
while  operating  road  without  objections  from  lessor;  Coy  v.  Title  Guar- 
antee etc.  Co.,  198  Fed.  280,  receiver  of  lessor  may  refuse  to  renew  lease 
for  additional  five-year  period  as  lease  provides,  where  renewal  would 
be  detrimental  to  estate  through  injury  to  building  and  hindering  sale; 
Dayton  Hydraulic  Co.  v.  Felsenthall,  116  Fed.  965,  54  C.  C.  A.  537,  hold- 
ing receiver  taking  possession  of  leasehold  has  reasonable  time  of  elec- 
tion to  adopt  contract  or  surrender  property,  paying  rent  for  the  use; 
Harris  v.  Quincy  etc.  Ry.  Co.,  124  Mo.  App.  48,  101  S.  W.  602,  where 
railroad  was  in  hands  of  receiver  of  lessee,  lessor  was  liable  for  killing 
of  stock  by  reason  of  defective  fences  and  cattle-guards;  Cogan  v.  Con- 
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over  Mfg.  Co.,  69  N.  J.  Eq.  380,  60  Atl.  416,  applying  rule  to  contract 
to  manufacture  machinery;  Crawford  v.  Gordon,  88  Wash.  557,  561, 
L.  R.  A.  19160,  516,  153  Pac.  365,  366,  receivers  of  railroad  in  State 
court  could  not,  after  Federal  court  quashes  its  orders,  retain  cars  pur: 
chased  by  receivers  in  Federal  court  and  refuse  to  pay  contract  price, 
claiming  they  were  liable  only  on  quantum-  valebat ;  Quiney  etc.  R.  R. 
Co.  v.  Humphreys,  145  U.  S.  100,  36  L.  Ed.  638,  12  Sup.  Ct.  793,  in  ac- 
tion to  declare  rent  of  leased  line  superior  lien  to  interest  on  bonds  and 
mortgages;  United  States  Trust  Co.  v.  Wabash  etc.  Ry.  Co.,  150  U.  S. 
300,  37  L.  Ed.  1089,  14  Sup.  Ct.  90,  as  to  lease  of  branch  line;  Dushane 
v.  Beall,  161  U.  S.  516,  40  L.  Ed.  792, 16  Sup.  Ct.  639,  as  to  bankrupt's 
contract  to  maintain  and  operate  telegraph  line;  Farmers'  Loan  etc.  Co. 
v.  Northern  Pac.  R.  R.  Co.,  58  Fed.  261,  263,  as  to  adoption  of  lease  of 
railroad ;  Carswell  v.  Farmers9  Loan  etc.  Co.,  74  Fed.  91,  20  C.  C.  A.  282, 
as  to  lease  of  depot;  Empire  Distilling  Co.  v.  McNulta,  77  Fed.  704,  23 
C.  C.  A.  415,  and  Savannah  etc.  Ry.  Co.  v.  Jacksonville  etc.  Ry.,  79  Fed. 
37,  24  C.  C.  A.  437,  as  to  rental  of  terminal  facilities;  Piatt  v.  Phila- 
delphia etc.  R.  R.  Co.,  84  Fed.  536,  28  C.  C.  A.  488,  as  to  car-trust  con- 
tract ;  New  Hampshire  Trust  Co.  v.  Taggart,  68  N.  H.  560,  44  Atl.  752, 
as  to  assignee's  power  to  surrender  lease. 

Distinguished  in  Pennsylvania  Steel  Co.  v.  New  York  City  Ry.  Co., 
225  Fed.  736,  where  receivers  of  leased  railroad  do  not  pay  stipulated 
rent,  lessor  may  ask  court  to  compel  return  of  leased  property. 

Duty   and  power  of  receiver  with  respect  to  existing  contracts. 
Note,  Ann.  Cas.  19120,  949. 

Liability  for  rent  of  premises  occupied  by  receiver  or  assignee  foi 
creditors.    Note,  59  L.  R.  A.  676,  682,  684,  673. 

Upon  return  of  property  under  option,  equity  may  require  return  of 
money  paid,  less  rental  and  damages. 

Approved  in  Centerville  v.  Fidelity  Trust  etc.  Co.,  118  Fed.  338,  56 
C.  C.  A.  348,  holding  city  purchasing  and  taking  possession  of  water- 
works subject  to  mortgage  placed  thereon  by  former  owner  necessary 
party  to  foreclosure,  and  equity  will  afford  complete  relief;  Fidelity 
Trust  etc.  Co.  v.  Fowler  Water  Co.,  113  Fed.  572,  holding  Federal 
equity  court  acquiring  rightful  jurisdiction  of  town  of  Fowler  and  sub- 
ject matter,  complete  relief  will  be  granted  without  remitting  complain- 
ant to  action  at  law;  Richi  v.  Chattanooga  Brewing  Co.,  105  Tenn.  653, 
58  S.  W.  646,  holding  court  of  equity,  having  taken  jurisdiction  for  pur- 
pose of  restraining  and  abating  nuisance,  has  jurisdiction  to  award 
damages. 

Dismissal  of  Intervening  petition  does  not  necessarily  involve  dismissal 
of  cross-petition. 
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Approved  in  Central  Improvement  Co.  v.  Cambria  Steel  Co.,  210  Fed. 
705,  127  C.  C.  A.  184,  claim  of  creditor  against  fraudulent  trustee,  in 
absence  of  judgment  or  execution,  may  be  presented  by  intervention  in 
foreclosure  spit  in  Federal  court ;  In  re  Blake,  150  Fed.  284,  80  C.  C.  A. 
167,  bankruptcy  court  may  acquire  by  consent  jurisdiction  to  determine 
controversy  between  trustee  and  adverse  claimant  concerning  debt  of 
third  party  and  power  to  adjudicate  all  claims  of  parties  thereto ;  In  re 
Leeds  Woolen  Mills,  129  Fed.  926,  where  one  obtains  possession  of  goods 
from  bankruptcy  receiver,  court  may,  in  proceedings  to  compel  him  to 
restore  them  for  their  value,  determine  ownership. 

Bailroad  receiver  Is  as  much  entitled  to  recover  on  contracts  with 
company  as  with  himself. 

Approved  in  Klein  v.  W.  A.  Gavenesch  Co.,  64  N.  J.  Eq.  53,  53  Atl. 
197,  folding  lessor  entitled  to  designated  annual  rent  with  right  of  re- 
entry, rent  failing,  not  entitled,  lessee  insolvent,  for  rent  accruing  under 
lease  after  receiver  quits  premises;  Phinizy  v.  Augusta  etc.  R.  R.  Co., 
62  Fed.  773,  creditors  of  corporation,  afterward  in  hands  of  receiver, 
can  sue  receiver  on  these  claims. 

Priority  of  claims  against  property  in  receiver's  hands  over  re- 
corded liens.    Note,  2LR.A  (N.  S.)  1031. 

142  U.  8.  326-338,  36  L.  Ed.  1029,  12  Sup.  Ot.  277,  GISBORN  v.  OHABTEB 
OAK  LIFE  INS.  OO. 

Assignment  of  rents  and  profits  as  security  Is  equitable  lien  on  land. 

Approved  in  Connolly  v.  Bouck,  174  Fed.  316,  98  C.  C.  A.  184,  under 
contract  giving  complainants  right  to  manage  joint  mining  property 
and  to  apply  profits,  or  in  case  of  sale,  proceeds  to  repay  advances 
made,  complainants  have  equitable  lien  on  property  which  they  may 
foreclose  where  mines  are  unprofitable;  City  of  Bangor  v.  Peirce,  106 
Me.  536,  188  Am.  St  Rep.  863,  29  L.  R.  A.  (N.  S.)  770,  76  Atl.  948, 
owner  of  legal  title  of  abutting  property,  though  in  trust  only,  may  be 
assessed  for  street  improvements,  as  she  has  right  of  reimbursement 
from  trust  estate;  King  v.  Stowell,  211  Mass.  250,  251,  98  N.  E.  92,  93, 
where  trustees  borrow  money  for  estate  to  care  for  insane  beneficiary, 
creditor  has  same  right  to  charge  estate  in  equity  as  trustees  would  have 
had  if  they  had  advanced  money  to  pay  for  services;  In  re  Innis,  106 
Minn.. 347,  119  N.  W.  49,  expenses  and  indebtedness  incurred  by  trustee 
in  management  of  estate  become  charge  on  entire  estate,  though  secured 
by  mortgage  on  specific  property. 

Distinguished  in  Boogher  v.  Roach,  12  App.  D.  C.  484,  where  person 
having  contract  with  claimants  to  real  estate  to  establish  their  claims 
and  receive  percentage  of  value  of  property  recovered  sells  one-half 
interest  in  contract  with  assent  of  trustee  for  heirs,  and  fails  to  per- 
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form  contract,  purchaser  of  such  interest  is  not  entitled  to  reimburse- 
ment out  of  fund  realized  from  settlement  of  some  claims  for  amount 
paid  or  for  services  rendered  to  trustee. 

Liability  of  trustee  for  losses.    Note,  25  E.  R.  0.  337. 

142  TJ.  S.  339-355,  35  L.  Ed.  1035,  12  Sup.  Ot.  250,  PACIFIC  EXPRESS  00. 
Y.  SEIBEBT. 

Equity  will  not  restrain  collection  on  mere  showing  that  law  is  un- 
constitutional. 

Approved  in  Boise  Artesian  Hot  etc.  Water  Co.  v.  Boise  City,  213 
U.  S.  284,  53  L.  Ed.  799,  29  Sup.  Ct.  426,  equity  should  not  enjoin  col- 
lection of  tax  where  defense  of  illegality  is  open  in  suit  at  law,  and  tax 
is  not  lien  upon  property;  Cruickshank  v.  Bidwell,  176  U.  S.  80,  44 
L.  Ed.  381,  20  Sup.  Ct.  283,  holding  suit  to  restrain  customs  collector  from 
enforcing  act  of  Congress  of  March  2, 1897,  on  ground  of  its  unconstitu- 
tionality, not  maintainable  on  inadequacy  of  legal  remedy,  inadequacy 
not  existing;  Western  Union  Tel.  Co.  v.  Trapp,  186  Fed.  120, 108  C.  C.  A. 
226,  Federal  court  of  equity  has  jurisdiction  of  suit  to  restrain  collec- 
tion of  tax  between  citizens  of  different  States  involving  more  than 
two  thousand  dollars,  where  alleged  unlawful  assessments  could  not 
be  collected  except  by  multiplicity  of  suits ;  Pullman  Co.  v.  Taxable,  173 
Fed.  204,  allegation,  in  bill  to  enjoin  collection  of  tax,  of  threat  to 
levy  on  and  sell  cars  used  in  interstate  commerce,  is  insufficient  to  give 
Federal  court  jurisdiction,  in  absence  of  averment  of  inability  to  pay 
tax;  Atchison  etc.  Ry.  Co.  v.  Sullivan,  173  Fed.  469,  97  C.  C.  A.  1, 
enjoining  collection  of  that  portion  of  tax  resulting  from  illegal  dis- 
crimination by  systematic  omission  of  fat  stock  and  credits  from  assess- 
ments ;  Tayloi  v.  Louisville  etc.  R.  R.  Co.,  88  Fed.  357,  358,  31  C.  C.  A. 
537,  and  Wason  v.  Major,  10  Colo.  App.  184,  50  Pac.  742,  following 
rule;  Sanford  v.  Poe,  69  Fed.  548,  16  C.  C.  A.  305,  injunction  lies  where 
collection  of  wrongful  tax  is  threatened  in  many  counties;  Gregg  v. 
Sanford,  65  Fed.  157,  12  C.  C.  A.  525,  equity  has  jurisdiction  where 
illegal  assessment  would  cloud  title;  Nashville  etc.  Ry.  Co.  v.  McCon- 
nell,  82  Fed.  71,  enjoining  sale  with  guarantee,  by  scalpers,  of  excur- 
sion tickets;  Bank  of  Kentucky  v.  Stone,  88  Fed.  390,  threat  of  suit 
for  future  taxes  and  fines  for  delinquency  warrant  equitable  interven- 
tion; dissenting  opinion  in  Pollock  v.  Farmers'  Loan  etc.  Co.,  157  U.  S. 
611,  39  L.  Ed.  830,  15  Sup.  Ct.  701,  majority  holding  equity  may  prevent 
payment  of  illegal  tax  out  of  corporate  funds. 

Distinguished  in  Raymond  v.  Chicago  Union  Traction  Co.,  207  TJ.  S. 
39,  12  Ann.  Gas.  757,  52  L.  Ed.  88,  28  Sup.  Ct.  7,  granting  injunction 
to  restrain  collection  of  excess  of  tax  illegally  assessed  against  street- 
car system  of  Chicago,  where  multiplicity  of  suits  would  be  necessary 
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to  recover  tax  and  portion  would  go  to  State,  against  which  no  action 
lies,  and  where  amount  is  so  great  that  payment  would  Cause  insolvency. 

State  cannot  tax  interstate  commerce  in  any  form. 

Approved  in  In  re  Appeal  of  Union  Tank  Line  Co.,  204  III.  351,  68 
N.  E.  505,  holding  foreign  corporation  cars  (not  railroad)  having  prin- 
cipal office  elsewhere,  merely  in  transit  through  Illinois,  are  instruments 
of  interstate  commerce  not  taxable  by  State;  State  v.  Northern  Pac. 
Express  Co.,  27  Mont.  422,  71  Pac.  405,  holding  Pol.  Code,  §  4074,  con- 
travenes Federal  Constitution  in  taxing  express  company  transacting 
interstate  and  intrastate  business,  not  discriminating  between  local  and 
interstate  business;  Western  Union  Tel.  Co.  v.  Village  of  Wakefield,  69 
Neb.  276,  95  N.  W.  661,  village  occupation  tax  on  telegraph  companies 
doing  business  in  State  is  valid  where  restricted  so  as  not  to  include 
interstate  business;  Lacy  v.  Armour  Packing  Co.,  134  N.  C.  570,  47 
S.  E.  54,  act  of  1903,  imposing  license  tax  on  packing-houses  doing  busi- 
ness in  State,  applies  to  foreign  corporation  slaughtering  cattle  in  other 
States  and  shipping  carcasses  into  State  and  depositing  them  in  ware- 
houses until  disposed  of;  State  v.  Stephens,  146  Mo.  682,  69  Am.  St. 
Rep.  637,  48  S.  W.  935,  annulling  tax  on  cars  in  transit;  dissenting 
opinion  in  St.  Louis  v.  Western  Union  Tel.  Co.,  148  U.  S.  105,  37  L.  Ed. 
386,  13  Sup.  Ct.  490,  majority  upholding  municipal  charge  for  use  of 
streets  by  telegraph  companies. 

Distinguished  in  Western  Union  Tel.  Co.  v.  Fremont,  39  Neb.  706, 
58  N.  W.  420  (see  dissenting  opinion  in  39  Neb.  716,  58  N.  W.  423), 
upholding  city  license  tax  on  telegraph  companies. 

Constitutionality  of    State    regulations   of    interstate    commerce. 
Note,  27  Am.  St  Rep.  564. 

Tax  upon  business  of  express  company  done  within  State  it  not  tax 
on  interstate  commerce. 

Approved  in  Augusta,  Brokerage  Co.  v.  Central  of  Georgia  Ry.  Co., 
5  Ga.  App.  191,  62  S.  E.  998,  intention  of  consignee  to  ship  cottonseed 
over  another  line  under  new  bill  of  lading  into  another  State  cannot 
change  intrastate  shipment  to  interstate  shipment;  City  of  Leavenworth 
v.  Ewing,  80  Kan.  61,  65,  101  Pac.  665,  666,  holding  tax  may  be  imposed 
upon  intrastate  business  of  express  company,  although  packages  are 
carried  for  short  distance  over  soil  of  another  State;  State  v.  United 
States  Fidelity  Co.,  93  Md.  316,  317,  48  Atl.  919,  holding  tax  imposed,' 
under  Code,  art.  81,  §  146,  amended  Act  1896,  c.  120,  limited  to  gross 
receipts  on  business  within  State  and  did  not  include  interstate  busi- 
ness; State  v.  Northwestern  Telephone  Exch.  Co.,  107  Minn.  397,  120 
N.  W.  537,  proportionate  part  of  earnings  of  property  of  telephone 
XV— 60 
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company  within  State,  resulting  from  its  use  in  interstate  commerce, 
is  included  in  gross  earnings,  upon  which  it  must  pay  three  per  cent 
tax;  State  v.  Northern  Express  Co.,  80  Wash.  313,  326,  141  Pac.  759, 
763,  upholding  laws  of  1907,  imposing  privilege  tax  on  express  com- 
panies computed  upon  gross  local  earnings;  Postal  Tel.  Cable  Co.  v. 
Charleston,  153  U.  S.  699,  38  L.  Ed.  874,  14  Sup.  Ct.  1097,  and  Western 
Union  Tel.  Co.  v.  City  Council,  56  Fed.  422,  upholding  municipal  license 
tax  of  fixed  sum  on  infra  State  telegraph  business;  Anniston  v.  South- 
ern Ry.  Co.,  112  Ala.  566,  20  South.  917,  upholding  city  license  tax 
on  railroads;  Southern  Building  etc.  Assn.  v.  Norman,  98  Ey.  302,  56 
Am.  St  Rep.  372,  32  S.  W.  953,  upholding  tax  on  business  of  foreign 
building  and  loan  companies ;  Charleston  Bridge  Co.  v.  Kanawha  County 
Court,  41  W.  Va.  670,  24  S.  E.  1006,  upholding  law  assessing  toll- 
bridges. 

Distinguished  in  Webster  v.  Bell,  68  Fed.  185, 15  C.  C.  A.  360,  annul- 
ling municipal  license  tax  on  all  express  companies  doing  State  busi- 
ness; dissenting  opinion  in  State  v.  Northern  Express  Co.,  80  Wash. 
328,  141  Pac  764,  majority  upholding  laws  of  1907  imposing  on  express 
companies  privilege  tax  of  given  per  cent  of  gross  earnings  within 
State. 

Corporate  taxation  and  the  commerce  clause.    Note,  60  L.  R.  A 
650,  671,  674. 

Fourteenth  Amendment  does  not  restrict  State  as  to  methods  of  taxa- 
tion. 

Approved  in  St.  Louis  Southwestern  Ry.  Co.  v.  Arkansas,  235  U.  S. 
368,  59  L.  Ed.  273,  35  Sup.  Ct.  99,  upholding  Arkansas  statute  impos- 
ing upon  corporations,  for  privilege  of  exercising  franchise  within 
State  tax  measured  by  value  of  property  within  State,  as  applied  to 
interstate  railroad;  Beers  v.  Glynn,  211  U.  S.  484,  53  L.  Ed.  293,  29 
Sup.  Ct.  186,  provisions  of  New  York  Inheritance  Tax  Law  of  1887  for 
taxing  personalty  of  nonresident  decedents  Who  had  owned  realty  in 
that  State  is  not  invalid  because  not  taxing  personalty  of  nonresident 
decedents  who  had  not  owned  realty  in  New  York ;  Florida  C.  &  P.  R.  R. 
Co.  v.  Reynolds,  183  U.  S.  479,  46  L.  Ed.  287,  22  Sup.  Ct.  180,  holding 
Fla.  Laws  1885,  c.  3558,  requiring  controller  to  assess  railroads  for 
taxes  omitted  not  denial  of  equal  protection,  general  legislation  pro- 
viding other  method;  Lappin  v.  District  of  Columbia,  22  App.  D.  C.  78, 
act  of  Congress  of  1902  imposing  license  tax  of  two  hundred  and  fifty 
dollars  on  general  brokers  with  two  provisions — first,  that  Washington 
Stock  Exchange  shall  pay  five  hundred  dollars  in  lieu  of  tax  on  mem- 
bers, and  second,  that  license  tax  of  one  hundred  dollars  on  members  of 
foreign  exchanges  is  discrimination  in  favor  of  latter;  State  ex  rel. 
Ise  v.  Cline,  91  Kan.  420,  50  L.  &.  A.  (N.  S.)  991, 137  Pac.  934,  uphold- 
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ing  inheritance  tax  law  of  1909 ;  State  v.  Western  Union  TeL  Co.,  96 
Minn.  25,  104  N.  W.  573,  upholding  act  of  1891,  as  amended  in  1901, 
providing  for  taxation  of  tangible  and  intangible  property  of  telegraph 
companies  situated  in  State  as  system ;  Central  R.  Co.  v.  State  Board  of 
Assessors,  75  N.  J.  L.  157,  67  Atl.  686,  upholding  act  of  1906  requiring 
"second-class"  railroad  and  canal  property,  including  passenger  and 
freight  buildings  and  other,  real  estate,  to  be  assessed  and  taxed  in 
each  district  in  same  manner  as  other  property  in  district;  Standard 
Oil  Co.  v.  Spartanburg,  66  S.  C.  44,  44  S.  E.  379,  holding  ordinance 
requiring  oil  dealers  to  pay  license  two  hundred  and  fifty  dollars  yearly, 
exempting  dealers  handling  oils,  license  thereon  paid,  unconstitutional, 
classification  being  unreasonable;  State  v.  Clement  Nat.  Bank,  84  Vt. 
187,  Ann.  Gas.  1912D,  22,  78  Atl.  952,  construing  statute  imposing  tax 
on  interest-bearing  deposits  of  national  banks  as  limited  to  residents  of 
State  and  upholding  same ;  Giozza  v.  Tieraan,  148  U.  S.  662,  37  L.  Ed. 
601,  13  Sup.  Ct.  723,  upholding  Texas  law  taxing  persons  engaged  in 
liquor  business ;  Simpson  v.  Hopkins,  82  Md.  491,  33  Atl.  715,  upholding 
tax  on  corporate  bonds  secured  by  mortgage. 

Distinguished  in  Gulf  etc.  Ry.  Co.  v.  Ellis,  165  U.  S.  155,  41  L.  Ed. 
668,  17  Sup.  Ct.  257,  annulling  law  allowing  attorney's  fees  against 
railroad  for  failure  to  settle  petty  claims  within  thirty  days. 

Constitution  Is  not  violated  by  special  legislation  applying  equally  to 
all  artificial  bodies. 

Approved  in  Florida,  C.  &  P.  R.  R.  Co.  v.  Reynolds,  183  U.  S.  478, 
46  I*.  Ed.  287,  22  Sup.  Ct.  179,  holding  railroad  companies  in  Florida 
not  denied  equal  protection  of  the  laws  thereof,  regarding  assessment 
of  omitted  property,  under  Fla.  Laws  1885,  c.  3558;  St.  Louis  etc.  R. 
Co.  v.  Davis,  132  Fed.  634,  upholding  assessment  of  railroad  property 
pursuant  to  Arkansas  statute;  Board  of  Commrs.  of  Johnson  County 
v.  Johnson,  173  Ind.  86,  88,  89  N.  E.  594,  595,  upholding  acts  of  1903 
authorizing  unincorporated  banks  to  deduct  for  purposes  of  taxation 
amount  of  deposits  from  moneys,  credits  and  other  assets  other  than 
real  estate,  while  individuals  may  only  deduct  indebtedness  from  credits 
proper,  and  incorporated  banks  may  deduct  value  of  real  estate  and 
indebtedness  in  fixing  value  of  shares  taxed  to  individual  owners ;  State 
v.  Rich  Creek,  167  Ind.  225,  119  Am.  St.  Rep.  491,  10  Ann.  Cas.  899, 
5  L.  R.  A.  (N.  S.)  874,  77  N.  E.  1087,  upholding  act  of  1905  regulating 
banks  and  prescribing  minimum  value  of  capital  set  apart  as  security 
for  creditors;  S.  S.  White  Dental  Mfg.  Co.  v.  Commonwealth,  212  Mass. 
49,  Ann.  Cas.  1913C,  805,  98  N.  E.  1063,  upholding  statute  of  1909  re- 
quiring foreign  corporation  to  pay  tax  of  given  per  cent  of  capital 
stock,  not  to  exceed  three  thousand  dollars  in  one  year;  Commonwealth 
v.  Interstate  etc.  St.  Ry.,  187  Mass.  439,  73  N.  E.  532,  upholding  Rev. 
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Laws  112,  §  72,  relating  to  faalf  fares  for  school  children ;  Northwestern 
etc.  Ins.  Co.  v.  Lewis  etc.  Co.,  28  Mont.  492,  72  Pac  984,  holding  Civ. 
Code,  §  681,  relative  to  domestic  and  foreign  corporations  applying, 
as  it  does,  only  to  business  within  State,  not  an  interference  with  inter- 
state commerce;  Winchester  etc.  R.  Co.  v.  Commonwealth,  106  Va.  272, 
55  S.  E.  694,  provision  of  Constitution,  and  laws  thereunder,  subjecting 
transportation  companies,  as  to  duties  and  charges,  to  corporation  com- 
mission, is  not  denial  of  equal  protection  of  laws;  Chicago  etc.  R.  Co. 
v.  State,  128  Wis.  656, 108  N.  W.  586,  construing  Laws  Wis.  1903,  c.  315, 
p.  491,  relating  to  assessment  of  railroad  property  as  unit;  Kingsley  v. 
Merrill,  122  Wis.  197,  67  L.  R.  A.  200,  99  N.  W.  1047,  upholding  Rev. 
Stats.  1898,  §  1036,  taxing  debts  due  from  solvent  debtors ;  Adams  Ex- 
press Co.  v.  Ohio,  165  U.  S.  223,  228,  41  L.  Ed.  696,  698,  17  Sup.  Ct. 
310,  312  (see  dissenting  opinion  in  165  U.  S.  244,  41  L.  Ed.  703,  17 
Sup.  Ct.  318),  upholding  Ohio  law  for  taxation  of  express  companies; 
Western  Union  Tel.  Co.  v.  Indiana,  165  U.  S.  309, 41  L.  Ed.  727, 17  Sup. 
Ct-  347,  upholding  law  imposing  fifty  per  cent  penalty  for  nonpayment 
of  tax  on  telegraph  companies;  Magoun  v.  Illinois  Trust  etc.  Bank,  170 
U.  S.  295,  42  L.  E<L  1043,  18  Sup.  Ct.  599,  upholding  classified  inher- 
itance tax ;  Tullis  v.  Lake  Erie  etc.  R.  R.,  175  U.  S.  353,  44  L.  Ed.  195, 
20  Sup.  Ct.  137,  upholding  law  regulating  liability  of  corporations  for  in- 
juries to  employees;  Wells,  Fargo  &  Co.  v.  Crawford  Co.,  63  Ark.  589, 
37  L.  R.  A.  375,  40  S.  W.  713,  upholding  law  for  assessment  of  express 
companies  by  railroad  commissioners;  State  v.  Broadbelt,  89  Md.  579, 
45  L.  R.  A.  436,  43  Atl.  773,  upholding  sanitary  regulation  of  premises 
in  cities  and  towns  where  cows  are  kept;  State  v.  French,  17  Mont.  60, 
30  L.  R.  A.  428,  41  Pac.  1080,  upholding  license  tax  on  steam  laundries ; 
State  v.  Stevenson,  109  N.  C.  731,  26  Am.  St.  Rep.  595,  14  S.  E.  386, 
and  State  v.  French,  109  N.  C.  725,  26  Am.  St.  Rep.  591,  14  S.  E.  383, 
upholding  revenue  tax  on  purchases  of  merchants;  State  v.  Call,  121 
N.  C.  647,  28  S.  E.  518,  upholding  medical  examination  law;  Campbell 
v.  Cook,  86  Tex.  634,  40  Am.  St.  Rep.  882,  26  S.  W.  487,  upholding  law 
defining  fellow-servants  on  railroad;  Union  Cent.  Life  Ins.  Co.  v. 
Chowning,  86  Tex.  657,  24  L.  R.  A.  505,  26  S.  W.  983,  and  Mutual  Life 
Ins.  Co.  v.  Blodgett,  8  Tex.  Civ.  App.  51,  27  S.  W.  288,  upholding  stat- 
ute awarding  damages  against  insurance  companies  for  delay  in  paying 
losses;  Waters-Pierce  Oil  Co.  v.  State,  19  Tex.  Civ.  App.  14,  44  S.  W. 
942,  upholding  law  against  combinations  in  restraint  of  trade. 

Distinguished  in  Ballard  v.  Mississippi  Cotton  Oil  Co.,  81  Miss.  581, 
95  Am.  St.  Rep.  476,  62  L.  R.  A.  407,  34  South.  557,  Employers'  Lia- 
bility Act  of  1898,  abolishing  fellow-servant  rule  and  other,  defenses, 
not  limited  to  hazardous  occupations,  is  invalid;  Adams  Express  Co. 
v.  Poe,  61  Fed.  474,  and  Western  Union  Tel.  Co.  v.  Poe,  61  Fed.  466, 
where  State  Constitution  required  uniform  rule. 
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Protection  of    corporations  from  special   and  hostile  legislation. 
Note,  62  Am.  St.  Rep.  176. 

Classification  of  subjects  of  taxation  as  affected  by  constitutional 
requirement  of  uniformity.    Note,  1  Ann.  Oas.  639. 

Taxation  of  corporate  franchises.    Note,  67  L.  R.  A.  59. 

Constitutional  equality  as  to  corporate  taxation.    Note,  60,  L.  R.  A* 
324,  339,  346,  353. 

Classification  for  succession  tax  purpose  on  basis  of  amount.    Note, 
6  L.  R.  A.  (N.  S.)  734. 

Missouri  act,  taxing  express  companies  that  do  not  own  means  of 
transportation,  is  valid. 

Approved  in  Citizens'  Telephone  Co.  v.  Fuller,  229  U.  S.  330,  57  L.  Ed. 
1213,  33  Sup.  Ct.  833,  upholding  Michigan  statute  taxing  telegraph  and 
telephone  companies  and  exempting  those  whose  gross  receipts  are  less 
than  five  hundred  dollars;  Kidd  v.  Alabama,  188  U.  S.  733,  47  L.  Ed. 
672,  23  Sup.  Ct.  402,  holding  equal  protection  not  denied  by  Ala.  Code 
1886,  §  453,  cl.  13,  for  taxation  of  railroad  stock,  domestic  railroads 
exempted,  their  list  being  substantially  complete;  American  Sugar  Ref. 
Co.  v.  Louisiana,  179  U.  S.  95,  45  L.  Ed.  105,  21  Sup.  Ct.  46,  holding 
manufacturer  refining  sugar  not  denied  equal  protection  of  laws,  La. 
Const.  1879,  art.  206,  imposing  license  tax  upon  refiners,  exempting  those 
refining  their  own  product;  Peacock  v.  Pratt,  121  Fed.  777,  58  C.  C.  A. 
48,  holding  income  tax  law  of  Hawaii  not  invalid  in  imposing  tax  on 
incomes  of  corporations  as  being  in  violation  of  Federal  Constitution 
or  territorial  organic  law;  State  v.  Smith,  158  Ind.  557,  63  N.  E.  30, 
64  N.  E.  18,  holding  no  denial  equal  protection  by  Acts  1899,  p.  422, 
providing  certain  deductions  from  assessed  valuation  of  realty  of  mort- 
gage indebtedness  thereon  not  exceeding  seven  hundred  dollars;  State 
v.  Missouri  etc.  Ry.  Co.,  262  Mo.  526,  Ann,  Cas.  1916E,  949,  L.  R.  A. 
1915C,  778,  172  S.  W.  40,  statute  of  1909,  requiring  railroads  to  carry 
members  of  national  guard  ordered  in  military  duty  by  Governor  at 
rate  of  one  cent  per  mile  with  baggage  not  to  exceed  one  hundred 
pounds,  is  invalid;  E.  R.  Darlington  Lumber  Co.  v.  Missouri  Pac.  Ry. 
Co.,  216  Mo.  676,  116  S.  W.  536,  construing  Demurrage  Act  in  con- 
nection with  maximum  freight  rate  statute  and  holding  " capacity''  re- 
fers to  weight  of  load,  so  that  consignee  of  lumber  weighing  less  than 
sixty  thousand  pounds  in  car  of  sixty  thousand  pounds'  capacity  was 
entitled  to  forty-eight  and  not  seventy-two  hours  free  time  to  unload, 
and  upholding  statute  as  so  construed;  Callahan  v.  St.  Louis  etc.  Ry. 
Co.,  170  Mo.  494,  94  Am.  St.  Rep.  760,  71  S.  W.  214,  holding  Rev. 
Stats.  1899,  §  2873,  not  unconstitutional  as  subjecting  railroads  to  lia- 
bility to  their  employees  not  imposed  on  other  persons  and  companies 
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under  similar  conditions;  State  v.  Bixman,  162  Mo.  37,  62  S.  W.  837, 
holding,  under  act  of  May  4,  1899  (Laws  1899,  p.  228),  it  was  compe- 
tent for  legislature  to  subject  beer  and  malt  liquors  to  certain  excise 
tax,  excluding  other  spirituous  liquors;  I.  M.  Darnell  &  Son  v.  City  of 
Memphis,  116  Tenn.  440,  95  S.  W.  820,  under  State  Constitution  and 
statutes  exempting  from  taxation  products  of  soil  of  State  in  hands 
of  manufacturer,  tax  on  logs  brought  from  another  State,  and  lumber 
manufactured  therefrom,  in  hands  of  domestic  corporation,  is  not  denial 
of  equal  protection  of  laws;  Texas  Co.  v.  Stephens,  100  Tex.  645,  103 
S.  W.  487,  fact  that  tax  of  two  per  cent  on  gross  receipts  of  whole- 
salers of  petroleum  products  was  higher  rate  than  levied  on  whole- 
salers of  other  products  did  not  render  it  invalid;  State  v.  Seattle 
Taxicab  etc.  Co.,  90  Wash.  422,  156  Pac.  839,  upholding  act  of  1915, 
regulating  motor  vehicles  carrying  passengers  for  hire;  Coal  &  Coke 
Ry.  Co.  v.  Conley,  67  W.  Va.  182,  67  S.  E.  636,  upholding  laws  of  1909, 
dividing  railroads  into  two  classes  for  purposes  of  passenger  rate  regu- 
lation and  subjecting  railroads  over  fifty  miles  in  length  to  limit  of 
two  cents  per  mile;  State  v.  American  Sugar  Ref.  Co.,  51  La.  Ann. 
566,  25  South.  449,-  upholding  tax  exemption  of  makers,  but  not  of 
refiners  of  sugar;  Shreveport  v.  Prescott,  51  La.  Ann.  1921,  26  South. 
675,  annulling  assessment  of  abutting  owners  for  pavement  between 
rails  required  of  street  railroad ;  State  v.  Hoyt,  71  Vt.  65,  42  Atl.  975, 
upholding  law  imposing  graduated  peddlers'  license  tax;  dissenting 
opinion  in  State  v.  Vandiver,  222  Mo.  264,  121  S.  W.  63,  majority 
upholding  act  of  1907,  prohibiting  issuance  of  renewal  license  to  in- 
surance company  paying  more  than  fifty  thousand  dollars  to  officer. 

142  U.  S.  355-366,  36  L.  Ed.  1040,  12  Sup.  Ct.  216,  CHAFFEE  COUNTY  v. 
POTTEB. 

Municipal  bond  purchaser  must  take  notice  of  constitutional  limitations 
regarding  indebtedness. 

Approved  in  Burlington  Sav.  Bank  v.  Clinton,  111  Fed.  444,  holding 
purchaser  of  whole  bond  issue  under  statute  limiting  same  is  charge- 
able with  notice  thereof  and  limited  in  his  recovery  against  city  to  such 
amount ;  City  of  Guthrie  v.  New  Vienna  Bank,  4  Okl.  219,  38  Pac.  12, 
Stats.  Okl.,  c.  14,  attempting  to  impose  provisional  debts  of  certain 
towns  on  city  of  Guthrie  is  void  as  conflicting  with  constitutional  pro- 
visions limiting  city  debts;  National  Life  Ins.  Co.  v.  Mead,  13  S.  D. 
45,  47,  48,  79  Am.  St.  Rep.  880,  881,  882,  82  N.  W.  79,  80,  holding  though 
bond  recitals  were  in  effect  representation  that  incurred  indebtedness 
did  not  exceed  limit,  city  not  estopped  to  show  increased  indebtedness, 
purchaser's  knowledge  thereof  presumed;  Rathbone  v.  Commissioners 
of  Kiowa  County,  83  Fed.  131,  27  C.  C.  A.  477,  bond  purchaser  must 
take  notice  of  assessment  upon  which  limit  is  based. 
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Distinguished  in  King  v.  Superior,  117  Fed.  116,  54  C.  C.  A.  499, 
holding  no  distinction  made  as  to  conclusiveness  of  recital  in  municipal 
bond  whether  it  is  of  a  fact  required  by  constitutional  law  or  by  stat- 
ute law;  Fairfield  v.  Rural  Independent  School  Dist.,  Ill  Fed.  458,  459, 
holding  absolute  limitations  being  placed  upon  indebtedness  of  munici- 
palities by  Const.  Iowa,  art.  XI,  §  3,  purchaser  charged  with  notice  of 
such  facts,  notwithstanding  their  recitals. 

Municipal  bonds  recited  to  be  within  limit,  and  not  themselves  show- 
ing excess,  excuse  Inquiry  by  purchaser. 

Approved  in  Pierre  v.  Dunscomb,  106  Fed.  616,  45  C.  C.  A.  499,  hold- 
ing innocent  purchaser  buying  negotiable  bonds  of  others  than  munici- 
pality and  its  agents,  recital  to  fund  the  debt,  excessive  indebtedness 
not  question  for  purchaser;  Lyon  County  v.  Keene  Five-Cents  Sav. 
Bank,  100  Fed.  340,  40  C.  C.  A.  391,  holding  negotiable  refunding  bonds 
issued  under  proper  legislative  enactments,  in  purchasers'  hands  before 
maturity  of  old  ones,  presumed  not  to  increase  county's  indebtedness; 
Board  of  Education  v.  National  Life  Ins.  Co.,  94  Fed.  328,  36  C.  C.  A. 
278,  following  rule;  Gunnison  County  Commrs.  v.  Rollins,  173  U.  S. 
269,  43  L.  Ed.  696,  19  Sup.  Ct.  395  (reversing  80  Fed.  699,  26  C.  C.  A. 
91),  where  recitals  were  identical;  National  Life  Ins.  Co.  v.  Board  of 
Education,  62  Fed.  791,  792,  10  C.  C.  A.  637,  recital  may  estop  as  to 
compliance  with  constitutional  requirements;  Howard  v.  Kiowa  County, 
73  Fed.  409,  purchaser  may  rely  on  recital  that  bonds  are  issued  to 
refund  debt;  Dudley  v.  Board  of  Commrs.  of  Lake  County,  80  Fed. 
676,  677,  26  C.  C.  A.  82,  where  required  financial  statements  were  not 
of  record;  Second  Ward  etc.  Bank  v.  Huron,  80  Fed.  664,  where  munici- 
pal corporation  furnished  purchaser  with  certificate  of  assessed  valua- 
tion; Rathbone  v.  Commissioners  of  Kiowa  County,  83  Fed.  130,  27 
C.  C.  A.  477,  where  coupons  sued  on  failed  to  show  that  two  series  of 
bonds  together  exceeded  limit;  Waite  v.  Santa  Cruz,  89  Fed.  636,  where 
recitals  are  of  facts  which,  if  true,  would  authorize  issue,  they  estop 
denial. 

Distinguished  in  Sutliff  v.  Lake  County  Commrs.,  147  U.  S.  237,  238, 
37  L.  Ed.  149,  13  Sup.  Ct.  320,  321,  where  statute  provides  for  financial 
statement  on  public  records;  Francis  v.  Howard  County,  54  Fed.  488, 
4  C..C.  A.  460,  where  bonds  purchased  by  single  transaction  exceeded 
limit. 

Recitals  in  municipal  bond  that  debt  limit  has  not  been  exceeded 

as  affecting  validity  thereof  in  hands   of  purchaser.    Note,  17 

Ann.  Oa*.  1245,  1246. 

Municipality  is  not  estopped  to  deny  bonds'  validity  where  face  shows 
falsity  of  recitals. 
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Approved  in  Geer  v.  School  Dist.  No.  11,  97  Fed.  734,  38  C.  C.  A. 
392,  holding  statute  not  authorizing  officers  to  determine  whether  mu- 
nicipal bond  issue  exceeds  legal  limit,  general  recital  of  compliance 
will  not  estop  municipality  showing  excessive  indebtedness. 

Distinguished  in  Lake  County  v.  Linn,  29  Colo.  455,  68  Pac.  841, 
holding  action  on  interest  coupons  from  county  bonds  issued  in  ex- 
change for  warrants,  plaintiff's  prima  facie  evidence  throws  burden 
of  preponderance  of  evidence  otherwise  upon  defendant. 

Municipality  is  concluded  as  against  bona  fide  purchaser  by  redt&lfl 
of  regularity  of  bond  issue. 

Approved  in  Waite  v.  Santa  Cruz,  184  U.  S.  319,  46  L.  Ed.  564,  22 
Sup.  Ct.  333,  holding  statutes  conferring  power  of  determining  all 
requisites  of  bond  issue  upon  municipal  officers,  recitals  of  conformity 
to  Constitution  and  statutes  estop  municipality  denying  validity;  Town 
of  Aurora  v.  Gates,  208  Fed.  104,  L.  R.  A.  1915A,  910,  125  C.  C.  A. 
329,  recitals  in  bonds  issued  by  authorized  city  officers  that  conditions 
precedent  had  been  fulfilled  estops  city  as  against  innocent  purchaser, 
from  inquiring  whether  condition  has  been  performed;  Beatrice  v. 
Edminson,  117  Fed.  ^432,  54  C.  C.  A.  601,  holding  excessive  indebtedness 
not  shown  by  face  of  bonds  or  by  any  public  record,  constitutionally 
prescribed,  recitals  in  municipal  bonds  importing  legal  accordance 
estop  defeating  bonds;  Municipal  Trust  Co.  v.  Johnson  City,  116  Fed. 
468,  53  C.  C.  A-  178,  holding  under  statute  vesting  municipal  officers 
with  full  power  of  determining  domesticity  of  railroad  and  issuance  of 
bonds  thereto,  recital  of  compliance  is  conclusive,  where  domestic  corpo- 
ration of  same  name  exists ;  Board  of  Commrs.  of  Stanly  County  v.  Coler, 
113  Fed.  711,  51  C.  C.  A.  379,  holding  legal  effect  of  bond  recital  being 
equivalent  to  existing  facts  authorized  by  sections  of  Code  N.  C.  with 
reference  to  aiding  completion  of  railroad,  recital  conclusive;  Independent 
School  Dist.  v.  Rew,  111  Fed.  7,  8,  55  L.  R.  A.  364,  49  C.  C.  A.  198,  hold- 
ing where  municipal  officers  have  power  and  duty  of  ascertaining  and  de- 
termining necessary  facts  relative  to  bond  issue,  their  certificate  estops 
municipality  from  proving  falsity  against  bona  fide  holder;  Board  of 
Commrs.  of  Lake  County  v.  Keene  Five-Cents  Sav.  Bank,  108  Fed.  510, 
515,  47  C.  C.  A.  464,  holding  each  county  bond  being  separate  promise 
where  facts  under  law  might  legalize  part  of  excessive  debt  funded,  pre- 
sumption favors  such  facts;  Hughes  Co.  v.  Livingston,  104  Fed.  311, 
313,  43  C.  C.  A.  541,  holding  if  laws  under  certain  state  of  facts  per- 
mit quasi-municipality  to  issue  bonds,  its  recitals  may  conclusively 
estop  any  denial  unless  laws  prescribe  public  record;  Wesson  v.  Mt. 
Vernon,  98  Fed.  809,  39  C.  C.  A.  301,  holding  where  township  au- 
thorized by  State  statute  to  issue  bonds  for  refunding  its  legal  out- 
standing indebtedness  recitals   of  compliance  with  statute  estop  re- 
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pudiation,  on  ground  of  falsity  of  recital;  Brattleboro  Say.  Bank  v. 
Board  of  Trustees  of  Hardy  Tp.,  98  Fed.  533,  holding  act  impliedly 
conferring  upon  township  trustees  power  of  recital  that  issue  is  jus- 
tified in  refunding  indebtedness,  recital  conclusively  binds  township  in 
favor  of  bona  fide  purchaser;  Board  of  Commrs.  of  Lake  County  v.  Sut- 
liff,  97  Fed.  276,  277,  38  C.  C.  A.  167,  holding  recital  in  negotiable  muni- 
cipal bond  that  officers  authorized  to  determine  all  requisites,  that  con- 
stitutional limit  not  exceeded,  raises  estoppel  in  favor  of  bona  fide 
purchaser  conclusively ;  Hayden  v.  Town  of  Aurora,  57  Colo.  397, 403, 142 
Pac.  186,  188,  where  ordinance  authorizing  issuance  of  bonds  for  ac- 
quisition of  waterworks  was  attested  by  mayor  and  recorder  and  re- 
corded in  ordinance  book  under  heading  reciting  that  notice  had  been 
given,  city  was  estopped  to  attack  bonds  in  hands  of  innocent  pur- 
chaser; City  of  Cripple  Creek  v.  Adams,  36  Colo.  327,  85  Pac.  187,  re- 
citals in  municipal  bonds  authorized  by  ordinance  for  purchase  of 
waterworks  that  bonds  were  issued  for  valuable  consideration  pre- 
clude defense  of  failure  of  consideration  as  against  innocent  pur- 
chaser; State  v.  Wichita  Co.,  62  Kan.  502,  64  Pac.  47,  holding  under 
Laws  1891,  c.  163,  as  against  the  State,  the  recitals  on  face  of  bonds 
estop  county  from  denying  truth  of  the  recitals;  Gunnison  County 
Commrs.  v.  Rollins,  173  U.  S.  271,  272,  273,  274,  43  L.  Ed.  697,  698,  19 
Sup.  Ct.  396,  397,  where  recitals  were  identical;  Cadillac  v.  Woon- 
socket  Inst,  for  Savings,  58  Fed.  940,  7  C.  C.  A.  574,  and  Ashley  v. 
Supervisors  of  Presque  Isle  County,  60  Fed.  67,  8  C.  C.  A.  455,  pur- 
chaser need  not,  in  face  of  recitals,  determine  validity  of  bonds  re- 
funded; National  Life  Ins.  Co.  v.  Board  of  Education,  62  Fed.  792,  10 
C.  C.  A.  637,  where  the  recitals  certify  adoption  of  essential  prelimi- 
nary proceedings,  municipality  is  estopped  thereby;  Huron  v.  Second 
Ward  Sav.  Bank,  86  Fed.  279,  30  C.  C.  A.  38,  and  Waite  v.  Santa  Cruz, 
75  Fed.  970,  89  Fed.  635,  where  bonds  recited  issue  thereof  under  re- 
funding act ;  Flasrg  v.  School  Dist.,  4  N.  D.  46,  51,  25  L.  R.  A.  370,  372, 
58  N.  W.  504,  506,  applying  rule  to  non-negotiable  school  district 
bonds;  dissenting  opinion  in  Doon  Twp.  v.  Cummins,  142  U.  S.  380,  35 
L.  Ed.  1049,  12  Sup.  Ct.  225,  majority  annulling  refunding  bonds  pur- 
chased with  knowledge  that  limit  was  passed;  Township  of  Washing- 
ton v.  Coler,  51  Fed.  365,  2  C.  C.  A.  272,  arguendo. 

Distinguished  in  Sutliff  v.  Lake  County  Commrs.,  147  U.  S.  235, 
37  L.  Ed.  149,  13  Sup.  Ct.  320,  where  statutes,  require  public  record  of 
county's  financial  condition;  Johnson  City  v.  Charleston  etc.  R.  R.  Co., 
100  Tenn.  147,  44  S.  W.  672,  recital  that  bonds  are  in  aid  of  State  cor- 
poration does  not  estop  denial. 

Municipal  bonds  in  the  hands  of  bona  fide  holders.    Note,  51  Am* 
St.  Rep.  835,  836,  856,  857. 
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Estoppel  of  public  corporation  to  deny  validity  of  bonds.    Note, 
L.  R.  A.  1915A,  947,  969,  974. 

Recovery  of  money  loaned  county  on  invalid  contract  to  pay  in- 
debtedness.   Note,  15  L.  R.  A.  (N.  8.)  569. 

Miscellaneous.  Cited  in  Kelly  v.  Cole,  63  Kan.  393,  65  Pac.  675, 
holding  unearned  interest  coupons  attached  to  municipal  bonds  are  not 
"bonded  indebtedness  actually  existing,"  being  exclusive  of  amount 
to  be  funded  under  statute  conferring  power. 

142  U.  S.  366-880,  35  L.  Bd.  1044,  12  Sup.  Ct.  220,  DOON  TOWNSHIP  v. 
CUMMINS. 

Statute  authorizing  issue  of  bonds  in  excess  of  constitutional  limit  Is 
▼old. 

Approved  in  City  of  Guthrie  v.  New  Vienna  Bank,  4  Okl.  209,  217, 
38  Pac.  9,  12,  reaffirming  rule;  Lanigan'v.  Town  of  Gallup,  17  N.  M. 
632,  131  Pac.  999,  bonds  authorized  by  board  of  town  trustees  for  con- 
struction of  waterworks  and  sewers  without  following  procedure  re- 
quired by  statute  are  invalid;  Martin  v.  Territory,  5  Okl.  194,  48  Pac. 
108,  city  warrants  issued  under  Laws  1890,  c.  14,  under  judgment  in 
settlement  of  debts  of  provisional  government,  are  void  if  at  time  of 
issuance  aggregate  of  indebtedness  exceeded  authorized  limit;  Rob- 
ertson v.  Staunton,  104  Va.  77,  51  S.  E.  180,  Const.,  art.  VIII,  §  127, 
fixing  limit  of  city  indebtedness,  is  self -executing ;  Laporte  v.  Game- 
well  Fire  Alarm  Tel.  Co.,  146  Ind.  469,  58  Am.  St.  Rep.  361,  35  L.  R.  A. 
688,  45  N.  E.  589,  adoption  of  similar  constitutional  provision  carries 
judicial   construction  thereof. 

Distinguished  in  Board  of  Education  v.  Bitting,  9  N.  M.  597,  58 
Pac.  398,  taxable  value  of  incorporated  board  of  education  includes 
town  property  within  its  boundaries. 

Municipal  bonds,  issued  in  excess  of  constitutional  limit,  are  Invalid. 
Approved  in  City  of  Santa  Cruz  v.  Wykes,  202  Fed.  370,  120  C.  C.  A. 
485,  purchasers  of  bonds  executed  by  private  corporation  operating 
waterworks  and  containing  no  recital  of  issuance  in  conformity  with 
law  are  charged  with  notice  of  want  of  authority  in  city  to  authorize, 
issue  or  secure  same  by  mortgage;  Ottumwa  v.  City  Water  Supply 
Co.,  119  Fed.  329,  59  L.  .R.  A.  604,  56  C.  C.  A.  219,  holding  plain  pur- 
pose of  Constitution  being  the  restricting  of  legislative  authority  to 
permit  municipality  to  exceed  limits  imposed,  any  excess  would  be 
void;  Fairfield  v.  Rural  Independent  School  Dist.,  Ill  Fed.  460,  hold- 
ing absolute  limitations  being  placed  upon  indebtedness  of  municipali- 
ties by  Const.  Iowa,  art.  XI,  §  3,  purchaser  charged  with  notice  of 
such  facts,  notwithstanding  their  recitals;  Pierre  v.  Dunscomb,  106 
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Fed.  621,  622,  623,  45  C.  C.  A.  499,  holding  State  Constitution  pro- 
hibiting cities  of  State  incurring  indebtedness  beyond  certain  per  cent, 
bonds  in  excess  of  limit,  upon  proof  of  fact,  are  void;  Lyon  County 
▼.  Keene  Five-Cent  Sav.  Bank,  100  Fed.  339,  40  C.  C.  A.  391,  holding 

municipal  bonds  payable  to  " or  order' '  legally  payable  to  bearer, 

who,  if  citizen  of  another  State,  may  sue  in  Federal  court,  though 
original  holder  could  not;  Bannock  Co.  v.  Bunting,  4  Idaho,  164,  165, 
37  Pac.  279,  holding  warrant  issued  for  purchase  of  courthouse  site 
expense  of  four  thousand  dollars  over  current  year's  expenses  not 
being  necessary,  violated  constitutional  provision,  section  3,  article  XI; 
Voss  v.  Waterloo  Water  Co.,  163  Ind.  85,  106  Am,  St.  Rep.  201,  66 
L.  R.  A.  95,  71  N.  £.  213,  where  water  contract  provided  for  payment 
of  yearly  sum  for  specified  term  as  hydrant  rentals,  which  sum  was 
to  be  paid  to  trustee  to  be  applied  on  company's  bonds  and  special 
water  taxes  and  general  taxes  pledged  for  payment  of  rentals,  indebt- 
edness created  within  constitutional  debt  limit;  State  ex  rel.  Decker 
v.  Stanfield,  34  Okl.  530,  126  Pac.  241,  provision  of  Constitution  that 
courts  shall  be  open  does  not  require  County  Court  to  remain  open 
after  funds  for  expenses  are  exhausted,  but  is  to  be  construed  in  con- 
nection with  provision  limiting  indebtedness  of  municipality;  Board 
of  County  Commrs.  of  D.  County  v.  Gillett,  9  Okl.  597,  60  Pac.  278, 
county  warrant  to  pay  salary  of  county  clerk  is  within  prohibition 
against  exceeding  debt  limit;  State  ex  rel.  Owen  v.  Donald,  160  Wis. 
59,  151  N.  W.  343,  land  purchase  contracts  for  reforestation  and  water- 
power  purposes  violated  constitutional  limitation  of  indebtedness; 
Montpelier  Savings  Bank  etc.  Co.  v.  School  District,  115  Wis.  630,  92 
N.  W.  441,  holding  school  directors  compromising  claims  against  dis- 
trict and  issuing  orders  to  pay  agreed  amount,  which  were  void  for 
want  of  power,  subsequent  bonds  thereon  void,  no  tax  being  voted; 
Shaw  v.  School  Dist.,  77  Fed.  279,  23  C.  C.  A.  169,  and  Birkholz  v. 
Dinnie,  6  N.  D.  514,  517,  72  N.  W.  932,  933,  following  rule;  Laporte 
v.  Gamewell  Fire  Alarm  Tel.  Co.,  146  Ind.  475,  58  Am,  St.  Rep.  365, 
85  L.  R.  A.  690,  45  N.  E.  591,  financial  condition  existing  at  time  when 
contract  is  made  governs,  not  time  of  payment;  Anderson  v.  Orient 
Fire  Ins.  Co.,  88  Iowa,  591,  593,  55  N.  W.  352,  353,  annulling  whole 
issue  of  bonds  issued  to  pay  indebtedness  exceeding  constitutional 
limit;  Lovejoy  v.  Foxcroft,  91  Me.  383,  40  Atl.  147,  uncollected  taxes 
and  other  assets  do  not  extend  limitation;  State  v.  McGraw,  12  Wash. 
544,  41  Pac.  894,  annulling  act  of  1895  authorizing  funding  of  out- 
standing warrants;  Earles  v.  Wells,  94  Wis.  296,  297,  59  Am,  St.  Rep. 
889,  890,  68  N.  W.  967,  968,  where  city,  by  indirect  method,  assumed 
responsibility  for  waterworks;  First  Nat.  Bank  v.  Doon  Twp.,  86 
Iowa,  339,  41  Am,  St.  Rep.  495,  53  N.  W.  304,  arguendo. 
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Distinguished  in  Keihl  v.  South  Bend,  76  Fed.  923,  36  L.  R.  A.  281, 
22  C.  C.  A.  618,  upholding  city  contract  for  monthly  rent  of  hydrants; 
Ashuelot  Nat.  Bank  v.  Lyon  County,  81  Fed.  129,  130,  in  determin- 
ing limit,  prior  invalid  issue  must  not  he  included  in  indebtedness; 
Aetna  life  Ins.  Co.  v.  Lyon  County,  82  Fed.  931,  to  extent  to  which 
proceeds  are  actually  applied  to  prior  debts;  Huron  v.  Second  Ward 
Sav.  Bank,  86  Fed.  278,  279,  30  C.  C.  A.  38,  upholding  bonds  issued 
to  refund  excessive  indebtedness  in  hands  of  innocent  purchaser;  Lake 
County  v.  Standley,  24  Colo.  11,  12,  49  Pac.  27,  bonds  issued  in  ex- 
change for  valid  warrants  do  not  increase  debt;  Heins  v.  Lincoln, 
102  Iowa,  74,  71  N.  W.  190,  where  refunding  bonds  were  placed  with 
trustee  to  exchange  for  outstanding  bonds;  State  v.  Rogers,  21  Wash. 
209,  57  Pac.  802,  upholding  bonds  sold  at  par  to  school  fund  to  retire 
general   State   warrants. 

Denied  in  Los  Angeles  v.  Teed,  112  Cal.  327,  44  Pac.  582,  uphold- 
ing funding  bonds  issued  under  Political  Code,  §§  4445  4149,  without 
popular  vote;  Veatch  v.  City  of  Moscow,  18  Idaho,  317,  21  Ann.  Caa. 
1332,  109  Pac.  723,  under  provision  of  Code,  municipality  may  issue 
refunding  bonds  without  submitting  question  to  vote  of  electors. 

Municipal    bonds  in  the    hands  of    bona    fide  holders.    Note,  51 
Am,  St.  Rep.  856,  860. 

Municipality  cannot  be  sued  In  equity  by  original  purchaser  to  recover 
price  paftt  on  such  Invalid  bonds. 

Approved  in  Crogster  v.  Bayfield  County,  99  Wis.  11,  74  N.  W.  638, 
single  issue  of  railroad-aid  bonds,  in  excess  of  limitation,  cannot  be 
scaled  down. 

Distinguished  in  Aetna  Life  Ins.  Co.  v.  Lyon  County,  95  Fed.  332, 
where  part  proceeds  of  excessive  issue  are  applied  to  prior  debts,  pur- 
chaser may  recover  difference  between  balance  of  debts  and  limitation. 

Municipality  is  not  estopped  to  deny  validity  of  bonds  by  payment 
of  interest. 

Approved  in  Green  v.  Shortell,  116  Ky.  134,  75  S.  W.  257,  reaffirming 
rule ;  Griggs  v.  Nadeau,  221  Fed.  385,  137  C.  C.  A.  189,  stipulation  by 
executors,  having  no  authority  to  bind  estate  by  contracts  sued  on, 
that  judgment  should  be  entered  against  them  as  executors  did  not 
estop  them  from  denying  estate's  liability  as  they  had  no  power  to 
make  such  stipulations;  Wetzell  v.  City  of  Paducah,  117  Fed.  655, 
holding  long  acquiescence  with  other  facts  estop  city  repudiating  bonds 
for  mere  irregularities  precedent  to  issuance  subscription  and  issuance 
expressly  authorized  by  charter;  Board  of  Commrs.  of  Oxford  v. 
Union  Bank,  96  Fed.  298,  37  C.  C.  A.  493,  and  Commissioners  of  Bun- 
combe Co.  v.  Payne,  123  N.  C.  489,  31  S.  E.  712,  both  following  rule; 
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Laporte  v.  Gamewell  Fire  Alarm  Tel.  Co.,  146  Ind.  476,  58  Am.  St.  Rep. 
366,  36  L.  R.  A.  690,  45  N.  E.  591,  common  council  cannot  ratify  nltra 
vires  contract;  Union  Bank  v.  Commissioners  of  Oxford,  119  N.  C. 
230,  34  L.  R.  A.  491,  25  S.  E.  970,  where  bonds  were  void  for  want  of 
legislative   regularity. 

Distinguished  in  City  of  Pierre  v.  Dunscomb,  106  Fed.  615,  45 
0.  C.  A.  499,  holding  where  innocent  purchaser  bought  negotiable  bonds 
from  others  than  municipality  or  its  agent,  reciting  they  were  issued  to 
fond  the  debt,  excessive  indebtedness  is  not  question  for  purchaser. 

School  district  is  municipal  corporation  within  meaning  of  Iowa  Con- 
stitution. 

Distinguished  in  Everett  v.  Independent  School  Dist.,  109  Fed.  702, 
703,  holding  if  at  issuance  of  series  of  bonds,  school  district  was  already 
indebted  beyond  constitutional  limit,  such  bonds  enforceable  to  extent 
that  their  proceeds  paid  valid  prior  indebtedness. 

Municipality  does  not  increase  indebtedness  by  giving  bonds  in  satis- 
faction of  judgment. 

Approved  in  Pierre  v.  Dunscomb,  106  Fed.  616,  45  C.  C.  A.  499, 
holding  funding  bonds  neither  create  nor  increase  the  indebtedness  of 
a  municipality,  but  merely  change  its  form;  Taylor  v.  School  District, 
97  Fed.  755,  holding  Iowa  school  district  created  by  division  of  larger 
district  liable  for  exchange  bonds  beyond  constitutional  amount,  issued 
to  pay  judgment  against  it;  Halsey  v.  Belle  Plaine,  128  Iowa,  471,  104 
N.  W.  495,  construing  term  "value  of  taxable  property"  as  used  in 
constitutional  provision  limiting  municipal  indebtedness;  Reynolds  v. 
Lyon  County,  121  Iowa,  736,  96  N.  W.  1097,  refunding  bonds,  proceeds 
for  sale  of  which  are  to  be  applied  to  those  outstanding  and  which 
increase  aggregate  debt  beyond  constitutional  limit,  are  void;  Brix  v. 
Clatsop  County,  46  Or.  231,  80  Pac.  651,  where  county  had  already 
exceeded  debt  limit  at  time  of  passage  of  statute  authorizing  levy  of 
special  tax  for  construction  of  courthouse,  levy  and  collection  of  such 
tax  for  payment  of  obligation  to  be  afterward  incurred  for  such  con- 
struction is  void;  Tyler  v.  Jester,  97  Tex.  360,  78  S.  W.  1062,  notes 
issued  by  city  to  replace  old  notes  do  not  create  debt;  Board  of 
Commrs.  of  Pratt  County  v.  Society  for  Savings,  90  Fed.  235,  32 
C.  C.  A.  596,  following  rule;  Mercer  County  v.  Provident  Life  etc.  Co., 
72  Fed.  637,  19  C.  C.  A.  44,  where  bonds  were  issued,  in  violation  of 
statute,  before  completion  of  railroad;  Aetna  Life  Ins.  Co.  v.  Lyon 
County,  82  Fed.  933,  upholding  refunding  bonds  to  extent  to  which 
proceeds  were  actually  applied  on  prior  debts;  Huron  v.  Second  Ward 
Sav.  Bank,  86  Fed.  280,  30  C.  C.  A.  38,  upholding  bonds  issued  to 
refund  excessive  indebtedness  in  hands  of  innocent  purchaser. 
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Distinguished  in  Keene  Five-Cent  Sav.  Bank.  v.  Lyon  County,  97 
Fed.  165,  holding  county  negotiable  bonds  issued  to  fund  outstand- 
ing indebtedness,  nothing  on  face  charging  purchaser  with  notice  of  con- 
stitutional excessiveness,  innocent  purchaser  for  value  may  rely  upon 
recitals. 

Denied  in  Veatch  v.  City  of  Moscow,  18  Idaho,  318,  21  Ann.  Cas. 
1332,  109  Pac.  723,  issuance  of  refunding  bonds  is  not  creation  of  new 
indebtedness  within  prohibition  of  Constitution,  where  liability  of  mu- 
nicipality is  not  increased;  Trainor  v.  Lee,  34  R.  I.  357,  Ann.  Gas. 
1914C,  1213,  83  Atl.  852,  fact  that  town's  debt  limit  was  exceeded  is 
no  defense  to  action  for  services  of  chief  of  police,  town  sergeant  and 
dog  lister;  Dring  v.  St.  Lawrence  Tp.,  31  S.  D.  208,  140  N.  W.  250, 
indebtedness  was  not  increased  by  township  bonds  issued  to  sink  arte- 
sian wells,  where  proceeds  were  used  to  pay  indebtedness  already 
incurred. 

What  is    municipal    indebtedness   within    meaning  of  prohibitions 

against.    Note,  44  Am.  St.  Rep.  240,  242. 
What  is  municipal  indebtedness  within  constitutional  debt  limit. 

Note,  45  Am*  St.  Rep.  258,  259. 
Funding  existing  debts  as  increasing  indebtedness  of  .municipality. 
Note,  21  Ann.  Gas.  1335. 

What  constitutes  "indebtedness"  of  municipality.    Note,  28  L.  R 
A.  408. 

Creation  of  indebtedness  within  meaning  of  debt  limit  provisions. 
Note,  37  L.  R.  A.  (N.  S.)  1100,  1101. 

Municipality  is  not  estopped  by  recitals  as  against  purchaser  who  knew 
constitutional  limit  was  exceeded. 

Approved  in  City  of  Guthrie  v.  New  Vienna  Bank,  4  Okl.  216,  38  Pac. 
11,  reaffirming  rule;  National  Life  Ins.  Co.  v.  Mead,  13  S.  Dak.  50, 
79  Am.  St.  Rep.  883,  82  N.  W.  81,  holding  though  recitals  were  in  effect 
representation  that  incurred  indebtedness  did  not  exceed  limit,  city 
not  estopped  to  show  increased  indebtedness  purchaser's  knowledge 
presumed;  Shaw  v.  Independent  School  Dist.,  62  Fed.  914,  purchaser 
is  charged  with  notice  of  listed  value  of  district  property;  Holliday  v. 
Hilderbrandt,  97  Iowa,  182,  66  N.  W.  91,  purchasers  of  school  bonds 
must  take  notice  of  constitutional  limitation. 

Distinguished  in  Independent  School  Dist.  v.  Rew,  111  Fed.  9,  55 
L.  R.  A.  364,  49  C.  C.  A.  198,  holding  municipal  officers  having  power 
and  duty  of  ascertaining  and  determining  necessary  facts  relative  to  bond 
issue,  their  certificate  estops  municipality  proving  falsity,  against  bona 
fide  holder;  Ashuelot  Nat.  Bank  v.  Lyon  County,  81  Fed.  131,  where 
bonds  themselves  do  not  exceed  limit  onus  is  on  municipality  to  show 
excess. 
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Estoppel  of  public  corporation  to  deny  validity  of  bonds.    Note, 
L.  R.  A.  1915A,  945,  946,  959. 

Self-executing  provisions  of  constitutions.    Note,  7  Ann.  Gas.  629. 

Ratification   by    public    corporation  of    invalid    contract.    Note, 
L.  R.  A.  1915A,  1025,  1036. 

142  U.  8.  381-385,  36  L.  Ed.  1060,  12  Sup.  Ot.  233,  SCOTT  v.  ELLERY. 

Bankrupt's  creditor,  proving  debt,  waives  right  to  deficiency  on  fore- 
closure, and  loses  right  on  discharge. 

Approved  in  Jones  v.  Springer,  226  U.  S.  155,  57  L.  Ed.  164,  33  Sup. 
Ct.  64,  innocent  purchaser  of  perishable  property  at  attachment  sale 
under  order  of  court  has  good  title,  notwithstanding  bankruptcy  pro- 
ceedings were  brought  within  four  months  after  attachment ;  First  Nat. 
Bank  v.  Pope,  85  Minn.  435,  89  N.  W.  319,  holding  under  Gen.  Stats. 
1894,  §  4234,  subd.  3,  proving  debt  as  unsecured,  and  taking  dividend, 
operates  as  waiver  and  release  of  all  security  held  by  creditor. 

142  TJ.  8.  386-305,  36  I*  Ed.  1051,  12  Sup.  Ot.  255,  CHARLOTTE  KTO.  B.  B. 
CO.  v.  OIBBES. 

Corporations  are  persons  within  Fourteenth  Amendment. 
Approved  in  Kansas  Natural  Gas  Co.  v.  Haskell,  172  Fed.  566,  act 
of  Oklahoma,  1907,  prohibiting  construction  of  pipe-lines  for  transpor- 
tation of  natural  gas  except  by  corporations  organized  under  charter 
prohibiting  transportation  of  gas  out  of  State,  is  void;  Ward  Lumber 
Co.  v.  Henderson-White  Mfg.  Co.,  107  Va.  630,  17  L.  R.  A.  (N.  S.) 
324,  59  S.  E.  478,  upholding  provision  of  Code  of  1904  authorizing 
service  of  process  on  corporations,  excepting  municipalities  and  banks, 
by  publication,  where  they  have  no  agent  in  county;  West  Virginia 
Transp  Co.  v.  Standard  Oil  Co.,  50  W.  Va.  616,  88  Am.  St.  Rep.  895, 
56  L.  R.  A.  804,  40  S.  E.  593,  holding  corporations  liable  for  damages 
for  torts  pursuant  to  conspiracy  and  combination  between  them  and 
other  corporations  or  persons,  just  like  natural  persons;  dissenting 
opinion  in  Hale  v.  Henkel,  201  U.  S.  84,  50  L.  Ed.  669,  26  Sup.  Ct.  370, 
majority  determining  right  of  corporation  charged  with  violation  of 
anti-trust  law  to  immunity  from  compulsory  production  before  grand 
jury  of  its  papers;  dissenting  opinion  in  Julian  v.  Kansas  City  Star 
Co.,  209  Mo.  103,  107  S.  W.  511,  majority  upholding  statute  of  1899 
providing  that  suit  against  corporation  may  be  brought  in  county 
where  cause  of  action  accrued  or  in  county  where  corporation  has  office 
for  agent  or  transaction  of  business;  Arkansas  v.  Kansas  etc.  Coal 
Co.,  96  Fed.  368,  following  rule;  Smyth  v.  Ames,  169  U.  S.  522,  42 
L.  Ed.  840,  18  Sup.  Ct.  424,  and  Covington  etc.  Co.  v.  Sandford,  164 
U.  S.  592,  41  L.  Ed.  565,  17  Sup.  Ct.  203,  within  both  deprivation  of 
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property  and  equal  protection  clauses;  Gulf  etc.  Ry.  Co.  v.  Ellis,  165 
U.  S.  154,  41  L.  Ed.  668,  17  Sup.  Ct.  256,  annulling  law  allowing  attor- 
ney's fees  against  railroads  for  failure  to  settle  petty  claims  in  thirty 
days;  Pittsburgh  etc.  R.  R.  Co.  v.  Montgomery,  152  Ind.  8,  71  Am.  St 
Rep.  807,  49  N.  E.  585,  railroads  are  persons  within  bill  of  rights; 
Opinion  of  Justices,  66  N.  H.  630,  33  Atl.  1077,  denying  State's  right 
to  appropriate  railroad  without  adequate  compensation;  McCandlessv. 
Richmond  etc.  R.  R.,  38  S.  C.  110,  18  L.  R.  A.  443,  16  S.  E.  431, 
arguendo. 

Word  "person"  as  including  private  corporation.    Note,  20  Aon. 

Ca#.  739. 
Scope  of  term  " persons."    Note,  19  L.  R.  A.  824. 

Railroads,  being  quasi-public  corporations,  are  subject  to  legislative 
control. 

Approved  in  Fargo  v.  Powers,  220  Fed.  710,  upholding  Michigan  stat- 
ute imposing  tax  upon  express  company  on  mileage  basis;  United 
States  v.  Adair,  152  Fed.  756,  759,  upholding  act  of  Congress  of  1898, 
regulating  relations  of  interstate  carriers  and  their  employees; 
Matthews  v.  Board  of  Corporation  Commrs.,  97  Fed.  404,  holding  act 
of  1899  of  North  Carolina,  creating  State  corporation  commission, 
giving  right  to  regulate  railroad  rates,  operates  as  alteration  and 
repeal  pro  tanto,  aiiy  railroad  charter  to  the  contrary ;  Pearsall  v.  Great 
Northern  R.  R.  Co.,  161  U.  S.  666,  40  L.  Ed.  845,  16  Sup.  Ct.  710,  legis- 
lature may  limit  charter  power  of  consolidating  as  to  parallel  lines; 
Louisville  etc.  R.  R.  Co.  v.  Kentucky,  161  U.  S.  696,  40  K.  Ed.  858,  16 
Sup.  Ct.  722,  upholding  constitutional  inhibition  of  combination  of 
parallel  lines;  Michigan  Tel.  Co.  v.  Charlotte,  93  Fed.  15,  upholding 
ordinance  requiring  removal  of  telegraph  wire  erected  by  city's  per- 
mission; McCandless  v.  Richmond  etc.  R.  R.  Co.,  38  S.  C.  110,  18 
L.  R.  A.  448,  16  S.  E.  431,  upholding  law  making  railroad  liable  for 
fires  caused  by  sparks  from  engines;  Mathis  v.  Southern  Ry.  Co.,  53 
S.  C.  257,  31  S.  E.  244,  cause  is  not  removable  by  foreign  company 
operating  railroad  under  act  of  1896. 

Mode  and  manner  of  regulation  is  matter  of  legislative  control. 
Approved  in  State  v.  Jacksonville  Term.  Co.,  41  Fla.  408,  27  South. 
235,  holding  mandamus  will  lie  to  compel  observation  of  regulation 
made  by  railroad  commission  under  powers  conferred  by  chapter 
4700,  Laws  1899,  if  duty  to  public  justify;  Alton  and  Southern  R.  v. 
Vandalia  R.  Co.,  268  111.  80,  108  N.  E.  804,  method  of  regulating  rail- 
road crossing  may  be  delegated  to  commission,  such  as  Publie  Utili- 
ties Commission  created  by  laws  of  1913;  State  ex  rel.  Taylor  v. 
Missouri  Pac.  Ry.  Co.,  76  Kan.  480,  92  Pac.  610,  upholding  statute 
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creating  railroad  commission  to  regulate  intrastate  railroads;  State 
v.  Standard  Oil  Co.,  218  Mo.  383,  116  S.  W.  1020,  upholding  statute 
of  1899,  providing  for  forfeiture  of  corporate  franchises  and  licenses 
on  conviction  of  corporation  of  violating  State  Anti-trust  Act. 

State  tax,  to  meet  expense*  of  railroad  commission,  does  not  violate 
Fourteenth  Amendment. 

Approved  in  Consolidated  Coal  Co.  v.  Illinois,  185  U.  S.  207,  46  L.  Ed. 
876,  22  Sup.  Ct.  617,  holding  act  of  May  28,  1879,  111.,  providing  for 
appointment  of  State  mine  inspectors,  fees  payable  by  mine-owners, 
is  not  arbitrary  or  unreasonable  within  Fourteenth  Amendment;  Lake 
Erie  etc.  R.  R.  Co.  v.  Shelley,  163  Ind.  47,  71  N.  E.  155,  railroad  can- 
not, on  establishment  of  highway  across  tracks,  recover  expense  of  con- 
structing and  maintaining  necessary  crossings;  Schaake  v.  Dolley,  85 
Kan.  608,  Ann.  Cat.  1913A,  254,  37  L.  R.  A.  (N.  8.)  877,  118  Pae.  84, 
upholding  law  of  1911,  providing  that  charter  board  may  refuse  charter 
to  bank  upon  its  determination  against  necessity  of  business  in  com- 
munity; Delaware  etc.  R.  Co.  v.  Board  of  Public  Utility  Commrs.,  83 
N.  J.  L.  216,  84  Atl.  704,  upholding  order  of  Public  Utility  Commission 
requiring  railroads  supplying  drinking  water  for  passengers  to  supply 
sanitary  drinking-cups ;  Stine  v.  Lewis,  33  Okl.  620,  127  Pac.  401,  up- 
holding law  of  1909,  authorizing  dipping  of  infected  cattle  and  charging 
expense  to  owner;  Noble  State  Bank  v.  Haskell,  22  Okl.  70,  97  Pac. 
600,  act  of  1907,  establishing  depositors'  guaranty  fund,  is  not  impair- 
ment of  obligation  of  contract ;  State  ex  rel.  Davis-Smith  Co.  v.  Clausen, 
65  Wash.  188,  37  L.  R.  A.  (N.  S.)  466,  117  Pac.  1111,  2  N.  C.  C.  A. 
823,  3  N.  C.  C.  A.  621,  upholding  industrial  insurance  law  of  1911,  re- 
quiring contributions  from  employers  to  insurance  fund  to  provide  re- 
lief for  workmen  in  extrahazardous  occupations;  State  v.  St.  Mary's 
Franco-American  Petroleum  Co.,  58  W.  Va.  Ill,  112  Am.  St  Rep.  954, 
51  S.  E.  866,  upholding  Acts  1905,  c.  39,  p.  401,  requiring  corporations 
to  appoint  auditor  as  process  agent;  Chicago  etc.  R.  R.  Co.  v.  Chicago, 
166  U.  S.  255,  41  L.  Ed.  991,  17  Sup.  Ct.  592,  expense  of  gates  at  cross- 
ings of  highway  must  be  borne  by  railroad;  McCandless  v.  Richmond 
etc.  R.  R.  Co.,  38  S.  C.  116,  18  L.  R.  A.  445,  16  S.  E.  433,  upholding  law 
making  railroads  liable  for  fires  caused  by  sparks  from  engines ;  Waters- 
Pierce  Oil  Co.  v.  State,  19  Tex.  Civ.  App.  13,  44  S.  W.  942,  upholding 
law  against  combinations  in  restraint  of  trade. 

Distinguished  in  Ex  parte  Gardner,  84  Kan.  269,  33  L.  R.  A.  (N.  S.) 
956,  113  Pac.  1056,  laws  of  1895,  requiring  railroads  to  transport  officers 
and  men  of  Kansas  national  guard,  when  in  performance  of  military 
duty,  at  rate  of  one  cent  per  mile,  is  void;  Delaware  etc.  R.  Co.  v. 
Board  of  Public  Utilities  Commrs.,  85  N.  J.  L.  37,  88  Atl.  852,  order 
XV— 61 
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of  Public  Utilities  Commission  to  compel  railroads  to  carry  members 
of  State  Water  Supply  Commission  free  is  void. 

Requiring  road  to  bear  burden  of  service  essential  to  public  is  not 
denying  equal  protection  of  law. 

Approved  in  Noble  State  Bank  v.  Haskell,  219  U.  S.  112,  Ann.  Gas. 
1912A,  487,  32  L  R.  A.  (N.  S.)  1062,  55  L.  Ed.  117,  31  Sup.  Ct.  186, 
upholding-  acts  of  1907  and  1909  of  Oklahoma  subjecting  State  banks 
to  assessments  for  Depositors'  Guaranty  Fund;  St.  Mary's  Franco- 
American  Petroleum  Co.  v.  West  Virginia,  203  U.  S.  192,  51  L.  Ed.  147, 
27  Sup.  Ct.  132,  upholding  act  of  West  Virginia  requiring  nonresident 
domestic  corporations  and  foreign  corporations  to  make  State  auditor 
their  attorney  for  service  of  process,  and  requiring  payment  of  annual 
fee  of  ten  dollars  for  such  services;  Chicago  v.  Union  Traction  Co., 
199  111.  269,  65  N.  E.  246,  holding  ordinance  requiring  street  railway 
to  clean  street  between  its  tracks  not  violating  equality  and  uniformity 
of  legislation;  Detroit  etc.  Ry.  Co.  v.  Commissioner  of  Railroads,  127 
Mich.  229,  62  L.  R.  A.  149,  86  N.  W.  846,  holding  under  Act  1893, 
No.  171,  §  5,  commissioner  is  properly  authorized  to  provide  suitable 
safeguards  at  crossings  of  railroads  and  street  railroads,  and  apportion 
the  expense  thereof;  Southern  Kansas  Ry.  Co.  v.  Oklahoma  City,  12 
Okl.  106,  69  Pac.  1058,  enjoining  opening  of  street  until  it  has  paid 
for  railroad's  improvements;  New  York  v.  Squire,  145  U.  S.  191,  36 
L.  Ed.  672,  12  Sup.  Ct.  884,  upholding  act  requiring  electric  companies 
to  pay  salaries  of  subway  commissioners;  New  York  etc.  R.  R.  Co.  v. 
Bristol,  151  U.  S.  571,  38  L.  Ed.  274,  14  Sup.  Ct.  442,  upholding  imposi- 
tion on  railroads  of  expense  of  altering  grade  crossings;  Campbell  v. 
Cook,  86  Tex.  634,  40  Am,  St.  Rep.  882,  26  S.  W.  487,  upholding  law 
defining  fellow-servants  on  railroads ;  Union  etc.  Life  Ins.  Co.  v.  Chow- 
ning,  86  Tex.  657,  24  L.  R.  A.  505,  26  S.  W.  983,  and  Mutual  Life  Ins. 
Co.  v.  Blodgett,  8  Tex.  Civ.  App.  51,  27  S.  W.  288,  upholding  law 
awarding  damages  against  insurance  companies  for  delay  in  paying 
losses. 

Constitutionality  of  laws   charging  'expense  of  police  regulations 
on  business  regulated.    Note,  16  L.  R.  A.  381. 

1         Constitutional  equality  as  to  corporate  taxation.    Note,  60  L.  R.  A. 
331,  339,  346,  353. 

Constitutional  questions  raised  by  the  enactment  of  Compulsory 

Workmen's  Compensation  Acts  based  upon  State  insurance  funds, 
and  Compensation  Acts  modeled  after  the  British  Compensation 
Act  of  1906.    Note,  10  N.  G.  0.  A.  21. 

State  constitutional  provision  for  uniformity  does  not  prevent  special 
tax  to  meet  expenses  of  railroad  commission. 
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Approved  in  Michigan  ejc.  R.  R.  Co.  v.  Powers,  201  U.  S.  293,  50 
L.  Ed.  761,  26  Sup.  Ct.  466,  affirming  Michigan  R.  R.  Tax  Cases,  138 
Fed.  233,  upholding  Mich.  Pub.  Acts  1901,  p.  236,  relating  to  taxation 
of  railroad  property  at  average  rate  of  taxation  for  other  property; 
State  v.  Canadian  Pac.  Ry.  Co.,  100  Me.  207,  60  Atl.  903,  where  railroad 
is  authorized  to  own  and  operate  lines  of  steamers  beyond  termini, 
length  of  such  lines  excluded  in  determining  franchise  tax;  Columbus 
Southern  Ry.  Co.  v.  Wright,  151  U.  S.  482,  38  L.  Ed.  244,  14  Sup.  Ct. 
400,  upholding  Georgia  law  apportioning  movable  personalty  for  taxa- 
tion among  counties  traversed  by  railroad;  Pittsburgh  etc.  Ry.  Co.  v. 
Backus,  154  U.  S.  431,  88  L.  Ed.  1038,  14  Sup.  Ct.  1119,  upholding  Texas 
railroad  tax  act  of  1891,  except  as  to  sections  5  and  14;  Western  Union 
TeL  Co.  v.  Henderson,  68  Fed.  600,  and  Western  Union  Tel.  Co.  v. 
Taggart,  163  U.  S.  21,  41  L.  Ed.  57,  16  Sup.  Ct.  1061  (affirming  141  Ind. 
293,  40  N.  E.  1054),  both  upholding  similar  tax  of  telegraph  companies 
based  on  length  of  State  wires;  Western  Union  Tel.  Co.  v.  State,  146 
Ind.  61,  44  N.  E.  795,  upholding  law  awarding  damages  against  telegraph 
companies  for  neglect  to  pay  taxes. 

Fourteenth  Amendment  considered  with  relation  to  special  privi- 
leges, burdens  and  restrictions.    Note,^5  Am.  St.  Rep.  873,  885. 

142  U.  8.  896-416,  35  L.  Ed.  1055,  12  Sup.  Ot.  188,  WIGGINS  FERRY  CO. 
v.  OHIO  ETC.  BY. 

Purchase  at  foreclosure  by  new  corporation  does  not  make  latter  liable 
for  old  company's  obligations. 

Approved  in  Baker  Furniture  Co.  v.  Hall,  76  Neb.  101,  111  N.  W. 
132,  person  contributing  capital  to  new  corporation  organized  to  suc- 
ceed partnership  contributing  stock  of  furniture,  bills  receivable,  and 
real  estate,  is  not  liable  to  creditor  for  partnership  debt;  Brockert  v. 
Iowa  Cent.  Ry.  Co.,  93  Iowa,  136,  61  N.  W.  406,  following  rule ;  Trimble 
v.  Union  Nat.  Bank,  71  Mo.  App.  486,  refusal  to  interplead  upon  order 
of  justice,  without  authority,  does  not  bar  suit. 

When  a  corporation  becomes  liable  for  the  debts  of  a  preceding 
corporation  or  partnership.    Note,  59  Am.  St.  Bep.  558. 

Liability  of  purchaser  of  railroad  on  personal   contracts  of  old 
corporation.    Note,  6  Ann.  Cas.  886. 

Stranger   knowing   of   contract,    and   entering   Into   negotiations   on 
strength  of  It,  cannot  deny  liability. 

Approved  in  Swift  &  Co.  v.  Detroit  Rock  Salt  Co.,  233  Fed.  233, 
defendant  apparently  recognizing  contract  made  by  predecessor  by 
making  deliveries  and  accepting  benefits  thereunder  is  estopped  to  deny 
authority  of  its  agent  to  recognize  contract;  Central  Improvement  Co. 
v.  Cambria  Steel  Co.,  210  Fed.  700,  127  C.  C.  A.  184,  unsecured  creditor 


142  U.  S.  396-416       NOTES  ON  U.  S.  REPORTS.  964 

of  old  company  left  unpaid  by  reorganization  scheme  may  hold  new 
company  liable;  Hinchman  v.  Consolidated  Arizona  Smelting  Co.,  198 
Fed.  912,  agreement  for  sale  of  copper  mining  property  in  which  par- 
chase  money  was  to  be  paid  from  net  earnings  providing  that  it  is  to 
be  binding  on  successors  and  assigns,  is  covenant  running  with  land 
and  subsequent  purchasers  with  notice  take  subject  thereto;  E.  £. 
Taenzer  &  Co.  v.  Chicago  etc.  R.  Co.,  170  Fed.  245,  246,  247,  95  C.  C.  A. 
436,  railroad  company  adopting  contract  between  its  predecessor  and 
lumber  company  by  accepting  benefits  and  demanding  performance  is 
estopped  to  deny  liability  on  contract,  and  may  be  held  liable  for  its 
own  breaches  in  action  at  law;  Rowlett  v.  Nash,  38  App.  D.  C.  605, 
person  occupying  land  of  another  in  subordination  to  such  other's  title 
and  with  his  assent  is  tenant,  so  far  as  to  estop  him  to  deny  title  of 
owner,  and  this  estoppel  extends  to  person  entering  under  such  tenant  by 
assignment  or  purchase;  Warren  v.  Susman,  168  N.  C.  463,  84  S.  E.  763, 
where  original  complaint  is  to  set  aside  sale  of  mortgaged  premises, 
defendant  permitting  amendment  to  recover  value  of  land  cannot,  after 
trial  on  merits,  contend  that  original  complaint  was  irrevocable  election; 
Chicago  etc.  Ry.  Co.  v.  Denver  etc.  R.  R.  Co.,  143  U.  S.  609,  36  L.  Ed. 
281,  12  Sup.  Ct.  483,  where  defendant  had  recognized  plaintiff  for  over 
a  year  as  assignee  of  joint-track  lease;  Florida  Cent.  etc.  R.  R.  Co.  v. 
Bucki,  68  Fed.  867,  16  C.  C.  A.  42,  averment  of  adoption  of  contract 
will  support  action  for  excessive  freight  charge;  Schmidt  v.  Louisville 
etc.  Ry.  Co.,  99  Ky.  156,  38  L.  R.  A.  818,  35  S.  W.  139,  lessee's  assignee, 
defending  action  by  lessor  against  lessee  to  enforce  application  of  earn- 
ings as  agreed,  is  bound  by  judgment;  Schmidt  v.  Louisville  etc.  R.  & 
Co.,  101  Ky.  470,  41  S.  W.  1023,  lessee's  assignee  cannot,  after  oper- 
ating road  and  collecting  money  due  it  from  lessor,  repudiate  obliga- 
tions thereof;  Horsky  v.  Helena  Consolidated  Water  Co.,  13  Mont. 
234,  33  Pac.  690,  upholding  complaint  alleging  assumption  by  defend- 
ant of  water  contract  and  collection  of  rates. 

Distinguished  in  Consolidated  Arizona  Smelting  Co.  v.  Hinchman, 
212  Fed.  826,  129  C.  C.  A.  267,  agreement  of  purchaser  to  pay  percent- 
age of  net  profits  of  operation  of  mines  until  vendor  is  paid  does  not 
bind  purchaser  at  sale  by  trustee  in  bankruptcy,  where  he  has  from 
first  refused  to  be  bound  by  contract  of  bankrupt;  Fountain  Valley 
Land  &  Irr.  Co.  v.  Pearsons,  201  Fed.  328,  119  C.  C.  A.  562,  holding 
agent  is  not  entitled  to  undivided  interest  in  notes  and  mortgages  of 
trust  company  and  land  company,  but  is  only  entitled  to  his  commis- 
sions after  purchase  price  of  land  has  been  paid;  Sloss  Iron  etc.  Co.  v. 
South  Carolina  etc.  R.  R.  Co.,  85  Fed.  136,  129  C.  C.  A.  50,  where  rail- 
road purchaser,  continuing  to  receive  coal,  had  no  knowledge  of  ven- 
dor's option  to  renew  annual  contract;  Chamberlain  v.  Pierson,  87  Fed. 
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425,  31  C.  C.  A.  157,  employees,  without  notice  thereof,  are  not  bound 
by  contract  for  free  carriage  at  own  risk. 

Judgment  on  demurrer  to  declaration,  is  estoppel  only  as  to  points 
raised  by  pleadings. 

Approved  in  Linton  v.  Omaha  Wholesale  Produce  Market  House  Co., 
218  Fed.  334,  133  C.  C.  A.  336,  judgment  for  complainant  in  suit  to 
quiet  title,  where  trustee  is  joined  as  defendant  without  disclosing  his 
capacity  as  trustee,  though  such  interest  is  attributed  to  him  by  bill, 
is  bar  to  suit  by  trustee  for  same  beneficiaries ;  John  II  Estate  v.  Brown, 
201  Fed.  246,  119  C.  C.  A.  458,  decree,  in  suit  to  establish  rights  of 
children  as  remaindermen  in  estate,  dismissing  bill  on  demurrer  by 
court  without  jurisdiction  is  not  bar  to  subsequent  suit;  Stewart  v. 
Board  of  Trustees  of  Park  College,  156  Fed.  775,  84  C.  C.  A.  451,  decree 
of  State  court  in  suit  for  cancellation  of  mortgage  and  foreclosure  deed 
on  condition  of  paying  mortgage  debt,  though  on  demurrer,  is  bar  to 
suit  in  Federal  court  for  same  purpose;  Dennison  Mfg.  Co.  v.  Scharf 
Tag  Label  etc.  Co.,  121  Fed.  318,  57  C.  C.  A.  1,  holding  decree  sustain- 
ing demurrer  to  bill,  and  dismissing  same  for  want  of  general  equity, 
not  bar  to  second  suit  for  unfair  competition;  Ohio  River  R.  Co.  v. 
Fisher,  115  Fed.  936,  53  C.  C.  A.  411,  holding  decree  rendered  on  de- 
murrer is  conclusive  only  on  issues  joined  by  pleadings,  and  decree  on 
validity  of  will  as  court's  opinion  not  pleadable  as  adjudication;  Kil- 
ham  v.  Wilson,  112  Fed..  573,  50  C.  C.  A.  454,  holding  judgment  for 
twenty-five  thousand  dollars  for  ranch  in  question  bars  an  action  in 
equity  for  accounting  for  fifty  thousand  dollars  or  any  part  thereof; 
Capaccio  v.  Merrill,  222  Mass.  310,  110  N.  E.  626,  judgment  in  favor 
of  defendant  on  demurrer  to  defective  declaration  is  not  conclusive 
against  plaintiff's  right  to  recover  under  amended  declaration;  Oakes  v. 
Ziemer,  71  Neb.  67,  98  N.  W.  444,  holding  answer  declared  insufficient 
in  suit  to  foreclose  tax  lien  presented  all  facts  on  which  right  to  redeem 
is  based  and  decree  in  that  suit  is  bar  to  suit  to  open  decree;  Dietrich 
v.  Deavitt,  81  Vt.  169,  69  Atl.  664,  adjudication  in  suit  to  foreclose 
mortgage  that  facts  are  same  as  in  former  suit  declaring  mortgage  void 
and  decision  must  be  same  is  not  bar  to  suit  to  validate  and  enforce 
mortgage  or  to  enforce  it  as  equitable  mortgage;  Ryan  v.  Seaboard  & 
R.  R.  Co.,  89  Fed.  403,  dismissal  for  failure  to  comply  with  court  rule 
is  not  res  ad  judicata;  Taylor  v.  Matteson,  86  Wis.  122,  56  N.  W.  832, 
indorser,  whose  action  against  indemnitor  has  been  dismissed  for  failure 
to  aver  payment,  may  sue  against. 

Distinguished  in  Northern  Pacific  Ry.  Co.  v.  Slaght,  205  U.  S.  130, 
51  L.  Ed.  741,  27  Sup.  Ct.  442,  adverse  judgment  on  demurrer  bars 
plaintiff  from  asserting  title  to  same  property  against  same  parties  un- 
der different  source  of  title. 
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Judgment  or  decree  on  merits  rendered  on  demurrer  as  constituting 
former  adjudication.    Note,  Ann.  Gas.  1913A,  543. 

Judgment,  in  common-law  suit  for  rent,  will  not  bar  suit  in  equity  for 
use  and  occupation. 

Approved  in  Fayerweather  v.  Ritch,  195  U.  S.  300,  49  L.  Ed.  211,  25 
Sup.  Ct.  58,  validity  of  releases  is  res  ad  judicata  where  question  of 
validity  for  fraud  put  in  issue  by  pleadings,  where  decree  could  not 
have  been  rendered  without  upholding  them  and  decree  was  affirmed. 

Appellate  court  may,  where  plaintiff  has  equitable  right  to  relief,  re- 
mand for  amendment. 

Approved  in  Hawthorne  v.  Panama  Park  Co.,  44  Fla.  198,  103  Am. 
St.  Rep.  138,  32  South.  813,  following  rule;  Central  Improvement  Co. 
v.  Cambria  Steel  Co.,  210  Fed.  722,  127  C.  C.  A.  184,  appellate  court 
may  correct  error  appearing  on  face  of  master's  report,  in  absence  of 
exception,  and  enter  just  final  decree;  Massie  Wireless  Tel.  Co.  v.  Enter- 
prise Transp.  Co.,  175  Fed.  10,  99  C.  C.  A.  146,  stating  practice  with 
reference  to  reports  of  evidence  by  masters  and  right  of  relief  in 
appellate  court  from  strictness  of  rule ;  l?ox  v.  Patterson,  43  App.  D.  C. 
491,  holding,  in  suit  for  accounting  that  it  is  not  error  after  announce- 
ment of  decision,  but  before  decree,  to  allow  amendment  of  complaint 
so  as  to  conform  to  case  made  by  testimony  and  to  allow  defendant  to 
answer  bill  as  amended;  Wagenhurst  v.  Wineland,  22  App.  D.  C.  367, 
reversing  decree  in  suit  to  determine  ownership  of  funds  deposited  with 
treasurer  of  United  States,  where  only  ground  for  sustaining  excep- 
tions to  answer  raising  defense  of  former  adjudication  was  failure  to 
support  answer  with  copy  of  record  and  decree  in  former  suit,  and 
remanding  cause  for  amendment  to  answer;  Ratlin*  v.  Sommers,  55 
W.  Va.  37,  46  S.  E.  715,  upholding  allowance  of  amendment  to  bill  for 
specific  performance. 

Distinguished  in  Jackson  &  Sharp  Co.  v.  Fay,  20  App.  D.  C.  115, 
denying  motion  to  amend  declaration  in  action  of  deceit  in  appellate 
court,  where  plaintiff  elected  not  to  amend  in  lower  court. 

Bules  of  pleading  should  be  construed  so  as  to  attain  substantial  Justice. 
Approved  in  Hartford  Fire  Ins.  Co.  v.  Hollis,  58  Fla.  276,  50  South. 
988,  holding  appellate  court  in  passing  upon  assignment  of  error  based 
on  ruling  sustaining  demurrer  to  pleas  will  limit  its  investigation  to 
grounds  of  demurrer  unless  pleas  are  so  faulty  as  to  constitute  no 
defense. 

Appellate  court  may  permit  amendment  of  pleadings  if  other  party 
will  not  be  unjustly  prejudiced. 

Approved  in  J.  W.  Bishop  Co.  v.  Shelhorse,  141  Fed.  647,  72  C.  C.  A. 
337,  trial  judge  may  suggest  to  plaintiff  addition  of  count  to  declara- 
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tion  setting  forth  more  clearly  matters  covered  by  general  averment; 
Mossberg  v.  Nutter,  124  Fed.  967,  60  C.  C.  A.  98,  holding  decree  ap- 
pealed from  not  being  final,  Circuit  Court  of  Appeals  upon  request  of 
trial  judge  will  return  records  permitting  supplemental  bill  on  newly 
discovered  evidence;  Thomas  v.  Winne,  122  Fed.  398,  58  C.  C.  A.  613, 
holding  habeas  corpus  proceedings  to  discharge  naval  recruit,  no  issue 
of  intoxication  at  enlistment  presented  by  pleadings,  no  review  of 
question  on  appeal  though  he  testified;  Davis  v.  Adams,  102  Fed.  525, 
42  C.  C.  A.  493,  holding  in  Federal  admiralty  court  no  technical  rules 
of  variance  exist  which  prevents  recovery,  libelant  showing  meritorious 
case,  as  amendment  is  allowable  at  any  stage  to  conform  to  evidence; 
Union  Cent.  Life  Ins.  Co.  v.  Phillips,  102  Fed.  28,  41  C.  C.  A.  263,  holding 
matters  of  amendments  to  pleadings,  particularly  trial  amendments,  are 
within  discretion  of  trial  court,  and  its  action  not  reviewable  on  writ  of 
error;  United  States  v.  Coe,  155  U.  S.  84,  39  L.  Ed.  78,  15  Sup.  Ct.  18, 
act  of  1891,  authorizing  amendment  of  proceedings  in  court  of  private 
land  claims,  is  not  mandatory;  Jones  v.  Meehan,  175  U.  S.  29,  44  L.  Ed. 
60,  20  Sup.  Ct.  12,  basing  decision  upon  facts  which  might,  upon 
amendment,  be  set  up;  In  re  Gamewell  Fire- Alarm  Tel.  Co.,  73  Fed. 
911,  912,  20  C.  C.  A.  Ill,  Federal  appellate  courts  may  entertain  peti- 
tion for  leave  to  file  bill  of  review  below;  Trimble  v.  Union  Nat.  Bank, 
71  Mo.  App.  487,  directing  permission  to  amend  cross-bill  and  judgment 
thereon. 

Law  is  especially  Indulgent  to  tenant  in  respect  to  fixtures. 

Approved  in  Carper  v.  Risdon,  19  Colo.  App.  534,  76  Pac.  745,  re- 
affirming rule;  St.  Paul,  M.  &  M.  Ry.  Co.  v.  Western  Union  Tel.  Co., 
118  Fed.  513,  55  C.  C.  A.  263,  holding  under  contract  permitting  tele- 
graph company  maintaining  its  line  for  ten  years  on  railroad  property, 
and  containing  no  express  provision  concerning  expiration,  railroad 
equitably  entitled  to  compensation  only  where  use  continued;  Shafter 
Estate  Co.  v.  Alvord,  2  Cal.  App.  605,  84  Pac.  280,  tenant  may,  prior 
to  expiration  of  term  of  lease,  remove  buildings  erected  by  him  on  prem- 
ises, provided  premises  not  injured  by  removal;  Baker  v.  McClurg,  198 
111.  34,  92  Am,  St.  Rep.  266,  64  N.  £.  703,  holding  where  owner  of 
leased  premises  released  retiring  member  of  firm  and  took  lease  of  re- 
maining partner  for  unexpired  term  on  original  terms,  trade  fixtures 
could  be  removed;  Brown  v.  Reno  etc.  Power  Co.,  55  Fed.  235,  right  to 
remove  continues  under  tenancy  at  will  after  lease  expires. 

Distinguished  in  Sampson  v.  Camperdown  etc.  Mills,  64  Fed.  942,  but 
not  afterward. 

What  constitutes  a  fixture.    Note,  12  E.  R.  G.  225. 

Balls  affixed  to  roadbed  may  be  removed  from  land  occupied  under 
agreement  with  owner. 
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Approved  in  In  re  Howard  Laundry  Co.,  203  Fed.  448,  121  C.  C.  A. 
555,  where  engine  resting  on  brick  foundation  two  feet  higher  than  floor 
level  was  held  to  be  trade  fixture  and  removable  as  against  landlord, 
by  tenant 's  trustee  in  bankruptcy,  landlord  was  entitled  to  have  founda- 
tion removed  at  expense  of  bankrupt's  estate;  In  re  Montello  Brick 
Works,  163  Fed.  632,  building  erected  for  manufacturing  plant  is  trade 
fixture,  which  lessee  may  remove  during  term;  Western  Union  Tel.  Co. 
v.  Pennsylvania  Co.,  125  Fed.  70,  holding  terms  of  agreement  deter- 
mine whether  telegraph  poles  and  wires  erected  along  a  railroad  lose 
their  character  as  personalty;  Mercantile  Trust  etc.  Co.  v.  Roanoke  & 
x  S.  R.  Co.,  109  Fed.  11,  holding  railroad  company  laying  track  upon 
another's  roadbed  under  agreement,  such  not  part  of  realty,  but  passes 
under  previous  mortgage  covering  after  acquired  property;  Western 
Union  Tel.  Co.  v.  Modesto  Irr.  Co.,  149  Cal.  665,  9  Ann.  Gas.  1190,  87 
Pac.  192,  irrigation  district  organized  under  statute  authorizing  assess- 
ment of  real  property  cannot  assess  poles  and  wires  of  telegraph  com- 
pany on  land  of  railway  under  contract  reserving  them  as  personal 
property;  Woods  v.  Bank  of  Haywards,  10  Cal.  App.  96,  106  Pac.  731, 
under  provision  of  Civil  Code  authorizing  tenant  to  remove  trade  fix- 
ture, bank  could  remove  steel  safe  before  termination  of  tenancy; 
Northwestern  Lumber  etc.  Co.  v.  Parker,  125  Minn.  Ill,  145  N.  W.  965, 
enforcing  mechanics'  liens  against  owner  for  installing  steam-heating 
plant  at  instance  of  tenant  with  assent  of  owner,  where  plant  was  not 
removable;  Young  v.  Consolidated  Imp.  Co.,  23  Utah,  593,  65  Pac.  722, 
holding  the  mutual  extension  of  the  terms  and  conditions  of  lease  in- 
cluded the  right  of  lessee  to  remove  improvements  placed  thereon  by 
him. 

Railroad  as  realty  or  personalty.    Note,  66  L.  R.  A.  41. 

Miscellaneous.  Cited  in  Graham  v.  Macon  etc.  R.  R.  Co.,  120  Ga. 
759,  49  S.  E.  76,  upholding  contract  for  exchange  of  freight  between 
railroad  and  steamboat  owners. 

142  XT.  S.  417-450,  35  L.  Ed.  1063, 12  Snp.  Ot.  239,  SIMMONS  GBEEK  GOAL 
CO.  v.  DOEAN. 

Line  of  survey  may  be  run  in  direction  which  will  include  all  known 
calls. 

Approved  in  Belding  v.  Hebard,  103  Fed.  537,  43  C.  C.  A.  296,  holding 
it  is  a  universal  rule  that  permanent  natural  objects  called  for  in  a 
boundary  will  control  those  which  are  less  certain;  Newbold  v.  Condon, 
104  Kd.  105,  64  Atl.  358,  reforming  deed  and  granting  specific  per- 
formance of  contract  for  sale  of  land  as  against  vendee  claiming  vendor 
was  unable  to  convey  title  to  land  because  of  defective  deed;  Sommer 
v.  Meyer,  125  Minn.  261,  146  N.  W.  1107,  affirming  survey  of  county 
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surveyor  maintaining  proper  distance  between  established  monuments 
and  according  with  old  surveys,  though  discredited  in  some  particulars, 
in  action  to  determine  disputed  boundaries. 

Reformation  of  Instrument  will  be  decreed  for  mutual  mistake  or  mis- 
take on  one  aide  and  inequitable  conduct  on  otfcer. 

Approved  in  Medical  Society  of  South  Carolina  v.  Gilbreth,  208  Fed. 
920,  where  medical  society  advertised  for  bids  for  construction  of  hos- 
pital, contract  was  completed  on  oral  acceptance  by  society  of  defend- 
ant's lump  sum  bid,  and  written  contract  binding  complainant  to  pay 
actual  cost  of  work  plus  ten  thousand  dollars  is  subject  to  reformation; 
Biser  v.  Bauer,  205  Fed.  232,  123  C.  C.  A.  417,  reversing  decree  reform- 
ing contract  so  as  to  make  complainant's  obligation  to  pay  five  thousand 
dollars,  conditional  on  ability  to  sell  stock  of  corporation,  where  declara- 
tion of  contract  was  clear  on  this  point,  though  unintelligible  in  others; 
Orieb  v.  Equitable  Life  etc.  Society,  189  Fed.  501,  sustaining  demurrer 
to  bill  to  reform  tontine  life  policy,  where  policy  is  in  accordance  with 
intention  of  parties  as  disclosed  by  allegations  of  bill ;  Western  Loan  etc. 
Co.  v.  Thibodeau,  159  Fed.  370,  86  C.  C.  A.  370,  holding  evidence  sus- 
tains findings  that  note  and  mortgage  were  fraudulently  obtained  for 
excessive  amount  and  granting  reformation ;  Cox  v.  Beard,  75  Kan.  372, 
89  Pac.  672,  granting  reformation  of  deed  omitting  by  fraud  of  vendor 
land  stipulated  to  be  conveyed,  where  vendee  thought  description  cov- 
ered such  land;  Prussian  Nat.  Ins.  Co.  v.  Terrell,  142  Ky.  733,  135 
S.  W.  419,  allowing  rescission  of  settlement  of  loss  under  fire  policy  re- 
sulting from  mutual  mistake  or  mistake  of  insured  and  fraud  of  insur- 
er's agent ;  Germer  v.  Gambill,  140  Ky .  472,  131  S.  W.  269,  denying  spe- 
cific performance  of  contract  for  sale  of  coal  and  mineral  products  of 
land,  where  real  contract  was  not  embodied  in  writing  through  plain- 
tiff's fraud ;  Niles  v.  Graham,  181  Mass.  48,  62  N.  E.  987,  holding  equity 
has  power  to  decree  re-execution  of  lost  instrument  or  one  that  has  been 
wrongfully  mutilated;  Bowers  v.  New  York  Life  Ins.  Co.,  68  Fed.  786, 
787,  deceased's  beneficiary's  statement  as  to  terms  of  policy  carried  two 
years  will  not  support  reformation ;  Travelers'  Ins.  Co.  v.  Henderson,  69 
Fed.  765,  16  C.  C.  A.  390,  representation  of  agent,  intended  to  explain, 
not  vary  policy,  will  not  support  reformation;  Southard  v.  Curley,  134 
N.  Y.  154,  30  Am.  St.  Rep.  647,  16  L.  R.  A.  564,  31  N.  E.  332,  proof  "be- 
yond reasonable  doubt,"  as  in  criminal  cases,  is  not  required;  Chris- 
topher St.  R.  R.  Co.  v.  Twenty-third  St.  R.  R.  Co.,  149  N.  Y.  59,  43  N.  E. 
539,  and  Deseret  Nat.  Bank  v.  Burton,  17  Utah,  48,  53  Pac.  216,  proof  of 
mistake  must  be  convincing;  Dennis  v.  Northern  Pac.  Ry.  Co.,  20  Wash. 
327,  55  Pac.  212,  where,  by  inadvertence  of  grantor's  agent  in  selecting 
blank,  intended  right  of  way  was  not  reserved. 

Reformation  of  contracts.    Note,  65  Am,  St.  Rep.  481,  484,  494. 
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For  what  mistakes  written  instruments  may  be  canceled  or  cor- 
rected in  equity.    Note,  117  Am.  St.  Rep.  231,  244. 

Sufficiency  of  evidence  to  warrant  reformation  of  instrument  on 
ground  of  mutual  mistake.    Note,  19  Ann.  Oaa.  346,  357. 

Effect  of  statute  of  frauds  upon  power  of  equity  to  reform  contracts 
on  ground  of  fraud,  accident  or  mistake.  Note,  3  Ann.  Oas. 
783. 

Relief  from  mistake  of  law  as  to  effect  of  instrument.  Note,  28 
L.  R.  A.  (N.  S.)  789,  919. 

Corporation  Is  bound  by  notice  to  president  and  corporatora 
Approved  in  J.  J.  McCaskill  Co.  v.  United  States,  216  U.  S.  515,  54 
L.  Ed.  596,  30  Sup.  Ct.  386,  holding,  in  suit  to  cancel  patent  to  land  and 
deed  to  corporation,  that  corporation  officer's  knowledge  of  fraudulent 
acts  of  homestead  entryman  was  imputable  to  corporation ;  Wilson  Coal 
Co.  v.  United  States,  188  Fed.  548,  110  C.  C.  A.  343,  where  organizer  of 
corporation  conveying  title  of  his  land  to  corporation  knows  of  infirmity 
of  his  title,  corporation  is  affected  with  notice  and  cannot  claim  protec- 
tion as  bona  fide  purchaser  in  suit  for  cancellation  of  patents;  Zeig'er 
v.  Valley  Coal  Co.,  150  Mich.  85,  IS  Ann.  Oas.  90,  113  N.  W.  776,  where 
promoter  acting  as  agent  for  incorporators  had  knowledge  of  vendor's 
lien,  corporation  was  charged  with  notice  of  such  lien;  Utah  Black 
Marble  Co.  v.  American  Marble  etc.  Co.,  43  Utah,  74, 133  Pac.  475,  where 
new  corporation  is  organized  by  locators  of  mining  claim  to  shield  them 
from  consequences  of  breach  of  trust,  knowledge  of  incorporators  will 
be  imputed  to  incorporation  and  such  corporation  cannot  claim  location 
as  bona  fide  purchaser. 

Distinguished  in  Seeger  Refrigerator  Co.  v.  American  Car  etc.  Co.,  171 
Fed.  424,  in  suit  for  infringement  of  patent,  notice  of  matters  to  create 
estoppel  may  not  be  imputed  to  corporation  where  facts  were  not  known 
to  all  of  corporators. 

Mere  recital  In  deed  la  not  conclusive  of  fact  of  payment. 

Approved  in  United  States  v.  Hill,  217  Fed.  845,  in  suit  to  cancel  pat- 
ent for  fraud,  consideration  paid  by  person  claiming  to  be  bona  fide 
purchaser  must  be  proved  independently  of  recital  in  deed;  Crowe  v.  Bau- 
mann,  196  Fed.  968,  under  New  York  law  requiring  lease  or  its  assign- 
ment for  more  than  one  year  to  be  in  writing,  parol  agreement  of  assign- 
ment of  lease  is  unenforceable,  but  assignee  in  possession  may  be  com- 
pelled to  pay  value  of  lease  at  time  of  assignment;  Johnson  v.  Georgia 
Loan  etc.  Co.,  141  Fed.  598,  72  C.  C.  A.  639,  one  claiming  as  bona  fide 
purchaser  of  lands  previously  conveyed  by  grantor  must  show  actual 
payment  of  price  independently  of  recitals  in  deed;  McGuire  v.  Gilbert, 
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270  111.  168,  110  N.  E.  380,  holding  recital  in  deed  of  payment  of  fifteen 
hundred  dollars  was  insufficient  to  show  actual  payment  and  setting 
aside  deed  as  cloud  on  owner's  title;  Reorganized  Church  v.  Church  of 
Christ,  60  Fed.  946,  payment  of  valuable  consideration  before  notice 
must  affirmatively  appear  to  make  purchaser  "innocent." 

Recital  in  deed  as  binding  on  stranger  to  instrument.    Note,  Ann. 
Gas.  1915A,  96,  97. 

Vendee  must  use  due  caution;  caveat  emptor  so  requires. 

Approved  in  Tobey  v.  Kilbourne,  222  Fed.  764,  138  C.  C.  A.  308,  in 
suit  to  set  aside  conveyance  for  fraud,  burden  of  proving  defense  of 
bona  fide  purchaser  is  on  defendant,  and  is  not  shifted  in  Federal  court 
by  allegation  of  bill  negativing  such  defense;  Cooper  v.  United  States, 
220  Fed.  872, 136  C.  C.  A.  501,  in  suit  to  cancel  patent  to  land  for  fraud, 
burden  is  upon  purchaser  from  patentee  to  prove  that  purchase  was 
in  good  faith  and  for  value;  Mackay  v.  Gabel,  117  Fed.  877,  holding 
bona  fide  purchaser  of  realty  entitled  to  protection  against  equitable 
owner  must  actually  pay  valuable,  not  nominal,  consideration;  Security 
Investment  Co.  v.  'Garrett,  3  App.  D.  C.  78,  where  party  purchasing  real 
estate  relies  upon  report  of  title  company  as  to  validity  of  title,  vendor, 
acting  in  good  faith,  is  not  responsible  for  title  beyond  covenants  of 
deed ;  Dennis  v.  Northern  Pac.  Ry.  Co.,  20  Wash.  336,  55  Pac.  215,  where 
it  was  notorious  that  railroad's  right  of  way  was  four  hundred  feet 
wide. 

Distinguished  in  United  States  v.  Hiawassee  Lumber  Co.,  202  Fed.  45, 
120  C.  C.  A.  289,  holding  evidence  insufficient  to  charge  purchaser  of  land 
at  judicial  sale  with  actual  notice  of  prior  deed  not  legally  registered. 

Vendee  Is  charged  with  notice  of  facts  appearing  In  title  papers. 
Approved  in  Washington  Securities  Co.  v.  United  States,  234  U.  S. 
79,  58  L.  Ed.  1223,  34  Sup.  Ct.  725,  purchaser  from  patentee  is  bound  to 
take  notice  that  land  was  acquired  under  homestead  law  when  that  fact 
appears  in  patent;  Ochoa  v.  Hernandez  Y  Morales,  230  U.  S.  164,  67 
L.  Ed.  1439,  33  Sup.  Ct.  1033,  holding  purchasers  of  land  in  Porto  Rico 
were  charged  with  notice  of  invalidity  of  order  made  by  military  Gov- 
ernor, in  so  far  as  it  acted  retrospectively,  converting  possessory  title 
into  title  of  ownership,  and  cutting  off  rights  of  infant  owners;  Mathie- 
Bon  v.  Craven,  228  Fed.  384,  holding  in  suit  to  enforce  payment  of 
money  charged  on  land  as  legacy  that  matters  of  record  were  of  such 
character  as  to  put  purchasers  upon  inquiry;  United  States  v.  Cain- 
Bonness  Lumber  etc.  Co.,  215  Fed.  217,  Noodsack  Indian  receiving  pat- 
ent containing  restriction  on  alienation  for  twenty-five  years  and  selling 
timber  on  land  could  not  convey  right  of  way  to  grantee  of  timber  for 
fifty  years,  for  construction  of  logging  railroad;  Moore  v.  Sawyer,  167 
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Fed.  842,  purchaser  of  traet  of  land  worth  twenty-five  thousand  dollars 
for  twelve  hundred  dollars  with  knowledge  of  its  value  from  grantor 
obtaining  quitclaim  deed  through  fraud,  was  chargeable  with  notice  of 
facts  which  reasonable  inquiry  would  have  disclosed;  Empire  State- 
Idaho  Min.  etc.  Co.  v.  Bunker  Hill  etc.  Concentrating  Co.,  121  Fed.  977, 
58  C.  C.  A.  311,  holding  defendant  owning  several  claims  on  same  lode 
with  complainant,  extralateral  rights  in  controversy,  equity  will  quiet 
title,  action  of  ejectment  being  inadequate ;  Vercruysee  v.  Williams,  112 
Fed.  211,  50  C.  C.  A.  486,  holding  principal  was  affected  by  agent's 
knowledge,  and  was  not  innocent  purchaser  against  mortgagee  entitled 
to  reformation,  mortgage  showing  on  its  face  mistaken  description; 
Southern  Bldg.  etc.  Assn.  v.  Miller,  110  Fed.  39,  49  C.  C.  A.  21,  hold- 
ing insurance  by  mortgagee  being  optional,  company  becoming  insolvent 
after  insurance,  mortgagor  chargeable  with  notice  having  repaid  pre- 
mium without  protest  as  to  company  selected;  Bergstrom  v.  Johnson, 
111  Minn.  251,  126  N.  W.  900,  holding  purchaser  of  land  subject  to  per- 
mit to  cut  and  remove  timber  was  not  justified  in  relying  upon  recital  in 
deed  or  verbal  statements  of  grantor  that  permit  expired  May  1,  1907; 
West  v.  Houston  Oil  Co.,  46  Tex.  Civ.  108, 102  S.  W.  929,  record  of  deed 
containing  description  sufficient  to  identify  land  is  constructive  notiee 
to  subsequent  purchaser,  although  part  of  description  is  false;  Poca- 
hontas Tanning  Co.  v.  St.  Lawrence  Boom  &  Mfg.  Co.,  63  W.  Va.  695, 
60  S.  E.  894,  purchaser  of  land  reserving  pine  and  hemlock  timber  sold 
to  another,  acquiring  outstanding  interest  without  reservation,  is  charge- 
able with  notice  of  rights  of  owner  of  timber  by  purchase  prior  to  deed 
containing  reservation ;  Reorganized  Church  v.  Church  of  Christ,  60  Fed. 
949,  absence  of  notice  and  valuable  consideration  are  necessary  to  inno- 
cent purchase ;  dissenting  opinion  in  Consolidated  Arizona  Smelting  Co. 
v.  Hinchman,  212  Fed.  834,  129  C.  C.  A.  267,  majority  holding  covenant 
to  pay  percentage  of  net  proceeds  from  operating  mining  properties  did 
not  run  with  land,  and  purchaser  from  bankrupt  assignee  of  contract 
with  notice  was  not  bound  to  operate  properties  and  pay  vendor  per- 
centage of  net  proceeds. 

Question  of  actual  or  constructive  notice  is  determined  by  circumstance*. 
Approved  in  Luke  v.  Smith,  13  Ariz.  163,  108  Pac.  497,  holding  com- 
plaint stating  substance  of  partnership  agreement  under  which  lien  on 
land  was  claimed  was  enough  to  put  attaching  creditors  on  inquiry  and 
charge  them  with  constructive  notice  of  partner's  lien ;  Quirk  v.  Liebert, 
12  App.  D.  C.  401,  affirming  decree  dismissing  bill  to  set  aside  sale  under 
deed  of  trust  upon  ground  that  trustee  was  purchaser  for  his  own  benefit 
and  to  set  aside  mesne  conveyances,  where  bill  was  filed  thirteen  years 
after  sale  and  property  had  increased  in  value ;  Thomas  v.  Flint  Co.,  123 
Mich.  36,  81  N.  W.  945,  holding  latent  defect  in  bridge,  discovered  by 
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few,  three  days  before  accident  imposes  no  liability  upon  city  by  way  of 
constructive  notice,  reasonable  diligence  having  been  exercised;  Mc- 
Parland  v.  Peters,  87  Neb.  833,  12£  N.  W.  525,  purchaser  of  land,  not 
in  possession  of  grantor,  by  quitclaim  deed,  is  not  purchaser  without 
notice  of  prior  purchaser's  rights  under  unrecorded  deed,  where  proofs 
show  prior  purchaser  was  using  land  and  told  subsequent  purchaser  land 
was  his  before  execution  of  quitclaim  deed. 

Actual  possession  Is  notice  to  purchaser,  who  must  ascertain  nature. 
Approved  in  Kirby  v.  Tallmadge,  160  U.  S.  384,  40  L.  Ed.  466,  16  Sup. 
Ct.  351,  following  rule ;  Boggs  v.  Bright,  222  Fed.  722,  where  purchaser 
of  land  went  into  possession,  his  sister  living  with  him  and  later  ac- 
quiring title  could  not  rely  on  statute  of  limitations  in  suit  by  purchaser's 
heirs  to  establish  resulting  trust;  Sloss-Sheffield  Steel  etc.  Co.  v.  Taff, 
178  Ala.  389,  59  South.  660,  annual  cultivation  of  land  is  such  possession 
as  puts  intending  purchaser  on  inquiry  as  to  possessor's  rights ;  Colburn 
v.  Gilchrist,  60  Colo.  97,  99,  151  Pac.  911,  creditor  of  vendor  of  land 
levying  upon  land  in  possession  of  vendee  without  making  inquiry  as  to 
possession  is  chargeable  with  notice  of  vendee's  rights ;  Davis  v.  Pursel, 
55  Colo.  300,  134  Pac.  112,  where  neither  actual  occupant  nor  owner 
misled  purchaser,  and  he  was  informed  of  owner's  claim,  possession  was 
sufficient  notice  to  put  purchaser  on  inquiry ;  Toung  v.  Chapman,  37  Okl. 
23,  130  Pac.  291,  under  laws  in  force  in  Indian  Territory  prior  to  state- 
hood, purchaser  of  real  estate  is  chargeable  with  notice  of  rights  of  ten- 
ant in  possession  at  time  of  sale ;  Smith  v.  Owens,  63  W.  Va.  66,  59  S.  E. 
764,  possession  of  land  is  sufficient  notice  to  purchaser  from  claimant 
not  in  possession  to  put  him  on  inquiry. 

Effect  of  the  possession  of  real  property  as  notice..    Note,  104  Am. 
St.  Rep.  342. . 

Possession  of  land  as  notice  of  title.    Note,  13  L.  It.  -A.  (N.  S.)  53, 
55,  136. 

Adverse  possession  must  be  pedis  possessio,  or  actual. 

Approved  in  Kraus  v.  Congdon,  161  Fe<}.  20,  88  C.  C.  A.  182,  invalid 
tax  deed  and  payment  of  taxes  does  not  give  holder  constructive  posses- 
sion of  property,  so  as  to  render  person  taking  actual  possession  tres« 
passer;  Roller  v.  Armentrout,  118  Va.  177,  86  S.  E.  907,  defendant's 
grantor  occupying  adjoining  tract  and  exercising  dominion  over  claimed 
tract  under  color  of  title  acquires  title  by  adverse  possession. 

Distinguished  in  Camden  v.  West  Branch  Lumber  Co.,  59  W.  Va.  162, 
53  S.  E.  415,  where  land  has  been  granted  under  conflicting  patents, 
junior  patentee  cannot  acquire  land  in  controversy  by  adverse  posses- 
sion except  by  actual  occupation  of  some  part  of  such  land  within  over- 
lapping boundaries. 
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Actual  occupancy,  cultivation  or  residence  is  not  always  necessary. 

Approved  in  Nutter  v.  Brown,  51  W.  Va.  603,  42  S.  E.  663,  holding 
possession  of  land  is  notice  of  equitable  rights,  which  need  not  be 
asserted  unless  occasion  demands,  since  laches  are  not  imputable  to  a 
peaceable  possession;  Jerome  v.  Carbonate  Nat.  Bank,  22  Colo.  42,  43 
Pac.  217,  adverse  possession,  to  constitute  notice  to  purchaser,  must  be 
inconsistent  with  vendor's  title. 

Distinguished  in  Costello  v.  Muheim,  9  Ariz.  427,  84  Pac.  907,  holding 
in  suit  to  quiet  title  to  mining  claim  that  sinking  of  existing  shaft  six  or 
ten  feet  deeper  does  not  initiate  adverse  possession. 

Location  and  nature  of  land  and  situation  of  parties  determines  what 
is  possession. 

Approved  in  Sharp  v.  Shenandoah  Furnace  Co.,  100  Va.  35,  40  S.  E. 
105,  holding  occupying  claimant  conveying  part  of  tract  constituting 
actual  possession,  not  whole,  loses  constructive  possession  of  balance 
without  taking  actual  possession  thereof. 

Adverse  possession  of  unimproved  portion  of  land  under  deed  Is  co- 
extensive with  deed. 

Approved  in  Rich  v.  Braxton,  158  U.  S.  384,  39  L.  Ed.  1025,  15  Snp. 
Ct.  1009,  where  coterminous  tracts  were  acquired  under  separate  patents. 

Bill  to  set  aside  unrecorded  deed  is  not  stale  when  there  has  been 
no  effort  to  dispossess. 

Approved  in  Woodlawn  Realty  etc.  Co.  v.  Hawkins,  186  Ala.  243,  65 
South.  186,  bill  for  reformation  of  deed  made  thirty  years  ago,  mis- 
describing  property,  is  not  demurrable  for  laches  where  complainant  is 
in  possession  and  did  not  discover  misdescription  until  assertion  of  de- 
fendant's claim;  Pioneer  Min.  Co.  v.  Pacific  Coat  Co.,  4  Alaska,  474, 
holding  laches  is  no  defense  in  suit  to  establish  title  to  placer  mining 
location  as  against  adverse  claim  of  trespasser,  where  owner  has  con- 
tinuously asserted  his  rights;  Smith  v.  Burrus,  139  Ga.  12,  76  S.  E.  363, 
owner  of  land  suing  to  concel  forged  deed  as  cloud  on  title  is  not 
chargeable  with  laches,  though  ten  or  eleven  years  have  elapsed  since 
discovery  of  forgery ;  Mills  v.  McLanahan,  70  W.  Va.  296,  73  S.  E.  930, 
defense  of  laches  is  not  available  in  suit  for  specific  performance  of  ad- 
ministrator's contract  to  sell  land,  where  vendee,  his  heirs  or  assigns 
have  been  in  possession  may  years  under  contract;  Smith  v.  Owens,  63 
W.  Va.  65,  59  S.  E.  764,  in  suit  for  reformation  of  deed  to  make  it  de- 
fense in  action  of  ejectment,  owner  of  land  in  possession  is  not  charge- 
able with  laches,  however  long  his  delay ;  Reorganized  Church  v.  Church 
of  Christ,  60  Fed.  956,  where  action  was  brought  to  establish  trust 
within  ten  years  of  adverse  possession. 
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Allegation  that  plaintiff  Is  seised  in  fee  Is  sufficient. 
Approved  in  Stockton  v.  Oregon  etc.   R.  Co.,  170  Fed.  629,  allegation 
in  bill  to  quiet  title  that  complainant  is  seised  in  fee  and  entitled  to  pos- 
session is  sufficient. 

Trespasser  has  not  snch  possession  m  will  defeat  owner's  right  to  sue. 
Approved  in  Graves  v.  Ashburn,  215  U.  S.  335,  64  L.  Ed.  221,  30  Sup. 
Ct.  108,  holding  suit  may  be  maintained  to  remove  cloud  on  title  and 
cancel  fraudulent  deed  to  timber  land  in  Georgia  without  allegation  of 
possession  j  Baum  v.  Longwell,  200  Fed.  451,  sustaining  demurrer  to  bill 
in  suit  to  quiet  title  where  there  is  no  allegation  that  complainant  has 
possession  or  that  neither  party  has  possession;  Arizona  etc.  B.  Co.  v. 
Denver  etc.  R.  Co.,  13  N.  M.  359,  84  Pac.  1020,  granting  injunction  to 
prevent  trespass  by  another  railroad  on  railroad's  location  for  right  of 
way ;  Sayers  v.  Burkhardt,  85  Fed.  247,  29  C.  C.  A.  137,  possession  is  not 
necessary  to  support  suit  to  set  aside  fraudulent  judicial  proceedings 
and  deed;  Davidson  v.  Calkins,  92  Fed.  237,  Federal  court  cannot  quiet 
title  of  one  not  in  possession. 

Equity  has  jurisdiction  to  remove  cloud  from  title. 
Approved  in  Sharon  v.  Tucker,  144  U.  S.  546,  36  L.  Ed.  586,  12  Sup. 
Ct.  723,  title  by  adverse  possession  may  be  established  by  equity  suit; 
Wehrman  v.  Conklin,  155  U.  S.  329,  89  L.  Ed.  174,  15  Sup.  Ct.  134, 
equity  has  jurisdiction  to  quiet  title  of  equitable  owner  in  possession; 
Brewster  v.  Lanyon  Zinc  Co.,  140  Fed.  817,  72  C.  C.  A.  213,  upholding 
equity  jurisdiction  over  suit  to  cancel  of  record  forfeited  oil  lease  as 
cloud  on  title. 

Miscellaneous.  Cited  in  United  States  Mining  Co.  v.  Lawson,  115  Fed. 
1006,  holding  Federal  equity  court  in  State  not  requiring  possession  to 
quiet  title  bill  must  show  affirmatively  complainant's  possession,  or  both 
out  of  possession. 

142  XT.  S.  450-458,  35  L.  Ed.  1077,  12  Sup.  Ot.  292,  BOYD  V.  UNITED 
STATES. 

Pardon,  if  full  and  unconditional,  restores  to  competency  as  witness. 
Approved  in  Brown  v.  United  States,  233  Fed.  356,  conviction  of  in- 
famous crime  in  State  court  does  not  render  witness  incompetent  to 
testify  in  Federal  court  in  prosecution  for  assault  and  battery  committed 
on  grounds  of  postoffice  building;  United  States  v.  Hughes,  175  Fed. 
241,  holding  legislative  pardon  of  person  convicted  of  murder  in  second 
degree  in  Pennsylvania  made  offender  competent  as  witness  in  prosecu- 
tion in  Federal  court  in  that  State  for  robbing  postoffice ;  Logan  v.  United 
States,  144  U.  S.  303,  86  L.  Ed.  443,  12  Sup.  Ct.  630,  where  pardon  was 
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granted  after  sentence  served;  United  States  v.  Hall,  53  Fed.  354,  act 
making  punishment  endured  equivalent  to  pardon  restores  competency. 

Pardon  or  commutation  of  sentence  as  affecting  competency  of  wit- 
ness.   Note,  47  L.  R.  A.  (N.  S.)  206,  209. 

V 

All  persons  agreeing  to  commit  crime  endangering  life  are  responsible 
for  death  resulting. 

Approved  in  Powers  v.  Commonwealth,  110  Ky.  456,  61  S.  W.  754, 
holding  one  of  several  persons  conspiring  to  do  some  other  unlawful  act 
committing  murder,  his  co-conspirators  not  criminally  responsible  as 
accessories  before  fact  unless  in  furtherance  thereof;  State  v.  Vanghan, 
200  Mo.  20,  98  S.  W.  8,  where  prison  guard  was  murdered  by  convicts  in 
accordance  with  preconcerted  plan  to  break  prison  and  escape,  all  were 
equally  guilty  of  murder  in  first  degree. 

Homicide  in  commission  of  unlawful  act.    Note,  63  L.  fi?  A.  898. 

Homicide  in  carrying  out  unlawful  conspiracy.    Note,  68  L.  R.  A. 
207. 

Responsibility  of  one  assisting  in  robbery  during  which  companion 
commits  murder.    Note,  45  L.  R.  A.  (N.  S.)  55,  57. 

On  trial  for  murder  evidence  of  other  crimes  Is  Inadmissible,  and  error 
Is  not  cured  by  charge. 

Approved  in  Fish  v.  United  States,  215  Fed.  552,  L.  R.  A.  1915A,  809, 
132  C.  C.  A.  56,  in  prosecution  of  owner  for  burning  of  yacht  to  preju- 
dice insurer,  evidence  of  burning  automobile  and  another  yacht  within 
fourteen  months  preceding  is  inadmissible;  Sorenson  v.  United  States, 
168  Fed.  794,  94  C.  C.  A.  181,  on  trial  of  defendant  charged  with  break- 
ing, and  entering  building  used  in  part  as  postoffiee,  weapons  found 
on  his  person  when  arrested  eighteen  days  after  burglary  and  nineteen 
miles  from  place  of  crime  were  inadmissible  in  evidence;  Thompson  v. 
United  States,  144  Fed.  19,  7  Ann.  Caa.  62,  75  C.  C.  A.  172,  on  trial 
of  one  charged  with  counterfeiting  bank  notes  in  connection  with  an- 
other, evidence  by  latter  that  prior  to  making  of  notes  defendant  said 
that  he  was  liable  to  be  arrested  for  abortion  and  desired  notes  for 
bail  is  admissible;  Effler  v.  State,  4  Boyce  (Del.),  70,  85  Atl.  735,  in 
prosecution  for  conspiracy  to  steal,  admission  of  testimony  that  three 
months  afterward  witness  had  been  robbed  in  same  way  by  defendant 
was  reversible  error;  Ryan  v.  United  States,  26  App.  D.  C.  84,  in 
prosecution  for  larceny,  erroneous  admission  of  evidence  of  inde- 
pendent crimes  to  show  depraved  character  of  accused  is  not  reversible 
error;  State  v.  Berger,  121  Iowa,  587,  96  N.  W.  1096,  in  prosecution 
for  breaking  into  railroad  car,  evidence  of  conversations  between  wit- 
ness and  defendant  prior  to  crime  tending  to  show  general  criminal 
character  of  or  commission  of  other  offenses  by  defendant;  State  v. 
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Crofford,  121  Iowa,  405,  96  N\  W.  893,  on  trial  for  murder  by  com- 
mission of  abortion,  evidence  of  abortions  on  other  women  by  defend- 
ant is  inadmissible;  Bullock  v.  State,  65  N.  J.  L.  575,  86  Am.  St  Rep. 
683,  47  Atl.  68,  holding  on  trial  of  criminal  charge  not  relevant  to 
show  that  defendant  committed  similar  crimes  in  nowise  connected 
with  the  one  in  question;  Vickers  v.  United  States,  1  Okl.  Cr.  463,  98 
Pac.  471,  on  trial  for  rape,  evidence  of  independent  crimes,  such  as 
burglary  and  larceny,  committed  in  another  State,  is  inadmissible; 
State  v.  Rea,  46  Or.  623,  81  Pac.  823,  applying  rule  in  prosecution  for 
horse-stealing;  Paulson  v.  State,  118  Wis.  99,  94  N.  W.  774,  holding  on 
murder  prosecution  it  was  error  to  admit  evidence  that  three  years 
previous  to  alleged  crime  defendant  had  been  convicted  of  larceny; 
Hall  v.  United  States,  150  U.  S.  80,  37  L.  Ed.  1006,  14  Sup.  Ct.  23,  per- 
mitting district  attorney  to  state  to  jury  that  trials  for  murder  of 
negro  in  Mississippi  are  a  farce,  where  defendant  had  been  acquitted 
there,  is  error;  State  v.  Ellwood,  17  R.  I.  771,  24  Atl.  785,  rejecting 
evidence  of  bullet  wounds  received  by  defendant  three  weeks  after 
alleged  burglary. 

When  evidence  of  other  crimes  is  admissible  in  criminal  prosecu- 
tions.   Note,  105  Am.  St.  Rep.  993. 

Evidence  of  other  crimes  in  criminal  cases.    Note,  62  L.  R.  A.  197, 
355. 

142  XT.  S.  459-471,  35  L.  Ed.  1080,  12  Sup.  Ct.  207,  FISK  ▼.  HENARIE. 
Removal  act  of  1887  restricted  Circuit  Court's  jurisdiction. 
Approved  in  Ex  parte  Wisner,  203  U.  S.  459,  51  L.  Ed.  268,  27  Sup. 
Ct.  150,  under  act  of  1888,  action  commenced  in  State  court  by  citizen 
of  another  State  against  nonresident  defendant  is  not  removable;  Mc- 
Donnell v.  Jordan,  178  U.  S.  238,  44  L.  Ed.  1052,  20  Sup.  Ct.  889,  hold- 
ing application  for  removal  of  will  contest  to  Federal  Circuit  Court  for 
"  prejudice, f  *  etc.,  under  act  of  August  13,  1888,  comes  too  late  when 
first  made  after  a  mistrial ;  Glover  Mach.  Wks.  v.  Cooke  Jellico  Coal  Co., 
222  Fed.  533,  under  Judicial  Code  of  1911,  limiting  right  of  removal  to 
defendant,  fact  that  resident  defendant  files  counterclaim  for  more 
than  three  thousand  dollars  does  not  entitle  nonresident  plaintiff  to 
remove  action  on  promissory  note;  Stone  v.  Chicago  etc.  R.  Co.,  195 
Fed.  836,  action  for  personal  injuries  in  Missouri  court  by  citizen  of 
Kansas  against  railroad  incorporated  in  Illinois  is  not  removable  to 
Federal  court  for  district  of  Missouri;  Foulk  v.  Gray,  120  Fed.  163, 
holding  suit  in  State  court,  neither  party  being  resident,  suit  not  re- 
movable into  Federal  court  for  diverse  citizenship,  under  Judiciary  Act 
of  1887-88,  unless  parties  waive  jurisdictional  objections;  Parkinson  v. 
Barr,  105  Fed.  83,  holding  no  separable  controversy,  not  removable 
XV— 62 
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under  Judiciary  Act  of  1887-88  on  diverse  citizenship,  unless  all  de- 
fendants are  nonresidents  of  State  of  action;  Wahl  v.  Franz,  100  Fed. 
683,  40  C.  C.  A.  638,  holding  probate  of  will  in  Arkansas  probate  court 
not  "suit  of  civil  nature' '  within  Judiciary  Act  1888,  permitting  re- 
moval on  local  prejudice  to  Circuit  Court;  Pennsylvania  Co.  v.  Leeman, 
160  Ind.  21,  66  N.  E.  50,  holding  on  appeal  from  order  denying  removal, 
it  appearing  petition  was  subsequent  to  amended  complaint  and  answer, 
complaint  not  in  record,  it  is  presumed  difference  between  two  com- 
plaints did  not  authorize  removal;  Thompson  v.  Southern  Ry.  Co.,  130 
N.  C.  142,  41  S.  E.  10,  holding  act  of  Congress  of  August  13,  1886, 
providing  for  nonresident  removal  to  Circuit  Court  foreign  corpora- 
tion domesticated  under  act  of  February  10,  1899,  cannot  remove  with- 
out specifically  alleging  nonresidence ;  dissenting  opinion  in  Matter  of 
Moore,  209  U.  S.  511,  14  Ann.  Cas.  1164,  52  L.  Ed.  913,  28  Sup.  Ct.  585, 
706,  majority  holding  party  may  waive  objection  to  jurisdiction  of  par- 
ticular Federal  court  to  which  case  is  removed,  where  diversity  of  citi- 
zenship exists ;  Shaw  v.  Quincy  Min.  Co.,  145  U.  S.  449,  36  L.  Ed.  771, 
12  Sup.  Ct.  937,-" district  of  residence,"  in  section  1,  Act  of  1888,  does 
not  include  place  of  business  of  nonresident  corporation;  Martin  v. 
Baltimore  etc.  R.  R.  Co.,  151  U.  S.  687,  38  L.  Ed.  316,  14  Sup.  Ct.  538, 
petition  must  be  filed  before  defense  is  required,  whether  in  abate- 
ment or  on  merits;  Tennessee  v.  Union  &  Planters'  Bank,  152  U.  S.  462, 
38  L.  Ed.  514,  14  Sup.  Ct.  657,  Mexican  Nat.  R.  R.  Co.  v.  Davidson,  157 
U.  S.  208,  39  L.  Ed.  675,  15  Sup.  Ct.  565,  and  In  re  Cilley,  58  Fed.  980, 
removal  under  section  2,  Act  of  1887-88,  is  limited  by  section  1;  Han- 
rick  v.  Hanrick,  153  U.  S.  197,  38  L.  Ed.  687,  14  Sup.  Ct.  837,  defend- 
ant cannot  remove  for  prejudice  between  himself  and  other  defendants; 
Missouri  Pac.  Ry.  Co.  v.  Fitzgerald,  160  U.  S.  583,  40  It.  Ed.  543,  16 
Sup.  Ct.  396,  Circuit  Court  order,  remanding  cause,  is  not  reviewable 
on  appeal  from  State  court;  Wabash  etc.  Ry.  Co.  v.  Brow,  164  U.  S.  277, 
41  L.  Ed.  434,  17  Sup.  Ct.  127,  removal  does  not  prevent  defendant 
moving  to  dismiss  for  want  of  jurisdiction;  Minneapolis  etc.  Ry.  Co. 
v.  Nestor,  50  Fed.  3,  remanding  condemnation  proceedings  after  ex- 
piration of  time  for  demanding  jury  under  section  3,  Act  of  1887;  St. 
Louis  etc.  R.  R>  Co.  v.  Pacific  Ry.  Co.,  52  Fed.  772,  construing  section 
1,  Act  of  1888,  limiting  place  of  suit  to  district  where  plaintiff  or  de- 
fendant resides;  Detroit  v.  Detroit  City  Ry.  Co.,  54  Fed.  10,  removal 
for  diverse  citizenship  may  be  had  only  in  suits  "at  common  law  or 
in  equity";  Thurber  v.  Miller,  67  Fed.  378,  14  C.  C.  A.  432,  only  non- 
resident defendants  can  remove;  Wise  v.  Nixon,  78  Fed.  204,  and  State 
v.  Port  Royal  etc.  Ry.  Co.,  45  S.  C.  432,  23  S.  E.  371,  under  acts  of 
1887  and  1888  cause  is  not  removable  unless  complaint  shows  Federal 
question;  Arkansas  v.  Kansas  etc.  Coal  Co.,  96  Fed.  356,  arguendo. 
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Kemoval  act  of  1867  was  repealed  by  act  of  1887. 
Approved  in  Cochran  v.  Montgomery  Co.,  199  U.  S.  272,  50  L.  Ed. 
188,  26  Sup.  Ct.  58,  suit  in  which  one  of  two  defendants  is  citizen  of 
same  State  as  plaintiff  is  not  removable  for  local  prejudice;  Ellison  v. 
Louisville  etc.  R.  Co.,  112  Fed.  808,  50  C.  C.  A.  530,  holding  defendant 
obtaining  removal  order  without  plaintiff's  notice,  Circuit  Court  erred 
in  refusing  to  permit  plaintiff  seasonably  thereafter  to  contest  alle- 
gations of  the  petition;  Crotts  v.  Southern  Ry.  Co.,  90  Fed.  2,  extent 
of  proof  to  remove  for  local  prejudice  is  discretional  with  judge. 

Bemoval  may  be  had  under  act  of  1887  at  any  time  before  trial. 
Distinguished  in  Jackson  &  Sharp  Co.  v.  Pearson,  60  Fed.  125,  non- 
resident defendant  may  remove  suit,  though  other  defendants  be  resi- 
dents. 

Words  in  act  of  1887,  "at  any  time  before  trial,"  mean  before  "final 
hearing." 

Approved  in  Lantz  v.  Fretts,  173  Fed.  1009,  holding  in  suit  to  declare 
contracts  for  removal  of  underlying  coal  void,  defendant  cannot  remove 
to  Federal  court  after  hearing  of  demurrer  by  State  court;  United 
States  v.  Hermann  Boker  &  Co.,  158  Fed.  397,  86  C.  C.  A.  32,  constru- 
ing provision  in  Tariff  Act  of  1897,  relating  to  sheet  steel  in  strips,  not 
to  include  long,  narrow,  thin,  cold-rolled  steel  strips,  not  commercially 
known  as  sheet  steel  in  strips;  Kentucky  v.  Powers,  139  Fed.  485,  up- 
holding right  of  removal  of  criminal  prosecution  where  defendant  dis- 
criminated against  in  selection  of  jurors;  Parker  v.  Vanderbilt,  136 
Fed.  247,  removal  petition  on  account  of  local  prejudice  need  not  be 
filed  at  term  at  which  case  first  stood  for  trial ;  Chauncey  v.  Dyke  Bros., 
119  Fed.  10,  55  C.  C.  A.  579,  holding  Bankruptcy  Court  having  acquired 
lawful  custody  of  property,  conflicting  liens  attaching,  has  jurisdiction 
to  determine  their  priority,  though  trustee  not  interested  party;  State 
ex  rel.  Western  Const.  Co.  v.  Board  of  Commrs.  of  Clinton  County,  166 
Ind.  189,  76  N.  E.  994,  construing  acts  relating  to  railroad  aid  by  coun- 
ties and  townships  and  holding  railroad,  having  constructed  road, 
could  not  by  mandamus  compel  township  to  collect  tax  levied;  Detroit 
v.  Detroit  City  Ry.  Co.,  54  Fed.  7,  order  pro  confesso,  afterward  set 
aside,  against  nonresident  served  by  publication,  does  not  prevent  re- 
moval; Durkee  v.  Illinois  Cent.  R.  R.  Co.,  81  Fed.  2,  filing  of  answer 
is  not  trial;  Hobart  v.  Illinois  Cent.  R.  R.  Co.,  81  Fed.  5,  refusing  re- 
moval after  submission  of,  and  ruling  on  general  demurrer;  Farmers 
&  Merchants '  Nat.  Bank  v.  Schuster,  86  Fed.  164,  29  C.  C.  A.  649,  refus- 
ing removal  after  mistrial. 

Right  to  remove  cause  from  State  to  Federal  court  for  prejudice 
or  local  influence  as  dependent  upon  citizenship  of  parties. 
Note,  4  Ann.  Oas.  456. 

Legal  meaning  of  "any."    Note,  Ann.  Oas.  1916E,  93. 
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Prejudice  against  defendant  mutt  appear  to  Circuit  Court,  under  act 
of  1887,  and  part  may  be  remanded. 

Approved  in  Bellaire  v.  Baltimore  etc.  R.  R.  Co.,  146  U.  S.  118,  86 
L.  Ed.  911,  13  Sup.  Ct.  17,  where  question  of  local  prejudice  "was  not 
insisted  on ;  Sch wenk  &  Co.  v.  Strang,  59  Fed.  211,  8  C.  C.  A.  92,  re- 
fusing removal  upon  ex  parte  affidavit  merely  stating  existence  of 
prejudice ;  Herndon  v.  Southern  R.  R.  Co.,  73  Fed.  308,  plaintiff  should 
be  heard  upon  application  to  remove;  Hill  v.  Graham,  11  Colo.  App. 
539,  53  Pac.  1061,  denying  removal  by  plaintiff  suing  assignee  for  ered-m 
itors ;  Baird  v.  Richmond  etc.  R.  R.  Co.,  113  N.  C.  610,  18  S.  E.  700, 
granting  removal  for  local  prejudice  upon  petition  and  affidavit  and 
certiorari  from  Circuit  Court. 

Distinguished  in  Lawson  v.  Richmond  etc.  R.  R.  Co.,  112  N.  C.  396, 
401,  17  S.  E.  171,  173,  declining  removal  on  Federal  court  order  based 
on  affidavit  plainly  insufficient. 

Later  act  will  operate  as  repeal  if,  while  not  wholly  repugnant,  pro- 
visions are  clearly  substitutes. 

Approved  in  O 'Conor  v.  Texas,  202  U.  S.  507,  50  L.  Ed.  1126,  26  Sup. 
Ct.  726,  alien  nonresident  cannot  remove  suit  to  Federal  court;  The 
Joseph  B.  Thomas,  148  Fed.  770,  78  C.  C.  A.  428,  Rev.  Stats.,  §  631, 
limiting  appeals  to  Circuit  Court  in  admiralty  to  cases  where  sum  m 
dispute  exceeds  fifty  dollars,  does  not  apply  to  appeals  to  Circuit  Court 
of  Appeals;  Columbia  Wire  Co.  v.  Boyce,  104  Fed.  174,  44  C.  C.  A.  588, 
holding  Judiciary  Act  creating  Circuit  Courts  of  Appeals,  amended  by 
act  of  1895,  again  amended  1900,  no  reference  to  act  of  1895,  latter 
amendatory  act  was  repealed  likewise;  District  of  Columbia  v.  Hutton, 

143  U.  S.  27,  86  L.  EdL  62,  12  Sup.  Ct.  372,  act  of  1878,  providing  form 
of  government  for  District  of  Columbia,  repealed  section  354,  Rev. 
Stats.  D.  C,  relating  to  qualifications  of  ps{ice;  The  Paquete  Habana, 
175  U.  S.  684,  685,  44  L.  Ed.  323,  20  Supt  Ct.  293,  294,  Rev.  State., 
§  §  692,  695,  are  repealed  by  section  14  of  Judiciary  Act  of  1891 ;  Mc- 
Glashan  v.  United  States,  71  Fed.  436,  18  C.  C.  A.  172,  act  of  June, 
1890,  repealed  former  provision  for  terms  of  District  Court  at  Wichita, 
Kansas ;  Mack  v.  Jastro,  126  Cal.  133,  58  Pac.  373,  where  later  act  is 
clearly  revisory  of  entire  matter  of  earlier;  Opinion  of  Justices,  66 
N.  H.  669,  33  Atl.  1097,  holding  charter  provision  for  State  purchase 
of  railroad  repealed  by  general  law  of  1844. 

Refund  by  or  recovery  from  United  States  of  internal  revenue  tax. 
Note,  Ann.  Oas.  1916A,  314. 

Miscellaneous.  Cited  in  Roderick  Lean  Mfg.  Co.  v.  Kuelling,  209 
U.  S.  540,  52  L.  Ed.  917,  28  Sup.  Ct.  757,  dismissing  writ  of  error  for 
want  of  jurisdiction. 
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142  U.  S.  471-478,  96  L.  Ed.  1084,  12  Sup.  Ct.  299,  THOMPSON  ▼.  UNITED 
STATES. 

Internal  revenue  tax  on  distilled  liquors  attaches  as  soon  as  produced, 
and  To  evade  it  accidental  destruction  must  be  clear. 

Approved  in  Crystal  Spring  Distillery  Co.  v.  Cox,  49  Fed.  561,  1 
C.  C.  A.  365,  where  summer  heat  caused  unusual  evaporation. 

One  giving  successive  bonds  for  export  is  liable  for  evaporation  in 
interval. 

Approved  in  Louisville  etc.  Warehouse  Co.  v.  Collector  of  Customs, 
49  Fed.  569,  1  C.  C.  A.  371,  revenue  on  reimported  whisky  is  deter- 
mined by  bulk  at  time  of  importation. 

142  U.  S.  479-488,  35  L.  Ed.  1087,  12  Sup.  Ot.  296,  IN  KB  FASSETT. 

Prohibition  will  not  issue  from  Supreme  to  District  Court  hearing  libel 
by  owner  of  yacht  seized,  by  collector. 

-  Approved  in  The  Marion,  99  Fed.  450,  holding  salvage  of  vessel  and 
cargo,  latter  cannot  be  libeled  and  seized  to  dispossess  customs  officer 
holding  same  under  customs  laws;  In  re  Engles,  146  U.  S.  359,  36 
L.  Ed.  1007,  13  Sup.  Ct.  281,  declining  prohibition  of  District  Court's 
jurisdiction  over  barge  under  limited  liability  petition;  Moran  v. 
Sturges,  154  U.  S.  267,  38  L.  Ed.  985,  14  Sup.  Ct.  1022,  and  The  Reso- 
lute, 168  U.  S.  442,  42  L.  Ed.  536,  18  Sup.  Ct.  114,  libel  lies  in  District 
Court  against  ship  in  State  court  receiver's  possession;  Paxson  v. 
Cunningham,  63  Fed.  135,  11  C.  C.  A.  Ill,  declining  to  enjoin  libel  for 
collision  in  District  Court  of  ship  in  Circuit  Court  receiver's  possession. 

Taking  vessel  in  navigable  waters  without  warrant  is  marine  tort 
cognizable  in  District  Court. 

Approved  in  Jervey  v.  The  Carolina,  66  Fed.  1016,  illegal  seizure  of 
vessel  at  dock  is  maritime  tort. 

Admiralty  jurisdiction  in  tort.    Note,  13  Ann.  Oas.  1222. 

Prohibition  will  issue  only  in  case  of  want  of  jurisdiction  of  parties  or 
subject  matter. 

Approved  in  Gonzales  v.  Williams,  192  U.  S.  15,  48  L.  Ed.  322,  24 
Sup.  Ct.  180,  holding  native  of  Porto  Rico,  inhabitant  thereof  at  treaty 
cession,  not  alien  immigrant  within  act  of  Congress  of  March  3,  1891, 
providing  deportation  of  aliens;  United  States  v.  Brown,  Durrell  &  Co., 
127  Fed.  796,  62  C.  C.  A.  473,  holding  board  of  general  appraisers  au- 
thorized in  section  14,  Customs  Administrative  Act,  June  10,  1890,  to 
decide  case  submitted  by  customs  collector,  must  first  determine  its 
jurisdiction;  The  Underwriter,  119  Fed.  737,  holding  in  American  ad- 
miralty law,  general  tendency  to  hold  vessel  liable  for  her  repairs  and 
supplies,  unless  owner,  with  furnisher's  knowledge,  declines  allowing 
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lien;  Dewell  v.  Mix,  116  Fed.  667,  holding  one  voluntarily  paying  cus- 
toms duties  on  imported  merchandise  from  Porto  Rico  after  treaty, 
before  Foraker  Act,  cannot  recover  same,  collector  having  accounted 
with  treasurer;  State  ex  rel.  Mitchell  v.  Medler,  17  N.  M.  653,  Ann. 
Gas.  1915B,  1141,  131  Pac.  980,  writ  of  prohibition  cannot  take  place 
of  writ  of  error  in  action  for  removal  of  officer,  if  court  proceeds  on 
complaint  not  stating  cause  of  action,  but  is  only  available  where  there 
is  lack  of  jurisdiction;  State  ex  rel.  Smith  v.  Brown,  24  Okl.  442,  103 
Pac.  765,  denying  writ  of  prohibition  to  compel  judge  of  District  Court 
to  allow  change  of  judge  in  proceedings  for  removal  of  officer;  In  re 
Morrison,  147  U.  S.  36,  37  L.  Ed.  68,  13  Sup.  Ct.  254,  In  re  New  York 
etc.  Steamship  Co.,  155  U.  S.  532,  39  L.  Ed.  249,  15  Sup.  Ct.  186,  and 
State  v.  Ross,  122  Mo.  476,  23  L.  R.  A.  544.  25  S.  W.  958,  all  follow- 
ing  rule;  Horner  v.  United  States,  143  U.  S.  577,  86  L.  Ed.  269,  12  Sup. 
Ct.  524,  declining  to  determine  question  of  defendant's  guilt  on  habeas 
corpus  where  commissioner  had  jurisdiction.. 

Writ  of  prohibition.    Note,  111  Am.  St.  Rep.  934. 

Where  vessel  is  seised  at  subject  to  duty,  question  can  he  determined 
only  by  libel  by  owner  in  District  Court. 

Approved  in  De  Lima  v.  Bidwell,  182  U.  S.  175,  45  L.  Ed.  1048,  21 
Sup.  Ct.  744,  holding  right  of  owner  against  customs  collector  to  re- 
cover money  exacted  as  duties  not  taken  away  by  repeal  of  U.  S.  Rev. 
Stats.,  §  3011,  or  section  25  of  Customs  Administrative  Act;  Ex  parte 
Jim  Hong,  211  Fed.  76,  127  C.  C.  A.  569,  Chinese  person  arrested  in 
exclusion  proceedings  before  commissioner  is  not  entitled  to  release 
on  habeas  corpus  on  ground  that  he  has  certificate  of  residence  as  mer- 
chant entitling  him  to  remain  in  United  States,  such  question  being 
for  determination  of  commissioner;  Gulbenkian  v.  United  States,  186 
Fed.  136,  108  C.  C.  A.  245,  under  Customs  Administrative  Act  contain- 
ing system  for  correction  of  errors,  where  importer  fails  to  take  steps 
to  secure  correction,  decisions  of  appraiser  and  collector  are  final,  and 
importer  may  not  recover  excessive  duties  paid;  Passavant  v.  United 
States,  148  U.  S.  219,  37  L.  Ed.  428,  13  Sup.  Ct.  574,  act  of  1890  gives 
Circuit  Court  no  jurisdiction  of  appeal  from  general  appraisers'  finding 
of  dutiable  value;  Schoenfeld  v.  Hendricks,  152  U.  S.  694,  38  L.  Ed. 
602,  14  Sup.  Ct.  755,  Circuit  Court  has  no  jurisdiction  of  suit  against 
collector  to  recover  duties  where  reappraisement  was  never  asked; 
Fong  Yue  Ting  v.  United  States,  149  U.  S.  715,  37  L.  Ed.  913,  13  Sup. 
Ct.  1022,  upholding  law  giving  revenue  collectors  jurisdiction  over 
Chinese  laborers'  certificates. 

Distinguished  in  The  Conqueror,  166  U.  S.  124,  41  L.  Ed.  944,  17  Sup. 
Ct.  515,  collector  who  seizes  foreign-built  vessel  is  not  protected 
against  damages  by  certificate  of  probable  cause;  United  States  v.  Geo. 
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Hall  Coal  Co.,  134  Fed.  1003, 1004,  action  of  collector  in  assessing  duty 
on  cost  of  repairs  of  vessels  is  reviewable  by  general  appraisers. 

Appeal  to  Circuit  Court,  under  Customs  Administrative  Act,  cannot 
determine  whether  article  Is  Import. 

Approved  in  De  Lima  v.  Bidwell,  182  U.  S.  176,  179,  45  L.  Ed.  1048, 
1049,  21  Sup.  Ct.  746,  holding  appeal  from  collector  to  board  of  gen- 
eral appraisers  under  act  of  June  10,  1890,  does  not  include  review  of 
question  whether  article  was  imported  or  not;  United  States  v.  Ameri- 
can Express  Co.,  177  Fed.  738,  holding  relief  from  hardship  of  classifi- 
cations of  wool  made  by  Secretary  of  Treasury  under  Tariff  Act  of 
1897,  should  be  sought  from  executive  department,  not  from  courts; 
United  States  v.  Brown-Alaska  Co.,  4  Alaska,  92,  holding  courts  will 
not,  in  absence  of  fraud,  review  appraisement  by  customs  officials  of 
value  of  imported  merchandise,  and  allowing  recovery  of  additional 
duties  levied  on  coke  imported  into  Alaska. 

Distinguished  in  United  States  v.  Klingenberg,  153  U.  S.  103.  38 
L.  Ed.  651,  14  Sup.  Ct.  794,  Circuit  Court  may  review  general  ap- 
praiser's action  in  entertaining  appeal  from  appraiser's  estimate  of 
value  expressed  in  foreign  currency. 

142  XT.  S.  489-492,  35  L.  Ed.  1091,  12  Sap.  Ct.  302,  EAMES  v.  KAISER. 

In  action  for  wrongful  levy  based  on  ground  that  debtor  was  conceal- 
ing property,  defendant  is  allowed  considerable  freedom  in  cross-examining 
plaintiff. 

Approved  in  Resurrection  Gold  Min.  Co.  v.  Fortune  Gold  Min.  Co., 
129  Fed.  681,  64  C.  C.  A.  180,  where  witness  for  plaintiff  has  disclosed 
part  of  transaction  on  direct  examination,  he  may  be  cross-examined  as 
to  whole  of  it  though  it  constitutes  affirmative  defense;  Prout  v.  Ber- 
nards Land  &  Sand  Co.,  77  N.  J.  L.  722,  25  L.  R.  A.  (N.  S.)  683,  73  Atl. 
487,  in  action  by  attorneys  suing  corporation  for  services,  exclusion, 
on  cross-examination,  of  questions  relating  to  keeping  of  books  by 
attorneys  was  reversible  error  where  one  issue  was  value  of  work  and 
one  of  attorneys  testified  generally  as  to  amount  of  time  and  money 
spent. 

Limiting  cross-examination  of  witness  to  scope  of  direct  examina- 
tion.   Note,  17  Ann.  Oaa.  15,  18,  19. 

Refusal  of  cross-examination  on  matters  covered  by  examination 
in  chief  as  ground  for  reversal  or  new  trial.  Note,  25  L.  R.  A. 
(N.  S.)  688. 

Isolated  act  by  debtor  after  attachment  is  not  admissible  to  snow*  fraud, 
but  previous  acts  are. 
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Approved  in  Sonnentheil  v.  Texas  Guaranty  etc.  Co.,  10  Tex.  Civ. 
App.  287,  30  S.  W.  951,  admitting  evidence  of  acts  of  parties  subse- 
quent to  preferential  deed  to  show  fraud  on  other  creditors. 


142  U.  8.  492-510,  35  L.  Ed.  1092,  12  Sup.  Ct.  28S,  NORTHERN  PAC.  B.  B. 
CO.  v.  WASHINGTON  TERRITORY. 

Mandamus  to  compel  railroad  to  do  particular  thing  will  issue  only 
upon  showing  of  specific  legal  duty. 

Approved  in  Beasley  v.  Texas  &  Pac.  R.  Co.,  191  U.  S.  497,  498,  48 
L.  Ed.  276,  holding  public  policy  precludes  decree  for  specific  per- 
formance of  covenant  in  deed  in  railroad's  right  of  way  not  to  build 
depot  ordered  by  State  commission;  Central  Stock  Yards  Co.  v.  Louis- 
ville &  N.  R.  Co.,  118  Fed.  119,  63  L.  R.  A.  213,  55  C.  C.  A.  63,  holding 
State  cannot  compel  railroad  to  transfer  cars  of  livestock  to  connecting 
road  at  connecting  point  within  State,  shipment  being  from  another 
State;  Page  v.  Louisville  etc.  R.  R.  Co.,  129  Ala.  237,  29  South.  677, 
holding  duty  of  railroad  to  maintain  station  waiting-room  exists  only  by 
statutory  regulations,  or  charter,  or  some  legislative  power  conferred 
upon  railroad  commissibn;  Lewis  v.  Christian,  101  Va.  141,  43  S.  E. 
333,  holding  oyster  inspector  permitting  natural  oyster  ground  to  be 
staked  off  by  private  individuals  violates  Code,  §  2153,  mandamus  proper 
remedy  compelling  him;  State  ex  rel.  Whitehouse  v.  Northern  Pac.  Ry. 
Co.,  53  Wash.  377,  102  Pac.  27,  denying  mandamus  to  compel  railway 
to  run  all  through  passenger  trains  into  and  out  of  Tacoma  with- 
out change  of  cars  or  transfer  of  passengers,  mail  and  express,  where 
operation  of  one  such  train  each  way  daily,  was  compliance  with 
charter  granted  to  predecessor;  State  v.  Kansas  City  etc.  Ry.  Co.,  51 
La.  Ann.  205,  25  South.  129,  reaffirming  rule;  Jones  v.  Newport  News 
&  M.  V.  Co.,  65  Fed.  738,  13  C.  C.  A.  95,  prior  maintenance  of  private 
switch  does  not  bind  railroad  to  continue  same;  Florida  Cent.  R.  R. 
Co.  v.  State,  31  Fla.  507,  84  Am  St.  Rep.  86,  20  L.  R.  A.  422,  13  South. 
106,  mandamus  does  not  lie  to  enforce  private  contract;  San  Antonio 
St.  Ry.  Co.  v.  State,  90  Tex.  524,  59  Am.  St  Rep.  886,  35  L.  R.  A.  668, 
39  S.  W.  927,  construction,  under  ordinance  permitting  construction  and 
operation,  does  not  necessitate  operation  of  whole  line;  Sherwood  v. 
Atlantic  etc.  R.  R.  Co.,  94  Va.  305,  26  S.  E.  948,  where  terminus  was 
established  at  one  of  two  alternative  points. 

Distinguished  in  State  ex  rel.  Cumberland  Tel.  etc.  Co.  v.  Texas  etc. 
Ry.  Co.,  52  La.  Ann.  1854,  28  South.  285,  holding  complainant  seeking 
to  force  railroad  to  afford  it  equal  facilities  given  rival,  court  may  man- 
damus to  compel  like  service  to  both. 

Mandamus  to  private  corporations  to  compel  performance  of  du- 
ties.   Note,  37  Am.  St.  Rep.  821,  322. 
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Mandamus  to  compel  railroad  to  maintain  safe  and  adequate  equip- 
ment.   Note,  12  Ann.  Gas.  370. 

Mandamus  lies  to  compel  corporation  to  build  bridge  according  to 
statutory  requirement. 

Approved  in  Metropolitan  R.  R.  Co.  v.  Macfarland,  20  App.  D.  C. 
436,  438,  under  act  of  Congress  of  1900,  railroad  may  be  compelled  to 
extend  its  tracks  and  to  bear  its  share  of  expense  of  street  extension 
and  improvement;  Missouri  etc.  Ry.  Co.  v.  State,  29  Okl.  649,  119  Pac. 
120,  upholding  order  of  commission,  made  under  authority  of  act  of 
1908,  requiring  railroads  in  town  of  Durant  to  maintain  union  depot. 

Mandamus  does  not  lie  to  compel  railroad  to  do  act  merely  authorised 
by  charter. 

Approved  in  South  Carolina  v.  Jack,  145  Fed.  286,  76  C.  C.  A.  165, 
where,  after  railroad  receiver  appointed,  he  abandoned  road  as  unprofit- 
able and  dismantled  it  and  sold  rails  and  rolling  stock,  purchasers  of 
road  not  obliged  to  replace  it  in  original  condition  so  that  it  could  be 
operated  by  others  as  public  highway;  Union  Trust  Co.  v.  Curtis,  182 
Ind.  73,  L.  R.  A.  1915A,  699,  105  N.  E.  566,  contract  between  railroad 
and  town,  in  consideration  of  subsidy  from  town,  to  maintain  shops  and 
terminals  at  such  town  and  to  maintain  road  from  that  town  to  an- 
other, is  not  binding  on  company's  receiver,  and  refusal  to  decree  sale 
free  from  such  conditions  was  error;  Towers  v.  United  Ry.  &  Elec. 
Co.,  126  Md.  487,  95  Atl.  173,  enjoining  enforcement  of  order  of  com- 
mission requiring  extension  of  railway  line,  where  successor  of  electric 
railway  has  right  under  charter  to  make  extension,  but  is  under  no 
obligation  to  do  so,  and  directors  believe  such  extension  will  result 
in  annual  loss;  Public  Service  Commission  v.  Philadelphia  etc.  R.  Co., 
122  Md.  444,  89  Atl.  728,  where  railroad  charter  was  permissive,  not 
mandatory,  commission  could  not  compel  railroad  to  complete  branch 
line  abandoned  as  unremunerative  twelve  years  prior  to  public  service 
law;  Selectmen  of  Amesbury  v.  Citizens'  Elec.  St.  Ry.  Co.,  199  Mass. 
400,  19  L.  R.  A.  (N.  S.)  865,  85  N.  E.  422,  dismissing-  petition  to  compel 
street  railway  to  operate  branch  line  abandoned  as  unremunerative; 
State  v.  Kansas  City  etc.  Ry.  Co.,  51  La.  Ann;  209,  25  South.  130,  plain 
duty  to  establish  station  must  exist  to  support  mandamus;  San  Antonio 
St.  Ry.  Co.  v.  State,  90  Tex.  525,  59  Am.  St.  Rep.  837,  35  L.  R.  A.  664, 
39  S.  W.  928,  acceptance  of  ordinance,  permitting  construction  and  oper- 
ation, does  not  necessitate  operation  of  whole  line. 

Right  to  compel  public  service  corporation  to  perform  its  obliga- 
tions and  to  refrain  from  exceeding  its  powers*  Note.  7  £.  R.  0. 
465. 
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Mandamus  will  not  lie  to  compel  railroad  to  boild  depots;  such  subject 
is  property  for  legislature. 

Approved  in  Honolulu  Rapid  Transit  etc.  Co.  v.  Territory  of  Hawaii, 
211  U.  S.  289,  53  L.  Ed.  188,  29  Sup.  Ct.  55,  reversing  decree  enjoining 
transit  company  from  running  cars  at  less  frequent  intervals  than  ten 
minutes,  where  power  to  regulate  railways  is  vested  by -legislature  of 
Hawaii  in  certain  administrative  officers;  Jack  v.  Williams,  113  Fed. 
829,  holding  court  is  not  justified  in  compelling  owners  of  railroad  to 
repair  and  operate  the  same  at  certain  loss,  and  receiver  may  be  ordered 
to  dismantle;  Nashville  etc.  Ry.  Co.  v.  State,  137  Ala.  443,  34  South. 
402,  holding  in  absence  of  statutory  authority,  railroad  commission  may 
not  order  railroad  where  to  locate  station  and  what  depots  to  build; 
Chicago  etc.  Ry.  Co.  v.  Baugh,  175  Ind.  422,  94  N.  E.  572,  railroad  may 
condemn  land  outside  of  right  of  way  for  stock-pens;  State  v.  Yazoo 
etc.  R.  R.  Co.,  87  Miss.  687,  694,  40  South.  265,  267,  railroad  commis- 
sion cannot  require  railroad  to  maintain  in  town  two  detached  depots; 
Jacquelin  v.  Erie  R.  R.  Co.,  69  N.  J.  Eq.  440,  445,  446,  61  Atl.  21,  23, 
denying  injunction  to  prevent  discontinuance  of  railroad  station;  People 
v.  Brooklyn  Heights  R.  R.  Co.,  172  N.  Y.  95,  96,  64  N.  E.  789,  holding 
board  of  railroad  directors  having  power  to  direct  running  of  trains 
at  certain  intervals,  mandamus  will  not  lie  to  restore  abandoned  ser- 
vice; Chaddick  v.  Lindsay,  5  Okl.  622,  49  Pac.  942,  statute  making 
railroad  liable  in  damages  for  refusal  to  take  or  discharge  passengers 
or  property  at  regularly  appointed  places,  imposes  no  duty  to  erect 
stations;  Chambers  v.  Everding  &  Farrell  Co.,  68  Or.  110,  136  Pac. 
887,  carrier  was  entitled  to  extra  compensation  for  hauling  stone  from 
place  where  it  had  no  siding  or  stopping  place,  and  is  not  subject  to 
penalty  for  exceeding  rate  schedule;  Horton  v.  Southern  Ry.  Co.,  173 
Ala.  239,  Ann.  Oas.  1914A,  685,  55  South.  533,  denying  injunction  to 
prevent  removal  of  railway  station  in  suit  by  property  owner ;  Jones  v. 
Newport  News  &  M.  V.  Co.,  65  Fed.  739,  13  C.  C.  A.  95,  prior  main- 
tenance of  private  switch  does  not  bind  railroad  to  continue  same; 
Detroit  etc.  Ry.  v.  Interstate  Commerce  Commission,  74  Fed.  838,  841, 
21  C.  C.  A.  103,  declining  to  enforce  interstate  commerce  commission's 
order  to  abolish  accessorial  cartage  service;  Farmers'  Loan  etc.  Co.  v. 
Northern  Pac.  Ry.  Co.,  83  Fed.  254,  interstate  commerce  commission 
is  not  authorized  to  fix  rates. 

Distinguished  in  State  ex  rel.  Mt.  Hope  Coal  Co.  v.  White  Oak  Ry. 
Co.,  65  W.  Va.  23,  24,  28  L.  R.  A.  (N.  S.)  1013,  64  S.  E.  633,  634,  grant- 
ing mandamus  to  compel  railroad  to  construct  sidetrack  for  transporta- 
tion of  coal  from  relator's  mine  under  statute  requiring  railroad  to 
make  reasonable  provision  for  shipment. 

Power  to  compel  establishment  of,  or  stopping  of  trains  at  stations. 
Note,  17  L.  R.  A.  (N.  S.)  822,  823. 
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Whether  railroad  may  be  required  to  establish  or  maintain  un- 
profitable station.    Note,  26  L.  R.  A.  (N.  S.)  446. 

Railroad  is  not  bound  to  stop  at  junction  with  one  road  because  it 
does  so  at  Junction  with  another. 

Approved  in  State  ex  rel.  McComb  v.  Chicago  etc.  R.  Co.,  71  Neb. 
599,  99  N.  W.  311^  denying  mandamus  to  compel  railroad  to  furnish 
cars  for  shipping  grain  where  number  furnished  is  in  fair  proportion 
to  volume  of  business;  State  ex  rel.  Skeen  v.  Ogden  Rapid  Transit  Co., 
38  Utah,  252,  112  Pac.  124,  denying  mandamus  to  compel  interurban 
railway  to  stop  cars  at  resort,  where  stopping  at  another  resort  is  under 
special  contract  and  first  resort  is  not  discriminated  against. 

Mandamus  to  compel  railroad  to  perform  public  duty  is  properly  asked 
in  name  of  State  without  demand. 

Approved  in  Board  of  County  Commrs.  of  Santa  Fe  v.  Territory  of 
New  Mexico,  215  U.  S.  304,  54  L.  Ed.  206,  30  Sup.  Ct.  Ill,  mandamus 
will  lie  to  compel  county  commissioners  to  levy  tax  to  pay  judgment  on 
bonds,  and  without  demand  where  commissioners  have  refused  to  make 
levy. 

Distinguished  in  Bryce  v.  Burke,  172  Ala.  230,  55  South.  638,  man- 
damus proceeding  to  compel  judge  of  probate  to  certify  his  disquali- 
fication in  election  contest  need  not  be  in  name  of  State,  but  may  be  in 
name  of  aggrieved  party. 

Mandamus  will  not  issue  to  compel  railroad  to  maintain  station  contrary 
to  public  Interest. 

Approved  in  Kansas  City  Southern  Ry.  Co.  v.  Quigley,  181  Fed.  206, 
where  bill  by  railroad  to  restrain  property  owners  from  suing  at  law  or 
in  equity  to  prevent  removal  of  division  point  is  dismissed  and  de- 
fendants' right  to  prevent  removal  is  doubtful,  restraining  order  on 
cross-bill  to  prevent  removal  will  not  be  granted;  Chicago  etc.  Ry.  Co. 
v.  Southern  Indiana  Ry.  Co.,  38  Ind.  App.  263,  70  N.  E.  853,  agreement 
by  railroad  with  another  railroad  not  to  furnish  sidings  to  stone  quar- 
ries near  its  line  is  void  as  against  public  policy;  Territory  v.  Eastern 
Ry.  Co.,  15  N.  M.  596,  110  Pac.  853,  construing  statute  and  denying 
mandamus  to  compel  railroad  to  operate  trains  over  abandoned  road  of 
about  thirteen  miles,  where  it  is  operating  trains  over  another  road 
between  same  points;  Atchison  etc.  Ry.  Co.  v.  State,  27  Okl.  576,  112 
Pac.  1014,  reversing  order  of  corporation  commission  requiring  railway 
to  establish  depot  on  State  line  for  benefit  of  farmers  of  Oklahoma, 
where  it  has  depot  in  Texas  one  and  three-tenths  miles  from  proposed 
location;  Day  v.  Tacoma  Ry.  &  Power  Co.,  80  Wash.  168,  L.  R.  A.  1915B, 
547,  141  Pac.  349,  denying  injunction  at  suit  of  land  owners  to  prevent 
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electric  railway  from  abandoning  line  adjacent  to  property  where  new 
line  is  closely  parallel. 

Distinguished  in  Durden  v.  Southern  Ry.  Co.,  2  Ga.  App.  68,  58  S.  E. 
300,  holding  railway  may  exercise  discretion  in  removing  sidetrack  or 
spur  for  receiving  and  delivering  freight;  Whalen  v.  Baltimore  &  O. 
R.  Co.,  108  Md.  19,  129  Am.  St  Rep.  423,  17  L.  R.  A.  (N.  S.)  180,  69 
Atl.  392,  where  railroad  having  covenanted  to  construct  and  maintain 
siding  for  freight  changed  location  of  main  line  and  abandoned  siding, 
equity  will  not  compel  company  to  maintain  train  service  over  aban- 
doned line  past  siding. 

Miscellaneous.  Cited  in  Brown  v.  Atlantic  etc.  Ry.  Co.,  126  Ga.  252, 
55  S.  E.  26,  where  railroad  has  designated  route  between  two  termini, 
it  cannot  change  location  without  legislative  permission. 

142  U.  8.  510-646,  35  L.  Ed.  1099,  12  Sup.  Ot.  308,  UNITED  STATES  v. 
DE8  MOINES  ETC.  BY.  OO.  " 

Land  Department  is  bound  to  reserve  all  lands  granted  by  Congress. 
Approved  in  Northern  Pac.  R.  R.  Co.  v.  Musser  Sauntry  Land  etc. 
Co.,  68  Fed.  1000,  1001,  16  C.  C.  A.  97,  following  rule;  Hamblin  v. 
Western  Land  Co.,  147  U.  S.  536,  37  L.  Ed.  272,  13  Sup.  Ct.  356,  reser- 
vation, though  unnecessary,  operates  to  withdraw  land  from  homestead 
entries ;  dissenting  opinion  in  Hewitt  v.  Schultz,  180  U.  S.  159,  45  L.  Ed. 
473,  21  Sup.  Ct.  316,  majority  holding  land  commissioner's  certificate 
of  deficiency  in  land  grants  to  railroad  have  no  effect  in  ejectment 
against  railroad  purchasers,  department  having  not  recognized  same. 

By  joint  resolution  of  1861,  and  act  of  1862,  title  vested  in  Iowa  for 
benefit  of  purchasers. 

Distinguished  in  United  States  v.  Oregon  etc.  R.  Co.,  186  Fed.  910, 
911,  act  granting  lands  to  railroad  within  proviso  regulating  sales  to 
settlers  does  not  create  trust  in  company  for  benefit  of  settlers,  as 
such  trust  would  be  void  for  uncertainty  as  to  beneficiaries  and  their 
interest. 

Vendee  is  bona  fide  if  he  buys  in  good  faith  and  pays  value. 
Approved  in  United  States  v.  Brannan,  217  Fed.  851, 133  C.  C.  A.  559, 
in  suit  for  cancellation  of  patent  to  land,  burden  of  proof  on  grantee 
to  show  that  he  was  bona  fide  purchaser  was  not  sustained. 

Grantor  of  lands  in  trust  is  only  party  to  complain  of  breach  or  chal- 
lenge title. 

Approved  in  Eastern  State  Hospital  v.  Graves,  105  Va.  152,  52  S.  E. 
838,  action  by  State  hospital  for  insane  to  recover  charges  imposed  on 
inmates,  being  for  benefit  of  State,  cannot  be  barred  by  limitations. 
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Laches  cannot  be  set  up  where  United  States  sues  as  real  party;  alitor 
where  only  nominal. 

Approved  in  United  States  v.  Stinson,  197  U.  S.  205,  49  L.  Ed.  725, 
25  Sup.  Ct.  426,  following  rule;  French  Republic  v.  Saratoga  Vichy  Co., 
191  U.  S.  438,  48  L.  Ed.  252,  24  Sup.  Ct.  145,  holding  French  republic 
suing  for  proprietary  right,  instead  of  governmental,  not  entitled  to 
exemption  of  nullum  tempus,  but  laches  apply  in  full  force;  Moran  v. 
Horsky,  178  U.  S.  214,  44  L.  Ed.  1041,  20  Sup.  Ct.  860,  holding  State 
court  sustaining  defense  of  laches  against  mining  claim  abandoned 
fourteen  years,  same  becoming  town  site,  decision  independent  of  Fed- 
eral question;  United  States  v.  Fletcher,  231  Fed.  330,  where  suit  to 
'set  aside  patent  to  land  is  allowed  to  stand  for  thirty-five  years  before 
subsequent  purchaser  from  defendant  is  made  party,  and  where  govern- 
ment has  no  real  interest,  but  will  issue  patent  to  third  person  on  home- 
stead entry,  further  prosecution  Of  suit  is  barred  by  laches;  La  Clair 
v.  United  States,  184  Fed.  136,  holding  in  suit  by  Takima  Indians,  for- 
merly members  of  Puyallup  Tribe,  to  prevent  cancellation  of  patents 
to  Yakima  allotments,  that  suit  by  government  to  cancel  patents  is 
barred  by  limitation  of  six  years  from  date  of  patents;  State  ex  rel. 
Board  of  Commrs.  v.  Stuart,  46  Ind.  App.  613,  91  N.  E.  614,  action  in 
name  of  State  on  relation  of  county  commissioners  for  breaches  of  bond 
of  county  auditor  in  failing  to  collect  school  fund  interests  is  between 
county  and  individual  and  is  barred  by  limitations;  United  States  v. 
American  Bell  Telephone  Co.,  167  U.  S.  265,  42  L.  Ed.  163,  17  Sup.  Ct. 
820,  where  suit  is  to  cancel  patent  right  for  benefit  of  individual; 
United  States  v.  Des  Moines  Val.  R.  R.,  70  Fed.  439,  441  (affirmed  by 
84  Fed.  43,  28  C.  C.  A.  267),  holding  United  States  estopped  from  claim- 
ing title  to  lands  confirmed  by  act  of  1871. 

Running  of  statute  of  limitations  against  State  as  dependent  upon 
State  being  real  party  in  interest.    Note,  8  Ann.  Gas.  702,  703. 

Evidence  to  Justify  setting  aside  patent  must  be  clear  and  unequivocal. 

Approved  in  Connor  v.  United  States,  214  Fed.  530,  131  C.  C.  A.  68, 
holding  evidence  insufficient  to  warrant  cancellation  of  patent  to  desert 
lands  on  ground  of  fraudulent  proof  with  respect  to  reclamation  and 
quantity  of  water  appropriated  for  irrigation  purposes;  United  States 
v.  Mills,  169  Fed.  687,  in  suit  to  cancel  patent  to  homestead  claims,  facts 
were  insufficient  to  establish  fraud  in  entry  or  final  proof ;  United  States 
v.  Budd,  144  U.  S.  161,  36  L.  Ed.  386,  12  Sup.  Ct.  577,  following  rule ; 
Miller  v.  Donahue,  96  Wis.  509,  71  N.  W.  904,  where  patentee  attempted 
cancellation  for  mistake  in  tract  patented,  after  sale  thereof  for  taxes. 

Distinguished  in  Diller  v.  Hawley,  81  Fed.  657,  26  C.  C.  A.  514,  Land 
Department  may  cancel  entry  where  evidence  justifies  inference  of 
fraud. 
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Title  conveyed  by  State,  at  Inception  of  undertaking,  cannot  fftfl  be- 
cause State  does  not  complete. 

'  Approved  in  Dennison  Mfg.  Co.  v.  Scharf  Tag  etc.  Co.,  135  Fed.  630, 
68  C.  C.  A.  263,  applying  rule  in  suit  to  restrain  infringement  of  trade- 
mark. 

General  averment  of  fraud  will  be  limited  by  specific  facts  set  forth. 
Approved  in  Wiseman  v.  Eastman,  21  Wash.  171,  57  Pac.  400,  dis- 
regarding general  allegation  of  fraud  in  action  to  review  Land  De- 
partment decision. 

Demurrer  admits  facts  well  pleaded,  but  not  conclusions. 
Approved  in  Dennison  Mfg.  Co.  v.  Thomas  Mfg.  Co.,  94  Fed.  654, 
following  rule;  Clinchfield  Coal  Corp.  v.  Steinman,  217  Fed.  877,  133 
C.  C.  A.  585,  holding  bill  claiming  equitable  title  to  tract  of  land 
through  conveyances  under  parol  gift  from  father  stating  ultimate 
facts  was  good  against  demurrer. 

Demurrer  to  general    allegation  of    fraud  as  confession  thereof. 
Note,  14  Ann.  Gas.  368. 

Courts  cannot  question  knowledge  or  good  faith  of  legislature. 

Approved  in  Moeschen  v.  Tenement  House  Department,  203  U.  S. 
583,  51  L.  Ed.  328,  27  Sup.  Ct.  781,  following  rule ;  Calder  v.  Michigan, 
218  U.  S.  598,  54  L.  Ed.  1167,  31  Sup.  Ct.  122,  fact  that  public  service 
corporation  has  mortgaged  franchise  given  to  it  by  city  does  not  enlarge 
right  of  corporation  to  exist  as  against  expressly  reserved  power  to 
repeal  charter;  Murphy  v.  Chicago  etc.  Ry.  Co.,  247  111.  619,  93  N.  E. 
383,  city  ordinance,  within  legislative  power  of  city  council,  cannot  be 
impeached  in  court  because  of  corrupt  motives  of  members  of  council; 
People  ex  rel.  Lockwood  etc.  Co.  v.  Grand  Trunk  etc.  Ry.  Co.,  232  I1L 
299,  83  N.  E.  842,  where  city  provides  for  railroad  track  elevation  and 
subways  in  streets  thereunder,  determination  of  width  of  subway  is  for 
municipal  authorities,  not  for  courts;  Taylor  v.  Beekham,  108  Ky.  296, 
94  Am  St.  Rep.  366,  56  S.  W.  181,  holding  legislature  having  full  power 
to  determine  contest  elections  and  composition  of  said  board,  courts 
are  powerless  to  inquire  into  sufficiency  of  matters;  State  ex  rel.  Ket- 
cham  v.  Terre  Haute  etc.  R.  Co.,  166  Ind.  584,  77  N.  E.  1078,  where 
right  of  State  to  recover  from  railroad  net  profits  in  excess  of  certain 
per  cent  of  cost  of  construction  depended  on  legislative  action  and  no 
such  action  had  been  taken,  fact  that  railroad  attempted  to  bribe  legis- 
lature to  prevent  such  action  is  not  sufficient  to  render  it  liable;  State 
v.  Haskell,  84  Vt.  436,  34  L.  R.  A.  (N.  S.)  286,  79  Atl.  855,  upholding 
act  of  1908  making  it  offense  for  owner  or  operator  of  mill  to  deposit 
sawdust  or  mill  refuse  in  waters  of  river  above  certain  falls;  State  v. 


991  COUNSELMAN  v.  HITCHCOCK.    142  U.  S.  547-686 

Superior  Court  of  Milwaukee  Co.,  105  Wis.  677,  81  N.  W.  1054,  holding 
city  council's  power  being  legislative,  under  Rev.  Stats.,  §  1862,  regard- 
ing use  of  streets,  court  cannot  enjoin  passage  of  ordinance  thereto 
appertaining;  New  Orleans  v.  Warner,  175  U.  S.  146,  44  L.  Ed.  109,  20 
Sup.  Ct.  54,  excessive  consideration  for  city  purchase  is  not  open  to 
judicial  consideration;  United  States  v.  Tennessee  etc.  R.  R.  Co.,  71 
Fed.  74,  forfeiture  of  legislative  grant  can  be  enforced  only  by  legis- 
lature; dissenting  opinion  in  United  States  v.  Midwest  Oil  Co.,  236 
U.  S.  497,  503,  69  L.  Ed.  690,  693,  35  Sup.  Ct.  309,  majority  upholding 
order  of  President  of  1909  withdrawing  oil  lands  in  California  and 
Wyoming  from  private  acquisition,  and  holding  location  made  after 
withdrawal  was  not  validated  by  act  of  Congress  of  1910;  dissenting 
opinion  in  City  of  Owensboro  v.  Cumberland  Tel.  &  Tel.  Co.,  230  U.  S. 
79,  57  L.  Ed.  1399,  33  Sup.  Ct.  988,  majority  holding  ordinance  requir- 
ing telephone  company  to  remove  from  street  poles  and  wires  placed 
there  under  former  ordinance  void  as  impairment  of  contract. 

142  TJ.  S.  547-586,  35  L.  Ed.  1110, 12  Sup.  Ct.  195,  OOUNSELMAN  v.  HITCH- 
COCK. 

Fifth  amendment  must  be  construed  broadly  in  favor  of  right  to  refuse 
to  testify. 

Approved  in  Ex  parte  Senior,  37  Fla.  17,  32  L.  R.  A.  135,  19  South. 
654,  following  rule;  United  States  v.  Collins,  145  Fed.  711,  712,  one 
cannot  refuse  to  produce  books  as  required  by  subpoena  on  his  mere 
statement  that  books,  if  produced,  will  contain  evidence  tending  to  in- 
criminate him,  where  he  has  not  been  sworn  as  witness;  In  re  Hess, 
134  Fed.  HI,  bankrupt  may  plead  constitutional  privilege  against  ap- 
plication to  compel  him  to  produce  books  for  examination  though  no 
criminal  proceedings  as  yet  brought  against  him;  In  re  Nachman,  114 
Fed.  995,  holding,  under  Const.  U.  S.,  amend.  5,  relieving  person  crim- 
inally charged  from  testifying  witness  in  bankruptcy  proceedings,  may 
avail  himself  of  same  provision;  American  Cent.  Ins.  Co.  v.  Pepper. 
9  Ala.  App.  196,  62  South.  398,  construing  provision  of  Constitution 
relating  to  self-incrimination,  and  holding  in  action  on  fire  policy  that 
insurer  was  privileged  to  refuse  to  answer  questions  as  to  connection 
with  underwriters'  association  tending  to  expose  him  to  penalty;  Cla- 
born  v.  State,  115  Ark.  390,  171  S.  W.  862,  under  constitutional  pro- 
vision that  person  shall  not  be  compelled  to  be  witness  against  himself, 
indictment  for  perjury  in  proceeding  before  grand  jury,  not  alleg- 
ing that  testimony  before  grand  jury  was  voluntary,  is  fatally  defective ; 
People  v.  Cassidy,  213  N.  Y.  394,  Ann.  Oas.  19160,  1009,  107  N.  E.  715, 
person  voluntarily  testifying  before  Superior  Court  justice  investigat- 
ing charge  relating  to  charge  in  connection  with  nomination  to  public 
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office,  and  who  expressly  waived  immunity,  did  not  thereby  waive  con- 
stitutional right  to  refuse  to  testify  on  trial  of  person  subsequently 
indicted ;  State  v.  Donovan,  10  N.  D.  208,  86  N.  W.  711,  holding  sec- 
tion 13,  State  Const.,  providing  shield  for  person  against  production 
of  private  books  in  criminal  cases,  not  applicable  to  public  records  of 
druggist;  dissenting  opinion  in  In  re  Moser,  138  Mich.  328,  110  Am. 
St.  Rep.  316,  69  L.  R.  A.  900,  101  N.  W.  698,  majority  holding  witness 
himself  is  not  sole  judge  of  whether  testimony  will  incriminate  him. 

Denied  in  Ex  parte  Pepper,  186  Ala.  292,  64  South.  116,  holding  privi- 
lege of  refusing  to  give  evidence  applies  only  to  criminal  prosecution 
and  not  to  action  on  fire  policy,  and  insurer  may  be  compelled  to  answer 
questions  as  to  whether  it  was  member  of  underwriters'  association, 
though  such  membership  would  impose  penalty. 

Privilege  of  fifth  amendment  extends  to  any  criminal  proceedings  before 
grand  jury. 

Approved  in  United  States  v.  Price,  163  Fed.  906,  where  accused, 
afterward  indicted  by  same  grand  jury,  are  brought  before  them  as 
witnesses,  claim  of  immunity  must  rest  upon  rights  of  witness,  not  of 
party;  United  States  v.  Rosenthal,  121  Fed.  866,  holding  no  officer  of 
department  of  justice  is  authorized  by  sections  359,  367,  U.  S.  Comp. 
Stats.  1901,  pp.  207,  209,  to  conduct  proceedings  before  grand  jury; 
Tuttle  v.  People,  33  Colo.  254,  70  L.  R.  A.  83,  79  Pac.  1039,  statements 
made  by  witnesses  at  coroner's  inquest  are  inadmissible  against  them  in 
subsequent  prosecution  for  homicide;  People  v.  Argo,  237  111.  179,  86 
N.  E.  681,  holding  inquisition  before  grand  jury  is  "criminal  case" 
within  meaning  of  fifth  amendment  as  to  self-incrimination;  Bentler  v. 
Commonwealth,  143  Ky.  508,  510,  136  S.  W.  898,  899,  statutory  exemp- 
tion from  liability  for  gaming  disclosed  by  testimony  of  witness  in 
prosecution  of  another  applies  to  witness  testifying  in  grand  jury  in- 
vestigation ;  State  v.  Gardner,  88  Minn.  138,  92  N.  W.  533,  holding  de- 
fendant in  criminal  case  compelled  to  be  witness  against  himself  before 
grand  jury,  it  is  violation  of  constitutional  guaranty,  and  court  must 
quash  indictment;  State  v.  Thomas,  250  Mo.  212,  157  S.  W.  337,  where 
boy  of  seventeen  accused  of  murder  was  subjected  to  continuous  inter- 
rogatories for  twenty-four  hours,  he  was  entitled  to  instruction  that 
unless  written  confession  and  oral  admissions  were  voluntary,  they 
should  be  disregarded ;  State  v.  Thornton,  245  Mo.  440,  150  S.  W.  1049, 
evidence  involuntarily  given  before  grand  jury  in  investigation  of  illegal 
sales  of  intoxicating  liquor  is  not  admissible  in  prosecution  of  witness 
for  perjury;  Ex  parte  Gauss,  223  Mo.  282,  136  Am.  St.  Rep.  517,  122 
S.  W.  741,  witness  before  grand  jury  is  not  compelled  to  answer  ques- 
tion as  to  whether  lie  made  bet  on  horse-race  with  person  named,  where 
answer  would  tend  to  incriminate  him ;  State  v.  Naughton,  221  Mo.  423, 
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429,  120  S.  W.  59,  61,  constitutional  guaranty  that  person  shall  not 
be  compelled  to  testify  against  himself  is  violated  by  examination  by 
grand  jury  of  person  subsequently  indicted  as  accessory  after  fact 
to  commission  of  felony;  Garrett  v.  St.  Louis  Transit  Co.,  219  Mo. 
94,  16  Ann.  Gas.  678,  118  S.  W.  77,  in  action  against  street  railway 
for  death  of  person  ejected  for  failure  to  pay  fare,  fact  that  con- 
ductor refused  to  testify  at  coroner's  inguest  on  ground  that  testimony 
would  tend  to  incriminate  him  is  inadmissible  to  impeach  him ;  Torres  v. 
Territory,  16  N.  M.  620,  121  Pac.  29,  holding  accused  indicted  for  mur- 
der was  not  compelled  to  testify  before  grand  jury  over  his  protest  to 
facts  tending  to  incriminate  him;  People  v.  Beardon,  197  N.  T.  244,  245, 
134  Am.  St.  Rep.  866,  27  L.  R.  A.  (N.  S.)  141,  90  N.  E.  832,  833,  pro- 
vision of  tax  law  of  1907,  authorizing  controller  to  examine  private 
papers  of  broker  to  ascertain  whether  tax  has  been  paid,  violates  sixth 
amendment;  People  v.  Cahill,  193  N.  Y.  236,  239,  20  L.  R.  A.  (N.  S.) 
1084,  86  N.  E.  40,  41,  witness  testifying  without  objection  in  examina- 
tion before  superintendent  of  elections  as  to  illegal  registrations, 
and  found  in  trial  for  perjury,  to  have  been  implicated  in  illegal 
registrations,  cannot  claim  that  constitutional  provision  against  self- 
incrimination  was  violated;  People  v.  O'Brien,  176  N.  Y.  261,  263,  265, 
266,  267,  268,  68  N.  E.  354,  355,  356,  357,  holding,  under  Const.,  art.  I, 
§  6 ,  relieving  witness  from  incriminating  himself  in  criminal  case 
against  another,  one  cannot  be  compelled  to  testify  binder  Pen.  Code, 
§  342,  absolute  immunity  being  essential ;  Ex  parte  Wilson,  37  Tex.  Cr. 
838,  47  S.  W.  1000,  holding  constitutional  provision  that  accused  need 
not  give  evidence  against  himself  applies  to  testimony  before  grand 
jury  as  well  as  court ;  Schultz  v.  Strauss,  127  Wis.  329,  106  N.  W.  1067, 
statements  made  by  defendant  as  witness  before  grand  jury  and  to  dis- 
trict attorney  during  investigation  of  offense  alleged  to  have  been  com- 
mitted by  plaintiff  are  privileged;  Thornton  v.  State,  117  Wis.  341,  93 
N.  W.  1108,  holding  in  prosecution  for  assault  to  commit  rape,  evidence 
admitted  to  compare  tracks  at  place  of  assault  not  invasion  of  personal 
rights  guaranteed  by  Constitution;  Ex  parte  Clarke,  103  Cal.  354,  37 
Pac.  231,  and  Ex  parte  Wilson,  39  Tex.  Cr.  638,  47  S.  W.  1000,  both 
following  rule;  Southworth  v.  United  States,  151  U.  S.  185,  88  L.  Ed. 
121,  14  Sup.  Ct.  276,  test  of  criminal  case  in  determining  commissioner's 
fee  is  arrest;  United  States  v.  Edgerton,  80  Fed.  376,  quashing  indict- 
ment where  defendant's  evidence  before  grand  jury  was  unfairly  ob- 
tained; United  States  v.  Bell,  81  Fed.  843,  undue  advantage  may  not  be 
taken  of  ignorant  witness;  In  re  Rosser,  96  Fed.  308,  extending  rule  to 
examination  in  bankruptcy ;  In  re  Nickell,  47  Kan.  736,  27  Am.  St.  Rep. 
317,  28  Pac.  1077,  State  cannot  call  defendant  in  contempt  proceedings 
to  prove  contempt;  State  v.  Young,  119  Mo.  520,  24  S.  W.  1045,  testi- 
XV— 63 


142  U.  S.  647-686       NOTES  ON  U.  S.  REPORTS.  994 

mony  of  ignorant  boy,  without  counsel,  before  coroner  is  inadmissible 
against  him;  Miskimins  v.  Shaver,  8  Wyo.  392,  49  L.  R.  A.  831,  58  Pac 
417  (see  dissenting  opinion  in  8  Wyo.  392,  49  L.  R.  A.  831,  58  Pac.  431, 
432,  434),  where  defendant  charged  with  compounding  felony  refused 
to  give  evidence  on  trial  of  such  felony;  Whillow  v.  Nashville  etc.  By. 
Co.,  114  Tenn.  354,  84  S.  W.  620,  arguendo. 

Distinguished  in  In  re  Hale,  JL39  Fed.  600,  where  after  witness  refused 
to  testify  before  grand  jury  considering  violations  of  Anti-trust  Act, 
jury  made  presentment  to  court  charging  witness  with  contempt,  court 
ordered  witness  to  answer,  action  was  equivalent  to  instruction  to  in- 
vestigate matter  referred  to  in  presentment;  Imboden  v.  People,  40  Colo. 
.176,  90  Pac.  619,  in  prosecution  of  bank  officers  for  conspiracy  to  defraud 
baiik,  letters  and  telegrams  between  conspirators,  obtained  from  private 
files  through  servants,  were  admissible;  Levy  v.  Superior  Court  of  San 
Francisco,  167  U.  S.  177,  42  L.  Ed.  126,  17  Sup.  Ct.  770,  affirming  105 
Cal.  608,  611,  29  L.  R.  A.  819,  821,  38  Pac.  967,  968  (because  Federal 
question  did  not  appear  on  record),  (see  dissenting  opinion  in  105  CaL 
616,  617,  29  L.  R.  A.  824,  38  Pac.  970,),  compelling  defendant  to  testify 
in  statutory  proceeding  to  recover  embezzled  property- 
Legal  meaning  of  "any."    Note,  Ann.  Gas.  1916E,  33. 

Object  of  fifth  amendment  was  to  Insure  accused's  right  to  refuse 
to  give  any  incriminating  testimony. 

Approved  in  United  States  v.  Wetmore,  218  Fed.  234,  236,  refusing 
to  quash  indictment  because  defendants  testified  in  grand  jury  investi- 
gation as  to  fraud  committed  by  them  against  government  without 
warning  or  notice  that  they  were  testifying  against  themselves  and 
were  not  compelled  to  do  so;  In  re  Tobias  Greenthal  &  Mendelson,  215 
Fed.  816,  granting  motion  of  receiver  to  compel  bankrupt  to  answer 
questions  on  examination  under  Bankruptcy  Act;  In  re  Shaw,  172  Fed. 
521,  subpoena  compelling  witness  to  appear  and  testify  before  Federal 
grand  jury  must  either  disclose  names  of  persons  against  whom  inquiry 
is  made  or  the  subject  of  investigation;  Matter  of  Peck  v.  Cargill,  167 
N.  T.  395,  60  N.  E.  776,  holding  petition  stating  that  petitioner  believes 
certain  facts  exist  constituting  crime,  without  stating  grounds  for  be- 
lief, no  basis  for  revocation  of  liquor  tax  certificate. 

Distinguished  in  United  States  v.  Zucker,  161  U.  S.  481,  40  L.  Ed. 
780,  16  Sup.  Ct.  643,  action  to  forfeit  imports  is  not  criminal  prose- 
cution. 

"Criminal   prosecution,"   under   sixth   amendment,   la  narrower   than 
"criminal  case"  under  fifth. 

Approved  in  United  States  v.  Regan,  232  U.  S.  47,  50,  58  L.  Ed.  498, 
499,  34  Sup.  Ct.  213,  in  civil  action  to  recover  penalty  for  violation  of 
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alien  Immigration  Act,  jury  must  determine  issues  of  fact  according  to 
preponderance  of  evidence;  Counselman  v.  Hitchcock,  122  Ala.  488,  26 
South.  173,  holding  action  against  railroad  for  wrongful  killing  of  de- 
ceased, court  alleging  "negligently  and  carelessly  and  willfully"  done 
does  not  charge  "gross  carelessness";  Louisville  etc.  R.  Co.  v.  Schwab, 
127  Ky.  92,  105  S.  W.  113,  constitutional  guaranty  against  self- 
incrimination  protects  jury  commissioner  in  declining  to  testify  as  to 
violation  of  statute  as  to  method  of  selecting  jury  panels;  United 
States  v.  Patterson,  150  U.  S.  69,  87  L.  Ed.  1001,  14  Sup.  Ct.  21,  con- 
struing "criminal  charges"  which  entitle  commissioner  to  compensa- 
tion; United  States  v.  Zucker,  161  U.  S.  481,  40  L.  Ed.  780,  16  Sup.  Ct 
643,  action  to  forfeit  imports  is  not  within  sixth  amendment;  Ex  parte 
Munn,.  140  Fed.  783,  arguendo. 

Distinguished  in  Merchants'  Stock  etc.  Co.  v.  Board  of  Trade,  201 
Fed.  25,  27,  28,  120  C.  C.  A.  582,  guaranty  of  fifth  amendment  against 
self-incrimination  does  not  extend  to  contempt  proceedings  where  con- 
tempt charged  is  not  crime;  United  States  v.  Debs,  64  Fed.  753, 
arguendo. 

Meaning  of  word  "case"  as  used  in  sense  of  "action"  or  "proceed- 
ing."   Note,  21  Ann.  Gas.  669. 

It  is  an  ancient  rule  that  witness  need  not  give  testimony  tending  to 
incriminate  him. 

Approved  in  United  States  v.  Praeger,  149  Fed.  482,  reaffirming  rule; 
Wilson  v.  United  States,  221  U.  S.  379,  Ann.  Gas.  1912D,  558,  55  L.  Ed. 
778,  31  Sup.  Ct.  538,  officer  of  corporation  is  protected  by  fifth  amend- 
ment against  compulsory  production  of  his  private  books  and  papers, 
but  this  privilege  does  not  extend  to  books  of  corporation  in  his  pos- 
session; Newgold  v.  American  etc.  Mfg.  Co.,  108  Fed.  342,  holding, 
though  party  produced  certain  books  in  equity  suit,  it  is  no  waiver  of 
right  to  refuse  production  in  another  action  where  same  would  furnish 
evidence  against  him;  Ex  parte  Arnot  Carter,  166  Mo.  613,  66  S.  W. 
543,  holding  Rev.  Stats.  1899,  §  2206,  violates  Const.,  art.  II,  §  23,  in- 
asmuch as  witness  cannot  be  compelled  to  give  incriminating  evidence; 
Matter  of  Green,  86  Mo.  App.  220,  221,  holding  witness  may  refuse  to 
testify  if  testimony  will  incriminate  and  refuse  to  answer  questions  for 
same  reasons;  State  v.  Burrell,  27  Mont.  287,  70  Pac.  984,  holding 
Bankruptcy  Act  shielding  the  giving  of  incriminating  evidence  does  not 
prevent  evidence  incriminating,  such  obtained  from  bankrupt's  testi- 
mony; Karel  v.  Conlan,  155  Wis.  228,  231,  235,  49  L.  R.  A.  (N.  S.)  826, 
144  N.  W.  269,  270,  271,  witness  in  civil  action  for  libel,  in  absence  of 
immunity  statute,  cannot  be  compelled  to  give  answer  tending  to  in- 
criminate him ;  Brown  v.  Walker,  70  Fed.  48,  explaining  purpose  of  fifth 
amendment;  Miskimins  v.  Shaver,  8  Wyo.  392,  49  L.  R.  A.  831,  58  Pac. 
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421,  where  one  charged  with  compounding  felony  refused  to  give  evi- 
dence of  the  felony;  dissenting  opinion  in  Levy  v.  Superior  Court,  105 
Cal.  617,  29  L.  R.  A.  824,  38  Pac.  970,  majority  compelling  defendant 
to  testify  in  remedial  action  involving  penalty. 

Privilege  of  witness  as  to  incriminating  testimony.    Note,  75  Am. 
St  Rep.  319,  320,  322,  346. 

Protection  against  self -crimination  in  civil  case.    Note,  29  L.  R.  A. 
811. 

Constitutional     guaranty     against     self-incrimination.    Note,     1 
L.  R.  A.  (N.  S.)  168. 

Section  860,  Revised  Statutes,  providing  that  testimony  shall  not  1» 
used  In  latter  prosecution,  does  not  affect  constitutional  privilege. 

Approved  in  American  Lithographic  Co.  v.  Werckmeister,  221  U.  S. 
611,  55  L.  Ed.  878,  31  Sup.  Ct.  676,  entries  in  books  produced  in 
obedience  to  subpoena  duces  tecum  were  not  rendered  inadmissible  by 
section  860  of  Revised  Statutes,  providing  that  pleading  or  testimony 
of  party  or  witness  obtained  by  judicial  proceedings  shall  not  be  used 
against  him  in  criminal  proceeding,  since  such  provision  relates  to 
using  evidence  in  subsequent  proceeding;  Hale  v.  Henkel,  201  U.  S.  67, 
50  L.  Ed.  662,  26  Sup.  Ct.  370,  determining  right  of  witness  to  claim 
privilege  against  self-incrimination  when  examined  concerning  violation 
of  anti-trust  law;  Jack  v.  Kansas,  199  U.  S.  381,  50  L.  Ed.  236,  26  Sup. 
Ct.  73  (affirming  State  v.  Jack,  69  Kan.  395,  400,  1  L.  R.  A.  (N.  S.) 
167,  76  Pac.  914,  915),  holding  one  may  be  committed  for  contempt  for 
refusing  to  testify  in  examination  under  Kansas  Anti-trust  Act,  though 
he  claims  his  evidence  might  incriminate  him,  as  violator  of  Federal 
anti-trust  law;  Burr  ell  v.  Montana,  194  U.  S.  578,  579,  48  L.  Ed.  1124, 
24  Sup.  Ct.  787,  Bankruptcy  Act  1898,  §  7,  does  not  give  exemption 
from  prosecution  for  offense  growing  out  of  transaction  concerning 
which  bankrupt  testified  before  referee;  Podolin  v.  Lesher  Warner  Dry 
Goods  Co.,  210  Fed.  100,  102,  126  C.  C.  A.  611,  holding  bankrupts  were 
not  entitled  to  refuse  to  complete  schedules  on  ground  of  self- 
incrimination,  though  criminal  proceedings  were  pending  for  fraudulent 
use  of  mails  in  sending  false  financial  statement;  Carey  v.  Donohue,  209 
Fed.  332,  126  C.  C.  A.  254,  where  bankrupt  fugitive  from  justice  testify- 
ing by  deposition  in  Honduras  refused  to  answer  certain  cross-questions 
on  ground  of  self-incrimination,  subsequent  to  repeal  of  section  860, 
Rev.  Stats.,  granting  immunity,  and  answer  would  have  been  immaterial 
on  issue  of  whether  conveyances  were  preferences,  refusal  was  not 
ground  for  suppression  of  entire  testimony;  Hammond  Lumber  Co.  v. 
Sailors'  Union,  167  Fed.  824,  in  contempt  proceeding  against  members 
of  labor  unions  for  prosecuting  conspiracy  to  violate  injunction,  depo- 
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sition  of  member  given  as  witness  in  another  case  in  obedience  to  sub- 
poena duces  tecum  is  inadmissible  under  section  860,  Rev.  Stats.,  as 
tending  to  incriminate  him;  United  States  v.  Armour  &  Co.,  142  Fed. 
822,  construing  immunity  granted  to  witnesses  furnishing  evidence  be- 
fore commissioner  of  corporations ;  United  States  v.  Goldstein,  132  Fed. 
791,  bankrupt  on  his  examination  may  refuse  to  answer  question  where 
answer  might  tend  to  incriminate  him  by  showing  he  had  committed  of- 
fense under  any  provision  of  Bankruptcy  Act ;  Wyckoff  v.  Wagner  Type- 
writer Co.,  99  Fed.  159,  holding  whether  witness'  answer  may  reason- 
ably tend  to  criminate  him,  under  Rev.  Stats.,  §  860,  is  determinable  bg 
court  in  view  of  pleadings  and  other  testimony ;  Commonwealth  v.  Cam- 
eron, 229  Pa.  593,  594,  79  Atl.  169,  170,  provision  of  State  Constitution 
that  person  may  be  compelled  to  testify  in  prosecution  for  bribery,  but 
that  testimony  shall  not  afterward  be  used  against  him  except  for  per- 
jury, does  not  give  witness  immunity  from  prosecution  for  offense  con- 
cerning which  he  has  testified;  Ex  parte  Irvine,  74  Fed.  958,  964,  and 
United  States  v.  Bell,  81  Fed.  844,  845,  both  following  rule;  Interstate 
Commerce  Commission  v.  Brimson,  154  U.  S.  479,  480,  38  L.  Ed.  1058, 
14  Sup.  Ct.  1134,  defendants  may  plead  privilege  to  interstate  commerce 
commission's  application  to  compel  answer;  In  re  Scott,  95  Fed.  816, 
and  In  re  Rosser,  96  Fed.  308,  §  7,  of  bankrupt  law  does  not  withdraw 
privilege. 

Distinguished  in  Brown  v.  Walker,  161  U.  S.  594,  595,  600,  40  L.  Ed. 
820,  822,  16  Sup.  Ct.  645,  646,  648  (see  dissenting  opinion  in  161  U.  S. 
617,  618,  619,  620,  40  L.  Ed.  828,  829,  16  Sup.  Ct.  658,  659),  affirming 
70  Fed.  47,  and  overruling  United  States  v.  James,  60  Fed.  259,  261, 
testimony  may  be  compelled  under  Interstate  Commerce  Act  of  1893. 

Effect  of  statutes  prohibiting  use  of  testimony  against  witness  on 
exemption  from  self-crimination.    Note,  14  L.  R.  A.  407. 

Effect  of  prohibiting  use  of  testimony  against  witness  on  exemp- 
tion from  self-crimination.    Note,  26  L.  R.  A.  418. 

• 

Witness  need  not  disclose  circumstances  of  offense  or  sources  from 
which  his  connection  may  be  obtained. 

Approved  in  United  States  v.  Praeger,  149  Fed.  483,  reaffirming  rule; 
Ballmann  v.  Fagin,  200  U.  S.  195,  196,  50  L.  Ed.  487,  26  Sup.  Ct.  212, 
upholding  refusal  of  witness  to  produce  before  grand  jury,  which  was 
investigating  liability  of  bank  employee  for  loss  of  cash-book  which 
might  disclose  violation  of  State  laws  by  witness;  In  re  Podolin,  202 
Fed.  1015,  bankrupts,  though  under  indictment  for  misuse  of  mail,  were 
bound  to  file  schedules  of  assets  and  liabilities  up  to  point  where  court 
could  see  that  further  obedience  to  order  of  referee  would  tend  to  in- 
criminate them;  Edelstein  v.  United  States,  149  Fed.  642,  9  L.  R.  A. 
(N.  S.)  286,  79  C.  C.  A.  328,  Bankruptcy  Act  1898,  §  7,  subd.  9,  does  not 
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protect  bankrupt  from  prosecution  for  perjury  committed  in  investiga- 
tion of  truth  of  specifications  against  his  discharge ;  In  re  Kanter,  117 
Fed.  357,  holding  bankrupt  charged  in  State  court  with  crimes  involved 
in  bankruptcy  proceedings,  bankrupt  need  not  furnish  books  of  account, 
same  tending  to  incriminate  him;  La  Bourgogne,  104  Fed.  824,  holding 
though  answers  under  admiralty  rules  31  and  32  show  loss  through  his 
"privity,"  depriving  of  limited  liability  under  Rev.  Stats.,  §  4283,  refusal 
not  permissible,  loss  not  being  forfeiture;  State  v.  Height,  117  Iowa, 
656,  657,  659,  94  Am.  St.  Rep.  327,  328,  330,  91  N.  W.  936,  holding  com- 
pulsory physical  examination  of  person  accused  of  rape  to  determine 
existence  of  venereal  disease  violates  Const.,  art.  1,  §  9,  and  evidence  is 
inadmissible;  Blum  v.  State,  94  Md.  385,  51  Atl.  30,  holding  person  can- 
not be  compelled  to  produce  private  account-books  in  conduct  of  his 
business,  as  evidence  in  criminal  prosecution ;  Ex  parte  Creasy,  243  Mo. 
694,  695,  41  L.  R.  A.  (N.  S.)  478,  148  S.  W.  918,  919,  witness  before 
grand  jury  refusing  to  answer  question  as  to  whether  he  bought  intoxi- 
cating liquor  on  certain  occasions  is  not  liable  for  contempt,  and  judg- 
ment of  commitment  may  be  attacked  in  habeas  corpus  proceeding; 
State  v.  Fuller,  34  Mont.  22,  9  Ann.  Oaa.  648,  8LB.A.  (N.  S.)  762, 
85  Pac.  372,  in  prosecution  foi  murder,  admission  in  evidence  that  shoes 
taken  from  accused  without  his  consent  corresponded  with  tracks  near 
scene  of  killing  did  not  deprive  him  of  constitutional  rights;  State  v. 
Murphy,  128  Wis.  207,  107  N.  W.  472,  determining  that  alderman  had 
not  testified  before  grand  jury  concerning  transaction  for  which  he  was 
prosecuted;  dissenting  opinion  in  Twining  v.  State  of  New  Jersey,  211 
U.  S.  124,  53  L.  Ed.  116,  29  Sup.  Ct.  14,  majority  holding  exemption 
from  compulsory  self-incrimination  in  State  courts  is  not  secured  by 
Federal  Constitution;  dissenting  opinion  in  In  re  Moser,  138  Mich.  324, 
110  Am.  St.  Rep.  315,  69  L.  R.  A.  900,  101  N.  W.  596,  majority  holding 
witness  himself  not  sole  judge  of  whether  testimony  will  incriminate 
him;  dissenting  opinion  in  In  re  Conrades,  112  Mo.  App.  47,  85  S.  W. 
159,  majority  refusing  to  release  one  held  in  contempt  for  refusing  to 
produce  books  required  by  municipal  assembly  in  investigating  evasion 
of  license  tax  by  corporation  where  it  did  not  appear  that  they  wonld 
incriminate  him ;  dissenting  opinion  in  People  v.  Rosenheimer,  209  N.  Y. 
126,  Ann.  Cas.  1915A,  161,  46  L.  R.  A.  (N.  S.)  977,  102  N.  E.  534,  ma- 
jority holding  legislature  had  power  to  require  waiver  of  privilege  of 
self-incrimination  as  condition  to  use  of  highways  by  motor  vehicles, 
and  upholding  highway  law  making  it  felony  for  operator,  knowing  in- 
jury has  been  caused  to  person  or  property,  to  leave  place  without  giv- 
ing name,  residence  and  license  number  to  injured  party;  People  v. 
Forbes,  143  N.  Y.  228,  229,  38  N.  E.  305,  following  rule ;  Lamson  v.  Boy- 
den,  160  111.  618,  43  N.  E.  782,  witness  cannot  be  compelled  to  produce 
books  tending  to  incriminate  him;  State  v.  Simmons  Hardware  Co.,  109 
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Mo.  126,  15  L.  R.  A.  678,  18  S.  W.  1126,  annulling  provision  of  act  of 
1889  requiring  corporate  officers  to  disclose  violations  of  anti-trust  law; 
State  v.  Young,  119  Mo.  520,  24  S.  W.  1045,  testimony  obtained  from 
boy,  ignorant  of  rights,  before  coroner,  is  inadmissible  against  him; 
Smith  v.  Smith,  116  N.  C.  388,  21  S.  E.  196,  divorce  witness  cannot  be 
compelled  to  give  evidence  of  criminal  intercourse  with  defendant;  Ex 
parte  Irvine,  74  Fed.  958,  arguendo. 

Distinguished  in  Matter  of  Harris,  221  U.  S.  279,  55  L.  Ed.  735,  31 
Sup.  Ct.  557,  bankrupt  is  not  deprived  of  right  not  to  testify  against 
himself  by  order  requiring  him  to  surrender  his  books  to  receiver ;  United 
States  v.  Halstead,  38  App.  D.  C.  75,  use  of  books  and  papers  of  bank- 
rupt in  hands  of  receiver  as  evidence  against  him  in  prosecution  for 
embezzlement  based  upon  disclosures  in  such  books  and  papers,  is  not 
prohibited  by  Revised  Statutes,  §  860 ;  Manning  v.  Mercantile  Securities 
Co.,  242  111.  590,  596,  30  L.  R.  A.  (N.  S.)  725,  90  N.  E.  241,  243,  answer 
to  contempt  proceedings  for  refusal  to  obey  order  to 'turn  over  books 
and  papers,  to  receiver  alleging  that  such  act  might  incriminate  officers 
of  corporation  indicted  for  misuse  of  mails,  was  insufficient;  In  re 
Sapiro,  92  Fed.  340,  privilege  does' not  extend  to  books  of  bankrupt  in 
voluntary  proceeding;  Ex  parte  Senior,  37  Fla.  23,  25,  27,  32  L.  B.  A. 
137,  138,  19  South.  656,  657,  witness  who  testifies  that  he  voted  at  con- 
tested election  is  subject  to  cross-examination;  State  v.  Boomer,  103 
Iowa,  114,  72  N.  W.  426,  admitting  secondary  evidence  of  books  in  de- 
fendant's possession;  St.  Joseph  v.  Levin,  128  Mo.  593,  49  Am.  St.  Rep. 
580,  31  S.  W.  102,  upholding  ordinance  requiring  submission  of  pawn- 
brokers' books  to  police. 

Right  of  person  to  protection  of  books  and  papers  from  examina- 
tion.   Note,  32  Am.  St.  Rep.  645. 

Compelling  accused  to  exhibit  himself  for  identification.    Note,  28 
L.  R.  A.  700. 

Statute  leaving  witness  subject  to  prosecution  after  testifying  cannot 
supplant  Constitution. 

Approved  in  United  States  v.  Lombardo,  228  Fed.  981,  holding  section 
6  of  White  Slave  Traffic  Act  of  1910,  under  which  party  harboring  alien 
for  purpose  of  prostitution  is  required  to  furnish  evidence  which  could 
be  used  in  prosecution  for  violation  of  State  laws,  is  void;  United 
States  v.  Swift,  186  Fed.  1009,  1011,  1012,  defendants  indicted  for  con- 
spiracy to  monopolize  interstate  commerce  in  violation  of  Sherman  Anti- 
trust Act,  acquitted  because  of  immunity  for  furnishing  testimony  be- 
fore corporation  commission,  are  not  immune  from  subsequent  prosecution 
for  continuing  conspiracy  thereafter;  In  re  O'Shea,  166  Fed.  182,  pro- 
tection of  section  860,  Rev.  Stats.,  is  not  coextensive  with  fifth  amend- 
ment, and  witness  in  pension  examination  may  refuse  answer  to  ques- 
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tion  where  answer  will  tend  to  incriminate  him;  In  re  Nachman,  114 
Fed.  996,  holding  Bankruptcy  Act  1898,  §  7,  being  protection  only 
against  use  of  witness'  testimony  in  Federal  prosecution,  provisions  of 
Const.  U.  S.,  amend.  6,  is  invocable;  State  v.  Drew,  110  Minn.  251, 136 
Am.  St  Rep.  491,  124  N.  W.  1093,  in  prosecution  of  private  banker  for 
receiving  deposits  when  insolvent,  schedules  filed  in  involuntary  bank- 
ruptcy proceedings  are  inadmissible  to  prove  insolvency  when  objected 
to  as  compelling  him  to  be  witness  against  himself;  State  v.  Mallinck- 
rodt  Chemical  Works,  249  Mo.  735,  156  S.  W.  977,  construing  sections 
10,322  and  10,325  of  Statutes  of  1909,  relating  to  filing  of  anti-trust  affi- 
davits by  corporation  and  holding  neither  contravenes  constitutional 
guaranty  against  self-incrimination,  and  section  10,325  was  not  open  to 
pbjection  that  it  was  not  as  broad  as  constitutional  guaranty;  In  re 
Beer,  17  N.  D.  188,  189,  17  Ann.  Gas.  126,  115  N.  W.  674,  releasing  on 
habeas  corpus  witness  committed  for  contempt  for  refusal  to  answer 
questions  before*  grand  jury,  where  statute  requiring  person  to  answer 
but  providing  that  testimony  should  not  be  used  against  him  did  not 
grant  immunity  from  prosecution  guaranteed  by  State  Constitution;  In 
re  Biggers,  24  Okl.  844,  845,  25  L.  R.  A.  (N.  S.)  622,  104  Pac.  1084, 
holding  provision  of  Constitution  granting  immunity  from  prosecution 
for  matters  as  to  which  person  may  testify,  relates  only  to  criminal,  not 
civil,  proceedings;  Ex  parte  Irvine,  74  Fed.  963,  arguendo. 

Distinguished  in  Brown  v.  Walker,  161  U.  S.  595,  40  L.  Ed.  820,  16 
Sup.  Ct.  646  (see  dissenting  opinion  in  161  U.  S.  619,  620,  40  L.  Ed. 
829,  16  Sup.  Ct.  659),  testimony  is  compulsory  under  Interstate  Aet 
of  1893;  Ex  parte  Muncy,  72  Tex.  Cr.  556,  163  S.  W.  41,  where  com- 
plete immunity  from  prosecution  and  punishment  was  offered  to  wit- 
ness called  to  testify  in  prosecution  for  homicide,  refusal  to  testify  was 
contempt. 

Statutes  abridging    constitutional  privilege  of    witness.    Note,  2 
Ann.  Cas.  177. 

Under  fifth  amendment,  witness  must  be  afforded  complete  immunity 
from  prosecution. 

Approved  in  Glickstein  v.  United  States,  222  U.  S.  141,  56  L.  Ed.  130, 
32  Sup.  Ct.  71,  immunity  afforded  by  fifth  amendment  relates  to  past, 
and  is  not  license  to  person  to  commit  perjury  under  provisions  as  to 
giving  of  testimony  in  Bankruptcy  Act  of  1898;  Edelstein  v.  United 
States,  149  Fed.  642,  643,  9LB.A.  (N.  8.)  236,  79  C.  C.  A.  328,  Bank- 
ruptcy Act  1898,  §  7,  subd.  9,  does  not  protect  bankrupt  from  prose- 
cution for  perjury  committed  in  investigation  of  truth  of  specifications 
against  his  discharge;  United  States  v.  Simon,  146  Fed.  92,  under 
Bankruptcy  Act  1898,  §  7,  bankrupt  cannot  be  convicted  of  perjury  for 
false  testimony  given  by  him  in  support  of  claim  filed  against  his  estate 
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in  bankruptcy;  United  States  v.  Kimball,  117  Fed.  160,  holding  Code 
Crim.  Proc.  N.  Y.,  §  393,  permitting  defendant  to  testify  as  witness  in 
his  own  behalf,  applies  only  to  "defendants"  or  those  charged,  being 
narrower  than  constitutional  provision;  In  re  Shera,  114  Fed.  208,  hold- 
ing situation  being  such  as  seems  to  put  him  in  hazard,  bankrupt  can- 
not be  compelled  to  answer  questions  tending  to  incriminate;  Foot  v. 
Buchanan,  113  Fed.  159,  160,  holding  under  Rev.  Stats.,  §  860,  witness, 
in  case  involving  violation  of  Commercial  Act  need  not  testify,  said  sec- 
tion not  fully  exempting  witness  from  prosecution  on  his  testimony ;  In  re 
Smith,  112  Fed.  509,  holding  bankruptcy  trustee  arrested  under  Bank- 
ruptcy Act  1898,  §  29a,  for  misappropriating  funds,  may  refuse  to  an- 
swer question  tending  to  incriminate;  In  re  Walsh,  104  Fed.  519,  hold- 
ing Bankruptcy  Act  1898,  §  7a,  subd.  9,  being  short  of  full  immunity 
from  prosecution  under  Const.,  amend.  5,  none  compelled  to  give  incrim- 
inating testimony;  In  re  Feldstein,  103  Fed.  271,  holding  Bankruptcy 
Act,  §  7a,  subd.  9,  securing  bankrupt  against  criminating  evidence,  does 
not  sufficiently  secure  immunity  to  witness  under  Const.,  amend.  5; 
People  v.  Knowles,  27  Cal.  App.  504,  155  Pac.  139,  upholding  provision 
of  Penal  Code  giving  complete  immunity  from  prosecution  for  offense 
with  reference  to  which  testimony  is  given;  People  v.  Argo,  237  111.  182, 
86  N.  E.  682,  order  of  immunity  under  statute  could  not  exempt  witness 
from  prosecution  for  disclosures  as  to  other  offenses,  and  refusal  to 
answer  questions  tending  to  show  him  guilty  of  other  crimes  is  not 
contempt;  People  v.  Butler  Street  Foundry,  201  111.  248,  255,  66  N.  E. 
352,  355,  holding  immunity  granted  by  anti-trust  law  of  1891,  amended 
in  1893  (Hurd's  Rev.  Stats.  1899,  pp.  616,  617,  in  §§  7a,  7b),  is  coex- 
tensive with  constitutional  immunity  matters  outside  State  not  involved ; 
State  v.  Faulkner,  175  Mo.  609,  75  S.  W.  136,  holding  if  witness '  con- 
stitutional privilege  be  wrongfully  refused  and  he  be  imprisoned  for 
contempt,  habeas  corpus  will  give  redress,  or  in  yielding  judgment  will 
be  reversed ;  Ex  parte  Hedden,  29  Nev.  364,  13  Ann.  Cas.  1173,  90  Pac. 
740,  employee  of  corporation  in  possession  of  its  books  may  not  refuse 
to  produce  them  when  ordered  to  do  so  by  grand  jury ;  In  re  Briggs,  135 
N.  C.  122, 134,  135,  47  S.  E.  404,  408,  upholding  Code,  §  1215,  compelling 
gambler  to  testify  as  to  his  gambling,  but  providing  that  no  discovery 
made  by  witness  can  be  used  against  him  and  that  he  shall  be  absolutely 
pardoned;  Flanary  v.  Commonwealth,  113  Va.  780,  75  S.  E.  291,  refusal 
of  person  testifying  before  grand  jury  relative  to  violation  of  code  pro- 
visions at  particular  election,  to  testify  on  trial  of  person  charged  with 
accepting  bribe  to  vote  at  same  election  on  ground  of  self-incrimination, 
is  contempt,  where  statute  affords  complete  immunity  from  prosecu- 
tion; dissenting  opinion  in  Ex  parte  Muncy,  72  Tex.  Cr.  564,  566,  576, 
163  S.  W.  45,  46,  52,  majority  holding  where  absolute  immunity  from 
prosecution  and  punishment  was  offered  to  witness  in  homicide  case, 
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refusal  to  testify  was  contempt;  Ex  parte  Cohen,  104  Cal.  529,  530,  48 
Am.  St  Rep.  131,  26  L.  R.  A.  424,  38  Pac.  365,  compelling  witness  to 
testify  under  purity  of  election  law;  Lamson  v.  Boyden,  160  111.  620, 
43  N.  E.  783,  annulling  discovery  law  providing  immunity  for  corner- 
ing market,  on  repayment  of  money  so  obtained;  People  v.  Forbes,  143 
N.  Y.  229,  38  N.  E.  305,  arguendo. 

Distinguished  in  United  States  v.  Price,  96  Fed.  961,  962,  limiting 
amnesty  of  interstate  commerce  law. 

When  a  prisoner  may  be  released  on  habeas  corpus  after  judgment 
and  sentence.    Note,  87  Am.  St  Rep.  182,  183. 

Admissibility  of  evidence  wrongfully  obtained.    Note,  136  Am.  St 
Rep.  144. 

Decision  against  constitutional  right  as  nullity  subject  to  collat- 
eral attack.    Note,  89  L.  R.  A.  452. 

Conclusiveness  of  witness1  statement  that  bis  answer  would  tend 
to  criminate  him.    Note,  24  L.  R.  A.  (N.  S.)  168. 

Rules  for  interpretation  of  statute.    Note,  14  £.  R.  0.  833. 

Miscellaneous.  Cited  in  Burk  v.  Putnam,  113  Iowa,  234,  84  N.  W. 
1053,  holding  Acts  27th  Gen.  Assem.,  v.  108,  §  1,  prohibiting  husband 
and  wife  being  witnesses  against  each  other  except  in  civil  cases  by 
judgment  creditors,  not  unconstitutional;  Ex  parte  Irvine,  74  Fed.  959, 
960,  on  habeas  corpus,  facts  constituting  contempt  are  reviewable;  Mis- 
kimins  v.  Shaver,  8  Wyo.  392,  49  L.  R.  A.  831,  58  Pac.  417,  unauthor- 
ized commitment  for  contempt  is  assailable  on  habeas  corpus. 

142  V.  a  587-602,  35  L.  Ed.  1122,  12  Sup.  Ct  211,  McNEE  v.  DONAHUE. 

Act  declaring  that  public  lands  shall  be  granted  to  State  gives  no  title 
until  selection. 

Approved  in  Slattery  v.  Glassell,  117  La.  557,  42  South.  137,  where 
holder  of  patent  to  lands  entered  with  internal  improvement  warrants 
consents  to  cancellation  of  entries  and  delivery  of  warrants  to  third 
person,  whose  transferee  uses  them  for  entry  of  other  lands,  title  to 
lands  first  entered  revests  in  State,  and  cannot  be  divested  by  sale  for 
taxes ;  Brigham  City  v.  Rich,  34  Utah,  140,  97  Pac.  223,  holding  grant  of 
land  to  State  by  Enabling  Act  was  in  praesenti,  and  State's  title  re- 
lated back  to  date  of  grant,  or  at  least  to  date  of  selection. 

142  U.  a  602-604,  35  L.  Ed.  1128,  12  Sup.  Ot.  391,  PHELPS  ▼.  SIEOFBIED. 

Invoice  of  goods,  Imported  in  August,  1889,  must  conform  to  sections 
2853,  2854,  2855,  2860,  Revised  Statutes. 

Approved  in  Six  Parcels  of  Placer  Gold  v.  United  States,  8  Ariz. 
396,  76  Pac.  475,  petition  for  forfeiture  of  goods  imported  without  being 
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invoiced  with  intent  to  defraud  government  sufficiently  charged  viola- 
tion of  Federal  statute. 

142  TJ.  8.  604r406,  36  L.  Ed.  1130,  12  Sup.  Ot.  391,  MAGONE  ▼.  BOSEN- 


TFnder  act  of  1883,  boxes  containing  matches  are  not  dutiable,  although 
made  to  facilitate  ignition. 

Approved  in  Appeal  of  Slattery,  59  Fed.  451,  tin  match-boxes  are 
not  dutiable;  United  States  v.  Leggett,  66  Fed.  301,  13  C.  C.  A.  448, 
glass  cheese- jars  are  not  dutiable  as  "unusual  coverings." 

Distinguished  in  United  States  v.  Mathews,  78  Fed.  346,  24  C.  C.  A. 
127,  fancy  needle-cases  are  dutiable. 

142  TJ.  a  606-615,  35  L.  Ed.  1131,  12  Sup.  Ot.  303,  KENNEDY  v.  McKEE. 

Appellate  court  considers  only  questions  by  plaintiff  where  defendant 
files  no  brief  and  makes  no  argument. 

Approved  in  Williams  v.  Crocker,  36  Fla.  84,  18  South.  67,  following 
rule. 

In  Texas,  partnership  may  assign,  but  firm  and  individual  property 
must  pass. 

Approved  in  Williams  v.  Crocker,  36  Fla.  87,  18  South.  58,  Sheppard 
v.  Reeves,  39  Fla.  54,  21  South.  774,  and  McCord-Brady  Co.  v.  Mills, 
8  Wyo.  258,  46  L.  R.  A.  737,  56  Pac.  1006,  firm's  voluntary  assignment 
of  joint  property  alone  is  void ;  Swofford  Bros.  Dry-Goods  Co.  v.  Mills, 
86  Fed.  563,  to  same  effect  under  Wyoming  statute. 

Right  to  attach  property  in  hands  of  assignee  for  creditors.    Note, 
26  L.  R.  A.  600. 

142  TX.  8.  615-622,  35  L.  Ed.  1134,  12  Sup.  Ot.  306,  UNITED  STATES  V. 
ALABAMA  ETC.  B.  B.  CO. 

Executive  construction  will  he  favored  in  case  of  ambiguity. 
Approved  in  Logan  v.  Davis,  233  U.  S.  627,  58  L.  Ed.  1128,  34  Sup. 
Ct.  685,  where  thousands  of  aeres  have  been  patented  under  interpre- 
tation of  successive  Secretaries  of  Interior  that  remedial  sections  of 
Adjustment  Act  of  1887  apply  to  purchases  made  after  that  date,  as 
well  as  to  prior  purchases,  court  will  not  disturb  such  interpretation; 
Atchison  etc.  Ry.  Co.  v.  United  States,  225  U.  S.  650,  56  L.  Ed.  1239, 
32  Sup.  Ct.  702,  holding  postmaster-general  may  establish  full  railway 
postal  lines  and  may  abolish,  between  two  points,  full  line  in  one  direc- 
tion and  half  line  in  other;  McMichael  v.  Murphy,  197  U.  S.  313,  49 
L.  Ed.  770,  25  Sup.  Ct.  460,  homestead  entry  valid  on  face,  though  made 
by  one  disqualified  to  make  valid  entry  prevents  initiation  of  home- 
stead rights  while  it  is  uncanceled  of  record;  United  States  v.  Finnell, 
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185  U.  S.  244,  46  L.  Ed.  893,  22  Sup.  Ct.  636,  holding  clerk  of  District 
and  Circuit  Court  entitled  to  per  diem  compensation  under  Act  March 
3,  1887,  c.  362,  otherwise  uniform  statutory  construction  of  treasurer 
would  be  overruled ;  Fairbank  v.  United  States,  181  U.  S.  308,  45  L.  Ed. 
873,  21  Sup.  Ct.  658,  holding  practical  construction  of  constitutional 
provision  by  legislative  action  is  entitled  to  no  force  except  in  cases  of 
doubt;  Hewitt  v.  Schultz,  180  U.  S.  157,  45  L.  Ed.  472,  21  Sup.  Ct. 
315,  holding  certificate  of  commissioner  of  land  office  of  deficiency  in 
railroad  grant  of  no  effect  in  ejectment  against  purchasers  from  rail- 
road, same  never  having  been  recognized  by  department;  Hawley  v. 
Diller,  178  U.  S.  488,  44  L.  Ed.  1162,  20  Sup.  Ct.  990,  holding  Secretary  of 
Interior  has  jurisdiction  to  reverse  decision  of  Commissioner  of  General 
Land  Office  under  U.  S.  Rev.  Stats.,  §§  2450,  2451;  Findlay  v.  United 
States,  225  Fed.  350,  construing  act  of  1903,  establishing  Department  of 
Commerce  and  Labor  and  holding  Secretary  has  no  authority  to  remit 
fines,  penalties  and  forfeitures  except  as  limited  in  practice  under  Rev. 
Stats.,  §  5294,  to  those  in  title  52 ;  United  States  v.  Belm,  182  Fed.  165, 
following  departmental  construction  and  holding  proviso  of  act  of  Con- 
gress for  allotment  of  Indian  lands  adopting  laws  of  descent  and  par- 
tition of  Kansas,  in  so  far  as  applicable  in  Indian  Territory,  did  not 
extend  provision  of  partition  act  relating  to  sale,  and  sale  made  by 
order  of  court  based  on  such  statute  was  void ;  United  States  v.  New- 
port News  Shipbuilding  etc.  Co.,  178  Fed.  204,  101  C.  C.  A.  514,  con- 
struing contract  for  construction  of  armored  cruiser,  in  light  of  prac- 
tice of  Navy  Department,  and  holding  government  was  bound  to  pay 
expense  of  additional  test ;  Burditt  &  Williams  Co.  v.  United  States,  153 
Fed.  72,  73,  82  C*  C.  A.  201,  following  Treasury  Department's  con- 
struction of  Tariff  Act  of  1897,  relating  to  duties  on  articles  manufac- 
tured from  steel  wire;  Nunn  v.  William  Gerst  Brewing  Co.,  99  Fed. 
942,  40  C.  C.  A.  190,  holding  Tariff  Act  of  1897,  took  effect  when  signed 
by  President  at  4:04  o'clock  P.  M.,  July  24th,  and  exact  time  may  be 
shown  if  material  under  Rev.  Stats.,  §  3341 ;  Copper  Queen  Consoli- 
dated Mining  Co.  v.  Territorial  Board  of  Equalization,  9  Ariz.  398, 
84  Pac.  517,  construing  statute  of  1901,  relating  to  county  assessments 
and  holding  territorial  board  of  equalization  may  raise  valuation  in 
eounty  so  as  to  equalize  value  of  property  in  territory,  although  it 
increases  aggregate  valuation  of  property  in  territory;  People  ex  rel. 
Mattison  v.  Nye,  9  Cal.  App.  166,  98  Pac.  247,  fact  that  for  thirty 
years  executive  officers  of  State  with  exception  of  Governor  and  Lien- 
tenant-governor,  have  been  installed  in  office  on  first  Monday  after 
first  day  of  January,  is  of  great  weight  in  ascertaining  meaning  of 
Constitution,  article  V,  sections  2  and  17,  providing  State  officers  shall 
hold  office  four  years  from  first  Monday  in  January  after  their  elec- 
tion ;  United  States  v.  Bliss,  12  App.  D.  C.  499,  construing  statute  pro- 
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viding  that  Commissioner  of  Patents  may  refuse  recognition  of  person 
as  patent  agent  upon  approval  of  Secretary  of  Interior  and  statute  that 
Secretary,  after  hearing,  may  disbar  attorney  practicing  before  his 
Department,  and  refusing  mandamus  to  compel  Secretary  to  hear  oral 
arguments;  Boston  Ins.  Co.  v.  Chicago  etc.  Ry.  Co.,  118  Iowa,  430,  92 
N.  W.  91,  holding  whole  matter  of  railroad's  carrying  mails  being 
relegated  to  postmaster-general,  he  determines  whether  duty  was  cre- 
ated by  statute  or  contract;  Commonwealth  v.  Kentucky  Distilleries  etc. 
Co.,  143  Ky.  331,  136  S.  W.  1040,  mere  failure  by  taxing  officers  in 
past  to  tax  distillers'  storage  accounts  can  have  no  weight  in  deter- 
mining whether  such  accounts  are  taxable  under  statute;  Labadie  v. 
Smith,  41  Okl.  779,  140  Pac.  429,  under  act  of  1904  of  Arkansas,  law 
of  descent  and  distribution  was  put  in  force  over  estates  of  Indians  in 
Indian  Territory,  and  heirs  of  member  of  Peoria  Tribe  who  died  in 
1906  inherited  under  Arkansas  law;  State  v.  Comptoir  etc.  de  Paris,  51 
La.  Ann.  1279,  26  South.  94,  reaffirming  rule;  Michigan  v.  Jackson  etc. 
R.  R.,  69  Fed.  120,  16  C.  C.  A.  345,  construing  swamp  grant;  dissenting 
opinion  in  Bates  &  Guild  Co.  v.  Payne,  194  U.  S.  Ill,  48  L.  Ed.  896, 
24  Sup.  Ct.  595,  majority  holding  monthly  musical  publication,  each 
issue  of  which  is  complete  in  itself  and  treating  of  works  of  single 
musician,  is  not  entitled  to  second-class  postal  rates;  dissenting  opinion 
in  Houghton  v.  Payne,  194  U.  S.  103,  48  L.  E<L  892,  24  Sup.  Ct.  590, 
majority  holding  books  complete  in  themselves  published  at  stated  in- 
tervals and  in  consecutive  numbers  are  not  entitled  to  second-class  post- 
age rates. 

Distinguished  in  Houghton  v.  Payne,  194  U.  S.  99,  48  L.  Ed.  891,  24 
Sup.  Ct.  590,  books  complete  in  themselves  published  in  consecutive 
numbers  and  at  stated  intervals  are  not  entitled  to  second-class  postage 
rates;  Wisconsin  Cent.  R.  R.  Co.  v.  United  States,  164  U.  S.  205,  41 
I*.  Ed.  404,  17  Sup.  Ct.  49,  in  absence  of  doubt  and  contemporaneous  and 
continuous  construction. 

Effect  given  by  courts  to  contemporaneous  practical  construction  of 
unambiguous  statute.    Note,  10  Ann.  Cas.  53. 

Construction  should  not  be  changed  to  have  retroactive  effect  upon 
rights  already  acquired. 

Approved  in  Nelson  v.  Northern  Pac.  Ry.  Co.,  188  U.  S.  140,  47  L.  Ed. 
419,  23  Sup.  Ct.  314,  holding  continuous  occupation  of  public  lands, 
bona  fide  intention  to  acquire  homestead  title  after  survey,  constitutes 
*  'claim"  begun  prior  to  definite  railroad  location;  State  v.  United  States 
Fidelity  Co.,  93  Md.  318  (see  48  Atl.  920),  holding  tax  imposed  Code, 
art.  81,  §  146,  amended  by  Act  1896,  c.  120,  limited  to  gross  receipts  on 
business  of  companies  within  State,  excluding  interstate  business* 
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142  U.  8.  622-636,  36  L.  Ed.  1136,  12  Sap.  Ot.  318,  SOUTH  BRANCH  LUM- 
BER 00.  ▼.  OTT. 

Federal  courts  will  follow  State  construction  of  statutes  regulating 
assignments  for  creditors. 

Approved  in  J.  M.  Robinson  &  Co.  v.  Belt,  187  U.  S.  46,  47  L.  Ed. 
68,  23  Sup.  Ct.  18,  holding  validity  of  assignments  for  benefit  of  cred- 
itors requiring  release  as  condition  of  preference  determinable  by 
State  law  as  interpreted  by  highest  State  court;  Clingman  v.  Miller, 
160  Fed.  330,  87  C.  C.  A.  278,  whether  assignment  by  bankrupt  of 
certain  property  to  one  creditor  on  same  day  that  general  assignment 
was  executed  was  part  of  same  transaction,  and  void  as  preference 
under  Kansas  statute  as  construed  by  State  court,  was  for  jury;. Sulli- 
van Timber  Co.  v.  Mobile,  110  Fed.  190,  holding  though  riparian  rights 
in  Alabama  have  never  been  expressly  defined,  Supreme  Court  judicially 
notices  notorious  usage  in  given  locality;  Ontario  Bank  v.  Hurst,  103 
Fed.  235,  43  C.  C.  A.  193,  holding  Michigan  statute  (How.  Ann.  Stats., 
§  8739),  relative  to  no  preferences  to  creditors  in  "common-law  assign- 
ments," construction  by  State  Supreme  Court  will  bind  Federal  courts; 
Strasburger  v.  Dodge,  12  App.  D.  C.  49,  where  act  of  Congress  for  this 
District  relating  to  voluntary  assignment  of  creditors  adopts  Illinois 
statute  without  material  change,  interpretation  of  Illinois  courts  will  be 
followed;  Rothschild  v.  Hasbrouck,  72  Fed.  815,  following  rule;  For- 
syth v.  Hammond,  166  U.  S.  519,  41  L.  Ed.  1100,  17  Sup.  Ct.  670,  State 
construction  of  State  laws  binds  Federal  court;  Talley  v.  Curtain,  54 
Fed.  48,  4  C.  C.  A.  177,  in  Virginia  preferential  assignment  is  not  per 
se  fraudulent ;  Indiana  Dist.  of  Pella  v.  Beard,  83  Fed.  15,  State  decision 
as  to  following  trust  fund  is  decisive;  Jones  v.  Cullen,  100  Tenn.  16, 
42  S.  W.  876,  rulings  in  analogous  cases  under  similar  statutes  are  of 
weight ;  dissenting  opinion  in  Tucker  v.  Curtin,  148  Fed.  937,  78  C.  C.  A. 
557,  arguendo. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to,  Federal  courts. 
Note,  40  L.  R.  A.  (N.  S.)  432. 

General  assignment,  with  preferences  contained  In  several  instruments, 
is  void  in  Iowa. 

Approved  in  Standard  Shoe  Co.  v.  Thompson,  32  Or.  39,  51  Pac.  445, 
following  rule;  Riley  v.  Carter,  76  Md.  599,  35  Am.  St.  Rep.  450,  19 
L.  R.  A.  496,  25  Atl.  670,  where  two  deeds  were  made  to  trustee. 

Distinguished  in  Rothschild  v.  Hasbrouck,  72  Fed.  816,  where  assign- 
ment was  not  mentioned  or  directly  contemplated. 

Intention  must  exist  to  make  mortgage  and  other  instruments  general 
assignment. 
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Approved  in  Ontario  Bank  v.  Hurst,  103  Fed.  233,  43  C.  C.  A.  193, 
holding  general  debtor  has  right  to  secure  bona  fide  creditor,  and 
though  giving  preference,  such  are  not  regarded  as  fraudulent;  Brad- 
ley v.  Bailey,  95  Iowa,  753,  64  N.  W.  761,  and  Inman  v.  Sprague,  30  Or. 
327,  47  Pac.  828,  intention  of  parties  governs;  dissenting  opinion  in 
Ottenberg  v.  Corner,  76  Fed.  270,  34  L.  R.  A.  624,  22  C.  C.  A.  163, 
majority  upholding  mortgage  to  creditor  without  knowledge  of  debtor's 
intent. 

Effect  of  insolvency  statutes  on  mortgage  or  sale  preferring  cred- 
itors.   Note,  37  L.  R.  A.  470. 

Overestimate  of  property  to  creditor  does  not  show  fraud  if  itemized. 
Approved  in  Tootle  v.  Petrie,  8  S.  D.  29,  65  N.  W.  46,  approximate 
itemized  statement  to  obtain  credit  is  not  fraudulent  if  general  condi- 
tion shown. 

Expression  of  opinion  as  fraud.    Note,  35  L.  R.  A.  423. 

Miscellaneous.  Cited  in  Cunard  S.  S.  Co.  v.  Kelley,  115  Fed.  695,  53 
C.  C.  A.  310,  holding  bankruptcy  trustee  seeking  legally  to  enforce 
bankrupt's  title  to  personalty  will  be  subject  to  all  claims  against  bank- 
rupt not  in  fraud  of  bankruptcy  law;  The  J.  G.  Chapman,  62  Fed.  940, 
where  assignee  is  court  officer,  ship  included  in  assignment  cannot  be 
seized  under  Federal  process. 

142  U.  8.  636-643,  35  L.  Ed.  1141,  12  Sup.  Ot.  290,  DELAWARE  CITY  ETC. 
NAV.  GO.  Y.  EEYBOLD. 

Supreme  Court  will  not  review  State  decision  broad  enough  to  render 
Federal  question  unnecessary. 

Approved  in  Miller  v.  Swann,  150  U.  S.  134,  37  L.  Ed.  1029,  14  Sup. 
Ct.  53,  Connecticut  v.  Woodruff,  153  U.  S.  691,  38  L.  Ed.  871,  14  Sup. 
Ct.  976,  and  Rutland  R.  R.  Co.  v.  Central  Vermont  R.  R.  Co.,  159  U.  S. 
641,  40  L.  Ed.  289,  16  Sup.  Ct.  116,  all  following  rule. 

♦    What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  R.  A.  542. 

Time  and  manner  of  raising  and  deciding  questions  in  State  court 
to  obtain  review  in  Federal  Supreme  Court.  Note,  63  L.  B.  A. 
42,  43. 

142  U.  8.  644-651,  35  L.  Ed.  1144,  12  Sap.  Ot.  325,  PETRI  v.  COMMERCIAL 
NAT.  BANK. 

National  bank  is,  for  purpose  of  suit,  citizen  of  State  where  located. 

Approved  in  George  v.  Wallace,  135  Fed.  291,  68  C.  C.  A.  40,  action 

by  citizen  of  another  State  on  assigned  non-negotiable  note  of  national 

bank  in  voluntary  liquidation  to  subject  assets  to  payment  thereof 
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and  to  enforce  stockholder's  liability  may  be  brought  in  Federal  court; 
Hazen  v.  Lyndonville  Nat.  Bank,  70  Vt.  549,  67  Am.  St.  Rep.  683,  41 
Atl.  1048,  location  of  bank  determines  citizenship. 

Inherent  right  of  national  hank  to  invoke  Federal  Jurisdiction  was 
taken  away  by  act  of  1882. 

Approved  in  First  National  Bank  v.  Kehnast,  241  U.  S.  654,  60  L.  Ed. 
1228,  36  Sup.  Ct.  724,  dismissing  for  want  of  jurisdiction;  Bankers' 
Trust  Co.  v.  Texas  etc.  Ry.  Co.,  241  U.  S.  306,  60  L.  Ed.  1015,  36  Sup. 
Ct.  569,  under  act  of  1915,  fact  that  railroad  was  incorporated  under 
act  of  Congress  is  negligible  factor  in  determining  whether  suit  against 
corporation  is  one  arising  under  law  of  United  States;  Guthrie  v. 
Harkness,  199  U.  S.  153,  50  L.  Ed.  131,  26  Sup.  Ct.  4,  State  court  may 
issue  mandamus  to  compel  national  bank  to  grant  inspection  of  books 
to  stockholder;  Van  Reed  v.  People's  Nat.  Bank,  198  U.  S.  560,  49 
L.  Ed.  116S,  25  Sup.  Ct.  775,  Act  of  July  12,  1882,  §  4,  does  not  give 
right  to  attachment  against  national  bank  before  judgment  in  State 
suit;  Speckert  v.  German  Nat.  Bank,  98  Fed.  153,  38  C.  C.  A.  682, 
holding  right  of  removal  given  receiver  of  national  bank  by  Federal 
statutes  applies  only  to  cases  where  he  is  necessary  party  to  the  action; 
Levitan  v.  Houghton  Nat.  Bank,  174  Mich.  574,  140  N.  W.  1023,  con- 
struing acts  of  Congress  of  1882  and  1887  and  State  law  of  1897,  and 
holding  suit  against  national  bank  located  in  one  county  may  be 
brought  in  another  county  where  complainant  resides;  Wichita  Nat. 
Bank  v.  Smith,  72  Fed.  570,  19  C.  C.  A.  42,  following  rule;  Ex  parte 
Jones,  164  U.  S.  693,  41  L.  Ed.  602,  17  Sup.  Ct.  223,  jurisdiction  of 
Court  of  Appeals,  based  on  citizenship,  is  final;  Burnham  v.  First  Nat. 
Bank,  53  Fed.  165,  3  C.  C.  A.  486,  applying  rule  under  act  of  1888. 

Distinguished  in  Freeman  Mfg.  Co.  v.  National  Bank,  160  Mass.  400, 
35  N.  E.  866,  State  court  cannot  enjoin  national  bank. 

Every  clause  should  have  effect  and  one  part  should  not  be  placed 
in  antagonism  to  another. 

Approved  in  Morris  v.  United  States,  168  Fed.  684,  94  C.  C.  A.  168, 
construing  act  of  1886  relating  to  sales  of  oleomargarine  and  holding 
indictment  failing  to  charge  accused  was  manufacturer  or  dealer  in 
oleomargarine,  was  insufficient;  Groff  v.  Miller,  20  App.  D.  C.  359,  con- 
struing sections  82  and  226  of  Code  of  District  and  granting  motion 
to  dismiss  appeal  in  case  tried  de  novo  in  Circuit  Court  upon  appeal 
from  justice  of  peace  court ;  Coal  &  Coke  Ry.  Co.  v.  Conley,  67  W.  Va. 
162,  67  S.  E.  627,  construing  act  of  1907,  regulating  railway  rates,  as 
amending  acts  of  1882  and  1885,  and  holding  public  service  corporation 
is  entitled  to  judicial  inquiry  as  to  whether  rates  are  confiscatory. 

Statute  must  be  limited  to  legislature's  intention,  determined  from 
words  and  subject  matter. 
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Approved  in  Iglehart  v.  Iglehart,  204  U.  S.  485,  51  L.  Ed.  579,  27 
Sup.  Ct.  329,  section  669  of  Code  of  District  of  Columbia,  making  it 
lawful  for  cemetery  associations  to  hold  grants  in  trust,  is  not  nullified 
by  section  1023,  limiting  trusts  to  one  life  in  being  and  twenty-one 
years  thereafter;  United  States  v.  Cella,  37  App.  D.  C.  431,  word 
"contract"  used  in  act  of  Congress  of  1909,  prohibiting  bucket-shop- 
ping, refers  to  particular  contracts  elsewhere  described  in  act  and  does 
not  invalidate  act  as  prohibiting  all  contracts;  McKee  v.  United  States, 
164  U.  S.  293,  41  L.  Ed.  439,  17  Sup.  Ct.  95,  following  rule;  United 
States  v.  American  Bell  Tel.  Co.,  159  U.  S.  550,  40  L.  Ed.  256,  16  Sup. 
Ct.  70,  assuming  jurisdiction  of  appeal  from  Circuit  Court  of  Appeals, 
of  suit  to  cancel  patent;  Boiling  v.  Boiling,  88  Va.  527,  code  does  not 
alter  rule  of  construing  wills  by  lex  domicilii. 

Distinguished  in  United  States  v.  Trans-Missouri  Freight  Assn.,  166 
U.  S.  320,  41  L.  Ed.  1020,  17  Sup.  Ct.  551,  law  against  restraint  of 
commerce  applies  to  carriers  by  railroad. 

Act  of  1887  was  intended  to  give  national  bank  same  right  as  in- 
dividuals in  Federal  courts. 

Approved  in  Herrmann  v.  Edwards,  238  U.  S.  113,  59  L.  Ed.  1227, 
35  Sup.  Ct.  839,  under  act  of  1888,  Federal  courts,  in  absence  of  di- 
verse citizenship,  have  no  jurisdiction  of  suit  by  stockholders  against 
directors  of  national  bank  and  bank,  to  compel  directors  to  reimburse 
bank  for  wrongfully  investing  its  funds;  Continental  Nat.  Bank  v. 
Buford,  191  U.  S.  122,  124,  48  L.  Ed.  120,  24  Sup.  Ct.  54,  holding  under 
act  of  August  13, 1888,  Circuit  and  District  Courts  have  no  jurisdiction 
over  national  banks  other  than  in  cases  between  individual  citizens  of 
same  State;  Reed  v.  American-German  Nat.  Bank,  155  Fed.  235,  Fed- 
eral court  has  jurisdiction,  under  Bankruptcy  Act,  of  action  by  trustee 
in  bankruptcy  to  recover  usurious  interest  received  from  bankrupt,  as 
case  arising  under  Federal  law;  Walker  v.  Windsor  Nat.  Bank,  56 
Fed/ 80,  5  C.  C.  A.  421,  suit  on  cashier's  bond  is  Federal;  Freeman 
Mfg.  Co.  v.  National  Bank,  160  Mass.  401,  35  N.  E.  866,  act  of  1887 
does  not  repeal  Rev.  Stats.,  §  5242,  against  State  injunctions. 

142  U.   a  651-664,   36  L.  Ed.  1146,   12  Sup.  Ct.  836,  EKIU  ▼.  UNITED 
STATES. 

Supreme  Court  may  review  case  involving  Federal  law,  although  appeal 
taken  after  Circuit  Court  of  Appeals  established. 

Approved  in  Fisher  v.  Baker,  203  U.  S.  183,  51  L.  Ed.  144,  27  Sup. 

Ct.  135,  holding  final  order  of  Supreme  Court  of  Philippine  Islands  in 

habeas  corpus  proceeding  can  only  be  reviewed  on  appeal  and  not  by 

writ  of  error;  Rice  v.  Ames,  180  U.  S.  374,  45  L.  Ed  581,  21  Sup.  Ct. 

XV— 64 
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407,  holding  construction  of  extradition  treaty  being  involved,  under 
Court  of  Appeals  Act  of  March,  1891,  §  5,  appeal  may  be  direct  from 
District  to  Supreme  Court;  Horner  v.  United  States,  143  U.  S.  576,  86 
L.  Ed.  269,  12  Sup.  Ct.  524,  following  rule ;  In  re  Lennon,  150  U.  S.  399, 
37  L.  Ed.  1122,  14  Sup.  Ct.  126,  discussing  right  of  appeal  from  Circuit 
Court  on  habeas  corpus;  Chappell  v.  United  States,  160  U.  S.  509,  40 
L.  Ed.  513,  16  Sup.  Ct.  400,  jurisdiction  of  constitutional  question  gives 
jurisdiction  of  all  others. 

Distinguished  in  King  v.  McLean  Asylum  of  Massachusetts  General 
Hospital,  64  Fed.  329,  12  C.  C.  A.  145,  incidental  constitutional  ques- 
tion does  not  affect  jurisdiction  of  Circuit  Court  of  Appeals. 

Every  sovereign  nation  may  forbid  entrance  of  aliens  or  prescribe 
conditions. 

Approved  in  Lapina  v.  Williams,  232  U.  S.  88,  58  L.  Ed.  518,  34  Sup. 
Ct.  196,  holding  Congress  may  exclude  aliens  or  prescribe  conditions  of 
admission,  and  act  of  1907  applies  to  all  aliens,  not  exclusively  to  alien 
immigrants;  Zartarian  v.  Billings,  204  U.  S.  175,  61  L.  Ed.  430,  27  Sup. 
Ct.  182,  alien  minor,  not  having  lived  in  United  States,  coming  to  join 
naturalized  parent,  is  not  exempt  from  act  of  1903,  debarring  aliens 
afflicted  with  contagious  disease  from  landing;  Pearson  v.  Williams,  202 
U.  S.  284,  50  L.  Ed.  1031,  26  Sup.  Ct.  608,  Secretary  of  Commerce  may 
order  second  hearing  before  special  board  as  result  of  which  British 
aliens  deported,  within  three  years  after  landing,  though  first  decision 
was  in  favor  of  aliens;  United  States  v.  Rodgers,  185  Fed.  336,  337, 
107  C.  C.  A.  452,  fact  that  father  is  naturalized  will  not  prevent  de- 
barring entry  of  minor  child,  not  having  lived  in  United  States,  where 
he  is  within  class  excluded  by  act  of  1907;  Fong  Yue  Ting  v.  United 
States,  149  U.  S.  705,  37  L.  Ed.  910,  13  Sup.  Ct.  1018  (see  dissenting 
opinion  in  149  U.  S.  738,  756,  37  L.  Ed.  921,  928, 13  Sup.  Ct.  1031, 1039), 
right  to  expel  aliens  is  inherent  in  sovereignty. 

Distinguished  in  United  States  v.  Wong  Kim  Ark,  169  U.  S.  699,  42 
L.  Ed.  908,  18  Sup.  Ct.  476,  all  natives  are  citizens. 

Congress  may  intrust  regulation  of  admission  to  State  or  Treasury 
Department.   « 

Approved  in  United  States  v.  Hung  Chang,  134  Fed.  23,  67  C.  C.  A. 
93,  reaffirming  rule;  Lewis  Pub.  Co.  v.  Wyman,  152  Fed.  799,  holding 
court  cannot  review  action  of  postmaster  affirmed  by  Postmaster- 
general,  as  to  number  of  copies  of  journal  publisher  can  transmit 
through  mails  at  one  cent  per  pound  rate;  United  States  v.  Williams, 
76  Fed.  225,  immigration  inspector  is  indictable  as  customs  officer;  In 
re  Tsu  Tse  Mee,  81  Fed.  566,  jury  is  not  essential  to  deportation. 

Distinguished  in  In  re  Li  Foon,  80  Fed.  882,  under  act  of  1894,  col- 
lector's decision  in  favor  of  right  is  not  final. 
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Regulation  of  admission  of  aliens  belongs  to  political  department. 
Approved  in  Chan  Gun  v.  United  States,  9  App.  D.  G.  298,  justice 
of  court  of  District  has  jurisdiction,  under  Chinese  Exclusion  Acts,  to 
order  deportation  of  Chinese  laborer,  without  certificate  of  identifica- 
tion, who  was  arrested  by  deputy  collector  of  internal  revenue  without 
warrant. 

Decision  of  executive  officer  as  to  alien's  right  to  land  la  due  process 
of  tow. 

Approved  in  United  States  v.  Ju  Toy,  198  U.  S.  263,  49  L.  Ed.  1044, 
25  Sup.  Ct.  644,  upholding  act  of  1894,  making  decision  of  appropriate 
department  on  right  of  Chinese  to  enter  conclusive  in  habeas  corpus; 
United  States  v.  Williams,  194  U.  S.  290,  48  L.  Ed.  983,  24  Sup.  Ct.  719, 
upholding  act  of  1903,  providing  for  exclusion  and  deportation  of  alien 
anarchists;  Ex  parte  Wong  Yee  Toon,  227  Fed.  250,  fact  that  Chinese 
person  was  interrogated  without  counsel  being  present  does  not  show 
that  hearing  was  not  fair;  Ex  parte  Hidekuni  Iwata,  219  Fed.  612,  in 
deportation  proceeding  by  officers  of  Department  of  Labor,  giving  full 
and  fair  opportunity  to  be  heard  and  to  secure  counsel  is  due  process ; 
In  re  Jem  Yuen,  188  Fed.  353,  hearing  before  immigration  officers  in 
deportation  proceedings  was  not  denial  of  due  process  because  record 
of  prior  exclusion  proceedings  was  admitted;  Sire  v.  Berkshire,  185 
Fed.  970,  where  alien  in  deportation  proceedings  was  represented  by 
counsel  in  hearing  before  Secretary  of  Commerce  and  Labor,  fact  that 
she  was  not  permitted  to  consult  attorney  before  examination  by  immi- 
gration officers  is  not  denial  of  due  process;  In  re  Can  Pon,  168  Fed. 
483,  93  C.  C.  A.  635,  holding  Chinese  person  seeking  entry  as  native- 
born  citizen  was  given  sufficient  hearing  before  immigration  officers, 
but  was  entitled  to  habeas  corpus  for  failure  to  include,  in  record  on 
appeal,  testimony  bearing  on  question  of  citizenship;  Ex  parte  Jong 
Jim  Hong,  157  Fed.  451,  decision  of  immigration  officer  that  Chinese 
seeking  entry-  is  not  citizen  by  birth  is  not  reviewable  on  habeas  corpus 
in  absence  of  abuse  of  discretion;  Wong  Sang  v.  United  States,  144 
Fed.  970,  75  C.  C.  A.  383,  decision  of  immigration  officers  refusing 
Chinese  permit  to  land,  not  reviewable  on  habeas  corpus  instituted  by 
resident  who  claims  excluded  person  is  his  minor  son;  United  States 
v.  Yeung  Chu  Keng,  140  Fed.  750,  where  United  States  Commissioner 
has  decided  Chinese  is  entitled  to  remain  in  country,  he  cannot  be  com- 
plained against  in  District  Court  on  allegation  of  same  facts;  In  re 
Sing  Tuck,  126  Fed.  388,  389,  390,  holding  Chinese  applying  for  ad- 
mission to  United  States  failing  in  making  good  his  claim,  adverse  de- 
cision of  inspector  not  appealed  from  is  conclusive;  United  States  v. 
Williams,  126  Fed.  254,  holding  Immigration  Act  March  3,  1903,  c.  1012, 
§  2,  32  Stat.  1214  (U.  S.  Comp.  Stats.  Supp.  1903,  p.  172),  excluding 


142  U.  S.  651-664       NOTES  ON  U.  S.  REPORTS.  1012 

anarchists  from  United  States,  not  in  contravention  of  Const,  amend., 
art.  I;  State  v.  Hulgin,  110  Wis.  236,  85  N.  W.  1057,  holding  if,  in 
habeas  corpus  suit  against  sheriff,  he  is  required  to  restore  prisoner  to 
liberty,  he  is  aggrieved  party  entitled  to  be  heard  on  appeal;  Iasigi  v. 
Van  De  Carr,  166  U.  S.  394,  395,  41  L.  Ed.  1049,  17  Sup.  Ct.  596,  fol- 
lowing rule ;  Fong  Yue  Ting  v.  United  States,  149  U.  S.  713,  87  L.  Ed. 
913,  13  Sup.  Ct  1022,  deportation  may  be  through  executive  officers; 
Lem  Moon  Sing  v.  United  States,  158  U.  S.  545,  39  L.  Ed.  1085,  15 
Sup.  Ct.  970,  extending  rule  to  right  to  return;  In  re  Howard,  63  Fed. 
265,  executive  decision,  under  act  of  1885,  is  conclusive. 

Distinguished  in  Hopkins  v.  Fachant,  130  Fed.  841,  842,  65  C.  C.  A. 
1,  Immigration  Act  of  1903  does  not  give  Secretary  of  Treasury  au- 
thority to  arbitrarily  deport  alien  who  has  entered  country  without 
hearing  as  to  right  to  remain;  In  re  Tom  Yum,  64  Fed.  486,  but  not  as 
to  question  of  citizenship. 

Habeas  corpus  merely  determines  legality  of  detention,  and  does  not 
discharge  for  defects  in  original  arrest. 

Approved  in  Kelly  v.  Griffin,  241  U.  S.  13,  60  L.  Ed.  864,  36  Sup.  Ct. 
487,  omission  of  formal  act  of  release  of  person  held  under  illegal 
arrest  by  State  officials  and  subsequent  legal  arrest  by  Federal  mar- 
shal under  extradition  warrant,  is  not,  under  facts  of  this  case,  grounds 
for  release  on  habeas  corpus;  Yordi  v.  Nolte,  215  U.  S.  232,  54  L.  Ed. 
172,  30  Sup.  Ct.  90,  denying  discharge  on  habeas  corpus  in  foreign 
extradition  proceedings  where  complaint  states  treaty  crime,  though 
record  and  depositions  of  demanding  country  are  not  fastened  to  com- 
plaint; Ong  Leen  v.  Burnett,  232  Fed.  852,  denying  release  on  habeas 
corpus  of  Chinese  person  held  for  deportation,  where  no  objection  was 
made  to  indefiniteness  of  warrant  and  he  was  advised  of  charge  against 
him;  Ex  parte  Chin  Him,  227  Fed.  134,  alien  unlawfully  in  country 
cannot  secure  release  on  habeas  corpus  because  original  order  of  arrest 
was  unauthorized;  Ex  parte  Young,  211  Fed.  372,  denying  habeas 
corpus  to  discharge  aliens  held  for  deportation  where  warrant  of  arrest 
was  defective  in  not  alleging  time  and  place  of  offense;  Lavin  v.  Le 
Fevre,  125  Fed.  695,  60  C.  C.  A.  425,  holding  whether  executive  officers 
of  government,  in  deporting  alien  emigrant,  are  proceeding  legally  is 
judicial  question,  which  may  be  inquired  into  on  habeas  corpus;  Chow 
Loy  v.  United  States,  112  Fed.  361,  50  C.  C.  A.  279,  holding  sufficient 
grounds  for  detention  of  prisoner  being  shown  he  cannot  be  discharged 
on  writ  of  habeas  corpus  for  defects  or  irregularities  in  form  of  com- 
mitment; Palmer  v.  Colladay,  18  App.  D.  C.  430,  reversing  order  of 
lower  court  discharging  prisoner  on  habeas  corpus,  where  order  of 
committing  magistrate  was  justified  by  facts;  Ex  parte  Allen,  82  Vt. 
381,  26  L.  R.  A.  (N.  S.)  232,  73  Atl.  1084,  granting  habeas  corpus  for 


1013  EKIU  v.  UNITED  STATES.        142  U.  S.  651-664 

release  of  insane  person  committed  without  notice  or  hearing;  In  re 
Boardman,  169  U.  S.  43,  42  L.  Ed.  654,  18  Sup.  Ct.  293,  writ  must  be 
denied  if  prisoner  would  have  to  be  remanded;  King  v.  McLean  Asylum 
of  Massachusetts  General  Hospital,  64  Fed.  351,  26  L.  R.  A.  795,  12 
C.  C.  A.  145,  irregular  commitment  of  insane  is  not  reviewable  on 
habeas  corpus;  Price  v.  McCarty,  89  Fed.  85,  32  C.  C.  A.  162,  limiting 
inquiry  to  question  of  jurisdiction  to  remove  prisoner  to  another  dis- 
trict; dissenting  opinion  in  Low  Kwai  v.  Backus,  229  Fed.  485,  ma- 
jority granting  release  on  habeas  corpus  of  alien  held  for  deportation 
for  unauthorized  delegation'  of  duty  to  commissioner  of  immigration  by 
Secretary  of  Interior;  dissenting  opinion  in  Motherwell  v.  United 
States,  107  Fed.  455, 48  C.  C.  A.  97,  majority  holding  deserter  from  navy 
of  foreign  government  in  custody  of  United  States  is  releasable  under 
habeas  corpus,  treaty  not  giving  foreign  officers  constructive  custody. 
Habeas  corpus  to  review  errors  or  irregularities  in  proceedings. 
Note,  11  Ann.  Gas.  1056. 

Act  of  1891  does  not  require  Inspectors  to  take  testimony  before  de- 
termining right  to  land. 

Approved  in  In  re  Leong  Youk  Tong,  90  Fed.  650,  and  In  re  Way 
Tai,  96  Fed.  485,  486,  487,  following  rule;  Pearson  v.  Williams,  202 
U.  S.  285,  50  L.  Ed.  1031,  26  Sup.  Ct.  608,  Secretary  of  Commerce  may 
order  second  hearing  before  special  board,  as  result  of  which  British 
aliens  deported,  within  three  years  after  landing,  though  first  decision 
was  in  favor  of  aliens;  Lee  Sim  v.  United  States,  218  Fed.  436,  in 
.proceeding  to  deport  Chinese  person,  immigration  officer  need  not 
hear  testimony,  but  may  decide  question  on  his  own  inspection  and 
examination;  United  States  v.  Uhl,  211  Fed.  237,  in  determining 
whether  unskilled  laborers  seeking  to  enter  were  likely  to  become  pub- 
lic charge,  inspectors  may  consider  personal  equation  and  conditions 
confronting  such  immigrants;  Toy  Tong  v.  United  States,  146  Fed. 
347,  76  C.  C.  A.  621,  proceedings  for  deportation  of  Chinese  are  not 
triable  by  jury;  In  re  Lee  Lung,  102  Fed.  133,  holding  under  act  of 
August  18,  1894  (28  Stat.  390),  adverse  decision  of  customs  or  immi- 
grant officer  to  Chinese  landing  not  reviewable  in  Circuit  Court  on 
habeas  corpus. 

Distinguished  in  Ex  parte  Fong  Yim,  134  Fed.  940,  upholding  juris- 
diction over  habeas  corpus  by  Chinese  merchant  domiciled  here  to  de- 
termine right  of  minor  children  to  enter  from  China  where  appeal  to 
Secretary  of  Commerce  exhausted. 

Inspector's  decision  is  final  against  alien,  and  is  reviewable  only  by 
superior  officers. 

Approved  in  Gegrow  v.  Uhl,  239  U.  S.  9,  60  L.  Ed.  118,  36  Sup.  Ct.  3, 
decisions  of  immigration  officers  under  section  25  of  Immigration  Act 
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are  conclusive  as  to  questions  of  fact,  but  court  may  review  decision 
as  to  whether  alien  comes  under  act;  The  Japanese  Immigrant  Case, 
189  U.  S.  97,  100,  47  L.  Ed.  725,  23  Sup.  Ct.  613,  614,  holding  Federal 
coifrts  will  not  intervene  by  habeas  corpus  to  prevent  deportation  by 
governmental  executive  officers  under  Acts  October  19,  1888,  c.  1210, 
March  3,  1891,  c.  551 ;  Lee  Lung  v.  Patterson,  186  U.  S.  174,  175,  46 
L.  Ed.  1110,  22  Sup.  Ct.  797,  holding  customs  collector  disregarding 
Chinese  certificates  made  evidence  in  their  behalf  by  statute  does  not 
lose  jurisdiction  of  finally  determining  right  claimed ;  White  v.  Gregory, 
213  Fed.  769,  130  C.  C.  A.  282,  under  act*  of  1910,  providing  for  ex- 
clusion of  aliens  likely  to  become  public  charge,  decision  of  immigra- 
tion officer  is  final,  and  upon  appeal  court  cannot  inquire  into  suffi- 
ciency of  probative  facts,  but  can  only  determine  whether  sufficient 
hearing  was  given;  Ex  parte  Wong  Yee  Toon,  227  Fed.  252,  decision 
of  immigration  officers  in  proceedings  for  deportation  of  Chinese  per- 
son after  fair  hearing,  is  not  reviewable  by  courts  on  habeas  corpus; 
United  States  ex  rel.  Gegiow  v.  Uhl,  215  Fed.  575,  131  C.  C.  A.  641, 
order  of  immigration  officers  excluding  aliens  as  likely  to  become  pub- 
lic charge  is  not  reviewable  by  court;  Ex  parte  Moola  Singh,  207  Fed. 
782,  where  aliens  were  represented  by  counsel  and  given  opportunity 
to  present  facts  bearing  on  qualifications  to  enter,  court  cannot,  on 
habeas  corpus,  re-examine  issues;  United  States  ex  rel.  Rosen  v.  Will- 
iams, 200  Fed.  539,  118  C.  C.  A.  632,  construing  act  of  1907  and  dis- 
missing habeas  corpus  to  release  person  held  for  deportation  for 
bigamy  committed  prior  to  entry;  United  States  v.  Tsttji  Suekichi,  199 
Fed.  751,  118  C.  C.  A.  188,  discharging  habeas  corpus  alien  ordered 
deported  from  Hawaii  under  act  of  1910  for  offense  committed  prior 
to  such  act;  United  States  v.  Rodgers,  191  Fed.  973,  112  C.  C.  A.  382, 
order  of  inspectors  denying  admission  to  alien  immigrant  likely  to  be- 
come public  charge,  after  he  was  given  fair  hearing,  cannot  be  reviewed 
by  courts  in  habeas  corpus  proceedings ;  United  States  v.  Williams,  190 
Fed.  898,  899,  exclusion  order  of  immigration  inspectors  having  alien 
immigrant  before  them,  that  he  is  likely  to  become  public  charge,  is 
not  reviewable;  Ex  parte  Long  Lock,  173  Fed.  214,  decision  of  commis- 
sioner affirmed  by  Department  of  Commerce  and  Labor  that  Chinese 
person  held  for  deportation  has  not  proved  identification  with  person 
held  entitled  to  remain  in  former  proceeding,  was  justified  by  facts; 
Looe  Shee  v.  North,  170  Fed.  569,  570,  95  C.  C.  A.  646,  denying  habeas 
corpus  to  release  alien  practicing  prostitution  within  three  years  after 
entry,  though  her  status  at  time  of  entry  as  wife  of  citizen  entitled 
her  to  enter;  Ex  parte  Chow  Chok,  161  Fed.  632,  holding  inspector  had 
jurisdiction  to  exclude  Chinese  persons  crossing  border  at  place  remote 
from  port  of  entry  after  giving  them  opportunity  to  be  heard,  and 
such  perspns  were  not  entitled  to  hearing  as  persons  within    United 
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States  and  not  seeking  to  enter;  In  re  Lee  Ping,  104  Fed.  679,  holding 
Chinese  Exclusion  Act  (23  Stat.  117)  commits  question  of  Chinese 
entry  to  customs  collector  with  right  of  appeal  to  treasurer,  and  makes, 
their  decision  final;  United  States  v.  Yamasaka,  100  Fed.  407,  40 
C.  C.  A.  454,  holding  Secretary's  decision  under  act  of  October  19, 
1888  (25  Stat.  566),  not  made  conclusive,  as  decisions  denying  right 
to  land  unaffects  its  validity  so  long  as  unreversed;  United  States  v. 
Gin  Fung,  100  Fed.  390,  40  C.  C.  A.  439,  holding  under  act  of  August 
18,  1894  (28  Stat.  390),  decision  of  customs  or  immigrant  officer  shall 
be  final,  unless  reversed  on  appeal  to  Secretary  of  Treasury;  Lem 
Moon  Sing  v.  United  States,  158  U.  S.  542,  39  L.  Ed.  1083,  15  Sup.  Ct. 
968,  extending  rule  to  right  to  return;  In  re  Howard,  63  Fed.  266,  ap- 
plying rule  to  act  of  1885;  In  re  Chin  Yuen  Sing,  65  Fed.  573,  and 
In  re  Lee  Tee  Sing,  85  Fed.  636,  both  applying  rule  to  act  of  1894; 
The  Burlington,  73  Fed.  263,  Canadian  minister's  decision  that  wreck 
is  obstruction  is  final;  In  re  Li  Sing,  86  Fed.  898,  arguendo. 

Distinguished  in  Ex  parte  Petkas,  212  Fed.  277,  granting  habeas 
corpus  to  release  alien  ordered  deported  because  afflicted  with  skin  dis- 
ease, where  he  was  not  given  fair  hearing;  Lim  Jew  v.  United  States, 
196  Fed.  740,  116  C.  C.  A.  364,  under  act  of  1907,  providing  that 
adverse  decision  is  final,  decision  of  Commissioner  of  Immigration  that 
Chinese  person  is  native  and  entitled  to  re-enter  does  not  estop  United 
States  from  proceeding  in  courts  to  determine  his  right  to  remain;  In 
re  Tom  Yum,  64  Fed.  488,  and  United  States  v.  Yee  Mun  Sang,  93  Fed. 
365,  as  to  question  of  citizenship;  In  re  Yamasaka,  95  Fed.  655,  minis- 
terial officer  cannot  deport  alien  with  domicile,  for  poverty. 

Quarantine  regulations.    Note,  26  L.  B.  A.  485. 

Right  to  relief  of  able-bodied  persons  and  their  families  out  of 
the  poor  rates.    Note,  23  E.  B.  C.  50. 

Miscellaneous.  Cited  in  United  States  v.  Seabury,  133  Fed.  985,  mere 
removal  of  alien  passenger  to  shore  is  not  landing;  United  States  v. 
Williams,  132  Fed.  895,  no  landing  of  aliens  has  been  affected  until 
immigrant  has  been  passed  by  immigration  authorities;  State  v.  Over- 
man, 157  Ind.  145,  60  N.  E.  1019,  holding  under  Const.,  U.  S.,  art.  IV, 
§  2,  Indiana,  sheriff  secretly  conveying  and  releasing  insane  person  in 
Ohio,  the  infirmary  thereof  cannot  mandamus  sheriff  to  receive  party 
back. 

142  U.  S.  664-670,  35  L.  Ed.  1151,  12  Sup.  Ot.  323,  BIRD  v.  BENLISA. 

Description  of  land  on  assessment-roll  must  be  sufficient  to  give  owner 
notice. 

Approved  in  Van  Cise  v.  Carter,  9  S.  D.  239,  68  N.  W.  541,  setting 
aside  tax  deed. 
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In  Florida,  if  land  is  misdeacrlbed  or  a  massed  to  wrong  owner,  tax  dMd 
is  void. 

Approved  in  Collier  v.  Goessling,  160  Fed.  609,  87  C.  C.  A.  506,  act 
of  Tennessee  of  1899,  making  tax  deed  assurance  of  title  to  purchaser 
except  on  proof  that  land  was  not  liable  to  sale  for  taxes,  cannot  vali- 
date void  sale  by  clerk  without  authority  because  list  filed  did  not 
comply  with  statute;  Peterson  v.  Martino,  210  N.  Y.  421,  104  N.  E. 
918,  record  of  tax  deed  so  vaguely  describing  land  that  it  could  not 
be  identified  as  applicable  to  owner's  property  did  not  give  notice 
so  as  to  start  running  of  limitations;  Smith  v.  De  Robbio,  30  R.  1- 
469,  76  Atl.  162,  assessment  and  sale  of  lot  under  misdescription  was 
void ;  Cain  v.  Ehrler,  33  S.  D.  541,  146  N.  W.  696,  tax  deed  issued  by 
treasurer  without  affidavit  of  service  of  notice  as  required  by  act  of 
1890  is  void,  and  does  not  divest  owner  of  title;  Collins  v.  Reger,  62 
W.  Va.  201,  57  S.  E.  746s,  assessment  and  sale  for  taxes  in  name  calcu- 
lated to  deceive  true  owner  are  void ;  McKeown  v.  Collins,  38  Fla.  285, 
21  South.  105,  following  rule;  Heger  v.  De  Groat,  3  N.  D.  364,  56  N.  W. 
154,  void  tax  deed  cannot  start  statute  of  limitations;  Roberts  v.  First 
Nat.  Bank,  8  N.  D.  511,  79  N.  W.  1051,  part  of  lot  cannot  be  sold  for 
part  of  tax  assessed  in  solido. 

Effect  of  omitting  statement  that  owner  unknown  in  tax  proceed- 
ings in  rem.    Note,  36  L.  R.  A.  (N,  S.)  1061. 

Effect  of  statute  of  limitations  to  protect  purchaser  at  void 
judicial  sale.    Note,  9  Ann.  Gas.  873. 

Validity  of  title  acquired  by  possession  under  tax  deed  valid  on 
face  for  period  of  statute  of  limitations  protecting  tax  titles. 
Note,  16  Ann.  Gas.  1147. 

Time  for  attack  on  tax  sale  under  proceedings  void  for  jurisdic- 
tional defects,  under  which  no  possession  taken.  Note,  8 
L.  R.  A.  (N.  S.)  162. 

Running  of  limitations   in   favor   of  purchaser   in   possession  of 
,    realty  sold  under  void  proceedings.    Note,  8  L.  R.  A.  (N.*S.)  857. 

Whether  void  tax  deed  sets  in  motion  special  statutes  of  limita- 
tions governing  actions  to  recover  lands  sold  for  taxes.  Note, 
27  L.  R.  A.  (N.  S.)  350,  352. 

142  U.  S.  671-676,  35  L.  Ed.  1153,  12  Sup.  Ot.  351,  OONVER8  V.  ATCHI- 
SON ETC.  R.  E.  OO. 

Where  defendant's  claim  of  ownership  is  not  denied,  damages  should 
be  made  payable  to  owner. 

Distinguished  in  Chicago  etc.  Ry.  Co.  v.  Chicago  Mechanics'  Institute, 
239  111.  217,  87  N.  E.  942,  in  proceedings  to  condemn  land,  no  issue 
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of  ownership  can  be  presented  to  jury  impaneled  to  ascertain  and  re* 
port  just  compensation  to  owner. 

142  U.  a  676-682,  36  L.  Ed.  1165,  12  Sap.  Ot.  330,  HEDDEN  ▼.  ISKLIN. 

Necessity  for  motion  for  new  trial  in  order  to  obtain  review  on 
appeal  of  sufficiency  of  evidence  in  jury  cases.  Note,  4  Ann. 
Gas.  304. 

142  U.  S.  682-690,  36  L.  Ed.  1157,  12  Sup.  Ct.  327,  CLARK  v.  STDWAY. 
Amount  of  counterclaim  must  be  considered  in  determining  jurisdiction. 
Approved  in  Pacific  Mail  S.  S.  Co.  v.  Balderach,  229  Fed.  563,  144 
C.  C.  A.  23,  where  verdict  was  for  nine  hundred  and  thirty  dollars,  and 
counterclaim  for  four  hundred  and  twenty-one  dollars  was  not  passed 
upon  in  action  in  District  Court  for  over  fourteen  thousand  dollars, 
and  defendant  filed  affidavit  that  amount  in  controversy  was  over  one 
thousand  dollars,  Circuit  Court  of  Appeals  has  jurisdiction. 

Amount  in  controversy  for  purpose  of  appeal  where  defendant  has 
filed  counterclaim.    Note,  Ann.  Gas.  1914A,  1042. 

Tenancy  in  common  is  created  by  joint  purchase  of  land,  notwith- 
standing agreement  to  share  profit  and  loss. 

Approved  in  In  re  McConnell,  197  Fed.  440,  where  two  persons  pur- 
chase real  estate  for  speculation,  taking  deed  to  themselves,  and  one 
pays  price  under  agreement  that  it  shall  be  repaid  with  interest,  they 
are  tenants  in  common,  and  upon  bankruptcy  of  one  tenant  general 
creditors  have  no  lien  or  claim  superior  to  claim  of  other  tenant ;  Miller 
v.  Ahrens,  163  Fed.  875,  tract  of  land  conveyed  to  two  or  more  indi- 
viduals is  held  by  them  as  tenants  in  common,  and  agreement  to  hold 
and  use  it  as  partnership  does  not  require  suit  to  set  aside  conveyance 
to  be  brought  against  them  as  partners;  MacPherson  v.  Harding,  40 
App.  D.  C.  408,  purchasers  of  land,  not  entering  into  partnership,  but 
purchasing  on  joint  account,  involving  payment  in  equal  proportions, 
were  tenants  in  common,  and  executrix  of  one  could  maintain  action 
at  law  against  others  upon  account*  stated  for  disbursements  made  by 
testator;  Starkweather  v.  Dyer,  30  App.  D.  C.  149,  where  certificates 
issued  to  beneficiaries  by  trustee  having  legal  title  to  land  show  undi- 
vided interest,  holders  are  tenants  in  common,  and  bill  for  dissolution 
of  supposed  partnership  is  dismissed;  Stone  v.  Fowlkes,  29  App.  D.  C. 
384,  where  land  is  purchased  by  copartners  for  purpose  of  conducting 
poultry  business  and  one  partner  enhances  value  of  land  by  clearing 
and  grubbing  it,  he  is  entitled,  in  partnership  accounting,  to  credit 
for  such  labor  which  is  not  part  of  partnership  business;  Trice  v.  Yoe- 
man,  8  Kan.  App.  640,  64  Pac.  289,  holding  promise  to  pay  third  person 
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debt  due  him  by  promisee  enforceable  by  promisee  against  promisor 
without  waiting  for  third  person  to  sue  thereon;  Taylor  v.  Brown,  92 
Ohio  St.  295,  110  N.  E.  742,  action  for  damages  may  be  maintained 
whether  transaction  is  joint  venture  or  partnership,  where  controlling 
issue  is  fraud  of  promoter  in  sale  of  land  to  his  associates,  and  amounts 
fraudulently  obtained  are  specific;  Latta  v.  Kilbourn,  150  U.  S.  540,  37 
L.  Ed.  1175,  14  Sup.  Ct.  207,  arguendo. 

Distinguished  in  Spencer  v.  Jones,  92  Tex.  518,  71  Am.  St  Rep.  872, 
50  S.  W.  119,  partnership  may  exist  in  single  land  purchase;  Spencer 
v.  Jones  (Tex.  Civ.  App.),  47  S.  W.  665,  firm  is  bound  by  partner's 
indorsement. 

When  realty  considered  firm  property.    Note,  27  L.  R.  A.  492. 

What  is  partnership  to  deal  in  realty.    Note,  5  L.  R.  A.  (N.  S.) 
510, 

Effect  of  agreement  to  share  profits  to  create  partnership.    Note, 
18  L.  R.  A.  (N.  S.)  1085,  1089. 

Partnership  in  respect  to  particular  adventure.    Note,  19  £.  R.  0. 
422. 

Trial  court  may  inform  jury  aa  to  amount  of  damages  to  be  filled  in 
after  agreement  on  verdict. 

Distinguished  in  Choctaw  etc.  R.  R.  Co.  v.  Deperade,  12  Okl.  375,  71 
Pac.  631,  in  action  for  injuries  to  domestic  animals  when  allegation 
as  to  value  is  denied  by  answer  and  only  evidence  thereof  is  plaintiff's, 
court  cannot  in  charge  assume  value  as  such  as  testified  to. 

Amendment  by  jury  of  sealed  verdict.    Note,  5  Ann.  Gas.  394. 

Necessity  of  consent  of    losing  party  to  remittitur  of    damages. 
Note,  2  Ann.  Caa.  675. 

142  U.  S.  691-701,  35  L.  Ed.  1160,  12  Sap.  Ct.  332,  HOME  BENEFIT  A8SN. 
▼.  SARGENT. 

Where  direct  examination  was  as  to  part  of  conversation,  croas-examint- 
tion  may  cover  all. 

Approved  in  Stanley  v.  Beckham,  153  Fed.  154,  82  C.  C.  A.  304, 
in  action  for  broker's  commissions,  where  witness  for  defense  testified 
as  to  statements  made  by  plaintiff  in  stated  conversation,  it  was  error 
to  refuse  to  allow  plaintiff  to  give  his  version  of  such  conversation  in 
rebuttal,  though  plaintiff  in  previous  cross-examination  had  testified  as 
to  certain  phases  thereof ;  Walsh  v.  Peterson,  59  Neb.  652,  81  N.  W.  855, 
holding  witness  relating  portion  of  conversation  or  transaction  on  his 
direct  examination,  he  may  be  cross-examined  as  to  the  entirety;  Gib- 
bons v.  Territory,  5  Okl.  Cr.  220,  115  Pac.  133,  where  witness  in  direct 
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examination  in  prosecution  for  murder  is  interrogated  relative  to  con- 
versation, opposing  party  is  entitled  on  cross-examination  to  draw  out 
all  material  parts  of  conversation. 

Limiting  cross-examination  of  witness  to  scope  of  direct  exam- 
ination.   Note,  17  Ann.  Gas.  18. 

Plaintiff  is  not  estopped  toy  proofs  of  death  from  claiming  that  death 
resulted  otherwise  than  toy  suicide.  * 

Approved  in  Sharland  v.  Washington  Life  Ins.  Co.,  101  Fed.  211,  212, 
41  C.  C.  A.  307,  holding  copy  of  findings  on  coroner's  inquest  is  admis- 
sible on  behalf  of  insurance  company,  same  being  prima  facie  defense 
of  suicide;  Seitzinger  v.  Modern  Woodmen,  204  111.  63,  68  N.  E.  479, 
holding  membership  certificate  in  beneficial  society  restricting  within 
three  years  "dying  by  his  own  hand  whether  sane  or  insane"  precludes 
recovery  within  limit  though  party  insane;  Dickerson  v.  Northwestern 
Mut.  Life  Ins.  Co.,  200  111.  274,  65  N.  E.  696,  holding  policy  providing 
against  insured's  self-destruction  whether  sane  or  insane  in  avoiding 
insurance,  no  proof  of  insanity,  insured  presumed  conscious  in  the  act; 
Supreme  Lodge  v.  Gelbke,  198  111.  369,  64  N.  E.  1059,  holding  insurance 
certificate  made  void  insured  suiciding  sane  or  insane,  company  not 
liable  unless  insured  was  wholly  unconscious  of  his  acts;  Laessig  v. 
Travelers'  Protective  Assn.,  169  Mo.  281,  69  S.  W.  471,  holding  plain- 
tiff in  action  on  accident  policy  has  burden  of  proving  accidental  death 
though  defendant  pleads  cause  in  avoiding  policy,  notwithstanding  pre- 
sumption against  suicide;  Soules  v.  Brotherhood  of  American  Yeomen, 
19  N.  D.  27,  120  N.  W.  761,  in  action  on  life  insurance  certificate,  bur- 
den is  on  defendant  to  show  death  was  by  suicide,  and  proof  of  death 
made  by  local  lodge  stating  that  insured  committed  suicide  is  not  at- 
tributable to  plaintiff;  Stevens  v.  Continental  Cas.  Co.,  12  N.  D.  472, 
97  N.  W.  865,  where  preliminary  proofs  made  by  guardian  of  infant 
beneficiaries  were  based  on  hearsay  as  to  cause  of  death,  they  are  not 
prima  facie  evidence  of  matters  therein  as  against  infant  plaintiffs; 
Beard  v.  Royal  Neighbors  of  America,  53  Or.  108,  17  Ann.  Cas.  1199, 
19  L.  R.  A.  (N.  S.)  798,  99  Pac.  85,  in  action  on  benefit  certificate,  where 
defense  is  falsity  of  applicant's  answer  that  he  never  had  la  grippe, 
proofs  of  death  are  admissible  to  show  applicant  did  have  la  grippe; 
Aetna  Life  Ins.  Co.  v.  Hicks,  23  Tex.  Civ.  79,  56  S.  W.  90,  holding 
accidental  policy  preventing  recovery  for  accident  or  death  occurring 
while  insured  war  diseased,  death  from  external  causes  precluded  avoid- 
ance by  insurer;  Travelers'  Ins.  Co.  v.  Nitterhouse,  11  Ind.  App.  161, 
38  N.  E.  1112,  and  Leman  v.  Manhattan  etc.  Ins.  Co.,  46  La.  Ann.  1191, 
49  Am.  St.  Rep.  349,  24  L.  R.  A.  591,  15  South.  389,  following  rule; 
Bentley  v.  Standard  Fire  Ins.  Co.,  40  W.  Va.  745,  23  S.  E.  588,  extent 
of  loss  is  not  limited  by  amount  specified  in  proofs;  dissenting  opinion 
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in  Craiger  v.  Modern  Woodmen  of  America,  40  Ind.  App.  286,  80 
N.  E.  431,  majority  holding  proofs  of  death  and  attached  coroner's 
verdict  were  inadmissible  as  evidence  to  establish  affirmative  defense 
of  suicide. 

Construction  of  clause  in  life  insurance  policy  excepting  death  from 
suicide  while  "sane  or  insane."    Note,  7  Ann.  Gas.  661. 

Conclusiveness  of  proof  of  loss  as  against  insured  or  beneficiaries. 
Note,  44  L.  R.  A.  863,  854. 

Insurer  alleging  death  from  excepted  cause  must  establish  fact  by 
preponderating  evidence. 

Approved  in  National  Union  v.  Fitzpatrick,  133  Fed.  697,  66  C.  C.  A. 
524,  and  Stevens  v.  Continental  Casualty  Co.,  12  N.  D.  469,  97  N.  W. 
863,  both  following  rule;  Liberty  Bell  Gold  Min.  Co.  v.  Smuggler-Union 
Min.  Co.,  203  Fed.  804,  122  C.  C.  A.  113,  in  action  of  trespass  for  re- 
moval and  conversion  of  ore  from  mine,  where  taking  is  admitted,  pre- 
sumption is  that  trespass  was  willful,  and  burden  of  proof  of  contrary 
is  on  defendant;  Fidelity  &  Casualty  Co.  v.  Love,  111  Fed.  777,  49 
C.  C.  A.  602,  holding  burden  rests  upon  a  life  insurance  company  to 
establish  a  defense  of  suicide  pleaded  in  an  action  on  the  policy;  Trav- 
elers' Protective  Assn.  v.  Gilbert,  111  Fed.  273,  56  L.  R.  A.  538,  49 
C.  C.  A.  309,  holding  provision  in  insurance  policy  that  death  .from 
poison  accidentally  or  designedly  taken  will  avoid  same,  plaintiff  not 
guilty  of  fraud  purposely  not  alleging  such  death;  Union  Mut.  Life 
Ins.  Co.  v.  Payne,  105  Fed.  177,  45  C.  _C.  A.  193,  holding  in  action  on  in- 
surance policy,  defendant  pleading  defense  that  insured  committed 
suicide  avoiding  the  policy,  defense  must  be  established  affirmatively, 
notwithstanding  tendency  of  plaintiff's  proofs;  Sharland  v.  Washington 
Life  Ins.  Co.,  101  Fed.  213,  41  C.  C.  A.  307,  holding  special  defense 
of  suicide  in  avoiding  insurance  policy,  defendant  must  establish  de- 
fense by  preponderance  of  the  evidence;  Grand  Lodge  etc.  v.  Banister, 
80  Ark.  195,  196,  96  S.  W.  744,  in  action  on  insurance  certificate,  burden 
of  proving  case  was  suicide  and  not  accidental  self-destruction  was  on 
defendant;  Supreme  Tent  v.  Stensland,  206  111.  132,  68  N.  E.  1101, 
holding  in  action  on  fraternal  insurance  certificate,  defendant  averring 
insured  suicided,  assumed  burden  of  proving  same  notwithstanding 
plaintiff's  proofs  were  of  that  nature;  Sovereign  Camp  v.  Haller,  24 
Ind.  App.  Ill,  56  N.  E.  256,  holding  policy  exempting  insurer  for  death 
by  suicide,  plaintiff  cannot  recover,  evidence  of  domestic  infelicity, 
drinking  to  excess  and  divorce  proceedings  leading  up  to  insured's 
drowning;  Aetna  Life  Ins.  Co.  v.  Kaiser,  115  Ky.  545,  74  S.  W.  205, 
and  Chambers  v.  Modern  Woodmen  of  America,  18  S.  D.  180,  99  N.  W. 
1109,  both  applying  rule  where  defense  of  suicide  set  up;  Union  Acci- 
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dent  Co.  v.  Willis,  44  Okl.  580,  L.  R.  A.  1915D,  358,  145  Pac.  813,  in 
action  on  life  insurance  policy,  proof  that  death  was  from  excepted 
cause  is  on  insurer;  Fidelity  etc.  Co.  v.  First  Bank  of  Fallis,  42  Okl. 
669,  142  Pac.  314,  in  auction  on  policy  of  insurance  against  burglary 
exempting  insurer  from  liability  for  loss  if  insured  or  employee  is  im- 
plicated, burden  is  upon  insurer  to  prove  loss  was  within  exemption; 
Grand  Fraternity  v.  Melton,  102  Tex.  401,  117  S.  W.  789,  in  action 
on  life  insurance  policy,  burden  is  on  defendant  to  prove  its  defense 
of  suicide;  Starr  v.  Aetna  Life  Ins.  Co.,  41  Wash.  207,  83  Pac.  115, 
applying  rule  to  accident  policy;  Railway  Officials  etc.  Assn.  v.  Drum- 
mond,  56  Neb.  241,  76  N.  W.  563,  reaffirming  rule;  Connecticut  Mutual 
Life  Ins.  Co.  v.  McWhirter,  73  Fed.  449,  19  C.  C.  A.  519,  Travelers' 
Ins.  Co.  v.  Nitterhouse,  11  Ind.  App.  160,  38  N.  E.  1112,  Travelers'  Ins. 
Co.  v.  Nicklas,  88  Md.  473,  41  Atl.  907,  and  Royal  Arcanum  v.  Brash  ears, 
89  Md.  630,  73  Am.  St  Rep.  248,  43  Atl.  868,  presumption  is  against 
suicide;  Meadows  v.  Pacific  Mutual  Ins.  Co.,  129  Mo.  92,  50  Am.  St. 
Rep.  436,  31  S.  W.  583,  where  defendant  alleged  negligence. 

Accident  insurance — Evidence  of  cause  of  death.  Note,  50  Am.  St. 
Rep.  441. 

Presumption,  burden  of  proof,  and  weight  and  sufficiency  of  evi- 
dence of  suicide  relied  on  as  defense  to  action  on  life  insurance 
policy  or  benefit  certificate.    Note,  17  Ann.  Gas.  32. 

Jury  determines  cause  of  death  where  proofs  of  death  and  evidence 
leave  question  in  doubt. 

Approved  in  National  Union  v.  Thomas,  10  App.  D.  C.  288,  289,  290, 
in  action  on  life  insurance  certificate,  proof  of  suicide  was  not  so  con- 
clusive as  to  make  it  error  to  refuse  to  direct  verdict  for  defendant; 
Supreme  Tent  v.  Stensland,  206  111.  131,  68  N.  E.  1100,  holding  in 
action  on  fraternal  insurance  certificate,  evidence  considered,  same  pre- 
senting question  for  jury,  whether  insured  suicided  or  not;  Kornig  v. 
Western  Life  Indemnity  Co.,  102  Minn.  37,  112'  N.  W.  1042,  in  action 
on  life  insurance  policy  by  beneficiary,  evidence  did  not  so  conclusively 
show  suicide  as  to  make  it  error  for  trial  court  to  refuse  to  set  aside 
verdict;  Cox  v.  Royal  Tribe,  42  Or.  375,  95  Am.  St.  Rep.  761,  71  Pac.  77, 
holding  dead  body  of  insured  being  found  in  the  water,  no  evidence 
of  how  she  went  in,  court  warranted  in  action  charging  presumption 
of  natural  death;  Travelers'  Ins.  Co.  v.  Nitterhouse,  11  Ind.  App.  164, 
38  N.  E.  1113,  following  rule;  dissenting  opinion  in  Agen  v.  Metro- 
politan Life  Ins.  Co.,  105  Wis.  230,  76  Am.  St.  Rep.  910,  80  N.  W.  1024, 
majority  holding  evidence  of  suicide  too  clear  to  warrant  contrary 
verdict. 
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Distinguished  in  Somerville  v.  Knight  Templars  etc.  life  Indemnity 
Assn.,  11  App.  D.  G.  424,  holding  evidence  was  sufficient  to  sustain 
directed  verdict  for  defendant  in  action  on  life  insurance  policy  stipu- 
lating against  liability  in  case  of  suicide. 

Miscellaneous.  Cited  in  Texas  Co.  v.  Central  Fuel  Oil  Co.,  194  Fed. 
19,  114  C.  C.  A.  21,  issue  raised  by  pleadings,  but  not  argued  in  appel- 
late court,  will  be  treated  as  abandoned  and  not  considered. 
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liS  V.  8.  1-17,  36  L.  Ed.  56,  12  Sup.  Ot.  346,  LOUISVILLE  WATER  00. 
▼.  OLABK. 

General  act  repeals  prior  special  act  inconsistent  therewith  and  not 
excepted. 

Approved  in  Gulf  &  Ship  Island  R.  R.  Co.  v.  Hewes<  183  U.  S.  74, 
46  L.  Ed.  90,  22  Sup.  Ct.  29,  holding  question  whether  exemption  from 
taxation  for  term  of  twenty  years,  which  Miss.  Act  February  23,  1882, 
§  18,  gives  to  railroad  thereby  incorporated,  was  repealed  by  Code  of 
1892,  not  reviewable  in  Supreme  Court;  Deposit  Bank  of  Owensboro 
v.  Daviess  Co.,  102  Ky.  189,  201,  39  S.  W.  1034,  1037,  holding  where  ^ 
under  Hewitt  bill  of  1886,  which  was  accepted  by  banks,  banks  were 
required  to  pay  tax  of  seventy-five  cents  on  each  share  of  one  hundred 
dollars,  value  in  full  for  all  taxes  and  later  State  tax  rate  reduced  to 
forty-two  and  one-half  cents,  property  became  subject  to  local  taxation. 

Tax  exemption  allowed  by  Kentucky  act  of  1882  to  Louisville  Water 
Company  was  repealed  by  general  revenue  law  of  1886. 

Approved  in  Tampa  v.  Tampa  Water  Works  Co.,  45  Fla.  628,  34 
South.  640,  right  of  people  to  reasonable  water  rate  controls  contract 
permitting  company  to  charge  fixed  rate;  Louisville  Water  Co.  v.  Ken- 
tucky, 170  U.  S.  128,  129,  130,  42  L.  Ed.  975,  976,  18  Sup.  Ct.  571,  572, 
and  Louisville  Water  Co.  v.  Clark,  94  Ky.  50,  21  S.  W.  246,  both  in- 
volving same  water  company;  Commonwealth  v.  Owensboro  etc.  R.  Co., 
95  Ky.  71,  23  S.  W.  870,  act  of  1886  repealed  railroad  exemptions. 

Establishment  and  regulation  of  municipal  water  supply.    Note, 
61  L.  By  A.  92. 

(1023) 
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Tax  exemptlom,  granted  Louisville  Water  Company,  vu  expressly  ob- 
ject to  repeal. 

Approved  in  Louisville  A  N.  R.  R.  Co.  v.  Kentucky,  183  U.  S.  518, 
46  L.  Ed.  306,  22  Sup.  Ct.  101,  holding  railroad  accepting  charter  sub- 
ject to  provisions  of  Ky.  Const.,  §  218,  prohibiting  greater  charge  for 
short  than  for  long  haul,  cannot  claim  implied  contract  exemption  from 
such  provisions  by  virtue  of  charter;  Stearnes  v.  Minnesota,  179  U.  S. 
240,  259,  45  L.  Ed.  172,  180,  21  Sup.  Ct.  79,  87,  upholding  contracts 
between  Minnesota  and  railroads  made  by  acts  of  February  23,  1865, 
and  March  4,  1870,  whereby  State  exempted  companies  from  all  other 
taxes  until  sale  or  lease  of  the  lands,  or  sale  of  stumpage  thereon,  in 
consideration  of  percentage  of  gross  earnings;  United  States  v.  Union 
Pac.  Ry.  Co.,  160  U.  S.  37,  40  L.  Ed.  832,  16  Sup.  Ct.  204,  holding  that 
power  was  reserved  to  Congress  to  control  telegraphic  and  railroad  com- 
munication on  railroad  receiving  bounty  of  government;  Covington  v. 
Kentucky,  173  U.  S.  239,  43  L.  Ed.  682,  19  Sup.  Ct.  386,  holding  same 
reservation  applicable  to  city  waterworks;  Citizens'  Sav.  Bank  v. 
Owensboro,  173  U.  S.  646,  653,  43  L.  Ed.  844,  846,  19  Sup.  Ct.  533,  536, 
applying  .rule  to  savings  banks;  Citizens'  etc.  R.  Co.  v.  Memphis,  53 
Fed.  717,  State  may  reserve  power  of  altering  charters  of  incorpora- 
tion; Atlantic  etc.  R.  Co.  v.  United  States,  76  Fed.  197,  right  to  regu- 
late rates  is  included  in  reserve  power;  dissenting  opinion  in  Common- 
wealth v.  Farmers '  Bank,  97  Ky.  626,  31  S.  W.  1022,  majority  holding 
special  bank  tax  formed  an  irrevocable  contract;  Newburyport  Water 
Co.  v.  City  of  Newburyport,  103  Fed.  587,  holding  where  "legislative 
franchise  granted  to  private  corporation  to  erect  waterworks  to  supply 
city  with  water  is  not  exclusive,  subsequent  grant  to  city  of  right  to 
build 'competing  waterworks  does  not  constitute  taking  of  corporation's 
property  or  franchise  within  Fourteenth  Amendment;  Louisville  etc. 
R.  Co.  v.  Central  Stockyards  Co.,  133  Ky.  179,  97  S.  W.  789,  upholding 
law  requiring  railroads  to  make  continuous  shipment  where  there  is 
physical  connection  with  another  line;  State  v.  Baltimore  etc.  R.  Co., 
127  Md.  447,  96  Atl.  641,  holding  statute  imposing  gross  earnings  tax 
on  railroad  was  contract  which  could  not  be  impaired  by  subsequent 
legislation;  Noble  State  Bank  v.  Haskell,  22  Okl.  66,  97  Pac.  598, 
upholding  bank  guaranty  law  of  State  of  Kansas;  Qaar,  Scott  &  Co.  v. 
Shannon,  52  Tex.  Civ.  640,  115  S.  W.  362,  upholding  right  of  State  to 
collect  license  tax  from  foreign  corporations. 

Distinguished  in  Commonwealth  v.  Owensboro  etc.  R.  Co.,  95  Ky 
75,  23  S.  W.  871,  act  of  1886  did  not  apply  to  railroads  having  special 
charters;  Commonwealth  v.  Farmers'  Bank,  97  Ky.  619,  31  S.  W.  1019, 
act  of  1886  did  not  apply  to  savings  banks;  dissenting  opinion  in 
Citizens1  Sav.  Bank  v.  Owensboro,  173  U.  S.  659,  48  L.  Ed.  848, 19  Sap. 
Ct.  573,  majority  applying  rule  to  savings  banks. 
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Bight  of  legislature  to  repeal  exemption  from  taxation  in  corporate 
charter.    Note,  13  Ann.  Gas.  683. 

-  Corporate  taxation  as  affected  by  contract  clause  in  Federal  Con- 
stitution.   Note,  60  L.  R.  A.  48,  73,  109. 

143  U.  8.  18-28,  36  L.  Ed.  60,  12  Sup.  Ot.  369,  DISTRICT  OF  COLUMBIA 
▼.  HUTTON. 

Statutes  in  pari  materia  must  be  given  effect  if  possible,  but  first  is 
repealed  if  inconsistent  with  or  covered  by  later. 

Approved  in  Gibson  v.  United  States,  194  U.  S.  192,  48  L.  Ed.  931, 
24  Sup.  Ct.  613,  naval  officers'  allowance  of  sea  rations  impliedly  re- 
pealed by  act  giving  them  same  allowances  as  army  officers  of  corre- 
sponding rank ;  Stead  v.  Curtis,  191  Fed.  540, 112  C.  C.  A.  463,  holding 
Superior  Courts  had  exclusive  jurisdiction  to  set  aside  probate  of  wills ; 
Gearlds  v.  Johnson,  183  Fed.  620,  holding  State  of  Minnesota  could 
prosecute  introduction  of  liquor  into  Chippewa  Indian  reservation; 
United  States  v.  Wood,  168  Fed.  443,  holding  act  of  May  6,  1882,  pro- 
hibiting importation  of  Chinese  was  repealed  by  act  of  September  13, 
1888,  providing  different  punishment;  Lloyd  v.  Supreme  Lodge  K.  of  P.. 
98  Fed.  71,  38  C.  C.  A.  654,  upholding  article  VI  of  by-laws  of  Supreme 
Lodge,  Knights  of  Pythias,  relating  to  conditions  of  insurance  of 
members  of  endowment  rank;  Town  of  Nome  v.  Schneider,  3  Alaska, 
62,  holding  town  of  Nome  could  not  impose  license  tax  on  business; 
Town  of  Sugar  City  v.  Board  of  Commissioners,  57  Colo.  444,  140  Pac. 
814,  providing  requisites  of  those  entitled  to  vote  at  election  for  change 
of  county  seat;  Husbands  v.  Talley,  3  Penne.  (Del.)  98,  47  Atl.  1012, 
holding  Rev.  Code,  p.  328,  §  3,  limiting  amount  which  might  be  raised 
by  tax  for  purpose  of  building  or  repairing  schoolhouse  to  sum  of 
five  hundred  dollars,  impliedly  repealed  by  21  Del.  Laws,  c.  67,  §  14 ; 
Cailan  v.  District  of  Columbia,  43  App.  D.  C.  341,  holding  justice  of  the 
peace  might  act  as  juvenile  court  officer;  United  States  v.  Macfarland, 
18  App.  D.  C.  125,  holding  owner  of  tax  certificate  required  to  pay 
arrears  in  taxes  before  receiving  deed;  Roth  v.  District  of  Columbia, 
16  App.  D.  C.  333,  holding  municipality  liable  for  negligently  main- 
taining stable  for  police  ambulance;  Cailan  v.  District  of  Columbia,  16 
App.  D.  C.  277,  holding  regulation  of  hack-stands  was  within  jurisdic- 
tion of  police  commissioners ;  Gregory  v.  Kansas  City,  244  Mo.  546,  149 
S.  W.  470,  holding  civil  service  clerks  have  no  such  vested  interest  in 
positions  as  would  prevent  voters  of  town  from  vacating  same;  Terri- 
tory ex  rel.  Sandoval  v.  Albright,  12  N.  M.  307,  78  Pac.  208,  holding 
assessor  could  not  be  appointed  for  new  county  until  same  had  been 
established;  Washington  v.  Miller,  34  Okl.  263,  129  Pac.  60,  holding 
XV--65 
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act  of  April  28,  1904,  providing  additional  judges  for  Indian  Territory, 
did  not  repeal  supplemental  Creek  Agreement;  Fritz  v.  Brown,  20  Okl. 
267,  95  Pac.  439,  holding  act  of  Congress  of  February  19,  1903,  pro- 
viding for  recording  of  instruments  in  writing  in  Indian  Territory,  did 
not  repeal  statutes  of  Arkansas  in  this  regard;  Grant  v.  Baltimore  etc. 
R.  Co.,  66  W.  Va.  178,  66  S.  E.  711,  holding  statute  imposing  fine  in 
favor  of  State  repeals  former  statute  giving  fine  in  favor  of  aggrieved 
party ;  Hawkins  v.  Bare,  63  W.  Va.  436,  60  S.  E.  393,  holding  assessors 
and  sheriffs  entitled  to  only  one  commission  in  collection  of  capitation 
taxes;  State  v.  Harden,  62  W.  Va.  332,  333,  58  S.  K  723,  upholding 
right  of  town  to  issue  license  for  sale  of  intoxicating  liquor;  Ward  v. 
Race  Horse,  163  U.  S.  511,  41  L.  Ed.  247,  16  Sup.  Ct.  1078,  and  Butler 
v.  United  States,  87  Fed.  660,  both  applying  first  clause  of  syllabus; 
McGlashan  v.  United  States,  71  Fed.  436,  18  C.  C.  A.  172,  applying 
second  clause  of  syllabus;  The  Paquete  Habana,  175  U.  S.  685,  44 
L.  Ed.  323,  20  Sup.  Ct.  294,  Opinion  of  The  Justices,  66  N.  H.  669,  33 
Atl.  1097,  Mack  v.  Jastro,  126  Cal.  133,  58  Pac.  373,  and  Attorney  Gen- 
eral v.  Commissioner  of  Railroads,  117  Mich.  481,  76  N.  W.  70,  all 
applying  last  clause  of  syllabus;  Gowen  v.  Harley,  56  Fed.  977,  6 
C.  C.  A.  190,  privileges  of  special  act  are  not  repealed  by  subsequent 
general  act  on  same  subject;  Cleveland  etc.  Ry.  Co.  v.  Cleveland,  94 
Fed.  396,  following  rule. 

Repeal  of  statutes  by  implication.    Note,  88  Am.  St.  Rep.  276,  279. 

Courts,  not  legislature,  determine  whether  statute  repealed. 
Approved  in  Coal  &  Coke  Ry.  Co.  v.  Conley,  67  W.  Va.  174,  67  S.  E. 
633,  holding  railroad  excepted  from  penalty  clause  of  statute  pending 
litigation  to  determine  its  validity. 

143  U.  8.  29-32,  36  L.  Ed.  63,  12  Sup.  Ot.  361,  NATIONAL  STEAMSHIP 
CO.  v.  TUQMAN. 

That  plaintiff  is  indebted  to  defendant  on  judgment  does  not  negative 
former's  claim. 

Approved  in  Smith  v.  Boston  Elevated  Ry.  Co.,  184  Fed.  389,  37 
L.  R.  A.  (N.  S.)  429,  106  C.  C.  A.  497,  holding  where  plaintiff's  testi- 
mony on  second  trial  is  inconsistent  with  that  given  on  first,  verdict 
should  be  directed  for  defendant. 

Copy  of  affidavit,  used  to  obtain  leave  to  amend,  is  evidence  of  ad- 
missions by  party  using  it. 

Approved  in  Sharland  v.  Washington  Life  Ins.  Co.,  -101  Fed.  211, 
41  C.  C.  A.  307,  holding  copy  of  findings  of  coroner's  inquest  furnished 
by  beneficiary  in  life  insurance  policy  as  part  of  proofs  of  death  of 
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insured   is  admissible  on  behalf  of  insurance  company,  in  action  on 
policy,  as  prima  facie  evidence  to  establish  defense  of  suicide. 

Taxation  of  costs  accrued  in  action  prior  to  removal  from  State  to 
Federal  court.    Note,  Ann.  Cas.  1912A,  1279. 

143  U.  a  82-41,  36  L.  Ed.  64,  12  Sap.  Ot.  362,  SIOUX  CITY  ETC.  LAND 
CO.  v.  GRIFFEY. 

Railroad's  title  attaches  at  time  map  of  definite  location  is  filed. 
Approved  in  Iowa  R.  R.  Land  Co.  v.  Blumer,  206  U.  S.  491,  61  L.  Ed. 
1153,  27  Sup.  Ct.  769,  holding  adverse  possession  will  operate  against 
railroad  which  has  complied  with  all  conditions  of  grant;  United  States 
v.  Oregon  etc.  R.  R.  Co.,  176  U.  S.  43,  44  L.  Ed.  364,  20  Sup.  Ct.  266, 
holding  filing  of  map  of  general  route  of  Northern  Pacific  railroad  did 
not,  prior  to  filing  of  map  of  definite  location,  constitute  such  disposal 
of  lands  within  exterior  lines  of  route  as  to  preclude  subsequent  grant 
to  another  company;  H.  A.  &  L.  D.  Holland  Co.  v.  Northern  Pac.  Ry. 
Co.,  214  Fed.  924,  131  C.  C.  A.  216,  holding  railroad  might  construct 
embankment  on  street  established  on  right  of  way;  Southern  Pac. 
R.  Co.  v.  United  States,  109  Fed.  923,  48  C.  C.  A.  712,  holding  line  of 
Texas  Pacific  never  definitely  fixed  in  California  on  route  surveyed  be- 
tween Gumond  and  San  Diego,  so  as  to  give  that  road  right  to  lands 
adjacent  to  such  line  which  would  prevent  such  lands  from  passing 
to  Southern  Pacific  under  grant  to  that  company;  Wilbur  v.  C.  R.  & 
M.  R.  Ry.  Co.,  116  Iowa,  67,  89  N.  W.  102,  arguendo ;  New  Orleans  etc. 
Ry.  Co.  v.  Parker,  143  U.  S.  57,  36  L.  Ed.  70,  12  Sup.  Ct.  369,  mort- 
gage of  railroad  does  not  cover  land  subsequently  granted;  United 
States  v.  Southern  Pac.  R.  R.,  146  U.  S.  604,  38  L.  Ed.  1101,  13  Sup. 
Ct.  159,  grant  does  not  attach  to  lands  becoming  public  after  route  is 
fixed ;  Curtner  v.  United  States,  149  U.  S.  675,  37  L.  Ed.  894,  13  Sup. 
Ct.  990,  upon  identification  company  may  maintain  action  for  posses- 
sion ;  Northern  etc.  R.  R.  Co.  v.  Sanders,  166  U.  S.  633,  41  L.  Ed.  1144, 
17  Sup.  Ct.  675,  mining  claim  is  excepted,  though  afterward  abandoned 
as  nonmineral;  Wineman  v.  Gastrell,  53  Fed.  706,  3  C.  C.  A.  621,  title, 
under  swamp-land  grant,  held  to  pass  in  praesenti,  though  patents  were 
to  issue  later;  Smith  v.  Northern  Pac.  R.  Co.,  58  Fed.  515,  516,  7 
C.  C.  A.  397,  right  of  way  attaches  when  route  is  fixed;  Northern 
etc.  R.  Co.  v.  Murray,  87  Fed.  650,  31  C.  C.  A.  183,  company  is  con- 
cluded by  selection  then  made;  United  States  v.  Northern  etc.  R. 
Co.,  95  Fed.  873,  37  C.  C.  A.  290,  default  to  fix  route  in  time  required 
waived  by  issue  of  patent. 

Railway  grant  is  subject  to  pre-emption  rights  attached  at  date  when 
map  filed. 
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Approved  in  Southern  Pac.  R.  R.  Co.  v.  United  States,  200  U.  S.  360, 
50  L.  Ed.  515,  26  Sup.  Ct.  298,  lands  within  place  limits  of  railroad 
grant  but  also  within  official  survey  of  Mexican  grant,  made  because 
of  vague  description  in  decree  of  confirmation,  sub  judice  until  survey 
set  aside ;  McMichael  v.  Murphy,  197  U.  S.  311,  49  L.  Ed.  769,  25  Sup. 
Ct.  460,  homestead  entry  in  Oklahoma  valid  on  its  face,  though  by 
disqualified  entryman,  until  cancellation  prevents  homestead  by  an- 
other; United  States  v.  Oregon  &  C.  R.  Co.,  152  Fed.  474,  holding  where 
settlement  under  Donation  Act  was  abandoned,  same  passed  under 
grant  to  railroad;  Eastern  Oregon  Land  Co.  v.  Brosnan,  147  Fed.  812, 
lands  occupied  by  settler  under  duly  filed  pre-emption  or  homestead  are 
"appropriated"  so  as  to  be  reserved  from  railroad  grant;  Gould  v. 
Pollard,  129  La.  13,  55  South.  693,  and  Enid  &  Anadarko  Ry.  Co.  v. 
Kephart,  19  Okl.  12,  91  Pac.  1053,  both  holding  where  contested  home- 
stead claim  is  relinquished  by  one  of  parties,  same  reverts  to  United 
States  and  not  to  railroad  claiming  right  of  way  over  land;  McMichael 
v.  Murphy,  12  Okl.  160,  70  Pac.  191,  192,  settler  on  land  covered  by 
another's  homestead  entry,  mere  trespasser,  no  legal  right  arising  from 
such  possession ;  Shiver  v.  United  States,  159  U.  S.  494,  40  L.  Ed.  232, 
16  Sup.  Ct.  55,  United  States  may  prevent  timber  cutting  until  patent 
issues  to  homesteader;  Northern  etc.  Ry.  Co.  v.  De  Lacey,  174  U.  S. 
626,  43  L.  Ed.  1112,  19  Sup.  Ct.  793,  grant  attaches  where  pre-emptioner 
had  not  made  proof  and  payment  in  required  time  (reversing  66  Fed. 
451) ;  United  States  v.  Winona  etc.  R.  Co.,  67  Fed.  966,  15  C.  C.  A.  117, 
lands  within  indemnity  limits,  pre-empted  at  time  of  selection  by  com- 
pany, are  excepted;  Northern  etc.  R.  Co.  v.  Musser  etc.  Mfg.  Co.,  68 
Fed.  1000,  16  C.  C.  A.  97,  land  withdrawn  by  Land  Department  is 
excepted;  St.  Paul  etc.  Ry.  Co.  v.  Sage,  71  Fed.  46,  17  C.  C.  A.  558, 
lands  within  primary  limits  are  segregated  when  route  is  fixed,  within 
indemnity  limits,  when  selected;  Southern  Pac.  R.  R.  Co.  v.  Brown, 
75  Fed.  90,  21  C.  C.  A.  236,  land  erroneously  within  survey  of  Mexican 
grant  is  excepted;  Davis  v.  Magoun,  109  Iowa,  316,  318,  319,  321,  325, 
80  N.  W.  426,  427,  429,  excepted  land  is  subject  to  taxation. 

Only  United  States  can  question  bona  fides  of  pre-emptioner  who  ha* 
paid  price. 

Approved  in  Jones  v.  Oemler,  110  Ga.  213,  35  S.  E.  380,  holding 
under  act  relating  to  lease  of  State  lands  for  oyster  planting,  State 
alone  can  proceed  in  courts  to  declare  forfeiture  of  lease  for  failure 
to  comply  with  terms  of  laws;  South  End.  Min.  Co.  v.  Tinney,  22  Nev. 
57,  35  Pae.  102,  one  failing  to  protest  issue  of  mining  patent  is  without 
remedy. 


1029  NEW  ORLEANS  RY.  CO.  v.  PARKER.    l43  U.S.  42-60 

143  U.  &  42-60,  36  L.  Ed.  66,  12  Sup.  Ct.  364,  NEW  ORLEANS  ETC.  BY.  CO. 
v.  PABKEE. 

Aggregate  claim*  determine  Jurisdiction  where  several  plaintiffs  claim 
under  same  title. 

Approved  in  Troy  Bank  v.  G.  A.  Whitehead  &  Co.,  222  U.  S.  41, 
56  K  Ed.  82,  32  Sup.  Ct.  9,  holding  owners  of  two  vendor's  lien  notes 
may  join  in  suit  so  as  to  acquire  jurisdictional  amount;  Morgan  v. 
Adams,  211  U.  S.  629,  58  K  Ed.  364,  29  Sup.  Ct.  213,  holding  juris- 
dictional amount  is  not  present  to  sustain  writ  of  error  from  Supreme 
Court,  in  proceeding  for  probate  of  will,  where  total  legacies  <do  not 
amount  to  five  thousand  dollars;  McDaniel  v.  Traylor,  196  U.  S.  430,  49 
L.  Ed.  540,  25  Sup.  Ct.  369,  value  of  matter  in  dispute  in  suit  to  set 
aside  judgments  encumbering  real  property  inherited  by  complainants 
is  aggregate  amount  of  such  judgments;  Illinois  Cent.  R.  R.  Co.  v. 
Adams,  180  U.  S.  40,  45  L.  Ed.  414,  21  Sup.  Ct.  255,  holding  bill  for 
injunction  against  taxes  brought  by  railroad  against  revenue  agent  who 
represents  all  parties  interested  sufficiently  states  jurisdictional  amount 
when  it  alleges  that  taxes  assessed  amount  to  special  sum,  much  larger 
than  jurisdictional  amount ;  Overby  v.  Gordon,  177  U.  S.  218,  44  L.  Ed. 
743,  20  Sup.  Ct.  605,  holding  amount  of  estate  which  passes  by  will, 
if  that  is  held  valid,  constitutes,  matter  in  dispute  without  regard  to 
amount  of  interest  of  any  one  of  contestants;  Texas  etc.  Ry.  Co.  v. 
Gentry,  163  U.  S.  363,  41  L.  Ed.  191,  16  Sup.  Ct.  1107,  where  statute 
makes  single  liability  and  single  action  to  survivors  of  one  negligently 
killed,  though  separate  judgments  are  given ;  Herbert  v.  Rainey,  54  Fed. 
252,  life  tenants  and  remainderman  have  common  interest  in  prevent- 
ing damage  to  estate;  Robertson  v.  Conway,  188  Fed.  583,  110  C.  C.  A. 
377,  holding  decree  may  be  rendered  against  one  of  many  stockholder 
defendants,  although  his  individual  liability  does  not  amount  to  two 
thousand  dollars;  Stanwood  v.  Wishard,  134  Fed.  961,  in  suit  in  Fed- 
eral court  by  creditors  of  insolvent  corporation  to  recover  on  behalf 
of  all  creditors  property  fraudulently  acquired,  where  some  claims  'ex- 
ceed two  thousand  dollars,  others  of  less  amount  may  join;  Morgan  v. 
Adams,  29  App.  D.  C.  208,  allowing  writ  of  error  to  Federal  Supreme 
Court  where  claims  of  beneficiaries  amounted  to  four  thousand  two 
hundred  dollars. 

Amount  in  controversy  for  purposes  of  appeal  from  judgment  in 
consolidated  action.    Note,  15  Ann.  Cas.  493. 

Claims  cannot  be  aggregated  to  give  jurisdiction  where  joined  merely 
for  convenience. 

Approved  in  Chapman  v.  Handley,  151  U.  S.  446,  38  L.  Ed.  228,  14 
Sup.  Ct.  387,  claims  of  distributees  of  personalty  of  a  deceased  are 
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several;  Davis  v.  Schwartz,  155  U.  S.  647,  39  L.  Ed.  296,  15  Sup.  Ct. 
243,  claims  of  several  chattel  mortgagees  are  distinct;  Troy  Bank  ?. 
Whitehead,  184  Fed.  934,  935,  936,  holding  owners  of  two  separate 
vendor '8  lien  notes  cannot  join  in  suit  to  give  jurisdictional  amount; 
Singer  v.  Singer,  122  Tenn.  686,  126  S.  W.  1089,  holding  where  at- 
torneys have  appealed  separately  from  decree  allowing  fees,  amounts 
cannot  be  joined;  Wees  v.  Elbon,  61  W.  Va.  389,  56  S.  E.  614,  holding 
holders  of  mechanics'  liens  cannot  join  in  appeal;  Feely  v.  Bryan,  55 
W.  Va.  594,  47  S.  E.  312,  when  several  creditors  unite  demands  to 
attack^mortgage  as  preference,  their  demands  cannot  be  added  in  order 
to  found  jurisdiction  for  appeal  by  creditor  thus  preferred. 

Distinguished  in  White  v.  Ewing,  159  U.  S.  40,  40  K  Ed.  68,  15  Sup. 
Ct.  1019,  jurisdiction  of  Circuit  Court  in  suit  by  its  receiver  is  inde- 
pendent of  amount. 

Railroad  land  grant  Is  not  necessary  to  operation  so  as  to  be  embraced 
in  prior  mortgage. 

Approved  in  Old  Colony  Trust  Co.  v.  Standard  Beet  Sugar  Co.,  150 
Fed.  681,  mortgage  of  beet  sugar  company 's  plant  does  not  cover  after- 
acquired  land,  two  hundred  miles  away,  used  to  raise  beets. 

Land,  not  forming  part  of  railroad,  does  not  pass  with  appurtenances 
under  mortgage. 

Approved  in  Moss  v.  Chappell,  126  Ga.  202,  54  S.  E.  971,  land  cannot 
pass  as  appurtenant  to  land ;  Chicago  etc.  R.  R.  Co.  v.  McGuire,  31  Ind. 
App.  114,  65  N.  E.  933,  holding  under  railroad  mortgage  covering  after- 
acquired  property  connected  with  or  appertaining  to  railway,  prop- 
erty acquired  after  execution  of  mortgage  adjacent  to  depot  and  used 
for  stores  did  not  pass. 

Distinguished  in  Chicago  etc.  Ry.  Co.  v.  Denver  etc.  R.  R.  Co.,  H3 
U.  S.  614,  36  L.  EcL  283,  12  Sup.  Ct.  485,  where  land  covered  by  station, 
etc.,  passed  as  appurtenant  to  railway. 

What   after-acquired    property   passes   by   a  railway    mortgage. 
Note,  99  Am.  St.  Rep.  259. 

Title  does  not  pass  under  railroad  grant  until  route  definitely  fixed. 
Distinguished  in  United  States  v.  Choctaw  etc.  R.  R.  Co.,  3  Okl.  498, 
41  Pac.  760,  approval  of  Secretary  of  Interior  to  location  of  railroad 
having  been  required  to  protect  Indian  interest,  no  longer  required, 
when  Indian  interest  extinguished. 

Bailroad's  title  to  indemnity  lands  is  not  complete  until  selection  sad 
approval. 

Approved  in  Humbird  v.  Avery,  195  U.  S.  508,  49  K  Ed.  298,  25 
Sup.  Ct.  123,  equity  will  not  interfere  between  claimants  under  indem- 
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nity  grant  of  Northern  Pacific  Railway  and  grantees  claiming  protec- 
tion of  act  of  July  1,  1898;  Daniels  v.  Wagner,  205  Fed.  239,  125 
C.  C.  A.  93,  and  Hoyt  v.  Weyerhaeuser,  161  Fed.  328,  88  C.  C.  A.  404, 
both  holding  indemnity  lands  selected  by  railroad  are  subject  to  settle- 
ment between  time  of  selection  and  approval  by  secretary;  United 
States  v.  Choctaw  etc.  R.  Co.,  3  Okl.  498,  41  Pac.  760,  approval  of  route 
by  Secretary  of  Interior  not  a  prerequisite  to  construction  of  road 
through  Oklahoma;  dissenting  opinion  in  Weyerhaeuser  v.  Hoyt,  219 
U.  S.  411,  65  L.  Ed.  274,  31  Sup.  Ct.  300,  majority  holding  indemnity 
lands  selected  by  railroad  are  not  subject  to  settlement  between  time 
of  selection  and  approval  by  secretary. 

Mortgage  bondholder  Is  not  entitled  to  decree  for  exclusive  benefit; 
lie  must  act  for  all  others. 

Approved  in  Kimber  v.  Gunnell  Gold  Min.  etc.  Co.,  126  Fed.  140, 
61  C.  C.  A.  203,  holding  fact  that  prospective  levy  against  a  defendant 
in  an  action  at  law  would  be  worthless  is  no  defense  to  action*;  Sheffield 
etc.  Ry.  Co.  v.  Newman,  77  Fed.  794,  23  C.  C.  A.  459,  single  certificate 
holder  is  indispensable  party  in  suit  to  bind  him. 

Bondholder's  right  to  sue  for  enforcement  of  trust  deed.    Note,  20 
L.  R.  A.  538. 

143  U.  S.  60-75,  36  L.  Ed.  71,  12  Sup.  Ot.  356,  NEW  YORK  ETO.  R.  B.  OO. 
v.  WINTER. 

Passengers  are  not  presumed  or  required  to  know  rules  for  guidance 
of  employees. 

Approved  in  Erie  R.  Co.  v.  Littell,  128  Fed.  551,  63  C.  C.  A.  44,  re- 
affirming rule;  Indianapolis  St.  Ry.  Co.  v.  Wilson,  161  Ind.  159,  100 
Am.  St.  Rep.  261,  66  N.  E.  952,  where  passenger  boards  street-car  with- 
out proper  transfer,  due  to  fault  of  previous  conductor,  his  reasonable 
explanations  should  be  regarded;  Olson  v.  Northern  Pac.  Ry.  Co.,  49 
Wash.  629,  18  L.  R.  A.  (N.  S.)  209,  96  Pac.  152,  holding  passenger  not 
required  to  examine  ticket  before  boarding  train;  Mann  Boudoir  Car 
Co.  v.  Dupre,  54  Fed.  651,  21  L.  R.  A.  295,  4  C.  C.  A.  540,  passengers 
not  presumed  to  know  meaning  of  punch-marks  and  figures  on  ticket. 

Distinguished  in  Evansville  etc.  R.  R.  Co.  v.  Cates,  14  Ind.  App.  179, 
41  N.  E.  715,  company  may  enforce  against  passenger  reasonable  rules 
and  regulations;  dissenting  opinion  in  Indianapolis  St.  Ry.  Co.  v.  Wil- 
son, 161  Ind.  187,  100  Am.  St.  Rep.  261,  66  N.  E.  961,  majority  holding 
reasonable  explanations  of  one  offering  irregular  transfer  should  be 
regarded. 

Agent's  statements  as  to  stop-over  rights  are  admissible  in  action  for 
ejecting  passenger. 
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Approved  in  Jefferson  Hotel  Co.  v.  Warren,  128  Fed.  568,  63  C.  C.  A. 
193,  holding  in  action  for  destruction  of  guest's  baggage  in  hotel  fire, 
evidence  that  on  guest  complaining  to  clerk  that  he  did  not  desire  a 
room  as  high  as  fourth  floor  clerk  assured  him  that  hotel  was  fire- 
proof was  admissible;  Scofield  v.  Pennsylvania  Co.,  112  Fed.  858,  859, 
861,  56  L.  R.  A.  224,  50  C.  C.  A.  553,  holding  where  railroad  agrees  to 
transport  passenger  between  specified  points  with  right  to  stop  off  at 
intermediate  point,  and  ticket  coupon  covering  distance  between  such 
points  is  taken  up  by  conductor  before  reaching  intermediate  point, 
conductor  of  later  train  cannot  eject  passenger;  .Chicago  Union  Trac 
Co.  v.  Brethauer,  223  111.  530,  79  N.  E.  290,  statement  of  conductor 
that  transfer  was  good,  admissible  over  objection  that  defendant  had 
instructed  conductors  not  to  receive  such  transfers:  Illinois  Cent.  R. 
Co.  v.  Reid,  93  Miss.  471,  17  L.  R.  A.  (N.  S.)  S44,  46  South.  149,  hold- 
ing passenger  can  recover  damages  for  failure  of  conductor  to  stop  at 
his  station ;  Illinois  etc.  R.  R.  Co.  v.  Harper,  83  Miss.  567)  102  Am.  St 
Rep.  469,  64  L.  R.  A.  288,  35  South.  766,  declarations  of  railroad's  em- 
ployees, as  to  proper  train  for  plaintiff  to  take  admissible,  ticket  con- 
taining no  information  on  subject;  Green  v.  Missouri  etc.  Ry.  Co.,  121 
Mo.  App.  729,  97  S.  W.  648,  holding  carrier  owes  same  duty  to  passen- 
ger riding  on  freight  train;  Hayes  v.  Wabash  R.  Co.,  163  Mich.  178, 
31  L.  R.  A.  (N.  S.)  229,  128  N.  W.  219,  holding  parol  evidence  admis- 
sible to  show  agent  had  guaranteed  connection  at  certain  intersection; 
Mann  Boudoir  Car  Co.  v.  Dupre,  54  Fed.  651,  21  L.  R.  A.  295,  4  C.  C.  A. 
540,  passenger  may  contradict  recitals  on  ticket  by  parol  evidence; 
Atchison  etc.  R.  Co.  v.  Cameron,  66  Fed.  711,  712,  14  C.  C.  A.  358, 
statement  binds  company  only  when  made  at  sale  of  tickets;  Winters 
v.  Cowen,  90  Fed.  101,  and  96  Fed.  932,  37  C.  C.  A.  628,  agent  selling 
mileage  is  agent  of  another  company  honoring  it;  Hot  Springs  R.  R. 
Co.  v.  Deloney,  65  Ark.  181,  67  Am.  St.  Rep.  916,  45  S/W.  352,  where 
ticket  agent  sold  wrong  ticket,  company  is  liable  for  ejecting  passen- 
ger ;  Evansville  etc.  R.  R.  Co.  v.  Cates,  14  Ind.  App.  174,  41  N.  E.  713, 
when  agent  gives  wrong  ticket,  passenger  is  entitled  to  ride  to  destina- 
tion ;  Ellsworth  v.  Chicago  etc.  Ry.  Co.,  95  Iowa,  107,  29  L.  R.  A.  176, 
63  N.  W.  587,  where  agent  misdated  ticket,  company  is  liable;  O'Rourke 
v.  Citizens'  etc.  Ry.  Co.,  103  Tenn.  132,  137,  76  Am.  St.  Rep.  639,  46 
L.  R.  A.  614,  52  S.  W.  873,  875,  passenger  may  rely  on  statements  of 
agent. 

Distinguished  in  Rolfs  v.  Atchison  etc.  Ry.  Co.,  66  Kan.  280.  71 
Pac.  529,  holding  in  action  by  passenger  for  ejection  from  train  where 
ticket  shows  on  face  that  it  will  expire  on  date  punched,  statements 
of  ticket  agent  at  time  of  sale  contradictory  to  ticket  are  inadmis- 
sible; Western  etc.  R.  R.  Co.  v.  Stocksdale,  83  Md.  256,  34  Atl.  882, 
passenger  must  know  and  comply  with  conditions  on  round-trip  tickets. 
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Liability  of  railroad  companies  for  the  negligence,  mistakes  and 
misrepresentations  of  ticket  agents.  Note,  122  Am.  St.  Rep.  641, 
644. 

Conductor  falling  to  furnish  stop-over  Is  negligent,   and  passenger 
may  rely  on  statements. 

Distinguished  in  Chicago  etc.  Ry.  Co.  v.  Elliott,  55  Fed.  953,  954, 
20  L.  R.  A.  586.  5  C.  C.  A.  347,  statements  of  conductor  that  caboose 
would  not  be  changed  held  not  proximate  cause  of  injury  in  chan- 
ging it. 

Passenger's  right  to  stop-over.    Note,  28  L.  R.  A.  775. 

Party  having  done  all  required  of  him  has  action  for  breach  If  cut 
off  from  benefit  by  other. 

Approved  in  Pennsylvania  Co.  v.  Lenhart,  120  Fed.  63,  56  C.  C.  A. 
467,  holding  where  plaintiff  held  mileage  ticket  which  must  be  pre- 
sented at  ticket  office  for  exchange  ticket,  but  ticket  agent  did  not 
have  such  tickets,  conductor  could  not  eject  plaintiff  for  failure  to  pay 
cash ;  Northern  etc.  R.  Co.  v.  Pauson,  70  Fed.  590,  SO  L.  R.  A.  733,  17 
C.  C.  A.  287,  where  agent  neglected  to  stamp  ticket;  O'Rouke  v.  Citi- 
zens9 etc.  Ry.  Co.,  103  Tenn.  132,  76  Am.  St.  Rep.  639,  46  L.  R.  A.  614, 
52  S.  W.  873,  if  ticket  does  not  express  true  contract  it  is  company's 
fault. 

Passenger's  duty  to  pay  fare  wrongfully  demanded.  Note,  43 
L.  R.  A.  707. 

Validity  of  requirement  that  passenger  pay  disputed  fare.  Note, 
2  L.  R.  A.  (N.  S.)  697. 

Passenger  rightfully  on  train  may  resist  ejection;  mere  fact  of  ejection 
gives  right  of  action. 

Approved  in  Erie  R.  R.  Co.  v.  Littell,  128  Fed.  552,  63  C.  C.  A.  44, 
following  rule;  Baltimore  &  O.  R.  Co.  v.  Thornton,  188  Fed.  874,  110 
C.  C.  A.  502,  holding  where  agent  failed  to  punch  destination  on  ticket, 
place  where  baggage  sent  may  serve  to  show  same;  Morrill  v.  Minne- 
apolis St.  Ry.  Co.,  103  Minn.  374,  123  Am.  St.  Rep.  341,  115  N.  W.  400, 
holding  passenger  ejected  for  presenting  void  transfer  slip  has  right 
of  action;  Ferguson  v.  Missouri  Pac.  Ry.  Co.,  144  Mo.  App.  272,  128 
S.  W.  802,  holding  railroad  company  has  burden  of  proving  ticket  not 
legal;  Carmody  v.  St.  Louis  Transit  Co.,  122  Mo.  App.  353,  99  S.  W. 
499,  holding  conductor  cannot  refuse  torn  transfer;  Breen  v.  St.  Louis 
Transit  Co.,  108  Mo.  App.  450,  83  S.  W.  1000,  where  passenger  offers 
lawful  money,  refused  as  counterfeit,  he  may  resist  ejection  and  need 
not  offer  other  money;  Ann  Arbor  Ry.  Co.  v.  Amos,  85  Ohio  St.  311, 
43  L.  R.  A.  (N.  S.)  587,  97  N.  E.  980,  holding  where  language  of  ticket 
ambiguous,    same  should  be    construed    against    company;  Arnold  v. 
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Rhode  Island  Co.,  28  R.  I.  121,  186  Am.  St.  Rep.  721,  66  Atl.  61,  allow- 
ing damages  to  one  ejected  after  presenting  valid  transfer;  Gulf  etc. 
Ry.  Co.  v.  Dyer,  43  Tex.  Civ.  98,  95  S.  W.  14,  holding  one  tendering 
lawful  amount  of  fare  may  recover  damages  for  ejection;  Pittsburgh 
etc.  Ry.  Co.  v.  Russ,  57  Fed.  826,  6  C.  C.  A.  597,  and  67  Fed.  664,  665, 
14  C.  C.  A.  612,  injuries  received  in  such  resistance  are  subject  of  dam- 
age; The  Willamette  Valley,  71  Fed.  718,  wrongful  refusal  of  first- 
class  ship  passage  is  actionable,  irrespective  of  physical  injury;  Cowen 
v.  Winters,  96  Fed.  932,  37  C.  C.  A.  628,  where  mileage  was  sold  by 
another  company ;  Lucas  v.  Michigan  etc.  R.  R.,  98  Mich.  4,  39  Am.  St. 
Rep.  520,  56  N.  W.  1040,  where  conductor  failed  to  give  train  check. 

Distinguished  in  Baggett  v.  Baltimore  etc.  R.  R.  Co.,  3  App.  D.  C. 
531,  holding  one  presenting  void  ticket  may  be  ejected  from  train; 
Mahoney  v.  Detroit  etc.  Ry.  Co.,  93  Mich.  614,  32  Am.  St.  Rep.  529, 18 
L.  R.  A.  336,  53  N.  W.  793,  passenger  on  street-car  should  pay  second 
fare  and  seek  redress;  Monnier  v.  New  York  Central  &  H.  R.  R.  Co., 
175  N.  Y.  287,  96  Am.  St.  Rep.  619,  62  L.  R.  A.  357,  67  N.  E.  571,  hold- 
ing passenger  who  refuses  to  pay  additional  fare  cannot  invite  per- 
sonal collision  and  sue  company  for  damages  for  assault  for  ejection. 

Carriers — Right  of  passenger  to  forcibly  resist  unlawful  ejection. 
Note,  125  Am.  St.  Rep.  730,  731. 

Right  of  carrier  to  eject  passenger  holding  ticket  invalid  through 
its  fault.    Note,  9  Ann.  Oas.  889,  890. 

Party  cannot  object  to  charge  given  substantially  as  requested. 
Approved  in  Grand  Trunk  Ry.  Co.  v.  Ives,  144  U.  S.  433,  36  L  Ed. 
494,  12  Sup.  Ct.  689,  Coffin  v.  United  States,  162  U.  S.  672,  40  L.  Ed. 
1113,  16  Sup.  Ct.  947,  Great  Northern  Ry.  Co.  v.  McLaughlin,  70  Fed. 
672,  17  C.  C.  A.  330,  Ferguson  v.  Wills,  88  Va.  140,  Mathieson  Alkali 
Works  v.  Mathieson,  150  Fed.  251,  80  C.  C.  A.  129,  Coulter  v.  B.  F. 
Thompson  Lumber  Co.,  142  Fed.  709,  74  C.  C.  A.  38,  Texas  &  P.  R. 
Co.  v.  Coutourie,  135  Fed.  475,  68  C.  C.  A.  177,  and  Mountain  Copper 
Co.  v.  Van  Burep,  133  Fed.  7,  66  C.  C.  A.  151,  all  reaffirming  rule; 
Netherlands-American  Steam  Nav.  Co.  v.  Diamond,  128  Fed.  574,  63 
C.  C.  A.  212,  holding  where  in  action  for  injuries  to  servant  of  elevator 
company  by  falling  into  hold  of  vessel,  court  sufficiently  stated  rale 
as  to  contributory  negligence,  it  was  not  bound  to  give  requested  in- 
structions directing  jury's  attention  to  plaintiff's  particular  acts  bear- 
ing on  such  question;  Pennsylvania  R.  Co.  v.  Palmer,  127  Fed.  959, 
62  C.  C.  A.  588,  applying  principle  in  action  for  wrongful  ejection  from 
train ;  Western  Union  Tel.  Co.  v.  Morris,  105  Fed.  56,  44  C.  C.  A.  350, 
applying  rule  in  action  for  damages  for  negligence  in  transmitting 
telegram. 
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Whether  verdict  is  excessive  cannot  be  determined  upon  writ  of  error. 
Approved  in  Illinois  Cent.  Ry.  Co.  v.  Davies,  146  Fed.  248,  76  C.  C.  A. 
613r  Southern  Pac.  Co.  v.  Cavin,  144  Fed.  352,  75  C.  C.  A.  350, 
and  Walker  Mfg.  Co.  v.  Knox,  136  Fed.  339,  69  C.  C.  A.  160,  all  fol- 
lowing rale;  Meeker  v.  Lehigh  Valley  R.  R.  Co.,  236  U.  S.  431,  Ann. 
Gas.  1916B,  691,  59  L.  Ed.  658,  35  Sup.  Ct.  328,  refusing  to  review  al- 
lowance of  attorney's  fee;  St.  Louis  etc.  Ry.  Co.  v.  Craft,  237  U.  S. 
661,  6ft  L.  Ed.  1165.  9  N.  C.  C.  A.  764,  35  Sup.  Ct.  704,  refusing  to-  re- 
view damages  given  for  bodily  pain;  Phoenix  Ry.  Co.  v.  Landis,  231 
U.  S.  581,  58  L.  Ed.  881,  34  Sup.  Ct.  179,  applying  principle  on  appeal 
from  territorial  court;  Herencia  v.  Guzman,  219  U.  S.  45,  55  L.  Ed. 
82,  31  Sup.  Ct.  135,  holding  writ  of  error  will  not  review  question 
whether  verdict  was  sustained  by  weight  of  evidence ;  Texas  etc.  Pacific 
R.  R.  Co.  v.  Behymer,  189  U.  S.  469,  47  L.  Ed.  906,  23  Sup.  Ct.  622, 
applying  rule  in  action  by  railroad  employee  for  damages  for  personal 
injuries;  Black  v.  Canadian  Pac.  Ry.  Co.,  218  Fed.  244,  refusing  to  re- 
view granting  of  new  trial;  Chesapeake  etc.  Ry.  Co.  v.  Proffitt,  218 
Fed.  28,  134  C.  C.  A.  37,  holding  correction  of  excessive  verdict  must 
be  made  by  motion  for  new  trial;  Suravitz  v.  Pristasz,  201  Fed.  337, 
119  C.  C.  A.  573,  refusing  to  reverse  judgment  on  account  of  excessive 
damages;  Latchtimacker  v.  Jacksonville  Towing  etc.  Co.,  181  Fed.  278, 
refusing  to  review  order  granting  new  trial;  Duke  v.  St.  Louis  etc.  R. 
Co.,  172  Fed.  686,  applying  principle  in  action  for  personal  injuries; 
Graves  v.  Sanders,  129  Fed.  693,  60  C.  C.  A.  422,  applying  principle  in 
action  to  recover  attorney's  fees;  Metropolitan  St.  Ry.  Co.  v.  Jacobi, 
112  Fed.  925,  50  C.  C.  A.  619,  applying  principle  in  action  for  damages 
for  personal  injuries;  Sun  Printing  &  Pub.  Assn.  v.  Schenck,  98  Fed. 
930,  40  C.  C.  A.  163,  applying  rule  in  action  for  libel;  Northern  etc. 
R.  R.  Co.  v.  Charless,  51  Fed.  580,  2  C.  C.  A.  380,  and  St.  Louis  etc. 
Ry.  Co.  v.  Spencer,  71  Fed.  95,  18  C.  C.  A.  114,  both  following  rule; 
Morning  Journal  Assn.  v.  Rutherford,  51  Fed.  516,  16  L.  R.  A.  805,  2 
C.  C.  A.  354,  and  Smith  v.  Sun  etc.  Pub.  Assn.,  55  Fed.  248,  5  C.  C.  A. 
91,  excessive  verdict  not  corrected  where  proper  rule  of  damage  is 
given;  Homeslake  Min.  Co.  v.  Fullerton,  69  Fed.  931,  16  C.  C.  A.  545, 
court  is  limited  to  inquiry  whether  jury  were  properly  instructed  as  to 
damages;  Hughey  v.  Sullivan,  80  Fed.  76,  same  rule  applies  to  inade- 
quacy; dissenting  opinion  in  Burdict  v.  Missouri  etc.  Ry.  Co.,  123  Mo. 
249,  26  L.  R.  A.  400,  27  S.  W.  460,  majority  holding  appellate  court 
may  remit  excessive  damages  or  award  new  trial. 

Power  of  appellate  court  over  excessive  verdict.    Note,  26  L.  R.  A. 
385. 

On  writ  of  error  court  Is  not  concerned  with  questions  of  fact  or  weight 
of  evidence. 
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Approved  in  Alpha  Portland  Cement  Co.  v.  Curzi,  211  Fed.  587,  12S 
C.  C.  A.  180,  holding  supposed  errors  of  jury  can  only  be  corrected  by 
motion  for  new  trial;  Copper  River  etc.  Ry.  Co.  v.  Reeder,  211  Fed. 
286,  127  C.  C.  A.  648,  holding  motion  for  new  trial  rests  within  discre- 
tion of  trial  court;  Copper  River  etc.  Ry.  Co.  v.  Phillips,  196  Fed.  333, 
116  C.  C.  A.  148,  holding  question  of  trespass  on  land  was  for  jury; 
Montana  Tonopah  Min.  Co.  v.  Dunlap,  196  Fed.  614,  116  C.  C.  A.  286, 
holding  writ  of  error  will  not  review  action  pf  court  in  refusing  to  give 
certain  charge;  Toledo  etc.  R.  Co.  v.  Howe,  191  Fed.  780,  112  C.  C.  A. 
262,  and  Chicago  etc.  R.  Co.  v.  Ponn,  191  Fed.  691,  112  C.  C.  A.  228, 
both  applying  principle  in  action  for  death  of  railroad  employee;  Great 
Northern  Ry.  Co.  v.  McLaughlin,  70  Fed.  677,  17  C.  C.  A.  330,  follow- 
ing rule;  Richmond  Ry.  etc.  Co.  v.  Dick,  52  Fed.  380,  3  C.  C.  A.  149, 
disposition  of  motion  for  new  trial  is  not  reviewable  on  appeal  in 
Federal  court;  Hudson  v.  Charleston  etc.  R.  Co.,  55  Fed.  256,  bill  of 
exceptions  should  not  contain  all  the  evidence;  Scaife  v.  Western  North 
Carolina  Land  Co.,  87  Fed.  311,  30  C.  C.  A.  661,  exception  will  not  lie 
to  granting  or  refusing  new  trial. 

Proximate  and  remote  cause.    Note,  36  Am.  St.  Rep.  846. 

143  U.  a  76-79,  36  L.  Ed.  81, 12  Sup.  Ct.  372,  UNITED  STATES  v.  TOTTBN. 

Stealing  of  spirits  by  reason  of  officers'  neglect  is  no  defense  to  suit 
on  distiller's  bond. 

Approved  in  Taney  v.  Penn  Nat.  Bank,  232  U.  S.  184,  58  L.  Ed.  563, 
34  Sup.  Ct.  288,  holding  pledge  of  warehouse  receipts  will  operate  as 
against  creditors  of  pledgor ;  Pattison  v.  Dale,  196  Fed.  9,  115  C.  C.  A. 
639,  and  In  re  Rohrer,  186  Fed.  999,  both  holding  pledge  of  warehouse 
receipts  symbolically  passes  possession;  Brown  v.  Foster,  194  Fed.  857, 
116  C.  C.  A.  1,  holding  commission  of  Internal  Revenue  has  discretion 
to  require  new  bond ;  United  States  v.  Sisk,  176  Fed.  889,  100  C.  C.  A. 
355,  and  United  States  Fidelity  etc.  Co.  v.  United  States,  220  Fed.  595, 
136  C.  C.  A.  50,  both  holding  surety  liable  even  though  goods  stolen 
after  being  forfeited  by  government;  United  States  v.  Guest,  143  Fed. 
458,  74  C.  C.  A.  590,  surety  on  distiller's  bond  liable  for  tax  on  spirits 
lost  in  warehouse  through  negligence  of  government  custodian ;  United 
States  v.  National  Surety  Co.,  122  Fed.  910,  59  C.  C.  A.  130,  holding 
sureties  on  distiller's  official  bond  not  relieved  from  liability  by  execu- 
tion of  warehousing  bond  given  pursuant  to  Rev.  Stats.,  §  3293;  Lowry 
v.  State,  113  Tenn.  222,  81  S.  W.  373,  no  substantial  variance  where 
whisky  charged  to  be  property  of  certain  firm  and  proved  to  be  in 
bonded  warehouse,  government  interested  only  to  secure  tax;  Williams 
v.  Lyman,  88  Fed.  241,  35  C.  C.  A.  511,  neglect  of  collector  to  examine 
accounts  of  deputy  does  not  release  sureties  on  deputy's  bond;  Vogel- 
sang v.  Fisher,  128  Mo.  401,  31  S.  W.  16,  arguendo. 
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143  U.  &  79-99,  36  L.  Ed.  82,  12  Sup.  Ot.  340,  TYLER  v.  SAVAGE. 

Equity  has  jurisdiction  where  bill  is  for  discovery,  account,  fraud, 
misrepresentation  and  concealment. 

Approved  in  Destructor  Co.  v.  City  of  Atlanta,  232  Fed.  756,  hold- 
ing equity  has  jurisdiction  of  suit  for  specific  performance  of  con- 
tract to  purchase  refuse  destructor;  National  Leather  Co.  v.  Roberts, 
221  Fed.  925,  137  C.  C.  A.  492,  holding  question  whether  cause  right- 

j  fully  brought  on  equity  side  will  not  be  raised  by  court  of  its  own 
motion;  American  Shipbuilding  Co.  v.  Commonwealth  S.  S.  Co.,  215 
Fed.  301,  131  C.  C.  A.  596,  holding  equity  has  cognizance  of  suit  for  re- 
scission of  contract  for  sale  of  steamship ;  Preston  v.  Sturgis  Milling  Co., 
183  Fed.  10,  32  L.  R.  A.  (N.  S.)  1020,  105  C.  C.  A.  293,  and  Preston  v. 
Chicago  etc.  R.  Co.,  175  Fed.  489,  both  holding  equity  has  no  jurisdic- 
tion of  suit  for  collection  of  taxes  on  property;  Cunningham  v.  Petti- 
grew,  169  Fed.  339,  94  C.  C.  A.  457,  applying  rule  in  suit  to  cancel 
sale  of  mining  property;  Pereles  v.  Weil,  157  Fed.  426,  holding  entry 
on  coal  land  will  not  be  canceled  where  no  fraud  practiced;  United 
States  v.  Robbins,  157  Fed.  1001,  canceling  coal  patents  fraudulently 
entered  upon;  Levi  v.  Mathews,  145  Fed.  154,  76  C.  C.  A.  122,  relief 
against  perpetual  agreement  fraudulently  kept  on  foot  is  equitable  and 
cannot  be  set  up  as  answer  to  action  at  law  in  Federal  court;  King  v. 
Livingston  Mfg.  Co.,  192  Ala.  273,  275,  68  South.  899,  holding  directors 
of   corporation  may  be  compelled  to  repay    money  negligently    lost; 

iMack  v.  Village  of  Frankfort,  123  Mich.  425,  82  N.  W.  211,  holding 
Circuit .  Court  has  no  jurisdiction  under  Miller's  Comp.  Laws,  §§415, 
433,  of  bill  in  equity  against  village  and  its  officers,  to  recover  money 
judgment  on  village  bonds,  when  no  injunction  asked,  though  fraud 
in  issuance  of  bonds  alleged ;  Barcus  y.  Gates,  89  Fed.  791,  32  C.  C.  A. 
337,  remedy  of  one  induced  to  subscribe  for  stock  by  fraud  is  in  equity, 
Brown  v.  Bedford  etc.  Imp  Co.,  91  Va.  40,  20  S.  E.  971,  arguendo, 
where  bill  is  framed  in  double  aspect,  alternative  case  must  be  for 
same  relief. 

Distinguished  in  United  States  v.  Bitter  Root  Development  Co.,  200 
U.  S.  472,  50  L.  Ed.  561,  26  Sup.  Ct.  318,  redress  for  cutting  timber  on 
public  domain  not  obtainable  in  equity  against  person  having  permits 
to  cut  on  other  lands;  Merchants'  Nat.  Bank  v.  Armstrong,  65  Fed.  934, 
deceit  of  officer,  where  bank  has  no  interest,  does  not  make  bank  liable;. 
Shields  v.  McCandlish,  73  Fed.  320,  bill  to  rescind  contract  on  ground 
of  fraud,  which  amounts  merely  to  money  demand,  is  not  subject  of 
equity  jurisdiction. 

Under  section  723,  Revised  Statutes,  remedy  at  law,  to  exclnde  equity, 
must  be  as  practical,  efficient  and  prompt. 

Approved  in  Continental  Trust  Co.  v.  Tallassee  Falls  Mfg.  Co.,  222 
Fed.  703,  holding  trustee  of  mortgage  who  is  out  of  possession  may 
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maintain  suit  to  remove  cloud  on  title;  Commonwealth  S.  S.  Co.  v. 
American  Shipbuilding  Co.,  197  Fed.  792,  holding  equity  will  take 
cognizanee  of  bill  for  rescission  of  contract  where  accounting  is  part 
of  relief  demanded;  Hawkeye  Gold  Dredging  Co.  ▼.  State  Bank,  157 
Fed.  258,  holding  equity  has  jurisdiction  of  suit  by  corporation  to  re- 
cover money  deposited  in  bank  in  name  of  its  treasurer;  Balfour  v. 
San  Joaquin  Valley  Bank,  156  Fed.  501,  holding  bill  brought  by  de- 
positor for  accounting  is  within  equity  jurisdiction;  Ehrlich  v.  Wil- 
lenski,  138  Fed.  426,  suit  against  trades  union  for  failure  to  furnish 
union  labels ;  Mutual  life  Ins.  Co.  v.  Blair,  130  Fed.  975,  where  insured 
died  after  suit  to  cancel  life  policy  for  fraud  but  before  answer,  court 
did  not  lose  jurisdiction  because  of  action  brought  on  policy;  Rochester 
German  Ins.  Co.  v.  Schmidt,  126  Fed.  1002,  holding  where  several  in- 
surers were  only  pro  rata  liable  for  loss  if  liable  at  all,  and  several 
suits  in  State  courts  have  been  brought  against  them  to  which  same 
defenses  were  interposed,  and  some  were  removed  to  Federal  courts  hut 
others  could  not  be  removed,  Federal  court  may  enjoin  both  Federal 
and  State  suits  by  bill  to  adjust  liabilities  of  insurers ;  Barrett  v.  Twin 
City  Power  Co.,  118  Fed.  865,  upholding  jurisdiction  of  bill  praying 
appointment  of  receiver  to  complete  purchase  of  water  right  options 
transferred  to  defendant;  Schmidt  v.  West,  104  Fed.  274,  upholding 
jurisdiction  over  suit  to  cancel  forged  note,  brought  by  purported  maker 
against  payee  who  is  alleged  to  be  asserting  validity  of  such  note  and 
attempting  to  negotiate  same,  where  under  State  statute  note  will  not 
be  barred  for  eleven  years;  Hurd  v.  Cramer,  40  App.  D.  C.  360,  361, 
holding  equity  has  jurisdiction  to  cancel  gifts  made  by  one  adjudged 
incompetent ;  Curriden  v.  Middleton,  37  App.  D.  C.  573,  holding  equity 
will  not  obtain  discovery  of  books  where  same  can  be  discovered  by 
legal  process;  Gregg  v.  Thurber,  69  N.  H.  483,  45  Atl.  113,  applying 
rule  in  determining  priority  of  mortgages ;  Walla  Walla  v.  Walla  Walla 
^ater  Works,  172  U.  S.  12,  43  L.  EcL  346,  19  Sup.  Ct.  82,  and  Pokegama 
etc.  Lumber  Co.  v.  Klamath  River  etc.  Imp.  Co.,  96  Fed.  55,  both  fol- 
lowing rule;  Hudson  v.  Randolph,  66  Fed.  217,  13  C.  C.  A  402,  in 
case  of  fraud  holder  of  legal  title  may  maintain  bill  for  possession. 

Jurisdiction  of  equity  in  cases  of  fraud  where  adequate  remedy  at 
law  exists.    Note,  3  Ann.  Oas.  612. 

Plain  defect  in  jurisdiction  of  equity  may  be  noticed  by  court  at  hear- 
ing or  on  appeal. 

Distinguished  in  Security  etc.  Loan  Assn.  v.  Buchanan,  66  Fed.  802, 
14  C.  C.  A.  97,  where  bill  is  multifarious  and  some  defendants  were 
entitled  to  jury,  appellate  court  will  refuse  jurisdiction. 

In  case  of  general  equity  cognizance,  objection  of  adequate  legal  remedy 
cannot  be  raised  first  on  appeal. 
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Approved  in  Highland  Boy  Gold  Min.  Co.  v.  Strickley,  116  Fed.  854, 
54  C.  C.  A.  186,  reaffirming  rule;  National  Bank  of  Commerce  v.  Equi- 
table Trust  Co.,  227  Fed.  532,  533,  holding  objection  cannot  be  made 
after  cause  submitted  to  court;  Hattiesburg  Lumber  Co.  v.  Herrick,  212 
Fed.  838,  129  C.  C.  A.  288,  holding  objection  cannot  be  raised  after 
reference  to  master;  Cobban  v.  Conklin,  208  Fed.  234,  125  C.  C.  A.  431, 
holding  objection  to  equity  jurisdiction  made  too  late  after  answer  was 
in;  Odbert  v.  Marquet,  175  Fed.  48,  99  C.  C.  A.  60,  refusing  to  con- 
sider objection  first  made  in  appellate  court;  Sloss  Iron  etc.  Co.  v. 
South  Carolina  etc.  R.  Co.,  162  Fed.  546,  547,  holding  court  will  not 
hear  objection  to  equity  jurisdiction  after  case  has  been  referred  to 
master;  Acord  v.  Western  Pocahontas  Corporation,  156  Fed.  997,  re- 
fusing to  consider  question  in  bill  of  review;  Tyler  v.  Moses,  13  App. 
D.  C.  443,  holding  objection  made  too  late  when  answer  filed  and  evi- 
dence taken;  Preteca  v.  Maxwell  Land  Grant  Co.,  50  Fed.  676,  1 
C.  C.  A.  607,  in  case  of  doubt  appellate  court  will  favor  jurisdiction; 
Dederick  v.  Fox,  56  Fed.  717,  718,  objection  to  jurisdiction  in  patent's 
infringement  comes  too  late  at  final  hearing;  Foltz  v.  St.  Louis  etc. 
Ry.  Co.,  60  Fed.  322,  8  C.  C.  A.  635,  same  rule  in  injunction  suit; 
Union  etc.  Ry.  Co.  v.  Harris,  63  Fed.  803,  12  C.  C.  A.  598,  objection  is 
waived  if  not  interposed  at  proper  time  below;  International  Trust  Co. 
v.  Norwich  etc.  Ins.  Soc,  71  Fed.  83,  17  C.  C.  A.  608,  where  bill  is  of 
equitable  cognizance  and  neither  party  object,  appellate  court  retains 
jurisdiction,  though  adequate  remedy  is  at  law;  Waite  v.  O'Neil,  72 
Fed.  352,  Waterloo  Min.  Co.  v.  Doe,  82  Fed.  49,  27  C.  C.  A.  50,  and 
Schoolfield  v.  Rhodes,  82  Fed.  157,  27  C.  C.  A.  95,  in  action  at  law 
objection  that  remedy  is  equitable  is  too  late  on  appeal;  Less  v.  Eng- 
lish, 85  Fed.  477,  29  C.  C.  A.  275,  objection  to  jurisdiction  is  waived 
when  not  raised  at  trial;  dissenting  opinion  in  Hendry  v.  Whidden,  48 
Fla.  271,  37  South.  572,  majority  holding  that  contract  for  sale  of 
chattels  will  not  usually  be  specifically  enforced. 

Equity  may,  under  prayer  for  general  relief,  grant  relief  agreeable 
to  case  made. 

Approved  in  Cooper  v.  United  States,  220  Fed.  870,  136  C.  C.  A.  497, 
holding  money  judgment  would  be  given  under  prayer  for  general  relief 
where  it  was  inequitable  to  cancel  patent  as  specifically  prayed;  Lewis 
Pub.  Co.  v.  Wyman,  168  Fed.  760,  applying  rule  in  suit  to  compel  post- 
master to  admit  publication  to  mails;  Merillat  v.  Hensey,  34  App.  D.  C. 
407,  holding  relief  may  bind  certain  defendant  as  trustee  in  fact;  Cox 
v.  National  Coal  etc.  Co.,  61  W.  Va.  313,  56  S.  E.  503,  applying  rule  in 
suit  to  cancel  subscription  of  stock. 

Suppression  of  material  fact,  which  one  is  bound  to  disclose,  is  equiva- 
lent to  false  representation* 
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Approved  in  King  v.  Livingston  Mfg.  Co.,  180  Ala.  128,  60  South. 
146,  holding  improbability  of  representation  will  not  militate  against 
idea  of  fraud. 

Corporation  officer  la  personally  liable  for  fraud  Inuring  directly  to 
his  personal  advantage. 

Approved  in  Mack  v.  Latta,  178  N.  Y.  534,  67  L.  R.  A.  126,  71  N.  E. 
100,  suit  to  rescind  subscription  for  stock  fraudulently  obtained,  lies 
against  corporation  and  individual  officers. 

Miscellaneous.  Cited  in  Western  Union  Tel.  Co.  v.  Schriver,  141  Fed. 
543,  4  L.  R.  A.  (N.  S.)  678,  72  C.  C.  A.  596. 

143  U.  a  99-110,  86  L.  Ed.  90,  12  Sup.  Ot.  353,  SlffAXB  ▼.  MITCHEU^. 

Illinois  statute  gives  new  trial  as  of  right  where  judgment  Is  upon, 
default,  verdict  or  mandate. 

Approved  in  Iron  etc.  Min.  Co.  v.  Campbell,  61  Fed.  935,  10  C.  C.  A. 
172,  new  trial  may  be  had  as  of  right,  regardless  of  how  many  have 
been  had  for  cause. 

Distinguished  in  Iron  etc.  Min.  Co.  v.  Mike  etc.  Min.  Co.,  56  Fed. 
957,  958,  6  C.  C.  A.  180,  time  for  beginning  new  trial  runs  from  judg- 
ment of  trial  and  not  of  appellate  court. 

Judgment  in  ejectment  is,  in  Illinois,  conclusive  as  to  title,  subject 
to  right  to  new  trial. 

Approved  in  Farrow  v.  Eclipse  Bicycle  Co.,  18  App.  D.  C.  112,  hold- 
ing appellate  court  after  remanding  cause  may  entertain  petition  to 
reopen  cause;  Hammer  v.  Rogers,  21  Okl.  382,  96  Pac.  617,  holding 
right  exists  even  though  equitable  relief  also  sought;  Barber  v.  Pitts- 
burgh etc.  Ry.  Co.,  166  U.  S.  99,  41  L.  Ed.  938,  17  Sup.  Ct.  491,  former 
judgment  not  conclusive  nor  bar  on  new  trial  in  Federal  courts;  Cap- 
ital Traction  Co.  v.  Hof,  174  U.  S.  13,  43  L.  Ed.  877,  19  Sup.  Ct.  585, 
arguendo. 

Effect  of   prior  decision    on   statutory  new  trial  in  real    actions. 
Note,  40  L.  R.  A.  826. 

Bight,  under  Illinois  statute,  extends  to  cause  removed  to  Federal  courts. 

Approved  in  Virginia  etc.  Iron  Co.  v.  Harris,  151  Fed,  429,  80  C.  C.  A. 
658,  holding  Federal  court  may  set  aside  judgment  after  term  in  which 
rendered;  dissenting  opinion  in  Virginia  etc.  Iron  Co.  v.  Harris,  151 
Fed.  433,  80  C.  C.  A.  658,  majority  holding  Federal  court  has  no  author- 
ity to  set  aside  judgment  after  term  in  which  rendered. 

Federal  courts  should  follow  State  law  allowing  new  trial  in  eject- 
ment as  of  right. 
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Approved  in  Files  v.  Davis,  118  Fed.  .468,  upholding  Federal  juris- 
diction of  action  on  attachment  bond  issued  in  suit  pending  in  Federal 
court. 

Distinguished  in  Wellman  v.  Bethea,  213  Fed.  370,  372,  holding  Fed- 
eral court  has  no  power  to  set  aside  judgment  after  term  in  which  ren- 
dered. 

143  U.  8.  110-136,  36  L.  Ed.  93,  12  Sup.  Ot.  374,  IN  RE  BAPTER. 

Section  3984,  of  the  Revised  Statutes,  amended  September,  1890,  for- 
bidding use  of  mails,  is  constitutional. 

Approved  in  State  v.  McKee,  73  Conn.  30,  46  Atl.  414,  upholding  Pub. 
Acts  1895,  c.  205,  §  2,  prohibiting  sale  or  possession  of  publication  or 
newspaper  devoted  to  and  principally  made  up  of  criminal  news,  police 
reports,  pictures  and  stories  of  bloodshed,  lust  and  crime. 

Distinguished  in  United  States  v.  Conrad,  59  Fed.  466,  407,  in  pro- 
viding punishment  where  delivered,  for  crime  of  mailing  in  another 
district,  act  is  unconstitutional.  ' 

Congress  has  constitutional  power  to  designate  what  may  and  may 
not  be  carried  in  mails. 

Approved  in  Badders  v.  United  States,  240  U.  S.  394,  60  L.  Ed.  708, 
36  Sup.  Ct.  368,  holding  Congress  could  forbid  use  of  mails  for  purpose 
of  carrying  out  fraudulent  scheme;  Burton  v.  United  States,  202  U.  S. 
371,  50  L.  Ed.  1067,  26  Sup.  Ct.  688,  issuance  of  "fraud  order"  by 
postmaster-general  is  proceeding  in  which  United  States  is  interested, 
so  as  to  make  criminal  the  appearance  of  senator  as  counsel  therein; 
Public  Clearing  House  v.  Coyne,  194  U.  S.  508,  48  L.  Ed.  1098,  24  Sup.  Ct. 
789,  upholding  laws  authorizing  postmaster-general  to  forbid  delivery  of 
mails  to  certain  prohibited  enterprises;  Sanden  v.  Morgan,  225  Fed. 
268,  upholding  action  of  postmaster  in  refusing  to  mail  literature  of 
quack  doctor;  Coomer  v.  United  States,  213  Fed.  5,  129  C.  C.  A.  617, 
Knowles  v.  United  States,  170  Fed.  412,  95  C.  C.  A.  579,  and  United 
States  v.  Musgrave,  160  Fed.  701,  all  holding  Congress  could  exclude 
obscene  literature  from  mails;  Harris  v.  Rosenberger,  145  Fed.  453,  13 
L.  R,  A.  (N.  S.)  762,  76  C.  C.  A.  225,  "fraud  order"  may  issue  against 
one  misrepresenting  his  merchandise,  although  it  may  be  worth  approxi- 
mately price  asked;  American  School  of  Magnetic  Healing  v.  Mc- 
Annulty,  102  Fed.  566,  holding  under  26  Stat.  466,  postmaster-general 
may  direct  that  all  letters  addressed  to  certain  parties  be  returned  to 
senders;  dissenting  opinion  in  Lottery  Case,  188  U.  S.  365,  366,  47  L.  Ed. 
505,  23  Sup.  Ct.  330,  majority  holding  carriage  of  lottery  tickets  from 
one  State  to  another  by  express  is  interstate  commerce  which  Con- 
gress may  prohibit  by  making  it  penal;  Weeber  v.  United  States,  62 
XV— 66 
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Fed.  741,  and  Hoover  v.  McChesney,  81  Fed.  478,  matter  relating  to 
fraudulent  scheme  may  be  excluded;  Enterprise  Sav.  Assn.  v.  Zum- 
stein,  67  Fed.  1005,  15  C.  C.  A.  153,  Congress  may  confer  power  on 
department  to  refuse  delivery  of  lottery  matter;  MaeDaniel  v.  United 
States,  67  Fed.  326,  arguendo. 

Placing  scurrilous  or  defamatory  matter  on  outside  of  mail  as 
offense  against  postal  laws.    Note,  33  L.  R.  A.  (N.  S.)  800. 

la  excluding  matter  from  malls  Congress  does  not  interfere  with 
freedom  of  press. 

Approved  in  Tyomies  Pub.  Co.  v.  United  States,  211  Fed.  388,  128 
C.  C.  A.  47,  upholding  conviction  for  mailing  of  newspaper  containing 
indecent  pictures;  United  States  v.  Journal  Co.,  197  Fed.  418,  holding 
freedom  of  press  cannot  authorize  newspaper  to  print  obscene  story; 
Branaman  v.  Harris,  189  Fed.  464,  refusing  to  enjoin  postmaster  from 
excluding  literature  issued  in  aid  of  fraudulent  design;  Lewis  Pub.  Co. 
v.  Wyman,  152  Fed.  792,  holding  Congress  could  determine  admission 
of  publication  to  mails;  State  v.  McEee,  73  Conn.  24,  46  Atl.  412,  up- 
holding Pub.  Acts  1895,  c.  205,  §  2,  prohibiting  sale  or  possession  of 
publication  or  newspaper  devoted  to  and  principally  made  up  of  crim- 
inal news,  police  reports,  pictures  and  stories  of  bloodshed,  lust  and 
crime;  People  v.  Most,  171  N.  Y.  431,  64  N.  E.  178,  holding  publisher 
of  article  which  instigates  murder  and  revolution  is  punishable  under 
Penal  Code,  §  675,  punishing  persons  who  commit  acts  endangering 
public  peace;  Horner  v.  United  States,  143  U.  S.  213,  86  L.  Ed.  129,  12 
Sup.  Ct.  409,  and  Horner  v.  United  States,  143  U.  S.  578,  36  L.  Ed.  269, 
12  Sup.  Ct.  525,  both  following  rule;  United  States  v.  Martin,  50  Fed. 
920,  inviolability  of  private  correspondence  is  not  infringed  by  exclud- 
ing obscene  matter;  Harman  v.  United  States,  50  Fed.  922,  excluding 
obscene  matter  does  not  interfere  with  freedom  of  press;  State  v.  Van 
Wye,  136  Mo.  236,  58  Am.  St.  Rep.  631,  37  S.  W.  940,  statute  forbidding 
publications  devoted  to  scandals  does  not  impair  freedom  of  speech  or 
liberty  of  press. 

Constitutional  liberty  of  speech  and  press.    Note,  15  Ann.  Oas. 
9,  10. 

Constitutional  freedom  of    speech    and  of    the    press.    Note,  32 
L.  R.  A.  830. 

False,    fraudulent,    immoral    or   other   objectionable    advertising. 
Note,  Ann,  Oas.  1916A,  907. 

Miscellaneous.  Cited  in  Fong  Yue  Ting  ▼.  United  States,  149  U.  S. 
713,  37  L.  EcL  913,  13  Sup.  Ct.  1022,  on  province  of  court  to  declare 
law  of  Congress  unconstitutional. 
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143  17.  S.  135-186,  36  L.  Ed.  103,  12  Sap.  Ot.  376,  BOYD  T.  NEBRASKA 
ex  reL  THAYER. 

State  is  only  normal  party  to  information  by  individual  to  oust  in- 
cumbent from  ofloe. 

Approved  in  State  v.  Cunningham,  83  Wis.  135,  35  Am.  St  Rep.  43, 
17  L.  R.  A.  165,  53  N.  W.  53,  action  is  judicial  and  not  political. 

Necessity  of  leave  of  court  to  prosecution  of  quo  warranto  pro- 
ceedings, v  Note,  6  Ann.  Cas.  913. 

Right  of  private  individual  to  file  information  in  nature  of  quo 
warranto  to  try  title  to  public  office.    Note,  6  Ann.  Oas.  464. 

Citizen  is  member  of  political  community  to  which  he  belongs,  and 
citizen  of  United  States  is  citizen  of  State. 

Approved  in  Williamson  v.  Osenton,  232  U.  S.  624,  58  L.  Ed.  761,  34 
Sup.  Ct.  442,  holding  wife  leaving  husband  and  establishing  another 
home  acquires  new  domicile. 

Congress  alone  can  establish  uniform  rule  of  naturalization. 

Approved  in  Minneapolis  v.  Reum,  56  Fed.  581,  6  C.  C.  A.  31,  re- 
affirming rule ;  United  States  v.  Severino,  125  Fed.  953,  954,  upholding 
Federal  court's  jurisdiction  of  prosecution  for  perjury  committed  in 
naturalization  proceedings  in  State  court;  Coyle  v.  Smith,  28  Okl.  148, 
113  Pac.  956,  holding  State  legislature  could  change  locus  of  seat  of 
government. 

Distinguished  in  dissenting  opinion  in  Coyle  v.  Smith,  28  Okl.  231, 
113  Pac.  988,  majority  holding  State  legislature  could  change  locus  of 
seat  of  government. 

Supreme  Court  may  review  State  decision  in  suit  to  try  title  to  office, 
denying  Federal  right  claimed. 

Approved  in  Keerl  v.  Montana,  213  U.  S.  137,  53  L.  Ed.  736,  29  Sup. 
Ct.  469,  holding  denial  of  plea  of  former  jeopardy  raises  Federal  ques- 
tion; Erie  R.  R.  Co.  v.  Purdy,  185  U.  S.  153,  46  L.  Ed.  850,  22  Sup.  Ct. 
607,  denying  Supreme  Court's  jurisdiction  to  review  State  judgment 
sustaining  New  York  Mileage  Book  Act  of  1895;  Downes  v.  Bidwell, 
182  tJ.  S.  290,  45  L.  Ed.  1108,  21  Sup.  Ct.  788,  holding  Foraker  Act  of 
1900  temporarily  providing  civil  government  and  revenue  for  Porto 
Rico;  Taylor  v.  Beckham  (No.  1),  178  U.  S.  571,  582,  594,  44  L.  Ed. 
1198,  1202,  1207,  20  Sup.  Ct.  902,  1013,  denying  Supreme  Court's  juris- 
diction to  review  State  decision  against  claimant  to  office  of  Governor; 
McPherson  v.  Blacker,  146  U.  S.  24,  36  L.  Ed.  873,  13  Sup.  Ct.  6,  Fed- 
eral courts  have  jurisdiction  under  State  law  providing  for  election  of 
presidential  electors. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  R.  A.  527,  531,  534,  537. 
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Congress  may  naturalize  class  by  treaty  or  statute. 

Approved  in  In  re  Heff,  197  U.  S.  503,  49  L.  Ed.  855,  25  Sup.  Ct.  506. 
Indian  allottee  npon  receipt  of  first  patent  nnder  act  of  February,  1887, 
becomes  citizen  of  State  and  Congress  has  no  power  to  penalize  act  of 
selling  him  liquor;  In  re  Minook,  2  Alaska,  203,  holding  halfbreed  nat- 
uralized either  by  treaty  of  cession  or  by  act  of  Congress  as  an  Indian 
living  apart  from  his  tribe  and  conforming  to  civilized  customs;  In  re 
Rodriguez,  81  Fed.  350,  351,  Mexican  may  be  naturalized. 

Distinguished  in  Minneapolis  v.  Reum,  56  Fed.  580,  6  C.  C.  A.  31, 
where  party  was  not  member  of  any  such  class. 

On  admission  of  State,  Congress  may  effect  collective  naturalization. 
Approved  in  Bahuad  v.  Bize,  105  Fed.  486,  holding  inhabitants  of 
Nebraska  at  time  of  its  admission,  who  had  previously  thereto  declared 
before  court  of  record,  intention  to  become  citizens  of  the  United 
States,  were  by  Enabling  Act  created  naturalized  citizens  of  the  United 
States. 

Distinguished  in  Coutzen  v.  United  States,  179  U.  S.  195,  45  L.  Ed. 
150,  21  Sup.  Ct.  99,  holding  alien  minor  who  had  resided  in  Texas  less 
than  six  months  before  admission  of  that  State,  and  was  not  resident 
at  time  of  its  Declaration  of  Independence,  and  had  never  taken  oath  of 
allegiance  to  Texas  was  not  citizen  of  Texas  so  as  to  become  citizen  of 
United  States  without  naturalization. 

Admission  on  equal  footing  with  original  States  involves  adoption  as 
citizens  of  United  States. 

Approved  in  Bolln  v.  Nebraska,  176  U.  S.  88,  44  L.  Ed.  884,  20  Sup. 
Ct.  289,  holding  fifth  amendment  requiring  indictment  by  grand  jury  in 
felony  cases,  not  applicable  to  procedure  in  Nebraska;  United  States  v. 
Allen,  171  Fed.  921,  holding  United  States  could  not  sue  in  regard  to 
lands  allotted  to  Five  Civilized  Tribes. 

In  admitting  Nebraska,  Congress  considered  as  citizens  of  territory 
citizens  of  United  States  and  declarants  of  Intention. 

Approved  in  Littell  v.  Erie  R.  Co.,  105  Fed.  539,  holding  allegation 
that  plaintiff  is  citizen  of  United  States  and  actual  resident  of  State 
named,  is  sufficient  allegation  of  his  citizenship  in  such  State  for  juris- 
dictional purposes. 

Distinguished  in  Minneapolis  v.  Reum,  56  Fed.  580,  6  C.  C.  A.  31,  alien 
resident  of  Minnesota  not  naturalized  under  above  act. 

Section  2172,  of  the  Revised  Statutes,  is  not  limited  to  children  or 
those  already  naturalized. 

Approved  in  Zartarian  v.  Billings,  204  U.  S.  174,  51  L.  Ed.  429,  27 
Sup.  Ct.  182,  holding  alien  minor  child  of  naturalized  parent  will  not  be 
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admitted  to  country  when  infected  with  contagious  disease;  United 
States  v.  Wong  Kim  Ark,  169  U.  S.  673,  42  L.  Ed.  899,  18  Sup.  Ct.  466, 
arguendo. 

Under  section  2172  of  the  Eevised  Statutes,  minors  acquire  Inchoate 
status  by  declaration  of  Intention  by  parents. 

Approved  in  In  re  Di  Simone,  108  Fed.  943,  holding  where  alien  im- 
migrant claims  status  of  citizenship  under  naturalization  laws  of  United 
States,  courts  may  determine  such  claim  notwithstanding  its  adverse  de- 
termination by  executive  department;  State  v.  Streukens,  60  Minn.  327, 
328,  62  N.  W.  260,  if  declaration  of  minor  is  voidable  it  may  be  ratified 
on  attaining  majority. 

Fact  that  father,  who  had  declared  Intention  before,  was  not  naturalized 
until  after  son's  majority,  held  not  to  deprive  latter  o{  status. 

Approved  in  In  re  Joseph,  214  Fed.  816,  holding  one  attaining  ma- 
jority seven  months  before  passage  of  act  of  June  25,  1910  (U.  S.  Comp. 
Stats.  1911,  p.  530)  must  make  declaration  of  intention;  In  re  Robert- 
son, 179  Fed.  133,  holding  child  entitled  to  naturalization  on  strength 
of  stepfather's  declaration;  United  States  v.  Meyer,  170  Fed.  985,  hold-f 
ing  honorably  discharged  soldier  entitled  to  naturalization  without 
declaration  of  intention;  In  re  Schmidt,  161  Fed.  232,  holding  child  of 
one  dying  before  receiving  final  papers  might  obtain  same  without  mak- 
ing declaration  of  intention;  In  re  Gross,  160  Fed.  741,  holding  alien 
minor  over  age  of  eighteen  could  make  declaration  of  intention;  Provi- 
dence etc.  Min.  Co.  v.  Burke,  6  Ariz.  323,  57  Pac.  645,  where  declara- 
tions to  friends,  registration  as  a  voter  and  location  of  mining  claims 
were  admitted  as  evidence  of  citizenship. 

Federal  court  Is  not  concluded  by  State  court's  determination  of  right 
claimed  under  Federal  law. 

Approved  in  Covington  etc.  Turnpike  Co.  v.  Sandf ord,  164  tJ.  S.  596, 
41  L.  Ed.  566,  17  Sup.  Ct.  205,  following  rule;  Smith  v.  State,  42  Tex. 
Cr.  222,  58  S.  W.  98,  and  Carter  v.  Texas,  177  U.  S.  447,  44  L.  Ed.  841, 
20  Sup.  Ct.  689,  both  holding  exclusion  of  negroes  from  grand  jury 
which  indicts  negro  in  State  court,  when  they  are  excluded  solely  be- 
cause of  their  race  or  color,  denies  him  equal  protection  of  laws;  Hill 
v.  State,  89  Miss.  26,  42  South.  380,  holding  refusal  to  allow  accused  to 
challenge  grand  jury  raises  Federal  question. 

In  absence  of  record,  jury  may  presume  naturalization  from  fact  that 
rights  were  exercised. 

Approved  in  United  States  v.  Brelin,  166  Fed.  106,  92  C.  C.  A.  88, 
holding  certified  copy  of  record  may  prove  naturalization  even  though 
original  record  lost:  Providence  Gold  Min.  Co.  v.  Burke,  6  Ariz.  335,  57 
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Pae.  645,  to  prove  citizenship,  declarations  of  party,  facts  of  voting  and 
locating  mining  claims,  admissible;  People  v.  Quijada,  154  Cal.  246,  97 
Pac.  690,  and  Conover  v.  Old,  80  N.  J.  L.  537,  77  Atl.  1071,  both  holding 
fact  that  person  voted  and  held  public  office  was  sufficient  proof  of  nat- 
uralization; In  re  Consolidation  of  School  Dists.  v.  Consolidated  School 
Dist.  No.  12,  123  Minn.  120,  143  N.  W.  120,  holding  proof  that  person 
has  voted  raises  presumption  of  naturalization;  State  ex  rel.  Williams 
v.  Moorhead,  96  Neb.  569,  148  N.  W.  556,  holding  affidavit  may  go  to 
prove  naturalization ;  Strickley  v.  Hill,  22  Utah,  270,  62  Pac.  897,  hold- 
ing finding  of  court  that  party  was  naturalized  citizen  not  disturbed 
on  appeal;  Blair  v.  Silver  Peak  Min.  Co.,  93  Fed.  335,  citizenship  is 
established  prima  facie  by  proof  of  seventy  years'  residence;  Pintsch 
Compress  Co.  v.  Bergin,  84  Fed.  141,  naturalization  is  judicial  proceed- 
ing and  can  be  impeached  only  as  judgments  are. 

Distinguished  in  Hanson  v.  Village  of  Adrian,  126  Minn.  303,  148 
N.  W.  277,  holding  fact  that  applicants  had  voted  will  not  prove  nat- 
uralization. 

Allegation  that  one's  father  was  naturalised,  being  well  pleaded,  is 
admitted  by  demurrer. 

Approved  in  Murray  Co.  v.  Continental  Gin  Co.,  126  Fed.  535,  holding 
sufficient,  complaint  charging  infringement  of  letters  patent  on  informa- 
tion and  belief. 

Powers  of  State  legislatures  and  courts  as  to  naturalization.    Note, 
30  L.  R.  A.  761. 

Effect  of  election  where  the  candidate  receiving  a  majority  of  the 
votes  is  ineligible.    Note,  124  Am.  St.  Rep.  211. 

Right  of  incumbent  of  public  office  to  retain  office  where  successor 
elected  or  appointed  is  ineligible.    Note,  Ann.  Oas.  1913B,  678. 

Existence  and  effect  of  vacancy  in  office  of  Governor  of  State. 
Note,  Ann.  Oas.  1915A,  578. 

Meaning  of  word  "case"  as  used  in  sense  of  "action"  or  "proceed- 
ing."   Note,  21  Ann.  Oas.  669. 

Provision  that  incumbent  shall  hold  office  until  successor  is  elected 
and  qualified.    Note,  50  L.  R.  A.  (N.  S.)  367,  372. 

Miscellaneous.     Cited  in  State  v.  Weber,  96  Minn.  428, 105  N.  W.  492. 

143  U.  &  187-192,  36  L.  Ed.  118,  12  Sup.  Ot  437,  UNION  ETC.  INS.  CO. 
v.  HANFOBD. 

Mortgagor's  grantee  is  not  liable  directly  to  mortgagee;  tetter's  remedy 
Is  by  bill  in  right  of  mortgagor. 

Approved  in  Gamble  v.  Rural  etc.  School  District,  146  Fed.  119,  76 
C.  C.  A.  539,  new  school  districts  including  territory  of  old  liable  in 
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equity  on  latter's  bonds;  Green  v.  Turner,  80  Fed.  42,  following  rule; 
Pittsburgh  etc.  R.  Co.  v.  Keokuk  etc.  Bridge  Co.,  68  Fed.  22,  15  C.  C.  A. 
184,  arguendo. 

Mortgagee's  remedy  against  mortgagor's  grantee  is  determined  by  lex 
fori. 

Approved  in  Johns  v.  Wilson,  180  U.  S.  447,  45  L.  Ed.  617,  21  Sup.  Ct. 
448,  holding  grantee  whose  deed  stipulates  that  he  will  assume  mort- 
gage is  personally  liable  for  deficiency;  Central  Electric  Co.  v.  Sprague 
Electric  Co.,  120  Fed.  926,  57  C.  C.  A.  197,  holding  law  of  forum  deter- 
mines whether  remedy  to  enforce  payment  of  obligations  of  third  per- 
sons in  Federal  courts. 

-     Law  governing  covenant  in  deed  or  mortgage  of  realty.    Note,  17 
L.  R.  A.  (N.  S.)  1097. 

Conflict  of  laws  as  to  contracts  relating  to  realty.    Note,  L.  R.  A. 
1916A,  1035. 

Mortgagee  may,  In  New  York  and  Illinois,  sue  at  law,  grantee  assuming 
payment  of  mortgage  debt. 

Approved  in  Gibson  v.  Victor  Talking  Mach.  Co.,  232  Fed.  229,  230, 
231,  holding  action  at  law  may  be  maintained  in  Federal  court  against 
one  assuming  obligations  of  contract;  Hanlon  v.  Smith,  175  Fed.  198, 
holding  action  at  law  may  be  maintained  against  those  purchasing  rail- 
road property  from  receiver;  Gray  v.  Grand  Trunk  etc.  Ry.  Co.,  156 
Fed.  741,  84  C.  C.  A.  392,  holding  one  holding  claim  against  receiver 
may  sue  at  law  to  recover  from  one  purchasing  property  from  receiver ; 
Barker  v.  Pullman's  Palace  Car  Co.,  124  Fed.  566,  holding  creditor  could 
enforce  contract  of  sale  made  between  two  other  parties  whereby  pur- 
chaser agreed  to  settle  debts  of  vendor;  Goodyear  Shoe  etc.  Co.  v.  Dan- 
eel,  119  Fed.  695,  56  C.  C.  A.  300,  holding  agreement  by  assignee  of  con- 
tract assuming  assignor's  obligations  thereunder  does  not  make  him 
party  to  contract,  so  that  he  can  be  sued  thereon  at  law  by  other  party ; 
Adams  v.  Shirk,  117  Fed.  806,  807,  55  C.  C.  A.  25,  104  Fed.  61,  43 
C.  C.  A.  407,  105  Fed.  663,  44  C.  C.  A.  653,  holding  Federal  court  will 
follow  local  practice  of  permitting  lessor  to  sue  assignee  of  lessee  at 
law  for  rent,  upon  contract  of  assumption  in  assignment;  Sherman  v. 
Goodwin,  12  Ariz.  48,  95  Pac.  123,  holding  one  taking  under  general  as- 
sumption clause  may  attack  validity  of  any  mortgage  or  lien;  Baber  v. 
Hanie,  163  N.  C.  593,  80  S.  E.  59,  holding  right  exists  in  favor  of  as- 
signee of  mortgagee;  Lazelle  v.  Miller,  40  Or.  552,  553,  67  Pac.  308,  hold- 
ing acceptance  of  interest  on  note  in  advance  by  creditor  from  principal 
debtor  is  prima  facie  evidence  of  extension  of  time  of  payment  sufficient 
to  authorize  discharge  of  surety  if  acceptance  is  without  his  consent; 
Hampe  v.  Manke,  28  S.  D.  507,  134  N.  W.  62,  holding  mortgagee  may 
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sue  on  indebtedness  without  foreclosing  same;  dissenting  opinion  in 
Sherman  v.  Goodwin,  11  Ariz.  150,  89  Pac.  520,  majority  holding  grantee 
assuming  mortgage  cannot  later  allege  invalidity  of  same ;  Webster  v. 
Fleming,  178  111.  146,  52  N.  E.  977,  following  rule ;  McKee  v.  Lamon,  159 
U.  S.  322,  40  L.  Ed.  167,  16  Sup.  Ct.  13,  where  one  receives  money  to 
pay  another,  trust  arises  enforceable  in  equity;  Central  Trust  Co.  v. 
Berwind  etc.  Coal  Co.,  95  Fed.  394,  mortgagee  may  sue  lessee  who  is  to 
apply  royalties  on  mortgage;  Commercial  Bank  v.  Wood,  56  Mo.  App. 
219,  grantee  becomes  principal  debtor  to  holder  of  mortgage;  Willard 
v.  Wood,  164  U.  S.  525,  41  L.  Ed.  640,  17  Sup.  Ct.  182,  arguendo. 

Distinguished  in  Hudson  v.  Wood,  119  Fed.  771,  holding  in  creditor's 
suit  in  Federal  court  by  judgment  defendant  and  another,  alleged  to  be 
his  debtor  on  money  demand,  question  of  latter's  indebtedness  if  denied 
cannot  be  tried. 

Grantee,  assuming  mortgage  debt,  Is  surety  for  mortgagor,  who  is  dis- 
charged by  extension  of  time. 

Approved  in  Iowa  Loan  etc.  Co.  v.  Schnose,  19  S.  D.  258,  9  Ann.  Oas. 
255,  103  N.  W.  24,  and  Fanning  v.  Murphy,  126  Wis.  545,  110  Am.  St 
Rep.  946,  4LR.A  (N.  S.)  666,  105  N.  W.  1059,  both  reaffirming  rule; 
Equitable  Surety  Co.  v.  United  States,  234  U.  S.  457,  58  L.  Ed.  1397,  34 
Sup.  Ct.  803,  holding  re-location  of  building  is  not  sufficient  change  of 
contract  so  as  to  release  surety;  Johns  v.  Wilson,  180  U.  S.  448,  45 
L.  Ed.  617,  21  Sup.  Ct.  448,  holding  grantee  who  purchased  mortgaged 
premises  prior  to  filing  of  foreclosure  and  who  withheld  deed  from 
record  until  after  service  of  summons  cannot  defend  on  ground  that 
not  shown  that  mortgagor  exhausted  or  is  insolvent;  Edwards  v.  Goode, 
228  Fed.  666,  applying  principle  where  extension  was  made  for  time  of 
payment  of  notes ;  Fish  v.  First  Nat.  Bank,  150  Fed.  527,  80  C.  C.  A. 
266,  applying  rule  to  partnership  note  assumed  by  one  partner  npon 
dissolution  of  partnership;  Herd  v.  Tuohy,  133  Cal.  62,  65  Pac.  Hi, 
holding  where  mortgagor,  with  knowledge  of  mortgagee,  conveyed  prem" 
ises  to  one  who  assumed  mortgage,  and  mortgagee  agreed  in  writing 
with  grantee  to  extend  time,  mortgagor  not  liable  for  deficiency; 
Ambrose  v.  Hayes,  36  App.  D.  C.  260,  holding  request  "to  be  lenient'' 
in  requiring  payment  of  rent  will  not  release  surety  of  lessee;  Catholic 
University  v.  Morse,  32  App.  D.  C.  202,  applying  principle  where  action 
on  bond  of  principal  was  deferred;  Foster  v.  Leininger,  33  Ind.  App- 
674,  72  N.  E.  165,  contract  between  two  parties  for  benefit  of  third  en- 
forceable by  latter,  although  not  privy  and  no  consideration  yassin£ 
from  him ;  Miller  v.  Kennedy,  12  S.  D.  482,  81  N.  W.  907,  holding  where 
mortgagee  has  knowledge  of  purchaser's  assumption  of  mortgage  en  i*fl" 
conveyed,  his  agreement  with  vendee  extending  time  of  payment,  ag*1IlS* 
objection  of  mortgagor,  discharges  him  from  liability  for  deficiency ; 
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Sully  ▼.  Childress,  106  Tenn.  112, 60  S.  W.  500,  holding  relation  of  makers 
of  note  is  that  of  sureties  to  one  who  has  assumed  its  payment  for  them 
and  to  one  who,  after  such  assumption  and  with  knowledge  of  it, 
took  an  assignment  of  debt;  Simpson  Logging  Co.  v.  Northwest  Bridge 
Co.,  76  Wash.  538,  137  Pac.  129,  holding  where  obligee  failed  to  hold 
balance  due  principal  as  required  by  bond  of  surety,  latter  was  re- 
leased; Hoffman  v.  Habighorst,  49  Or.  390,  91  Pac.  21,  and  Hoffman  v. 
Habighorst,  49  Or.  396,  89  Pac.  956,  both  holding  extension  of  time  will 
relieve  sureties  from  obligation  to  assignee  of  payee;  Pratt  v.  Conway, 
148  Mo.  296,  71  Am.  St.  Rep.  604,  49  S.  W.  1029,  Hall  v.  Johnston,  6 
Tex.  Civ.  App.  114,  24  S.  W.  863,  Merchants'  Ins.  Co.  v.  Story,  13  Tex. 
Civ.  App.  132,  35  S.  W.  72,  and  Schroeder  v.  Kinney,  15  Utah,  467,  49 
Pac.  896,  all  following  rule;  Scott  v.  Scruggs,  60  Fed.  725,  9  C.  C.  A. 
246,  maker  of  note  who  is  surety  is  released  by  extension  without  his 
knowledge ;  Nelson  v.  Brown,  140  Mo.  591,  62  Am.  St.  Rep.  761,  41  S.  W. 
962,  mortgagor,  upon  payment  of  debt,  is  subrogated  to  rights  of  mort- 
gagee ;  Commercial  Bank  v.  Wood,  56  Mo.  App.  218,  principle  applied  to 
indorsee  of  note  and  mortgage ;  Wayman  v.  Jones,  58  Mo.  App.  319,  any 
valid  agreement  to  extend  time  discharges  mortgagor;  Parsons  v.  Har- 
rold,  46  W.  Va.  124,  32  S.  E.  1003,  creditor  must  know  relation  of  prin- 
cipal and  surety  to  release  surety  by  contract  of  indulgence. 

Distinguished  in  Fertig  v.  Bartles,  78  Fed.  867,  extension  of  greater 
credit  to  principal  does  not  release  surety ;  American  etc.  Bank  v.  Klock, 
58  Mo.  App.  348,  whatever  securities  surety  holds  are  available  to  credi- 
tor; Travers  v.  Dorr,  60  Minn.  178,  62  N.  W.  270,  mortgagor  is  dis- 
charged only  as  to  value  of  land. 

Extension  of  time  to  grantee  who  has  assumed  mortgage  debt  as  re- 
leasing personal  liability  of  mortgagor.    Note,  9  Ann.  Oas.  259. 

Effect  on  mortgagor's  obligation  of  modification  between  mortgagee 
and  subsequent  grantee.    Note,  4  L.  R.  A.  (N.  S.)  670. 

Liability  of  original  mortgagor  or  grantee  assuming  mortgage,  as 
affected  by  extension  of  time  given  subsequent  grantee.  Note,  5 
B.  R.  0.  635,  636. 

Discharge  of  surety  by  alteration  of  contract  between  creditor  and 
principal.    Note,  21  £.  R.  0.  661. 

143  17.  8.  192-196,  36  L.  Ed.  121,  12  Sup.  Ct.  406,  NEW  ORLEANS  ETC. 
B.  B.  GO.  v.  NEW  ORLEANS. 

Exemption  Is  never  presumed;  intention  to  exempt  must  be  clearly 
expressed. 

Approved  in  City  of  St.  Louis  v.  United  Railways  Co.,  210  U.  8.  274, 
280,  52  L.  Ed.  1058, 1060,  28  Sup.  Ct.  630,  holding  agreement  to  pay  sum 
for  use  of  streets  will  not  relieve  railway  from  license  tax;  New  York  v. 
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State  Board  of  Tax  Commrs.,  199  U.  S.  41,  50  L.  Ed.  77,  25  Sup.  Ct.  715, 
special  franchise  tax  does  not  impair  obligation  of  contracts  under 
which  street  railway  franchises  were  given;  Savannah  etc.  Ry.  Co.  v. 
Savannah,  198  U.  S.  398,  399,  49  L.  Ed.  1100,  25  Sup.  Ct.  690,  exemption 
of  street  railroad  from  trackage  tax  of  one  dollar  a  mile  not  implied 
from  contract  with  city ;  Theological  Seminary  v.  Illinois,  188  U.  S.  672, 
47  L.  Ed.  648,  23  Sup.  Ct.  387,  holding  charter  exemption  from  taxation 
of  whatever  kind  and  description  belonging  to  or  appertaining  to  theo- 
logical seminary  does  not  include  property  held  as  investment ;  American 
Smelting  etc.  Co.  v.  People,  34  Colo.  253,  82  Pac.  535,  act  imposing  filing 
fee  upon  foreign  corporations  wishing  to  do  business  in  State  does  not 
impliedly  exempt  them  from  further  taxation;  City  of  St.  Louis  v. 
United  Rys.  Co.,  263  Mo.  437,  446,  463,  174  S.  W.  88,  91,  96,  upholding 
tax  imposed  on  street  railway  based  on  number  of  passengers  carried; 
Nebraska  Telephone  Co.  v.  City  of  Lincoln,  82  Neb.  68,  28  L.  R.  A 
(N.  S.)  221, 117  N.  W.  287,  upholding  occupation  tax  measured  on  gross 
earnings  of  telephone  company ;  North  Jersey  St.  Ry.  Co.  v.  Mayor  etc. 
of  Jersey  City,  73  N.  J.  L.  485,  63  Atl.  834,  upholding  franchise  tax  im- 
posed on  street  railway;  Rochester  v.  Rochester  Ry.  Co.,  182  N.  Y.  113, 
70  L.  R.  A.  773,  75  N.  E.  957,  since  municipality  cannot  contract  away 
taxing  power  of  State,  law  compelling  surface  railroads  to  pave  between 
tracks  upheld ;  Kidd  v.  Roberts,  43  Okl.  607,  143  Pac.  863,  holding  lands 
allotted  to  Indians,  except  homesteads,  are  subject  to  taxation;  Okla- 
homa City  v.  Shields,  22  Okl.  294,  100  Pac.  572,  holding  railroad  liable 
for  paving  of  its  right  of  way;  Gaar,  Scott  &  Co.  v.  Shannon,  52  Tex. 
Civ.  640,  115  S.  W.  362,  upholding  franchise  tax  imposed  on  foreign  cor- 
poration; Southwestern  Tel.  etc.  Co-  v.  San  Antonio,  32  Tex.  Civ.  102, 
73  S.  W.  860,  franchise  exercised  in  city  is  property  within  charter  pro- 
vision requiring  all  property  to  be  taxed ;  Newport  News  etc.  B.y.  Co.  v. 
Newport  News,  100  Va.  163,  40  S.  E.  647,  holding  municipal  ordinance 
granting  franchise  for  street  railway,  though  silent  as  to  taxation,  does 
not  grant  immunity  from  payment  of  license  tax;  Salt  Lake  City  v. 
Utah  etc.  Ry.  Co.,  45  Utah,  58,  59,  142  Pac.  1070,  upholding  tax  on  light 
com  pan}-  based  on  number  of  meters  served ;  Memphis  v.  Union  &  Plant- 
era  '  Bank,  91  Tenn.  551,  19  S.  W.  759,  Memphis  v.  Home  Ins.  Co.,  91 
Tenn.  562,  19  S.  W.  1043,  Memphis  v.  Memphis  City  Bank,  91  Tenn. 
580,  19  S.  W.  1046,  Turnpike  Cases,  92  Tenn.  373,  22  S.  W.  75,  State  v. 
Bank  of  Commerce,  95  Tenn.  228,  31  S.  W.  995,  and  Knoxville  etc.  R.  R. 
Co.  v.  Harris,  99  Tenn.  693,  43  S.  W.  117,  all  following  rule;  Bank  of 
Commerce  v.  Tennessee,  161  U.  S.  146,  40  L.  Ed.  649,  16  Sup.  Ct.  460, 
surplus  of  bank  is  not  exempt  under  statute  exempting  its  stock;  Ford 
v.  Delta  etc.  Land  Co.,  164  U.  S.  666,  41  L.  Ed.  592,  17  Sup.  Ct.  232, 
general  exemption  applies  only  to  property  employed  in  business;  does 
not  release  from  assessments  for  local  improvements;  Shelby  Co.  v. 
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Union  &  Planters'  Bank,  161  U.  S.  159,  40  L.  Ed.  655,  16  Sup.  Ct.  561, 
limitation  on  each  share  of  capital  stock  does  not  limit  tax  on  capital 
stock  nor  surplus. 

Street  railway  franchise  is  not  exempt,  although  purchased  from  city 
at  agreed  price. 

Approved  in  Africa  v.  Board  etc.  of  Knoxville,  70  Fed.  734,  following 
rule. 

Distinguished  in  Detroit  v.  Detroit  etc.  Ry.  Co.,  56  Fed.  888,  city 
cannot  grant  vested  interest  in  streets  to  operate  railroad  for  longer 
time  than  life  of  grantee  company. 

Corporation  takes  property  subject  to  same  taxation  as  others  unless 
expressly  exempted. 

Approved  in  Knoxville  etc.  R.  R.  v.  Harris,  99  Tenn.  700,  43  S.  W. 
119,  exemption  from  ad  valorem  does  not  embrace  privilege  taxes; 
Union  etc.  Bank  v.  Memphis,  111  Fed.  566,  49  C.  C.  A.  455,  arguendo. 

Distinguished  in  Memphis  v.  Union  &  Planters'  Bank,  91  Tenn.  556, 
19  S.  W.  760,  provision  for  stated  tax  on  subscribed  stock,  in  lieu  of 
all  taxes,  protects  corporation  from  further  taxation. 

Taxation  of  corporate  franchises.    Note,  57  L.  R.  A.  37,  38. 

Corporate  taxation  as  affected  by  contract  clause  in  Federal  Con- 
stitution.   Note,  60  L.  R.  A.  89,  98. 

Constitutional    equality    as    to    corporation    taxation.    Note,    60 
L.  R.  A.  324,  333. 

143  U.  8.  196-202,  36  L.  Ed.  123,  12  Sup.  Ct.  435,  WATERMAN  T.  ALDEN. 
Miscellaneous.    Miscited  in  Turnpike  Cases,  92  Tenn.  373. 

143  U.  S.  202-206,  36  L.  Ed.  126,  12  Sup.  Ot.  417,  IN  BE  WOODS. 

Supreme  Court  can  review  Circuit  Court  of  Appeals'  decision  by  cer- 
tiorari only  when  important  questions  involved. 

Approved  in  Hamilton-Brown  Shoe  Co.  v.  Wolf  Bros.  &  Co.,  240  U.  S. 
258,  60  L.  Ed.  633,  36  Sup.  Ct.  271,  holding  on  appeal  to  Supreme  Court, 
latter  may  rectify  errors  occurring  in  interlocutory  proceedings;  Ander-* 
son  v.  Moyer,  193  Fed.  506,  holding  refusal  to  issue  writ  of  certiorari 
will  not  imply  affirmance  of  decision;  Burget  v.  Robinson,  123  Fed.  268, 
59  C.  C.  A.  260,  holding  where  application  to  Supreme  Court  for  cer- 
tiorari to  Circuit  Court  of  Appeals,  presenting  identical  issues  which 
were  determined  by  that  court,  has  been  summarily  denied,  Circuit  Court 
of  Appeals  cannot  pass  on  same  matters  on  rehearing;  Lau  Ow  Bew 
v.  United  States,  144  U.  S.  55,  36  L.  Ed.  343,  12  Sup.  Ct.  519,  and 
Columbus  Watch  Co.  v.  Robbins,  148  U.  S.  269.,  37  L.  Ed.  446,  13  Sup. 
Ct.  595,  Supreme  Court  may  direct  any  case  not  appealable  to  be  cer- 
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tified  by  Circuit  Court  of  Appeals;  American  Const.  Co.  v.  Jackson- 
ville etc.  Ry.  Co.,  148  U.  S.  383,  37  L.  Ed.  491,  13  Sup.  Ct.  763,  and 
Forsyth  v.  Hammond,  166  U.  S.  514,  41  L.  Ed.  1098,  17  Sup.  Ct.  668, 
but  power  will  be  exercised  sparingly,  Cumberland  &  Pa.  R.  R.  Co. 
v.  State,  92  Md.  690,  48  Atl.  510,  arguendo. 

143  17.  8.  207-216,  36  L.  Ed.  126,  12  Sap.  Ot.  407,  HOBNER  T.  UNITED 
STATES. 

Section  S894,  of  the  Bevised  Statutes,  forbidding  use  of  mails  to  lot- 
teries, does  not  abridge  freedom  of  speech  or  press. 

Approved  in  Golden  &  Co.  v.  Justice's  Court,  23  Cal.  App.  801,  140 
Pac.  59,  and  Rose  v.  State,  4  Ga.  App.  600,  62  S.  E.  123,  both  uphold- 
ing conviction  for  soliciting  sale  of  intoxicating  liquor  by  indictment; 
United  States  v.  Martin,  50  Fed.  920,  inviolability  of  private  corres- 
pondence is  not  infringed  by  excluding  obscene  letters  from  mails; 
MacDaniel  v.  United  States,  87  Fed.  326,  power  to  determine  what 
should  be  carried  in  mails  is  in  Congress. 

Constitutional  liberty  of  speech  and  press.    Note,  15  Ann.  Gas.  10. 

Constitutional    freedom    of   speech    and    of    the    press.    Note,  32 
L.  R.  A.  830. 

Under  section  3894,  one  guilty  of  knowingly  delivering  lottery  adver- 
tisements by  mail  may  be  Indicted  where  delivered. 

Approved  in  United  States  v.  Thayer,  209  U.  S.  44,  52  L.  Ed.  675,  28 
Sup.  Ct.  426,  upholding  conviction  for  soliciting  contributions  from 
postoffice  employees ;  Burton  v.  United  States,  202  U.  S.  389,  50  L.  Ed. 
1074,  26  Sup.  Ct.  688,  absence  of  defendant  from  district  when  accept- 
ance of  offer  to  perform  illegal  services  was  communicated  to  corpora- 
tion therein,  does  not  deprive  Federal  court  of  jurisdiction;  Davis  v. 
United  States,  104  Fed.  138,  43  C.  C.  A.  448,  holding,  under  Interstate 
Commerce  Law,  section  10,  paragraph  3,  punishing  offense  of  false  bill- 
ing in  order  to  obtain  reduction  in  transportation  rates,  offense  is 
punishable  where  property  delivered  for  transportation;  Hyde  v. 
United  States,  35  App.  D.  C.  477,  holding  conspiracy  to  defraud  United 
States  out  of  public  lands  may  be  indicted  when  committed;  In  re 
Fowles,  89  Kan.  436,  47  L.  R.  A.  (N.  S.)  227,  131  Pac.  600,  holding 
father  may  be  punished  for  failure  to  support  child  even  though  child 
in  another  State. 

Distinguished  in  United  States  v.  Conrad,  59  Fed.  462,  463,  offense  of 
depositing  in  mail  cannot  be  punished  in  jurisdiction  where  delivered; 
United  States  v.  Fowkes,  53  Fed.  17,  3  C.  C.  A.  394,  venue  of  offense 
against  Interstate  Commerce  Act. 

Habeas  corpus  issues  to  review  district  judge's  decision  as  to  Juris- 
diction of  court  to  which  prisoner's  removal  asked. 
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Approved  in  Price  v.  Henkel,  216  U.  S.  490,  492,  54  L.  Ed.  585,  586, 
30  Sup.  Ct.  257,  holding  one  good  count  in  indictment  will  support 
order  for  removal;  United  States  v.  Lair,  195  Fed.  52,  115  C.  C.  A. 
49,  holding  erroneous  determination  that  offense  was  committed  within 
certain  district  will  not  render  conviction  void;  Ex  parte  Hyde,  194 
Fed.  210,  holding  court  will  only  consider  whether  indictment  charged 
offense;  Pereles  v.  Weil,  157  Fed.  421,  holding  indictment  is  presump- 
tive evidence  of  probable  cause;  United  States  v.  Yarborough,  122  Fed. 
299,  holding  one  arrested  for  removal  to  another  district  should  be 
given  apprisal  of  right  to  be  present  before  judge  to  resist  application, 
and  be  given  notice  of  time  and  place  when  application  will  be  made; 
Stewart  "v.  United  States,  119  Fed.  93,  55  C.  C.  A.  641,  holding  where 
prisoner,  arrested  on  warrant  based  on  indictment  in  foreign  district, 
is  committed  for  remoyal  to  foreign  district  solely  on  strength  of  in- 
dictment, habeas  corpus  lies  to  examine  indictment;  In  re  Richter,  100 
Fed.  296,  297,  holding  complaint  on  which  person  is  arrested  for  re- 
moval to  another  district  may  be  made  on  information  and  belief; 
Eureka  County  Bank  Habeas  Corpus  Cases,  35  Nev.  120,  126  Pac.  668, 
holding  court  may  hear  testimony  in  habeas  corpus  proceeding;  In  re 
Terrell,  51  Fed.  214,  Circuit  Court  may  examine  indictment  under 
habeas  corpus;  In  re  Greene,  52  Fed.  106,  107,  Circuit  Court  should 
determine  whether  crime  is  charged  and  whether  it  is  within  jurisdic- 
tion of  court  where  pending;  United  States  v.  Fowkes,  53  Fed.  15,  3 
C.  C.  A.  394,  determination  should  be  whether  act  is  crime  and  whether 
jurisdiction  is  in  district  removed  to;  In  re  Hacker,  73  Fed.  469,  in- 
sufficiency of  indictment  will  not  be  tried  on  habeas  corpus;  United 
States  v.  Yinnie,  74  Fed.  222,  mere  defect  in  form  of  indictment  or 
procedure  will  not  prevent  removal ;  In  re  Beshears,  79  Fed.  74,  pris- 
oner should  have  notice  and  opportunity  for  objection  to  removal; 
United  States  v.  Lee,  84  Fed.  627,  district  to  which  removal  is  sought 
must  have  jurisdiction;  In  re  Christian,  82  Fed.  888,  removal  must  be 
for  purpose  of  trial  only. 

Identity  of  prisoner  may  be  conclusively  determined  in  such  case. 
Approved  in  In  re  Sing  Lee,  54  Fed.  337,  following  rule. 

143  U.  S.  215-224,  36  L.  Ed.  130,  12  Sap.  Ot.  440,  LAWRENCE  V.  NELSON. 

Decree  against  administrator  appearing  in  Federal  court  in  other  State 
binds  him  and  assets. 

Approved  in  Hayes  v.  Pratt,  147  U.  S.  569,  37  L.  Ed.  284,  13  Sup.  Ct. 
507,  administrator  may  sue  in  foreign  State  by  complying  with  its 
laws;  Hovey  v.  Elliott,  167  U.  S.  446,  42  L.  Ed.  281,  17  Sup.  Ct.  855, 
simply  referring  to  the  point  but  not  deciding;  King  v.  Martins- 
burg  Power  Co.,  229  Fed.  861,  holding  foreign  administrator  cannot 
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sue  in  Federal  courts  of  West  Virginia;  Perkins  v.  Hendry x,  127 
Fed.  448,  holding  where  original  bill  in  equity  was  brought  against 
firm,  and  after  decree  dismissing  bill  firm  was  dissolved  by  death  of 
nonresident  partner,  personal  representatives  of  such  partner,  wio 
were  not  within  jurisdiction,  were  not  indispensable  parties;  Scruggs  v. 
Scruggs,  105  Fed.  31,  holding  administrator  appointed  by  court  of  one 
State  is  not  subject  to  action  in  court  of  another  State  by  heir  to  es- 
tablish his  right  to  distributive  share  in  estate;  State  v.  Adams,  83 
S.  C.  152,  65  S.  E.  221,  holding  one  convicted  of  murder  bound  by  deci- 
sion of  Supreme  Court  affirming  judgment 

Distinguished  in  Greer  v.  Ferguson,  56  Ark.  332, 19  S.  W.  967,  power 
of  executors  to  defend  suit  in  foreign  State  may  be  questioned. 

Foreign  judgments  against  an  executor  or  administrator.    Note, 
27  L.  R.  A.  109,  116. 

State  cannot  defeat  FederaJ  court's  jurisdiction  to  administer  estates 
in  proper  cases. 

Approved  in  David  Lupton's  Sons  Co.  v.  Automobile  Club,  225  U.  S. 
500,  Ajul  Gas.  1914A,  699,  56  L.  Ed.  1182,  32  Sup.  Ct.  711,  holding 
foreign  corporation  failing  to  comply  with  State  law  cannot  be  denied 
privilege  of  suing  in  Federal  court;  Waterman  v.  Canal-Louisiana  Bank 
etc.  Co.,  215  U.  S.  43,  54  L.  Ed.  84,  30  Sup.  Ct.  10,  holding  Federal 
court  can  determine  interest  of  heir  in  lapsed  legacy;  Security  Trust 
Co.  v.  Black  River  Nat.  Bank,  187  U.  S.  227,  47  L.  Ed.  155,  23  Sup.  Ct 
58,  holding  nonresident  owner  of  claim  against  decedent's  estate  can- 
not maintain  suit  against  administrator  in  Federal  court  where  suit, 
if  brought  in.  State  courts,  would  have  been  barred  by  statutes  of  State; 
Johnson  v.  Johnson,  225  Fed.  419,  upholding  right  of  Circuit  Court  to 
administer  estate;  Newberry  v.  Wilkinson,  199  Fed.  680,  118  C.  C.  A. 
Ill,  holding  orders  of  State  probate  courts  are  binding  on  Federal 
courts;  Pulver  v.  Leonard,  176  Fed.  590,  holding  legatee  may  maintain 
suit  in  Federal  court  to  determine  his  share  of  estate ;  Atchison  etc.  Ry« 
Co.  v.  Love,  174  Fed.  63,  holding  railroad  may  institute  action  in  Fed- 
eral courts  to  determine  validity  of  established  rates;  Benker  v.  Meyer, 
154  Fed.  293,  83  C.  C.  A.  270,  holding  foreign  administrator  bound  by 
judgment  of  Supreme  Court  affecting  title  to  property  of  estate;  Mor- 
rill v.  American  Reserve  Bond  Co.,  151  Fed.  314,  holding  Federal  court 
can  obtain  jurisdiction  of  securities  deposited  with  State  for  benefit 
of  bondholders  of  corporation ;  Brun  v.  Mann,  151  Fed.  151,  12  L.  B.  A 
(N.  S.)  154,  80  C.  C.  A.  513,  holding  Federal  court  could  compel  ad- 
ministrator to  sell  land  to  satisfy  claim ;  Pourier  v.  McKinzie,  147  Fed. 
289,  Federal  court  has  jurisdiction  of  suit  for  shares  in  estate  of  dece- 
dent, especially  where  none  of  it  has  passed  into  administrator's  hands; 
Beaumont  v.  Beaumont,  144  Fed.  289,  where  administratrix  qualifies 
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Herself  to  bring  suit  in  State  court  by  filing  letters,  she  may  also  sue 
in  Federal  court;  Schurmeier  v.  Connecticut  etc.  Ins.  Co.,  137  Fed.  44, 
69  C.  C.  A.  22,  Federal  courts  can  adjudicate  claims  against  estates  of 
decedents,  although  State  legislation  gives  exclusive  jurisdiction  to  its 
probate  courts;  Barber  Asphalt  Pav.  Co.  v.  Morris,  132  Fed.  949,  67 
L.  R.  A.  761,  66  C.  C.  A.  55,  city  charter  provision  for  appeal  from 
rejection  of  claim  against  city  to  State  court  does  not  oust  jurisdiction 
of  Federal  court ;  Security  Trust  Co.  v.  Dent,  104  Fed.  386,  43  C.  C.  A. 
594,  holding  Minnesota  statutes  requiring  all  .creditors  of  decedent  to 
present  claims  to  probate  court  within  such  time  not  less  than  six  nor 
more  than  eighteen  months  from  granting  of  administration,  as  court 
may  allow,  and  providing  that  claims  not  so  presented  are  barred, 
does  not  deprive  Federal  court  of  jurisdiction  of  action  by  nonresident 
creditor  against  personal  representative,  brought  within  full  eighteen 
months;  Hayes  v.  Pratt,  147  U.  S.  570,  37  L.  Ed.  284,  13  Sup.  Ct.  507, 
Semmes  v.  Whitney,  50  Fed.  666,  Comstock  v.  Herron,  55  Fed.  811,  5 
C.  C.  A.  266,  and  Heaton  v.  Thatcher,  59  Fed.  731,  all  following  rule ; 
Davis  v.  Davis,  89  Fed.  537,  Federal  court  has  jurisdiction  in  suit  for 
specific  performance  upon  diverse  citizenship,  though  property  is  being 
administered  in  State  court;  Hampton  Lumber  Co.  v.  Ward,  95  Fed.  4, 
Federal  court  has  jurisdiction  of  suit  by  a  creditor  to  administer  assets 
of  deceased ;  dissenting  opinion  in  Moore  v.  Fidelity  Trust  Co.,  138  Fed. 
1009,  70  C.  C.  A.  663,  majority  holding  where  accounting  between 
executors  and  surviving  partner  was  pending  in  State  probate  court, 
bill  for  accounting  by  distributee  under  will  not  maintainable  in  Fed- 
eral court;  dissenting  opinion  in  Wahl  v.  Franz,  100  Fed.  698,  699,  40 
C.  C.  A.  638,  majority  holding  proceeding  for  probate  of  will  is  not 
"suit  of  civil  nature  at  law  or  in  equity,' '  within  meaning  of  Judiciary 
Act  1888,  §§  1,  2. 

Distinguished  in  Walker  v.  Brown,  58  Fed.  30,  31,  creditor  of  estate 
is  not  such  a  cestui  que  trust  of  administrator  as  will  enable  him,  on 
that  ground,  to  sue  in  Federal  court. 

14S  U.  S.  224-274,  36  L.  Ed.  134,  12  Sup.  Ct.  418,  HAMMOND  v.  HOPKINS. 
Equity  will  not  aid  party  guilty  of  unconscionable  actions  and  laches. 
Approved  in  Sunny  Brook  Zink  etc.  Co.  v.  Metzler,  231  Fed.  310, 
upholding  right  to  redeem  from  mortgage  within  one  year;  United 
States  v.  Puget  Sound  Traction,  Light  etc.  Co.,  215  Fed.  439,  holding 
United  States  cannot  sue  to  cancel  patent  after  six  years;  Davey  v. 
Dodge,  213  Fed.  728,  130  C.  C.  A.  236,  refusing  to  enforce  claim  seven- 
teen years  old;  Mastin  v.  Noble,  157  Fed.  509,  85  C.  C.  A.  98,  holding 
equity  will  set  aside  conveyance  obtained  through  fraud;  Balfour  v. 
San  Joaquin  Valley  Bank,  156  Fed.  503,  holding  bill  filed  within  stat- 
ute of  limitations  not  demurrable  because  fraud  not  discovered  sooner; 
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Steinbeck  v.  Bon  Homme  Mining  Co.,  152  Fed.  343,  81  G.  C.  A.  411, 
holding  delay  of  six  years  will  bar  snit  to  set  aside  tax  title;  Arbuckle 
v.  Kelley,  144  Fed.  278,  one  permitting  lands  to  be  sold  for  taxes  and 
paying  no  attention  to  them  for  eighteen  years,  when  their  value  is 
increased,  barred  by  laches  from  asserting  technical  irregularities  in 
sale;  Gunnison  v.  Chicago  etc.  Ry.  Co.,  117  Fed.  646,  holding  long  delay 
in  enforcing  foreclosure  of  second  mortgage  on  railroad  barred  suit  by 
bondholders  as  against  purchasers  under  prior  foreclosure;  Elliott  v. 
Elliott,  3  Alaska,  373,  374,  holding  delay  of  four  years  fatal  to  suit 
to  assert  interest  in  mine;  American  Mortgage  Co.  v.  Williams,  103 
Ark.  500,  145  S.  W.  241,  holding  principal  delaying  five  years  could 
not  sue  agent  for  secret  commissions;  Finley  v.  Finley,  103  Ark.  60, 
145  S.  W.  886,  holding  delay  of  five  years  fatal  to  suit  to  set  aside 
conveyance;  Emerson  v.  Kennedy  Min.  &  Mill.  Co.,  169  Cal.  724,  147 
Pac.  941,  refusing  to  allow  suit  to  determine  title  to  land  after  delay 
of  forty  years;  Burling  v.  Newlands,  4  Cal.  Unrep.  948,  39  Pac.  52, 
holding  equity  will  not  relieve  from  fraud  after  delay  of  ten  years; 
Levis  v.  Kengla,  8  App.  D.  C.  239,  refusing  to  allow  suit  to  set  aside 
sale  after  delay  of  fifteen  years;  Gray  v.  Bloom,  151  Iowa,  571,  132 
N.  W.  44,  refusing  to  allow  attack  on  sheriff's  deed  after  fifteen  years; 
Warner  v.  Hamill,  134  Iowa,  290,  111  N.  W.  942,  refusing  to  allow 
attack  on  conveyance  under  will  after  thirteen  years;  Heirs  of  Ledoux 
v.  Lavedan,  52  La.  Ann.  332,  27  South.  205,  applying  rule  in  suit  to 
declare  property  part  of  estate;  Love  v.  Rogers,  118  Md.  532,  85  Atl. 
774,  refusing  to  allow  attack  on  tax  title  after  delay  of  seventeen 
years;  Sawyer  v.  Cook,  188  Mass.  168,  74  N.  E.  358,  one  who  with 
others  purchased  land  to  be  by  them  sold  in  city  lots,  but  furnished 
no  money,  and  year  later  assigned  interest,  by  failure  to  perform  and 
laches,  after  twenty-nine  years  lost  all  right  to  accounting;  Kimes  v. 
Northern  Pac.  R.  Co.,  49  Mont.  576,  144  Pac.  157,  holding  delay  of 
fifteen  years  fatal  to  suit  to  assert  title  in  land;  Kavanaugh  v.  Flavin, 
35  Mont.  138,  88  Pac.  766,  allowing  nonsuit  where  there  was  delay  of 
twelve  years  in  bringing  suit;  Sweet  v.  Lowry,  123  Minn.  16,  47  I*.  B. 
A.  (N.  S.)  451,  142  N.  W.  883,  refusing  to  allow  suit  to  redeem  from 
mortgage  after  delay  of  thirty-five  years;  Gamble  v.  Hanchett,  34  Nev. 
429,  126  Pac.  134,  refusing  to  allow  suit  to  determine  interest  in  mine; 
Patterson  v.  Havitt,  11  N.  M.  23,  55  L.  R.  A.  658,  66  Pac.  558,  co-owner 
of  mine  who  waits  eight  years  after  deed  refused  to  enforce  rights, 
mine  having  meantime  greatly  increased  in  value,  by  expenditure  of 
defendants,  guilty  of  laches;  Evans  v.  Steele,  125  Tenn.  496, 145  S.  W. 
166,  holding  delay  of  forty  years  in  presenting  "post  notes"  would 
operate  against  validity  of  same;  Likens  v.  Likens,  136  Wis.  327,  117 
N.  W.  801,  holding  delay  of  ten  years  would  bar  suit  to  attack  convey- 
ance under  mortgage;  Plant  v.  Fittro,  65  W.  Va.  150,  63  S.  E.  770,  hold- 
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ing  ward  cannot  attack  account  of  guardian  after  nine  years;  Foster 
v.  Mansfield  etc.  R.  R.  Co.,  146  U.  S.  101,  36  L.  Ed.  90S,  33  Sup.  Ct.  13, 
Gildersleeve  v.  New  Mexico  Min.  Co.,  161  U.  S.  578,  40  L.  Ed.  814,  16 
Sup.  Ct.  665,  Penn  etc.  Ins.  Co.  v.  Austin,  168  U.  S.  697,  42  L.  Ed. 
6S1,  18  Sup.  Ct.  228,  Kemp  v.  Nickerson,  66  Fed.  683,  Halsey  v. 
Cheney,  68  Fed.  768,  15  C.  C.  A.  656,  Cockrill  v.  Cockrill,  92  Fed.  817, 
34  C.  C.  A.  254  (affirming  79  Fed.  149),  Burling  v.  Newlands,  112  Cal. 
502,  44  Pac.  818,  French  v.  French  (Tenn.),  52  S.  W.  523,  Cecil  v. 
Clark,  44  W.  Va.  687,  30  S.  E.  227,  Rogers  v.  Van  Nortwick,  87  Wis. 
428,  58  N.  W.  762,  and  Melms  v.  Pahst  Brewing  Co.,  93  Wis.  173,  57 
Am.  St.  Rep.  911,  66  N.  W.  524,  all  following  rule ;  Johnston  v.  Standard 
Min.  Co.,  148  U.  S.  371,  87  L.  Ed.  486,  13  Sup.  Ct.  589,  and  Loomis  v. 
Rosenthal,  34  Or.  602,  57  Pac.  60,  where  property  is  of  uncertain  or 
speculative  value  party  must  act  promptly;  Alsop  v.  Riker,  155  U.  S. 
461,  89  L.  Ed.  223,  15  Sup.  Ct.  167,  equity  may  refuse  relief  even  if 
delay  is  less  than  period  of  statute  of  limitations;  Edison  etc.  Light 
Co.  v.  Equitable  etc.  Assur.  Co.,  55  Fed.  480,  and  Holladay  v.  Land 
etc.  Imp.  Co.,  57  Fed.  791,  6  C.  C.  A.  560,  where  partnership  settlement 
had  stood  for  twenty-four  years;  Richardson  v.  D.  M.  Osborne  Co.,  82 
Fed.  97,  laches  may  prevent  recovery  for  infringement  of  patent; 
Miles  v.  Vivian,  79  Fed.  853,  25  C.  C.  A.  208,  where  action,  if  at  law, 
would  have  been  barred;  Whitridge  v.  Whitridge,  76  Md.  85,  24  Atl. 
654,  laches  will  not  bar  if  satisfactorily  explained. 

Distinguished  in  Nease  v.  Coal  etc.  Ry.  Co.,  195  Fed.  997,  holding 
right  of  party  to  royalties  on  coal  mined  cannot  be  defeated  by  laches; 
Pryor  v.  Mclntire,  7  App.  D.  C.  433,  holding  delay  would  not  bar  suit 
to  set  aside  fraudulent  conveyances  made  by  trustee ;  dissenting  opinion 
in  Schurmeier  v.  Connecticut  Mut.  life  Ins.  Co.,  171  Fed.  19,  96  C.  C.  A. 
107,  majority  holding  commencement  of  suit  on  claim  against  estate 
is  sufficient  presentation  of  same. 

Equity  rule,  as  to  laches,  applies  peculiarly  where  principals  or  wit- 
nesses have  died. 

Approved  in  American  St.  Car  Advertising  Co.  v.  Jones,  122  Fed. 
808,  holding  suit  for  royalties  not  barred  where  defendant  paid  royal- 
ties under  parol  license  until  1889,  and  in  1895  patentee  assigned  patent 
to  complainant,  who  had  no  knowledge  of  license  until  1900,  when  pat- 
entee assigned  him  claim  for  past  royalties,  and  on  refusal  to  pay 
brought  suit;  Potts  v.  Alexander,  118  Fed.  887,  890,  denying  motion 
to  file  replication  nunc  pro  tunc  over  ten  years  after  suit  dismissed; 
Benson  v.  Dempster,  183  111.  309,  55  N.  E.  656,  holding  delay  of  thirty- 
eight  years  by  grantor  in  absolute  deed  in  asserting  express  trust  under 
which  grantee  was  to  reconvey  property  bars  relief  where  during  that 
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time  he  permitted  heirs  of  grantee,  who  died  shortly  after  conveyance, 
to  believe  they  were  absolute  owners  of  property  without  asserting  trust 
until  property  had  become  valuable;  Ripple  v.  Kuehne,  100  Md.  677,  60 
Atl.  465,  eight  years'  delay  with  death  of  party  charged  with  fraud 
and  attorney  conducting  transaction,  bars  relief  from  assignment  of 
stock  fraudulently  procured ;  Skelding  v.  Dean,  141  Mich.  148, 104  N.  W. 
412,  where  trustee  needing  money  suggested  to  beneficiaries  that  they 
purchase  his  houses  with  trust  funds,  which  was  done  at  seemingly  fair 
price,  they  cannot  question  transaction  four  years  later  and  two  years 
after  his  death ;  Dexter  v.  McDonald,  196  Mo.  401,  95  S.  W.  368,  twelve 
years '  delay  by  one  entitled  under  agreement  to  half  net  profits  of  sale 
of  land  is  laches;  Dugan  v.  O'Donnell,  68  Fed.  993,  in  absence  of  clear 
proof  good  faith  will  be  presumed;  Burling  v.  Newlands,  112  Cal.  502, 
44  Pac.  818,  where  there  was  acquiescence  for  ten  years  while  one  party 
lived;  Melms  v.  Pabst  Brewing  Co.,  93  Wis.  173,  57  Am.  St.  Rep.  911, 
66  N.  W.  524,  where  heirs  acquiesced  in  sale  for  more  than  twenty 
years. 

EacTi  case  of  laches  must  be  governed  by  Its  own  circumstances. 

Approved  in  United  States  Casualty  Co.  v.  Charleston  etc.  Mfg.  Co., 
183  Fed.  247,  holding  one  accepting  benefits  of  insurance  policies  cannot 
later  repudiate  them;  Williams  v.  Woodruff,  35  Colo.  65,  5  L.  E.  A. 
(N.  S.)  986,  85  Pac.  102,  holding  delay  of  thirteen  years  will  bar  suit 
for  breach  of  trust ;  Miller  v.  Ash,  156  Cal.  557,  105  Pac.  605,  holding 
rule  of  laches  not  strictly  applicable  where  only  constructive  notice  of 
fraud;  Nelson  v.  Worthington,  3  App.  D.  C.  507,  and  Walker  v.  Mc- 
Intire,  41  App.  D.  C.  383,  both  holding  evidence  did  not  show  sufficient 
laches  as  would  bar  recovery;  Geter  v.  Simmons,  57  Fla.  430,  49  South. 
133,  refusing  to  set  aside  conveyance  of  land;  Golden  v.  Claudel,  85 
Kan.  471, 118  Pac.  79,  holding  delay  of  three  years  will  not  bar  specific 
performance  of  contract  to  convey;  Delmore  v.  Long,  35  Mont.  160, 
88  Pac.  784,  holding  defense  of  laches  not  available  where  fraud  con- 
cealed from  plaintiff;  Halstead  v.  Grinnan,"152  U.  S.  416,  38  L.  Ed. 
497,  14  Sup.  Ct.  643,  following  rule;  Naddo  v.  Bardon,  51  Fed.  498,  2 
C.  C.  A.  335,  seventeen  years  after  execution  sale  is  too  late  to  attack 
judgment  as  void,  though  plaintiff  was  abroad  ten  years;  Bruner  v. 
Finley,  187  Pa.  St.  406,  41  Atl.  340,  delay  for  fifteen  years  to  enforce 
trust  is  laches. 

Distinguished  in  Mclntire  v.  Pryor,  173  U.  S.  57,  43  L.  Ed.  613,  19 
Sup.  Ct.  359,  where  gross  fraud  was  practiced;  Stevens  v.  Grand  Cen- 
tral Man.  Co.,  133  Fed.  31,  67  C.  C.  A.  284,  mineral  patent  obtained  in 
fraud  of  co-owner's  rights. 

Trustee's  purchase,  In  his  own  behalf,  is  only  voidable,  and  may  1* 
confirmed  by  parties  Interested. 
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Approved  in  Hoyt  v.  Latham,  143  U.  S.  568,  36  L.  Ed.  265,  12  Sup. 
Ct.  573,  one  cannot  delay  till  property  advances  and  thus  reap  benefit 
of  sale;  Quirk  v.  Liebert,  12  App.  D.  C.  403,  holding  delay  of  thirteen 
years  will  imply  an  affirmance  on  part  of  beneficiaries ;  Reeder  v.  Lana- 
han,  111  Md.  388,  74  Atl.  580,  holding  trustee's  sale  could  not  be  at- 
tacked after  thirty-three  years;  In  re  Rontons'  Estate,  99  Minn.  238, 
109  N.  W.  229,  holding  cestui  que  trust  acquiescing  in  action  of  trustee 
j cannot  later  repudiate  same;  Shelby  v.  Creighton,  65  Neb.  493,  101 
Am.  St  Rep.  630,  91  N.  W.  372,  sale  to  trustee  of  trust  property  ordi- 
narily voidable,  and  unreasonable  delay  in  repudiating  sale  means  affirm- 
ance; Lewis  v.  Hill,  61  Wash.  312,  112  Pac.  376,  holding  complaint  of 
purchase  by  trustee  cannot  be  made  after  four  years. 

When  beneficiaries  are  bound  by  acts  of  trustees  in  contravention 
of  their  trusts.    Note,  63  Am.  St.  Rep.  475. 

Bill  rnuit  state  clearly  acts  of  fraud  and  when  discovered. 
Approved  in  Root  v.  Woolworth,  150  U.  S.  414,  37  L.  Ed.  1126,  14 
Sup.  Ct.  140,  Whitney  y.  Fox,  166  U.  S.  648,  41  L.  Ed.  1149,  17  Sup. 
Ct.  717,  Eiffert  v.  Craps,  58  Fed.  473,  7  C.  C.  A.  319,  and  McMonagle  v. 
McGlinn,  85  Fed.  92,  to  escape  laches  bill  should  explain  delay;  Hardt 
v.  Heidweyer,  152  U.  S.  560,  38  L.  Ed.  552,  14  Sup.  Ct.  674,  bill  should 
show  how  and  when  knowledge  of  fraud  was  obtained;  Mead  v.  Ches- 
brough  Bldg.  Co.,  151  Fed.  1005,  81  C.  C.  A.  184,  holding  fraud  must 
be  clearly  proven. 

Oestni's  laches,  in  attacking  trustee's  purchase,  can  be  excused  only 
by  showing  actual  hindrance. 

Approved  in  Littell  v.  Hackley,  126  Fed.  315,  61  C.  C.  A.  295,  hold- 
ing where  executor,  who  is  also  surviving  partner  in  firm  in  course  of 
liquidation,  explains  to  sole  legatee  of  deceased  partner  desirability  of 
her  disposing  of  interest  in  firm  property  and  offers  to  purchase  at 
price  fixed  by  business  man  selected  by  her,  sale  will  not  be  set  aside 
after  twelve  years ;  Wade  v.  Odle,  21  Tex.  Civ.  App.  662,  54  S.  W.  789, 
holding  attaching  creditors  claiming  adversely  to  trust  deed  cannot  have 
sale  thereunder  set  aside  because  made  to  its  trustee. 

Where  actual  fraud  is  not  proved  and  persons  accused  are  dead,  equity 
will  apply  rule  as  to  laches. 

Approved  in  Naylor  v.  Foreman-Blades  Lumber  Co.,  230  Fed.  673, 
refusing  to  cancel  deed  after  delay  of  ^ve  years;  Troll  v.  City  of  St. 
Louis,  257  Mo.  657,  168  S.  W.  174,  refusing  to  consider  charge  of  fraud 
against  dead ;  Ware  v.  Galveston  Co.,  146  U.  S.  116,  36  L.  Ed.  910, 13  Sup. 
Ct.  38,  where  there  was  delay  of  thirty-five  years  without  explanation; 
McMonagle  v.  McGlinn,  85.  Fed.  94,  statute  of  limitations  is  enforced 
where  cestui  delays  twelve  years  without  explanation;  Goodson  v.  Good- 
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son,  140  Mo.  217,  41  S.  W.  740,  where  widow  of  partner  delayed  three 
years  in  suing  for  accounting;  De  Manderfield  v.  Field,  7  N.  M.  26,  32 
Pac.  149,  where  imputations  of  fraud  against  deceased  partner  were 
based  on  vague  evidence,  and  correct  balance  could  not  be  struck. 

Laches  defeating  relief  after  repudiation  of  express  trust.    Note,  5 
L.  R.  A.  (N.  S.)  986. 

Evidence  requisite  to  impeach  acknowledgment.    Note,  7  Ann.  Gas. 
251. 

Miscellaneous.  Cited  in  Hartwell  v.  Parks,  240  Mo.  545,  144  S.  W. 
795,  holding  parol  evidence  may  be  offered  to  establish  destroyed  in- 
struments; Sinclair  v.  Gunzenhauser,  179  Ind.  132,  98  N.  E.  56,  hold- 
ing purchasers  from  plaintiff  in  default  case  will  be  protected  where 
case  is  reopened. 

143  U.  a  275-292,  36  L.  Ed.  154,  12  Sup.  Ct.  460,  THE  BARBED-WIRE 
PATENT. 

Reissue  is  void  so  far  as  It  is  extension  of  original;  but  original  is  not 
affected. 

Approved  in  Sheffield  Car  Co.  v.  D'Arcy,  194  Fed.  689,  116  C.  C.  A 
322,  refusing  to  uphold  D'Arcy  patent  for  spring-cushion  structure; 
Thomson  Electric  Co.  v.  Elraira  etc.  Ry.  Co.,  71  Fed.  404,  18  C.  C.  A 
145,  inventor,  by  describing  an  invention  in  a  patent,  is  not  precluded 
from  afterward  patenting  it,  especially  where  application  is  pending; 
Palmer  v.  John  E.  Brown  Mfg.  Co.,  84  Fed.  457,  subsequent  patent  for 
application  of  patentee's  invention  to  special  use  is  void;  Thomson- 
Houston  Electric  Co.  v.  Winchester  etc.  Ry.  Co.,  71  Fed.  206,  prior 
issue  of  subsidiary  patent  does  not  invalidate  generic  patent;  Thomson- 
Houston  Electric  Co.  v.  Ohio  Brass  Co.,  80  Fed.  725,  726,  26  C.  C.  A. 
107,  patent  for  improvement  granted,  pending  application  for  broad 
invention,  does  not  invalidate  latter. 

Date  of  application,  not  of  patent,  determines  legal  effect  of  patents 
to  same  Inventor. 

Approved  in  Kinnear  Mfg.  Co.  v.  Wilson,  142  Fed.  973,  74  C.  C.  A. 
232,  omission  to  claim  what  he  describes  does  not  prevent  inventor  from 
patenting  it  by  an  already  pending  application ;  Thomson-Houston  Elec- 
tric Co.  v.  Black  R.  Tr.  Co.,  135  Fed.  764,  68  C.  C.  A.  461,  failure  to 
claim  everything  described  in  application  not  disclaimer  where  such 
omitted  claims  are  subject  of  reissue;  Thomson-Houston  Electric  Co.  v. 
Black  River  Traction  Co.,  124  Fed.  513,  holding  Van  Depoele  reissue 
No.  11,872,  for  traveling  contact  for  electric  railways,  void  for  antici- 
pation; Electric  Storage  Battery  Co.  v.  Buffalo  Electric  etc.  Co.,  117 
Fed.  315,  holding  fact  that  delay  in  issuance  of  patent  after  filing  of 
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application  will  result  in  giving  patentee  monopoly  for  longer  term  than 
seventeen  years  cannot  shorten  term  of  patent  when  such  delay  re- 
sulted from  interference  proceedings  and  was  not  attributable  to  pat- 
entee; Westinghouse  Electric  &  Mfg.  Co.  v.  Dayton  Fan  &  Motor  Co., 
106  Fed.  726,  holding  Tesla  patents  Nos.  511,559  and  511,560,  for  split- 
phase  motors,  not  anticipated  by  any  prior  invention  of  patentee. 

(Hidden  cannot  claim  use  of  plain  or  twisted  wires  or  barbs  or  con- 
tinuation thereof. 

Approved  in  Hallock  v.  Davison,  107  Fed.  486,  upholding  Hallock 
patent  No.  600,782,  for  weeding  machine;  Thomson  v.  Citizens'  Nat. 
Bank,  53  Fed.  253,  3  C.  C.  A.  518,  arguendo. 

Courts  will  sustain  patent  to  inventor  who  has  taken  last  step  result- 
ing In  success. 

Approved  in  Hancock  v.  Boyd,  170  Fed.  605,  upholding  Hardy  patent 
for  rotary  disc  plow ;  Automatic  Weighing  Mach.  Co.  v.  Pneumatic  Scale 
Corp.,  166  Fed.  294,  92  C.  C.  A.  206,  holding  patent  will  be  issued  to 
one  making  first  application;  H.  Mueller  Mfg.  Co.  v.  A.  Y.  McDonaly 
Mfg.  Co.,  164  Fed.  1000,  holding  making  in  one  piece  what  was  form- 
erly made  in  two  does  not  constitute  invention ;  Penn  Electrical  &  Mfg. 
Co.  v.  Conroy,  159  Fed.  948,  87  C.  C.  A.  149,  holding  Conroy  method 
of  ornamenting  glass  was  not  patentable;  Brown  Bag  Filling  Mach.  Co. 
v.  Drohen,  140  Fed.  101,  construing  patent  for  machine  for  filling  paper 
bags  with  seed  or  other  fine  material;  Albright  v.  Langfeld,  131  Fed. 
475,  holding  void  patent  for  coin  purse;  Farmers'  Mfg.  Co.  v.  Spruks 
Mfg.  Co.,  127  Fed.  696,  62  C.  C.  A.  447,  upholding  East  patent  No. 
429,021,  for  ventilating  barrel;  Peters  v.  Union  Biscuit  Co.,  120  Fed. 
683,  upholding  Peters  patent  No.  621,974,  for  method  of  packing  bis- 
cuit; Fay  v.  Mason,  120  Fed.  509,  upholding  Fay  reissue  No.  11,664 
(original  No.  560,819),  for  collar  ironing-machine;  Severy  Process  Co. 
v.  Harper  &  Bros.,  113  Fed.  584,  holding  Severy  patent  No.  549,691, 
for  bed  for  platens  for  printing  presses,  does  not  cover  device  of  Allen 
patents  Nos.  613,217-613,221;  Kalamazoo  Ry.  Supply  Co.  v.  Duff  Mfg. 
Co.,  113  Fed.  268,  51  C.  C.  A.  221,  upholding  Barrett  patent  No.  312,316, 
for  lifting-jack;  Krajewski  v.  Pharr,  105  Fed.  520,  44  C.  C.  A.  572, 
upholding  Krajewski  patent  No.  349,503,  for  machine  for  breaking  and 
cutting  sugar-cane;  Santa  Clara  Val.  Mill  etc.  Co.  v.  Prescott,  102  Fed. 
507,  42  C.  C.  A.  477,  holding  Prescott  patent  No.  369,881,  for  band-saw 
mill,  limited  by  prior  art  and  not  infringed;  Streator  Cathedral  Glass 
Co.  v.  Wire-Glass  Co.,  97  Fed.  957,  38  C.  C.  A.  573,  holding  Shuman 
patents  Nos.  423,021  and  473,020,  for  wire-glass  process,  valid  and  in- 
fringed by  Ryan  patent  No.  521,570 ;  Bourn  v.  Hill,  27  App.  D.  C.  297, 
discussing  priority  of  patent  for  vulcanizing  rubber;  Esty  v.  Newton, 
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14  App.  D.  C.  52,  and  Wurts  v.  Harrington,  10  App.  D.  C.  153,  both 
holding  patentee  has  burden  of  proving  priority;  Electrical  Accumu- 
lator Co.  v.  New  York  etc.  R.  Co.,  50  Fed.  83,  perforations  in  plate 
of  secondary  battery,  to  contain  active  material,  is  patentable,  though 
but  slight  change;  Holloway  v.  Dow,  54  Fed.  516,  applying  rule  to  simple 
device  in  log  carriage;  Sayre  v.  Scott,  55  Fed.  975,  5  C.  C.  1  366, 
applying  rule  to  position  of  knife  in  fruit-parer;  Consolidated  etc. 
Shoe -Co.  v.  Detroit  etc.  Spring  Co.,  59  Fed.  909,  applying  rule  to  rail- 
way brake-shoe,  made  to  bear  on  portions  of  wheel  not  worn  in  roll- 
ing; Holtzer  v.  Consolidated  etc.  Mfg.  Co.,  60  Fed.  750,  applying  rule 
to  galvanic  battery;  Kilmer  Mfg.  Co.  v.  Griswold,  62  Fed.  124,  apply- 
ing principle  to  improvement  in  bale  ties;  Griswold  v.  Harker,  62  Fed. 
393,  10  C.  C.  A.  435,  applying  principle  to  waffle-iron  with  hinge  on 
pivot  of  rotation;  Beach  v.  American  etc.  Mach.  Co.,  63  Fed.  602,  apply- 
ing rule  to  angular  dies  displacing  flat  dies  to  make  paper-box  corners; 
Stahl  v.  Williams,  64  Fed.  124,  applying  principle  to  distribution  of 
heat  in  incubator;  Goldie  v.  Diamond  etc.  Iron  Co.,  81  Fed.  175,  apply- 
ing principle  to  shape  of  railroad  spikes;  Mast  v.  Dempster  etc.  Mfg. 
Co.,  82  Fed.  335,  27  C.  C.  A.  191,  principle  applied  to  substitution  of 
internal  toothed  spur-wheel  for  external  toothed  spur-gear  in  wind- 
mill; Western  Electric  Co.  v.  Home  Tel.  Co.,  85  Fed.  656,  principle  ap- 
plied to  switch-board  for  telephone  exchange;  Western  Electric  Co.  v. 
Capital  etc.  Tel.  Co.,  86  Fed.  776,  applying  principle  to  multiple  switch- 
board in  telephone  exchange;  Electric  Ry.  Co.  v.  Jamaica  etc.  R.  Co., 
61  Fed.  669,  in  considering  importance  of  determining  the  inventor  of 
an  electric  railway. 

Patent  will  Issue  for  new  combination  of  old  elements  producing  new  and 
beneficial  result. 

Approved  in  Taigman  v.  Forsberg,  223  Fed.  789,  139  C.  C.  A.  607, 
upholding  patent  for  brake  for  motor-controlled  sewing-machines;  Way- 
man  v.  Louis  Lipp  Co.,  222  Fed.  682,  and  Standard  Sanitary  Mfg.  Co. 
v.  Iron  City  Sanitary  Mfg.  Co.,  222  Fed.  674,  138  C.  C.  A.  219,  both 
holding  Arrott  patent  for  dredger  accomplished  no  new  result;  Dia- 
mond Patent  Co.  v.  S.  E.  Carr  Co.,  217  Fed.  405,  133  C.  C.  A.  310, 
upholding  patent  for  showcase  made  of  glass  plates;  Bliss  v.  Spangier, 
217  Fed.  397,  132  C.  C.  A.  210,  holding  slight  change  sufficient  to  sup- 
port patent ;  Frank  Holton  &  Co.  v.  Pepper,  216  Fed.  371,  373,  uphold- 
ing Holton  improvement  in  cornets;  Electric  Storage  Battery  Co.  v. 
Philadelphia  Storage  Battery  Co.,  211  Fed.  161,  upholding  Dodge  patent 
for  storage  batteries;  Benjamin  Menu  Card  Co.  v.  Rand,  McNally  & 
Co.,  210  Fed.  288,  upholding  Gellenbeck  patent  for  menu  card;  Barry 
v.  Harpoon  Castor  Mfg.  Co.,  209  Fed.  209,  126  C.  C.  A.  301,  upholding 
Alleyn  patent  for  anti-friction  tip  for  furniture;  Safety- Armorite  Con- 
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duit  Co.  v.  Mark,  207  Fed.  350,  125  C.  C.  A.  16,. upholding  Garland  & 
Garland  patent  for  process  of  treating  and  enameling  metal  surfaces; 
H.  Mueller  Mfg.  Co.  v.  Glauber,  184  Fed.  618,  106  C.  C.  A.  613,  holding 
device  for  coupling  pipes  was  patentable  invention ;  Eagle  Wagon  Works 
v.  Columbia  Wagon  Co.,  181  Fed.  151,  allowing  patent  for  dump-cart; 
Underwood  Typewriter  Co.  v.  Fox  Typewriter  Co.,  181  Fed.  537,  hold- 
ing tabulating  attachment  for  typewriters  showed  patentable  invention; 
Schmertz  Wire  Glass  Co.  v.  Western  Glass  Co.,  178  Fed.  989,  allowing 
patent  for  process  of  making  wire  glass;  Morgan  Engineering  Co.  v. 
Alliance  Mach.  Co.,  176  Fed.  109,  100  C.  C.  A.  30,  sustaining  patent  for 
double-trolley  traveling  cranes ;  Beckwith  v.  Malleable  Iron  Range  Co., 
174  Fed.  1009,  upholding  Beckwith  patent  for  reservoir  for  stoves; 
Denning  Wire  etc.  Co.  v.  American  etc.  Wire  Co.,  169  Fed.  800,  802, 
95  C.  C.  A.  259,  applied  where  new  process  was  more  economical;  Hall 
Signal  Co.  v.  General  Ry.  Signal  Co.,  168  Fed.  69,  upholding  Wilson 
patent  for  electric  railway  signal  apparatus;  Howard  v.  Grist,  165  Fed. 
213,  upholding  Howard  patent  for  hub  gurfrd  for  wheels;  Stafford  v. 
Morris,  161  Fed.  118,  119,  upholding  knitting-machine  that  produced 
variety  of  design;  Clark  v.  George  Lawrence  Co.,  160  Fed.  514,  uphold- 
ing bucking  roll  for  attaching  on  saddle;  American  Steel  etc.  Co.  v. 
Denning  Wire  etc.  Co.,  160  Fed.  117,  129,  upholding  patentability  of 
machine  for  making  wire  mesh  for  fences;  Electric  Candy  Mach.  Co. 
v.  Morris,  156  Fed.  976,  upholding  patent  for  candy-machine;  American 
Brake  Shoe  &  F.  Co.  v.  Western  I.  &  S.  Co.,  152  Fed.  702,  81  C.  C.  A. 
626,  holding  device  for  reinforcing  brake-shoe  was  not  patentable; 
Wagner  Typewriter  Co.  v.  Wyckoff,  151  Fed.  591,  81  C.  C.  A.  129,  up- 
holding patentability  of  tabulating  attachment  for  typewriters;  Robins 
Conveying  Belt  Co.  v.  American  Road  Mach.  Co.,  145  Fed.  926,  76 
C.  C.  A.  461,  upholding  claims  covering  troughing  idlers  to  support 
conveyor  belts;  Bryce  Bros.  Co.  v.  Seneca  Glass  Co.,  140  Fed.  171, 
upholding  patent  for  engraving  machine  for  etching  glassware;  Bradley 
v.  Eccles,  138  Fed.  919,  upholding  patent  for  thill  coupling;  Armat 
Moving  Picture  Co.  v.  American  Mutoscope  Co.,  118  Fed.  849,  upholding 
Jenkins  and  Armat  patent  No.  586,953,  for  moving-picture  machine; 
Goodyear  Tire  etc.  Co.  v.  Rubber  Tire  etc.  Co.,  116  Fed.  371,  53  C.  C.  A. 
583,  holding  void  Grant  patent  No.  554,675,  for  rubber  tire  wheel; 
Caster  Socket  Co.  v.  Clark,  110  Fed.  979,  holding  Denton  patent  No. 
594,937,  for  socket  for  furniture  casters,  void  for  anticipation;  National 
Hollow  Brake-beam  Co.  v.  Interchangeable  Brake-beam  Co.,  106  Fed. 
703,  708,  45  C.  C.  A.  544,  upholding  Hein  patent  No.  361,009,  claim  2, 
for  metallic  brake-beam ;  Stephenson  v.  Allison,  123  Ala.  448,  26  South. 
292,  applying  rule  in  suit  to  rescind  contract  of  purchase  of  privilege 
of  selling  patent  right  in  given  territory;  Fenton  Metallic  Mfg.  Co.  v. 
Office  Specialty  Mfg.  Co.,  12  App.  D.  C.  217,  upholding  patent  for  stor- 
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age  case  for  books ;  Krementz  v.  S.  Cottle  Co.,  148  IT.  S.  562,  37  L.  Ed. 
560,  13  Sup.  Ct.  721,  rule  applied  to  collar-button  which  went  into  gen- 
eral use ;  Watson  v.  Stevens,  51  Fed.  760,  2  C.  C.  A.  500,  applying  prin- 
ciple to  shank-stiff ener  machine  which  was  first  efficient  production; 
Aerated  Fuel  Co.  v.  Woodbury  Glass  Co.,  54  Fed.  388,  principle  applied 
to  apparatus  for  burning  hydrocarbon  fuels;  American  etc.  Ry.  Co.  v. 
Mayor  etc.  of  New  York,  56  Fed.  151,  principle  applied  to  combination 
for  jgrip  to  cable  cars;  Wales  v.  Waterbury  Mfg.  Co.,  59  Fed.  288, 
superior  article,  produced  by  remedying  defects  in  old  devices  with  new 
modifications,  is  not  anticipated  by  latter;  S.  F.  Heath  Cycle  Co.  v. 
Hay,  67  Fed.  250,  applied  to  device  for  inflation  of  bicycle  tires ;  Miiller 
v.  Lodge  etc.  Tool  Co.,  77  Fed.  629,  23  C.  C.  A.  357,  invention  sustained, 
though  elements  are  old  and  no  original  result  accomplished;  dissent- 
ing opinion  in  Knapp  v.  Morss,  150  U.  S.  230,  37  L.  Ed.  1063,  14  Sup. 
Ct.  85,  majority  holding  combination  did  not  produce  new  results. 

Distinguished  in  Schreiber  v.  Grimm,  72  Fed.  675,  19  C.  C.  A  67, 
under  facts. 

Burden  of  proving  anticipation  by  unpatented  devices  is  upon  one 
attacking  patent  and  proof  must  be  clear. 

Approved  in  Sacks  v.  Kupferle,  127  Fed.  570,  reaffirming  rule; 
Vacuum  Cleaner  Co.  v.  American  Rotary  Valve  Co.,  227  Fed.  1004, 
refusing  to  uphold  Kenney  patent  for  vacuum  eleaner;  Salts  Textile 
Mfg.  Co.  v.  Tingue  Mfg.  Co.,  227  Fed.  118,  upholding  Steiner  patent 
for  knit  fabric;  Benthall  Mach.  Co.  v.  National  Mach.  Corp.,  222  Fed. 
924,  925,  upholding  Ferguson  and  Benthall  patent  for  peanut-picker; 
Peelle  Co.  v.  Rashkin,  222  Fed.  297,  138  C.  C.  A.  19,  holding  evidence 
did  not  show  anticipation  of  patent  for  turbine  engine;  Drum  v. 
Turner,  219  Fed.  197,  135  C.  C.  A.  74,  upholding  patent  for  concrete 
flooring;  Hohlfeld  v.  Patterson,  216  Fed.  185,  upholding  Hohlfeld  pat- 
ent for  improvement  in  hammocks ;  Grupe  Drier  &  Boiler  Co.  v.  Geiger, 
215  Fed.  114,  131  C.  C.  A.  418,  holding  Chamberlain  patent  for  drying 
spent  grains  in  breweries  was  anticipated;  Moline  Plow  Co.  v.- Rock 
Island  Plow  Co.,  212  Fed.  732,  129  C.  C.  A.  337,  upholding  Lindgren 
patent  for  improvement  in  disk  harrows;  De  Laval  Separator  Co.  v. 
Iowa  Dairy  Separator  Co.,  194  Fed.  425,  114  C.  C.  A.  385,  refusing  to 
uphold  Ljungstrom  patent  for  separating  cream  from  milk;  Sarfert 
Co.  v.  Chipman,  194  Fed.  116,  114  C.  C.  A.  191,  refusing  to  sustain 
Sarfert  patent  for  singeing  hosiery;  American  Bank  Protection  Co.  v. 
Electric  Protection  Co.,  181  Fed.  357,  upholding  patent  for  burglar- 
alarm;  Phoenix  Knitting  Works  v.  Bradley  Knitting  Co.,  181  Fed.  165, 
applied  where  patent  was  sought  for  design  for  scarf;  Wright  Co.  v. 
Paulhan,  177  Fed.  268,  upholding  Wright  patent  for  flying-machine; 
Parker  v.  Stebler,  177  Fed.  212,  213,  101  C.  C.  A.  380,  holding  where 
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testimony  is  oral,  it  must  be  clear  and  convincing;  National  Malleable 
Castings  Co.  v.  Buckeye  Malleable  Iron  etc.  Co.,  171  Fed.  862,  96 
C  C.  A.  515,  upholding  Deitz  patent  for  car-coupler;  Roth  v.  Harris, 
168  Fed.  281,  93  C.  C.  A.  581,  upholding  Hobart  patent  for  tune  sheet 
for  pneumatic  pianos;  Morton  v.  Llewellyn,  164  Fed.  697,  90  C.  C.  A. 
514,  holding  fact  that  article  has  gone  into  general  use,  evidence  of 
invention;  Lewis  Blind  Stitch  Mach.  Co.  v.  Premium  Mfg.  Co.,  163 
Fed.  952,  90  C.  C.  A.  310,  discussing  Lewis  patent  for  sewing-machines ; 
O  'Rourke  Engineering  Const.  Co.  v.  McMollen,  160  Fed.  939,  88  C.  C.  A. 
115,  upholding  patent  for  air-lock  for  caissons;  Indiana  Mfg.  Co.  v. 
J.  I.  Case  Threshing  Mach.  Co.,  154  Fed.  369,  83  C.  C.  A.  343,  uphold- 
ing patent  for  pneumatic  straw-stacker;  Standard  Sanitary  Mfg.  Co. 
v.  J.  L.  Mott  Iron  Works,  152  Fed.  640,  upholding  Arrott  patent  for 
dredger;  Buser  v.  Novelty  Tufting  Machine  Co.,  151  Fed.  482,  81 
C.  C.  A.  16,  holding  Pitner  patent  for  tufting-machine  was  anticipated; 
Columbus  Chain  Co.  v.  Standard  Chain  Co.,  148  Fed.  629,  78  C.  C.  A. 
394,  patent  not  invalidated  by  prior  foreign  patent  if  American  pat- 
entee made  first  invention,  but,  anticipation,  being  otherwise  clear,  he 
must  prove  priority  beyond  reasonable  doubt;  Birdsboro  Steel  Foundry 
etc.  Co.  v.  Kelley,  147  Fed.  715,  78  C.  C.  A.  101,  Chadeloid  Chemical  Co. 
v.  De  Ronde  Co.,  146  Fed.  993,  and  Kelley  Bros.  &  Spielman  v.  Dia- 
mond Drill  etc.  Co.,  142  Fed.  869,  all  holding  evidence  of  anticipation 
insufficient;  Keasbey  &  Mattison  Co.  v.  Philip  Carey  Mfg.  Co.,  139  Fed. 
577,  evidence  held  insufficient  because  of  inherent  improbability,  lapse 
of  time  and  poor  memory  of  witness  in  other  matters;  Pettibone,  Mulli- 
ken  &  Co.  v.  Pennsylvania  Steel  Co.,  133  Fed.  735,  testimony  of  single 
witness  depending  entirely  on  memory  for  date  and  not  corroborated  by 
facts  or  circumstances,  insufficient;  Albright  v.  Langfeld,  131  Fed.  477, 
evidence  of  single  witness  insufficient,  where  he  simply  gives  names  of 
two  parties  who  imported  anticipatory -device  and  latter  are  not  called 
as  witnesses;  Arrott  v.  Standard  Sanitary  Mfg.  Co.,  131  Fed.  459,  oral 
testimony  of  priority  unsupported  by  writing  or  exhibits,  contradicted 
as  to  date,  showing  at  best  abandoned  experiment,  held  insufficient; 
Timolat  v.  Philadelphia  etc.  Tool  Co.,  131  Fed.  263,  testimony  of  one 
who  withheld  important  testimony  on  former  trial  should  be  con- 
vincingly supported;  Kemp  v.  McBride,  129  Fed.  385,  evidence  of  in- 
fringing defendant  held  insufficient  to  show  that  he  was  original  in- 
ventor; Merrimac  Mattress  Mfg.  Co.  v.  Brown,  122  Fed.  89,  upholding 
Leighton  patent  No.  667,916,  for  interconvertible  bed  couch;  Peters  v. 
Union  Biscuit  Co.,  120  Fed.  684,  holding  testimony  of  witness  as  to 
existence  and  use  of  structure  essentially  the  same  as  that  of  patent 
twelve  or  fifteen  years  prior  to  time  of  giving  testimony,  unsupported 
by  any  exhibit,  is  insufficient  to  establish  anticipation;  Durfee  v.  Bawo, 
118  Fed.  859,  holding  Treat  patent  No.  568,816,  for  tubular  bell,  void 
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for  anticipation ;  Emerson  Electric  etc.  Co.  v.  Van  Nort  Bros.  Electric 
Co.,  116  Fed.  980,  981,  upholding  Weston  patent  No.  622,247,  for  im- 
provement in  lubricated  bearings  for  electric  ceiling  fans;  Swain  v. 
Holyoke  Mach.  Co.,  Ill  Fed.  409,  49  C.  C.  A.  419,  holding  where  it  is 
shown  that  inventor  installed  machine  embodying  complete  invention 
for  practical  use  by  purchaser,  more  than  two  years  before  application 
for  patent,  his  own  unsupported  testimony,  given  twenty  years  after- 
ward, that  installation  was  for  experimental  purposes  only,  is  insuffi- 
cient; American  Bell  Tel.  Co.  v.  National  Tel.  Mfg.  Co.,  109  Fed.  1018, 
holding  Berliner  patent  No.  463,569,  claim  2,  for  telephone  transmitter, 
not  anticipated  by  patent  No.  233,969,  for  same  patentee;  Westinghouse 
Electric  &  Mfg.  Co.  v.  Saranac  Lake  Electric  Light  Co.,  108  Fed.  226, 
upholding  Stanley  patent  No.  469,809,  for  system  of  electrical  distribu- 
tion ;  Covert  v.  Covert,  106  Fed.  185,  holding  Emons  patent  No.  463,599, 
for  wagon-jack,  void  on  ground  that  article  covered  thereby  was  in- 
vented and  placed  on  sale  more  than  two  years  before  application; 
Williams  Patent  Crusher  etc.  Co.  v.  St.  Louis  Pulverizer  Co.,  104  Fed. 
801,  upholding  Williams  patent  No.  489,236,  for  crushing  and  pulveriz- 
ing machine ;  Lein  v.  Myers,  97  Fed.  607,  holding  where  device  of  patent 
in  suit  is  disclosed  by  another,  antedating  it  more  than  two  years, 
burden  is  on  complainant  to  prove  beyond  reasonable  doubt  that  his 
was  prior  invention;  Locke  v.  Boch,  17  App.  D.  C.  84,  applying  prin- 
ciple; Virtue  v.  Creamery  Package  Mfg.  Co.,  123  Minn.  34,  L.  R.  A. 
1915B,  1179,  142  N.  W.  937,  discussing  patentability  of  machine  for 
making  butter;  Deering  v.  Winona  Harvester  Works,  155  U.  S.  300, 
39  L.  Ed.  169,  15  Sup.  Ct.  123,  Indurated  etc.  Industries  Co.  v.  Grace,. 
52  Fed.  821,  Francis  v.  Kirkpatrick  Co.,  52  Fed.  827,  Converse  v. 
Matthews,  58  Fed.  248,  Oval  etc.  Dish  Co.  v.  Sandy  Creek  etc.  Mfg.  Co., 
60  Fed.  288,  Hanifen  v.  E.  H.  Godshalk  Co.,  78  Fed.  816,  Kraatz  v. 
Tieman,  79  Fed.  323,  Mast  v.  Dempster  etc.  Mfg.  Co.,  82  Fed.  332,  27 
C.  C.  A.  191,  and  McEwan  v.  McEwan,  91  Fed.  791,  all  following  rule; 
H.  Tibbe  etc.  Mfg.  Co.  v.  Lamparter,  51  Fed.  764,  where  evidence 
showed  cement  used  in  corn-cob  pipes  had  been  merely  to  supply  de- 
fects, not  to  fill  interstices;  Edison  etc.  Light  Co.  v.  Electric  Mfg.  Co., 
67  Fed.  618,  where  patent  has  been  sustained  right  to  injunction  can 
only  be  defeated  by  new  defense  clearly  proved  (affirmed  in  61  Fed. 
837, 10  C.  C.  A.  106) ;  Philadelphia  etc.  Ins.  Co.  v.  Edison  etc.  Light  Co., 
65  Fed.  553,  13  C.  C.  A.  40,  Bowers  v.  Pacific  etc.  Reclamation  Co., 
81  Fed.  571,  and  Bowers  v.  San  Francisco  Bridge  Co.,  91  Fed.  409, 
rule  especially  applies  where  patent  has  been  unsuccessfully  contested; 
Brooks  v.  Sacks,  81  Fed.  405,  26  C.  C.  A.  456,  Richardson  v.  Campbell, 
72  Fed.  526,  and  Dodge  v.  Post,  76  Fed.  809,  rule  applies  to  one  setting 
up  priority  in  subsequent  patent;  Wilkins  etc.  Fastener  Co.  v.  Webb, 
89  Fed.  996,  patent  is  prima  facie  evidence  of  its  validity;  Dabby  v. 
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Lynes,  64  Fed.  379,  in  discussion  of  effect  of  abandoned  prior  use; 
Badische  etc.  Soda  Fabrik  v.  Kalle,  94  Fed.  166,  applying  rule  to  prior 
publication. 

Distinguished  in  Clark  v.  Palmer  et<l.  Block  Co.,  149  Fed.  1003,  79 
C.  C.  A.  511,  holding  testimony  as  to  time  of  erection  of  certain  exist- 
ing buildings  sufficient;  Merrimac  etc.  Mfg.  Co.  v.  Feldman,  133  Fed. 
67,  evidence  held  sufficient,  prior  device  being  produced  in  court ;  Amer- 
ican etc.  Paper  Co.  v.  Weston,  59  Fed.  150,  8  C.  C.  A.  56,  where  wit= 
nesses  were  numerous,  uninterested  and  unimpeached;  Campbell  etc. 
Mfg.  Co.  v.  Duplex  etc.  Press  Co.,  86  Fed.  328,  where  creditable  wit- 
nesses were  not  opposed. 

Device  merely  in  experimental  stage  cannot,  as  anticipation,  defeat 
patent  for  completed  invention. 

Approved  in  Bryce  Bros.  Co.  v.  Seneca  Glass  Co.,  140  Fed.  173,  where 
machine  is  operated  under  observation  of  inventor,  such  use  may  be 
experimental  although  machine  is  perfect  and  its  product  placed  on 
market;  Francis  v.  Kirkpatrick  Co.,  52  Fed.  828,  where  was  involved 
use  of  cinders  to  form  bottom  of  furnace;  Richardson  v.  Shepard,  60 
Fed.  276,  principle  applied  to  spring  tongue  in  hooks  and  eyes;  dissent- 
ing opinion  in  Tecktonius  v.  Scott,  110  Wis.  454,  86  N.  W.  676,  majority 
determining  conclusiveness  of  Federal  judgment  declaring  device  to  be 
an  infringement. 

Distinguished  in  American  etc.  Pulp  Co.  v.  Howland  etc.  Pulp 
Co.,  70  Fed.  998,  where  question  was  whether  alleged  inventor  had 
knowledge  of  foreign  patent. 

Doubt  concerning  actual  inventor  should  be  resolved  in  favor  of  one 
first  giving  complete  device  to  public. 

Approved  in  Killeen  v.  Buffalo  Furnace  Co.,  140  Fed.  36,  one  redu- 
cing invention  to  practice  ordinarily  held  inventor  over  one  who  claims 
first  to  have  conceived  idea;  Kitselman  v.  Kokomo  Fence  Mach.  Co., 
108  Fed.  659,  47  C.  C.  A.  538,  upholding  Kitselman  patent  No.  356,322, 
for  wire  fabric  machine;  Dederick  v.  Gardner,  50  Fed.  98,  where  was 
involved  baling-presses ;  Indurated  etc.  Industries  Co.  v.  Grace,  52  Fed. 
129,  court  cannot,  on  demurrer,  take  notice  of  prior  art;  Francis  v. 
Kirkpatrick  Co.,  52  Fed.  825,  sheet-heating  furnace  held  patentable? 
Corbin  etc.  Lock  Co.  v.  Eagle  Lock  Co.,  52  Fed.  985,  Thomson  v.  Citi- 
zens '  Nat.  Bank,  53  Fed.  255,  3  C.  C.  A.  518,  and  Carter  v.  Wollschaeger, 
53  Fed.  576,  utility  is  evidence  of  invention  in  cases  of  doubt;  Converse 
v.  Matthews,  58  Fed.  249,  principle  applied  to  stove-knob;  Johnson  v. 
Johnston,  60  Fed.  622,  completeness  and  utility  may  be  evidence  of 
invention;  Electric  Mfg.  Co.  v.  Edison  etc.  Light  Co.,  61  Fed.  839,  10 
C.  C.  A.  106,  ex  parte  proofs,  on  motion  for  injunction,  cannot  over- 
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come  an  adjudicated  patent;  Mast,  Foos  &  Co.  v.  Iowa  etc.  Pump  Co., 
68  Fed.  223,  where  another  had  been  successful,  but  had  not  patented 
nor  manufactured  the  device,  but  abandoned  it;  Consolidated  etc.  Shoe 
Co.  v.  Chicago  etc.  Ry.  Co.,  69  Fed.  414,  principle  applied  to  shoe  for 
car-brake;  Davock  v.  Chicago  etc.  R.  R.  Co.,  69  Fed.  469,  long-felt  want 
and  utility  control  in  case  of  doubt;  Consolidated  Fastener  Co.  v.  Colum- 
bian Fastener  Co.,  79  Fed.  800,  simplicity,  durability,  sales,  tribute  of 
public,  resolve  doubt  in  favor  of  invention;  Patent-Button  Co.  v.  Con- 
solidated Fastener  Co.,  84  Fed.  191,  generally  a  patent  should  not 
be  declared  void  on  demurrer;  Wilkins  etc.  Fastener  Co.  v.  Webb, 
89  Fed.  997,  principle  applied  to  shoe-button  fastener;  Bowers  v.  San 
Francisco  Bridge  Co.,  91  Fed.  417,  principle  applied  to  a  hydraulic 
dredger;  Rubber  etc.  Wheel  Co.  v.  Columbia  etc.  Wheel  Co.,  91  Fed. 
992,  commercial  success  and  wide  use  resolve  doubt  in  favor  of  inven- 
tion. 

Distinguished  in  Briggs  v.  Central  Ice  Co.,  54  Fed.  379,  where  popu- 
larity of  device  was  not  attributable  to  combination  claimed  as  new. 

Who  is  true  and  first  inventor.    Note,  20  E.  R.  O.  184. 
Invalidation  of  patent  by  prior  invention  once  publicly  used,  though 
since  disused.    Note,  20  E.  R.  O.  526. 

143  XT.  8.  298,  36  L.  Ed.  161,  12  Sup.  Ct.  450,  WASHBURN  *  MOEN  UFO. 
CO.  v.  NORWOOD,  and  SAME  V.  WILER. 

Not  cited. 

143  U.  a  293-301,  36  L.  Ed.  162,  12  Sup.  Ct.  450,  MICHIGAN  INS.  BANK 
v.  ELDRED. 

Appellate  court  will  not  consider  exceptions  not  taken  at  trial  and 
allowed  during  term. 

Approved  in  Patch  v.  Wabash  R.  R.  Co.,  207  U.  S.  281,  12  Ann.  Cas. 
518,  52  L.  Ed.  207,  28  Sup.  Ct.  80,  holding  court  cannot  amend  certifica- 
tion as  to  judgment  after  term;  Mound  Coal  Co.  v.  Jeffrey  Mfg.  Co., 
233  Fed.  919,  holding  condensed  statement  of  evidence  will  not  serve 
as  bill  of  exceptions;  Freeman  v.  United  States,  227  Fed.  740,  holding 
time  for  signing  of  bill  of  exceptions  may  be  extended  by  consent; 
Oopper  River  etc.  Ry.  Co.  v.  Reeder,  211  Fed.  285,  127  C.  C.  A.  648, 
holding  seal  of  court  not  necessary  on  bill  of  exceptions ;  City  of  Har- 
per v.  Daniels,  211  Fed.  60, 129  C.  C.  A.  242,  refusing  to  consider  excep- 
tions not  allowed  in  time;  Wyss-Thalman  v.  Maryland  Casualty  Co., 
193  Fed.  54,s  113  C.  C.  A.  383,  applying  principle ;  Rogers  v.  United 
States,  180  Fed.  61,  31  L.  R.  A.  (N.  S.)  264,  103  C.  C.  A.  408,  holding 
exception  to  instruction  cannot  be  taken  after  verdict;  Mellwood  Dis- 
tilling Co.  v.  Harper,  167  Fed.  399,  holding  court  may  allow  amend- 
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ment  as  to  name  of  plaintiff  even  after  thai;  Pittsburgh  Gas  &  Coke 
Co.  v.  Goff-Kirby  Co.,  151  Fed.  468,  81  C.  C.  A.  76,  holding  record 
must  show  reason  why  bill  of  exceptions  not  signed  in  time;  Owens  v. 
United  States,  130  Fed.  287,  64  C.  C.  A.  525,  exceptions  to  charge  to 
jury  too  late  after  jury  has  gone  Qut  and  judge  has  no  opportunity  to 
reconsider  instructions;  Kelly  v.  Moore,  22  App.  D  C.  7,  holding  court 
cannot  extend  time  for  filing  of  bill  where  term  has  expired;  Wesley 
hospital  v.  Strong,  233  111.  160,  122  Am.  St.  Rep.  163,  84  N.  E.  207, 
holding  record  of  judgment  cannot  be  amended  so  as  to  show  allowance 
of  appeal;  Kearney  v.  Liverpool  etc.  Ins.  Co.,  1  Ind.  Ter.  331,  37  S.  W. 
144,  holding  mandamus  will  not  lie  to  compel  judge  to  sign  bill  of 
exceptions  where  same  is  not  true;  Van  Why  v.  Southern  Pac.  Co., 
31  Utah,  20,  86  Pac.  487,  holding  notice  of  settlement  of  bill  must  be 
given  to  adverse  party;  Thornton  v.  Commonwealth,  113  Va.  743,  73 
S.  E.  484,  holding  where  stenographer's  report  is  used  as  bill  of  excep- 
tions, same  must  be  identified;  Thiede  v.  Utah  Ter.,  159  U.  S.  523,  40 
L.  Ed.  244,  16  Sup.  Ct.  67,  exceptions  tendered  twelve  days  after  ver- 
dict are  too  late;  New  York  etc.  R.  Co.  v.  Hyde,  56  Fed.  191,  5  C.  C.  A. 
461,  bill  may  be  allowed  any  time  during  term;  Whiting  v.  Equitable 
etc.  Assur.  Soc,  60  Fed.  200,  8  C.  C.  A.  558,  trial  court  may  amend 
record  at  term  and  appellate  court  may  amend  bill  to  correspond ;  Mis- 
souri etc.  Ry.  Co.  v.  Russell,  60  Fed.  503,  9  C.  C.  A.  108,  court  has  no 
power  in  vacation  to  extend  time  for  filing;  Southern  Pac.  Co.  v.  John- 
son, 69  Fed.  562,  16  C.  C.  A.  317,  court  may  suspend  rule  requiring 
exceptions  to  be  settled  in  prescribed  time;  Johnson  v.  Garber,  73  Fed. 
526,  19  C.  C.  A.  556,  rule  applied,  though  omission  to  take  exceptions 
was  in  accordance  with  practice  in  the  court;  Merchants'  Exch.  Bank 
v.  McGraw,  76  Fed.  936,  22  C.  C.  A.  622,  exceptions  must  be  taken 
before  jury  retires. 

Distinguished  in  Wilson  v.  Pauly,  72  Fed.  132,  18  C.  C.  A.  475,  ex- 
ception, appearing  on  record  proper,  need  not  be  brought  up  in  bill; 
Talbot  v.  Press  Pub.  Co.,  80  Fed.  568,  court  may  extend  time  after 
term  by  nunc  pro  tunc  order  where  exceptions  were  regularly  taken. 

Bill  of  exceptions  cannot  be  allowed  after  term,  especially  where  writ 
of  error  entered. 

Approved  in  Fick  v.  Crook,  27  Colo.  432,  62  Pac.  833,  reaffirming 
rule;  Jennings  v.  Philadelphia  etc.  Ry.  Co.,  218  U.  S.  256,  54  L.  Ed. 
1031,  31  Sup.  Ct.  1,  holding  time  for  allowance  of  bill  of  exceptions 
cannot  extend  beyond  term;  Robertson  v.  Cockrell,  209  Fed.  843,  126 
C.  C.  A.  567,  holding  court  will  affirm  judgment  where  exceptions  not 
seasonably  allowed;  Rupert  v.  United  States,  181  Fed.  89,  104  C.  C.  A. 
255,  refusing  to  consider  exceptions  not  evidenced  by  bill;  Oxford  & 
Coast  Line  R.  Co.  v.  Union  Bank,  153  Fed.  728,  82  C.  C.  A.  609,  hold- 
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ing  record  on  appeal  must  show  bill  of  exceptions  signed  within  time 
allowed;  Franklin  County  v.  Furry,  144  Fed.  664,  75  C.  C.  A.  465,  fault 
in  framing  or  tendering  bill  being  fault  of  party,  not  of  court,  cannot 
be  amended  at  subsequent  term;  Koewing  v.  Wilder,  12(T  Fed.  474,  61 
C.  C.  A.  312,  holding  where,  during  term  at  which  judgment  was  en- 
tered  court  entered  order  directing  verdict  for  defendant  and  allowing 
"such  time  as  counsel  should  want  to  prepare  bill  of  exceptions,"  such 
order  operated  to  extend  time  for  preparing  bill  of  exceptions  to  date  be- 
yond term;  Adams  v.  Shirk,  121  Fed.  824,  58  C.  C.  A.  159,  holding  bill  of 
exceptions  cannot  be  amended  at  term  subsequent  to  that  at  which  filed 
to  correct  omission  due  to  party's  own  neglect  or  oversight;  Western 
Dredging  etc.  Co.  v.  Heldmaier,  116  Fed.  181,  53  C.  C.  A.  625,  per- 
mitting refiling  of  bill  of  exceptions  nunc  pro  tunc  where  bill  was 
signed  by  judge  of  district  but  suppressed  by  Circuit  Court  of  Appeals 
on  ground  that  trial  judge  should  have  signed  it;  Reliable  Incubator 
etc.  Co.  v.  Stahl,  102  Fed.  593,  42  C.  C.  A.  522,  holding  affidavits  not 
reviewable  to  establish  fact  that  bill  of  exceptions  presented  for  signa- 
ture after  term  to  show  that  signing  and  filing  of  same  were  within 
time  allowed ;  First  Nat.  Bank  of  Denver  v.  Wilder,  100  Fed.  224,  40 
C.  C.  A.  340,  holding  Circuit  Court  of  Appeals  will  not  make  order 
allowing  amendment  of  bill  of  exceptions  in  that  court  or  authorizing 
its  amendment  below  to  supply  matters  omitted  from  original  bill; 
Merchants'  Ins.  Co.  v.  Buckner,  98  Fed.  224,  39  C.  C.  A.  19,  holding 
where  motion  for  new  trial  is  duly  filed  but  not  acted  upon  at  trial 
term,  but  court,  by  order  staying  execution,  manifests  purpose  to  keep 
control  of  judgment  until  motion  determined,  bill  of  exceptions  may 
be  settled  and  filed  at  succeeding  term  at  which  motion  is  disposed  of; 
Johnson  v.  Gebhauer,  159  Ind.  276,  64  N.  E.  857,  holding  void  Acts 
1901,  p.  511,  providing  that  where  attempt  had  been  made  to  make  evi- 
dence part  of  record  on  appeal  by  filing  bill  of  exceptions  in  accord- 
ance with  Acts  1899,  p.  384  (subsequently  held  void),  court  might  ex- 
tend time  for  filing  bill  of  exceptions ;  United  States  v.  Sena,  15  N.  M. 
195,  201,  106  Pac.  385,  387,  holding  order  extending  time  for  filing  of 
bill  of  exceptions  must  be  made  during  term ;  Western  Inv.  Co.  v.  May- 
berry,  23  Okl.  78,  99  Pac.  652,  holding  bill  of  exceptions  signed  after 
term  will  not  be  considered  part  of  record;  State  v.  Estes,  34  Or.  205, 
52  Pac.  572,  holding  bill  of  exceptions  which  through  inadvertence  or 
mistake  has  been  incorrectly  made  up  may,  by  order  of  trial  court, 
entered  nunc  pro  tunc  on  proper  notice,  be  so  amended  at  subsequent 
term  that  it  will  accord  with  real  facts,  even  though  appeal  pending; 
Warnock  Ins.  Agency  v.  Peterson  Real  Estate  Inv.  Co.,  35  Utah,  548, 
101  Pac.  701,  holding  court  cannot  amend .  bill  after  term  so  as  to 
insert  notice  inadvertently  omitted ;  United  States-  v.  Jones,  149  U.  S. 
263,  37  L  Ed.  727,  13  Sup.  Ct.  840,  and  Morse  v.  Anderson,  150  U.  S. 
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158,  37  L.  Ed.  1037,  14  Sup.  Ct.  44,  judgment  affirmed  where  bill  not 
seasonably  allowed;  Waldron  v.  Waldron,  156  U.  S.  378,  39  L.  Ed.  457, 
15  Sup.  Ct.  387,  bill  may  be  allowed  after  term  upon  consent  of  par- 
ties given  during  term;  The  Bayonne,  159  U.  S.  693,  40  L.  Ed.  309,  16 
Sup.  Ct.  187,  assignment  of  errors  during  next  term  could  not  be 
treated  as  equivalent  to  required  certificate;  New  York  etc.  R.  Co.  v. 
Hyde,  56  Fed.  191,  5  C.  C.  A.  461,  bill  may  be  allowed  any  time  during 
term;  Whiting  v.  Equitable  etc.  Assur.  Soc.,  60  Fed.  200,  8  C.  C.  A. 
558,  holding  supra;  Missouri  etc.  Ry.  v.  Russell,  60  Fed.  503,  9  C.  C.  A. 
108,  holding  supra;  Yellow-Poplar  Lumber  Co.  v.  Chapman,  74  Fed. 
451,  20  C.  C.  A.  503,  court  may  retain  control  until  next  term;  Honey 
v.  Chicago  etc.  R.  Co.,  82  Fed.  774,  27  C.  C.  A.  262,  amendment  of  bill 
cannot  be  allowed  after  writ  of  error;  O'Haire  v.  Burns,  25  Colo.  160, 
53  Pac.  326,  application  to  amend  bill  after  case  is  at  issue  should  be 
denied. 

Distinguished  in  Costello  v.  Ferrarini,  165  Fed.  379,  holding  filing 
of  draft  of  bill  of  exceptions  sufficiently  satisfies  statute;  Talbot  v. 
Press  Pub.  Co.,  80  Fed.  568,  holding  court  may  extend  time  by  order 
nunc  pro  tunc  where  exceptions  regularly  taken. 

Appellate  court  will  reverse  judgment  jury  was  charged  to  find  if  based 
on  Incompetent  evidence  excepted  to. 

Approved  in  Western  Real  Estate  Trustees  v.  Hughes,  153  Fed.  561, 
82  C.  C.  A.  514,  applying  principle  in  suit  for  personal  injuries. 

When  a  corporation  becomes  liable  for  the  debts  of  a  preceding 
corporation  or  partnership.    Note,  59  Am.  St.  Rep.  553. 

Change  of  name  of  private  corporation.    Note,  19  Ann.  Oas.  1243. 

Miscellaneous.  Cited  in  In  re  Bergdorf  's  Will,  206  N.  Y.  313,  99 
N.  £.  716,  holding  will  must  be  looked  to,  to  determine  who  is  to  act 
as  executor. 

143  U.  a  301-306,  36  L.  Ed.  313,  12  Sup.  Ct.  439,  LUDEUNG  v.  OHAFFE. 

Construction  of  State  statute  of  limitations  Involves  no  Federal  ques- 
tion. 

Approved  in  County  Court  v.  West  Virginia,  208  U.  S.  198,  52 
L.  Ed.  452,  28  Sup.  Ct.  275,  holding  writ  of  error  will  not  lie  from 
Supreme  Court  to  review  judgment  to  compel  county  assessor  to  change 
assessment;  Iowa  etc.  Ry.  Co.  v.  Iowa,  160  U.  S.  393,  40  L.  Ed.  469,  16 
Sup.  Ct.  345,  construction  of  mandamus  proceedings  by  State  courts 
raises  no  Federal  question. 

What  adjudications  of  State  court  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  R.  A.  521,  541. 
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Federal  right  claimed  must  be  that  of  plaintiff  in  error,  not  third  party. 
Approved  in  Hart  v.  State  of  Utah,  179  U.  S.  681,  45  L.  Ed.  3*4,  21 
Sup.  Ct.  918,   reaffirming   rule ;    Smith  v.   Indiana,  191  U.  S.  148,  4* 
L.  Ed.  127,  24  Sup.  Ct.  51,  holding  where  State  officer  has  no  interest 
in  controversy  except  as  such  officer,  tests  constitutionality  of  State 
statute  purely  in  interests  of  third  parties  by  suit  in  State  courts,  he 
cannot  sue  out  writ  of  error  from  Supreme  Court  to  revise  State  judg- 
ment against  him;  Tyler  v.  Judges  of  the  Court  of  Registration,  179 
U.  S.  408,  45  L.  Ed.  254,  21  Sup.  Ct.  207,  holding  objection  that  persons 
may  be  deprived  of  rights  without  due  process  under  Massachusetts 
Torrens  Land  Act,  because  it  provides  for  adjudication  of  rights  of 
certain  classes  of  persons  who  are  notified  only  by  posting  notices,  can- 
not be  raised  by  one  not  affected  by  such  provisions  of  act;  Texas  etc. 
Ry.  Co.  v.  Johnson,  151  U.  S.  98,  38  L.  Ed.  87,  14  Sup.  Ct.  255,  im- 
munity of  receiver  of  Circuit  Court,  where  judgment  is  in  his  favor, 
cannot  be  set  up  by  adverse  party. 

Bankruptcy  assignee's  immunity  from  citation  in  State  court  cannot  be 
set  up  by  bankrupt's  grantee. 

Approved  in  Brown  v.  Smart,  145  U.  S.  459,  36  L.  Ed.  776,  12  Sup. 
Ct.  960,  judgment  declaring  void  a  conveyance  by  insolvent,  which 
affects  creditors  only,  cannot  be  sustained  by  debtor;  Lancey  v.  Foss, 
88  Me.  220,  33  Atl.  1073,  limitation  in  Bankruptcy  Act  bars  only 
assignee  and  those  claiming  under  him. 

Miscellaneous.    Cited  in  In  re  Francis,  136  Fed.  913. 

143  XT.  &  305-318,  36  L  Ed.  164,  12  Sap.  Ct.  403,  HORN  SELVEE-MIN. 
CO.  v.  NEW  YORK. 

Corporation's  powers  are  derived  wholly  from  its  charter. 
Approved  in  In  re  Carthage  Lodge,  No.  365, 1.  O.  O.  F.,  230  Fed.  700, 
holding  fraternal  insurance  association  entitled  to  benefits  of  bank- 
ruptcy law. 

Corporate  franchise  is  personal  property,  subject  to  taxation. 
Approved  in  Berea  College  v.  Kentucky,  211  U.  S.  54,  53  L.  Ed.  85, 
29  Sup.  Ct.  33,  holding  State  statute  prohibiting  corporations  from 
teaching  white  and  colored  pupils  in  same  institution  was  not  uncon- 
stitutional because  not  applicable  to  individuals ;  Bank  of  California  v. 
San  Francisco,  142  Cal.  279,  280,  282,  75  Pac.  834,  835,  holding  fran- 
chise of  being  a  corporation  is  a  franchise  within  meaning  of  Const., 
art.  Xm,  §  1,  providing  for  taxation  of  nonexempt  property,  and  de- 
fining "property"  as  including  "moneys,  credits  and  franchises"; 
Metropolitan  Life  Ins.  Co.  v.  Board  of  Assessors,  115  La.  706,  116 
Am.  St.  Rep.  179,  9  L.  R.  A.  (N.  S.)  1240,  39  South.  849,  holding  State 
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might  tax  notes  held  by  foreign  corporations;  Scollard  v.  American 
Felt  Co.,  194  Mass.  130,  131,  80  N.  E.  235,  holding  State  could  restrain 
foreign  corporation  from  doing  business  until  tax  is  paid;  Postal  Tel. 
Cable  Co.  v.  Adams,  155  U.  S.  696,  39  L.  Ed.  315,  15  Sup.  Ct.  270,  ap- 
plicable to  both  domestic  and  foreign  corporations;  Lumberville  Bridge 
Co.  v.  Board  of  Assessors,  55  N.  J.  L.  535,  25  L.  R.  A.  137,  26  Atl.  713, 
franchise  tax  on  domestic  corporation  not  invalid  because  it  inci- 
dentally affects  corporation  in  interstate  commerce. 

Distinguished  in  Southern  Ry.  Co.  v.  Greene,  216  U.  S.  415,  17  Ann. 
Cas.  1247,  54  L.  Ed.  541,  30  Sup.  Ct.  287,  holding  foreign  corporations 
not  subject  to  franchise  tax  where  same  is  not  imposed  on  domestic 
companies;  Liverpool  etc.  Ins.  Co.  v.  Board  of  Assessors,  51  La.  Ann. 
1034,  72  Am.  St.  Rep.  489,  45  L.  R.  A.  527,  25  South.  972,  arguendo, 
debt  due  to  nonresident  has  its  situs  at  his  domicile. 

Taxation  of    corporate    franchise  as    realty  or  personalty.    Note, 
19  Ann.  Gas.  167. 

Foreign  corporations  can  do  business  In  State  only  upon  conditions 
State  prescribes. 

Approved  in  fcvansville  &  H.  Traction  Co.  v.  Henderson  Bridge  Co., 
132  Fed.  404,  Federal  court  of  equity  will  not  compel  Kentucky  cor- 
poration to  share  its  tracks  across  Ohio  River  with  corporation  which 
seeks  to  operate  in  Kentucky  without  reincorporating  in  Kentucky  as 
required;  Jones  v.  Mutual  Fidelity  Co.,  123  Fed.  532,  upholding  Ten- 
nessee act  of  March  26,  1891,  providing  that  foreign  corporations  doing 
business  in  State  must  first  file  copy  of  charter  with  Secretary  of  State 
and  abstract  of  same  in  each  county  in  which  it  desires  to  do  business, 
and  punishing  violation  of  its  provisions ;  Oakland  Sugar  Mill  Co.  v.  Fred 
W.  Wolf  Co.,  118  Fed.  244,  55  C.  C.  A.  93,  upholding  Michigan  Comp. 
Laws  1897,  §  8574,  providing  for  payment  of  franchise  fee  by  foreign 
corporations  doing  business  in  State,  and  providing  that  all  contracts 
made  in  State  by  corporation  which  has  not  complied  with  act  shall  be 
void;  Southern  Car  etc.  Co.  v.  State,  133  Ala.  629,  32  South.  236,  up- 
holding Code,  §  4122,  subd.  55,  requiring  all  corporations  doing  busi- 
ness in  State  not  otherwise  specially  required  to  pay  license  tax.  to 
pay  annual  privilege  tax  graduated  by  paid-up  capital  of  corporation; 
Humphreys  v.  State,  70  Ohio  St.  84,  101  Am.  St  Rep.  888,  65  L.  R.  A. 
776,  70  N.  E.  961,  foreign  charitable  corporation  not  "institution  within 
State"  so  as  to  escape  inheritance  tax,  although  having  branch  within 
State;  Atlas  Powder  Co.  v.  Goodloe,  131  Tenn.  507,  175  S.  W.  551,  up- 
holding privilege  tax  imposed  on  foreign  corporation;  Moline  Plow  Co. 
v.  Wilkinson,  105  Mich.  59,  62  N.  W.  1120,  franchise  fee  on  foreign 
corporations  is  constitutional. 

XV— 68 
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Distinguished  in  Wagner  v.  Meakin,  92  Fed.  82,  33  C.  C.  A.  577,  hold- 
ing hill  of  exchange  and  account  against  citizen  of  another  State  is  not 
doing  business  there. 

State  may  restrict  business  of  foreign  corporation  or  exclude  It  en- 
tirely. 

Approved  in  Humphreys  v.  State,  70  Ohio  St.  87,  101  Am.  St  Eep. 
888,  65  L.  R.  A.  776,  70  N.  E.  962,  reaffirming  rule;  Kansas  City  etc. 
R.  Co.  v.  Stiles,  182  Ala.  143,  62  South.  736,  upholding  franchise  tax 
graduated  according  to  amount  of  capital  stock;  State  v.  Hodges,  114 
Ark.  163,  169  S.  W.  946,  holding  State  might  prohibit  foreign  cor- 
poration from  doing  business  in  State,  where  they  sought  removal  of 
cause ;  H.  K.  Mulf ord  Co.  v.  Curry,  163  Cal.  285,  125  Pac.  240,  uphold- 
ing tax  graduated  according  to  amount  of  capital  stock;  State  v. 
Illinois  Cent.  R.  Co.,  246  111.  216,  92  N.  E.  828,  upholding  tax  of  seven 
per  cent  on  gross  receipts  of  railroad;  State  ex  rel.  Coleman  v.  West- 
ern Union  Tel.  Co.,  75  Kan.  632,  634,  662,  90  Pac.  308,  309,  318,  holding 
Kansas  could  impose  charter  fee  on  foreign  corporations;  Metropolitan 
Life  Ins.  Co.  v.  Board  of  Assessors,  115  La.  706,  39  South.  849,  and 
Clarksdale  Ins.  Agency  v.  Cole,  87  Mass.  647,  40  South.  229,  both 
arguendo;  Hannis  Distilling  Co.  v.  Mayor  etc.  of  City  of  Baltimore, 
114  Md.  685,  80  Atl.  322,  upholding  tax  on  foreign  distilling  corpora- 
tion; S.  S.  White  Dental  Mfg.  Co.  v.  Commonwealth,  212  Mass.  43, 
Ann.  Gas.  19130,  805,  98  N.  E.  1060,  upholding  excise  tax  imposed  on 
foreign  corporation;  Nebraska  Telephone  Co.  v.  City  of  Lincoln,  82 
Neb.  71,  28  L.  R.  A.  (N.  S.)  221,  117  N.  W.  288,  upholding  tax  on  gross 
earnings  of  telephone  company;  Commonwealth  v.  Fidelity  etc.  Co., 
244  Pa.  71,  90  Atl.  439,  holding  State  might  impose  tax  on  premiums 
received  on  bonds  of  foreign  surety  company;  Sioux  Remedy  Co.  v. 
Cope,  28  S.  D.  410,  133  N.  W.  688,  holding  State  could  require  foreign 
companies  to  file  articles  of  incorporation;  Gaar,  Scott  &  Co.  v.  Shan- 
non, 52  Tex.  Civ.  642,  115  S.  W.  363,  holding  State  might  subject  for- 
eign corporations  to  greater  franchise  tax  than  domestic  companies; 
New  York  v.  Roberts,  171  U.  S.  662,  43  L.  Ed.  325,  19  Sup.  Ct.  60, 
State  may  restrict  by  license  tax  or  sum  proportioned  to  its  capital; 
dissenting  opinion  in  Gunn  v.  White  Sewing  Mach.  Co.,  57  Ark.  48, 
18  L.  R.  A.  211,  20  S.  W.  596,  majority  holding  giving  bond  on  sale  of 
goods  on  credit  is  interstate  commerce;  Scottish  etc.  Ins.  Co.  v.  Her- 
riott,  109  Iowa,  616,  77  Am.  St.  Rep.  548.  80  N.  W.  669,  tax  need  not 
be  uniform ;  McNaughton  Co.  v.  McGirl,  20  Mont.  134,  63  Am.  St  Rep. 
617,  38  L.  R.  A.  371,  49  Pac.  655,  purchase  and  shipment  of  wool  is 
interstate  commerce;  Huffman  v.  Western  Mtg.  Co.,  13  Tex.  Civ.  App. 
170,  36  S.  W.  306,  loaning  money  is  not  interstate  commerce;  dissent- 
ing opinion  in  Western  Union  Tel.  Go.  v.  Kansas,  216  U.  S.  54,  56,  54 
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L.  Ed.  377,  378,  30  Sup.  Ct.  190,  majority  holding  State  of   Kansas 
could  not  subject  telegraph  company  to  charter  fee. 

Distinguished  in  dissenting  opinion  in  Southern  Ry.  Co.  v.  Greene, 
160  Ala.  420,  421,  49  South.  411,  majority  holding  State  could  impose 
tax  graduated  according  to  capital  stock. 

Recognition  or  exclusion  of  foreign  corporations.    Note,  24  L.  R.  A. 
293,  295. 

Corporations  engaged  In  Interstate  commerce  or  employed  by  govern- 
ment cannot  be  excluded  by  State. 

Approved  in  Chapman  v.  Hallwood  Cash  Register  Co.,  32  Tex.  Civ. 
78,.  73  S.  W.  970,  reaffirming  rule ;  Pullman  Co.  v.  Kansas,  216  U.  S. 
66,  67,  71,  73,  54  L.  Ed.  385,  386,  387,  388,  30  Sup.  Ct.  232,  holding  State 
of  Kansas  could  not  impose  charter  fee  on  Pullman  company  doing 
interstate  business ;  Haskell  v.  Cowham,  187  Fed.  409, 109  C.  C.  A.  235, 
holding  State  of  Oklahoma  could  not  prohibit  exportation  of  natural 
gas;  Butler  Bros.  Shoe  Co.  v.  United  States  Rubber  Co.,  156  Fed.  11, 
15,  16,  84  C.  C.  A.  167,  holding  Colorado  could  not  prohibit  New  Jersey 
corporation  from  contracting  with  one  of  its  own  corporations;  Albert 
Pick  &  Co.  v.  Jordan,  169  Cal.  22,  Ann.  Gas.  19160,  1237.  145  Pac. 
514,  holding  fee  charged  foreign  corporation  for  filing  of  articles  was 
excise  tax;  Northern  Pac.  Ry.  Co.  v.  Gifford,  25  Idaho,  209,  136  Pac. 
1135,  holding  State  might  tax  intrastate  business,  of  interstate  com- 
pany; Lehigh  Portland  Cement  Co.  v.  McLean,  245  HI.  330,  137  Amu 
St.  Rep.  322,  92  N.  E.  249,  holding  foreign  corporation  doing  interstate 
business  cannot  be  denied  access  to  State  courts;  Baltic  Min.  Co.  v. 
Commonwealth,  207  Mass.  389,  93  N.  E.  833,  and  Marconi  Wireless 
Tel.  Co.  v.  Commonwealth,  218  Mass.  564,  571,  Ann.  Gas.  19160,  214, 
106  N.  E.  313,  316,  holding  Connecticut  corporation  maintaining  Boston 
sales  office  was  not  engaged  in  interstate  commerce;  Postal  Tel.  Cable 
Co.  v.  Adams,  155  U.  S.  696,  39  L.  Ed.  315,  15  Sup.  Ct.  270,  but  may 
subject  it  to  general  property  taxation;  McNaughton  Co.  v.  McGirl, 
20  Mont.  134,  63  Am.  St.  Rep.  617,  38  L.  R.  A.  371,  49  Pac.  655,  pur- 
chasing and  shipping  wool  is  interstate  commerce;  Toledo  Commercial 
Co.  v.  Glen  Mfg.  Co.,  55  Ohio  St.  222,  45  N.  E.  198,  and  Bateman  v. 
Western  etc.  Mill  Co.,  1  Tex.  Civ.  App.  92,  20  S.  W.  932,  soliciting 
and  filling  orders  is  interstate  commerce;  Gulf  Colo.  etc.  Ry.  Co.  v. 
Eddins,  7  Tex.  Civ.  App.  127,  26  S.  W.  165,  forbidding  stipulation  of 
limitation  in  contract  of  interstate  carriage  not  unconstitutional;  dis- 
senting opinion  in  Gunn  v.  White  Sewing  Mach.  Co.,  57  Ark.  40,  42, 
45,  18  L.  R.  A.  209,  20  S.  W.  594,  majority  holding  giving  bond  on  sale 
of  goods  on  credit  is  interstate  commerce. 

State  may  levy  specific  license  tax  on  foreign  corporation  or  base 
license  on  amount  of  capital. 
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Approved  in  New  York  v.  Roberts,  171  U.  S.  662,  43  L.  Ed.  325.  19 
Sup.  Ct.  60,  holding  State  may  restrict  foreign  corporation  by  license 
tax  or  sum  proportionate  to  its  capital. 

Fact  that  State  tax  on  foreign  corporation  is  oppressive  gives  Supreme 
Court  no  Jurisdiction. 

Approved  in  American  Smelting  etc.  Co.  v.  People,  54  Colo.  256,  82 
Pac.  536,  that  only  part  of  corporation's  capital  is  employed  in  State 
does  not  relieve  it  from  license  tax  based  on  capital  stock. 

Tax  upon  foreign  corporation's  franchise  is  not  interference  with  com- 
merce. 

Approved  in  New  York  v.  Roberts,  171  U.  S.  665,  43  L.  Ed.  326,  19 
Sup.  Ct.  61,  holding  State  may  restrict  foreign  corporation  by  license 
tax  or  sum  proportionate  to  capital. 

Distinguished  in  dissenting  opinion  in  New  York  v.  Roberts,  171  U.  S. 
682,  43  L.  Ed.  332,  19  Sup.  Ct.  77,  State  cannot  tax  goods  solely  be- 
cause manufactured  in  another  State. 

Constitutionality    of    State    regulations    of    interstate    commerce. 
Note,  27  Am.  St.  Rep.  560. 

Taxation  of  franchises.    Note,  131  Am.  St.  Rep.  883. 

Imposition  of  license  tax  or  fee  on  foreign  corporation.    Note,  3 
Ann.  Gas.  632. 

Taxation  of  corporate  franchises.    Note,  57  L.  R.  A.  44,  80,  82, 
89,  93. 

Tax  on  capital  stock  of  corporations.    Note,  58  L.  R.  A.  524,  528, 

530,  535,  548,  583,  604. 
Corporate  taxation  and  the  commerce  clause.    Note,  60  L.  R.  A. 

678,  681. 
Tax  on  manufacturing  corporations.    Note,  64  L.  R.  A.  36,  38,  47, 

51,  54. 

Fourteenth  Amendment  considered  with  relation  to  special  priv- 
ileges, burdens  and  restrictions.    Note,  25  Am.  St.  Rep.  874. 

Constitutional  equality  as  to  corporate  taxation.    Note,  60  L.  R.  A. 
353. 

143  U.  &  S18-338,  36  L.  Ed.  169, 12  Sup.  Ct.  410,  CHANDLER  v.  POMEROY. 

Miscellaneous.  Cited  in  Chandler  v.  Pomeroy,  87  Fed.  264,  and 
Chandler  v.  Pomeroy,  96  Fed.  156,  37  C.  C.  A.  430,  historically. 

143  U.  8.  339-346,  36  L.  Ed.  176,  12  Sap.  Ct.  409,  CHICAGO  ETC.  RT.  CO.  v. 

WELLMAN. 

Legislature  may  fix  rates;  courts  can  only  protect  against  unreasonable 
rates. 
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Approved  in  Northern  Pacific  Ry.  Co.  v.  North  Dakota,  236  U.  S.  600, 
Ann.  Cas.  1916A,  1,  59  L.  Ed.  743,  35  Sup.  Ct.  429,  holding  rates  estab- 
lished by  North  Dakota  for  transportation  of  coal  were  confiscatory; 
Simpson  v.  Shepard,  230  U.  S.  424,  Ann.  Gas.  1916A,  18,  48  L.  R.  A. 
(N.  S).  1151,  57  L.  Ed.  1552,  33  Sup.  Ct.  729,  upholding  right  of  Minne- 
sota to  fix  railroad  rates  but  declaring  those  established  to  be  unrea- 
sonable ;  Cotting  v.  Godard,  183  U.  S.  85,  87,  46  L.  Ed.  99,  100,  22  Sup. 
Ct.  33,  holding  stockyards  company  is  denied  equal  protection  of  laws 
of  Kansas  (act  of  March  3,  1897),  which  limits  amount  of  charges  to 
be  made  by  that  corporation  without  limiting  charges  to  be  made  by 
other  corporations  doing  smaller  business;  Chicago  Milwaukee  etc.  Ry. 
Co.  v.  Tompkins,  176  U.  S.  173,  44  L.  Ed.  420,  20  Sup.  Ct.  338,  holding 
reasonableness  of  schedule  of  rates  for  local  business  of  railroad  com- 
pany determined  by  comparison  between  gross  receipts  and  cost  of  doing 
the  business ;  Philadelphia  etc.  Ry.-  Co.  v.  Interstate  Commerce  Commis- 
sion, 174  Fed.  689,  holding  court  having  no  power  to  regulate  commerce 
could  not  vacate  order  of  Interstate  Commerce  Commission;  State  ex 
rel.  Taylor  v.  Missouri  Pac.  Ry.  Co.,  76  Kan.  480,  92  Pac.  610,  and 
Railroad  Commission  v.  Central  of  Georgia  Ry.  Co.,  170  Fed.  236,  95 
C.  C.  A.  117,  both  holding  State  could  empower  Railroad  Commission 
to  fix  rates;  Oregon  etc.  Navigation  Co.  v.  Campbell,  173  Fed.  974,  hold- 
ing Federal  court  has  jurisdiction  to  enjoin  enforcement  of  State  rail- 
road rates;  Spring  Valley  Water  Co.  v.  San  Francisco,  165  Fed.  683, 
discussing  water  rates  established  by  city  of  San  Francisco;  Central 
of  Georgia  Ry.  Co.  v.  McLendon,  157  Fed.  975,  976,  refusing  to  enjoin 
enforcement  of  railroad  rates;  Haverhill  Gas  Light  Co.  v.  Barker,  109 
Fed.  696,  upholding  Federal  equity  jurisdiction  of  suit  by  gas  company 
against  State  officers  to  enjoin  threatened  enforcement  of  order  made 
by  defendants  under  State  statute  requiring  complainant  to  supply  gas 
to  customers  at  rate  which  is  so  unreasonable  as  to  deprive  complainant 
of  rights  under  Fourteenth  Amendment;  Kansas  City  Southern  R.  Co. 
v.  Board  of  Railroad  Commrs.,  106  Fed.  357,  holding  State  has  no  power 
to  regulate  charges  of  railroad  company  for  carriage  of  goods  between 
two  points  in  State,  where  course  of  transportation  must  be  for  con- 
siderable part  of  distance  through  another  territory;  Western  Union 
Tel.  Co.  v.  Myatt,  98  Fed.  343,  holding  Kansas  court  of  visitation  cre- 
ated by  Sess.  Laws  1898,  c.  28,  which  is  empowered  to  regulate  railroad 
rates,  is  a  legislative  body;  Louisiana  etc.  Ry.  Co.  v.  State,  85  Ark.  21, 
106  S.  W.  962,  holding  courts  will  consider  reasonableness  of  act  re- 
quiring railroad  to  maintain  station;  Southern  Indiana  Ry.  Co.  v. 
Railroad  Commission,  172  Ind.  121,  87  N.  E.  969,  holding  court  has 
power  to  review  rulings  of  railroad  commission;  Union  Pac.  R.  Co.  v. 
Public  Utilities  Commission,  95  Kan.  619,  148  Pac.  672,  holding  each 
shipment  should  show  fair  return  of  profit  to  railroad;  Tucker  v.  Mis- 
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souri  Pae.  Ry.  Co.,  82  Kan.  229,  108  Pac.  92,  holding  legislature  could 
prescribe  special  rates  on  transportation  of  oil;  State  v.  Johnson,  61 
Kan.  820,  60  Pac.  1074,  holding  void  Laws  1898,  c.  28,  creating  court 
of  visitation;  Morgan's  Louisiana  etc.  R.  etc.  Co.  v.  Railroad  Commis- 
sion, 127  La.  669,  53  South.  901,  holding  rates  established  by  railroad 
commission  of  Louisiana  were  unreasonable;  Janvrin,  Petitioner,  174 
Mass.  517,  55  N.  E.  382,  upholding  Stats.  1895,  c.  488,  §  23,  as  amended 
by  Stats.  1897,  c.  336,  giving  to  actual  water  takers  within  ten  miles 
of  city  of  Boston  aggrieved  by  rates,  right  to  apply  to  court  to  deter- 
mine reasonableness  of  rate;  People  v.  Detroit  United  Ry.  Co.,  134 
Mich.  694,  104  Am.  St.  Rep.  626,  63  L.  R.  A.  746,  97  N.  W.  40,  uphold- 
ing ordinance  requiring  street-cars  to  be  equipped  with  air  or  electric 
brakes;  Railroad  Commrs.  v.  Grand  Rapids  etc.  Ry.  Co.,  130  Mich.  250, 
89  N.  W.  967,  holding  purchasers  at  foreclosure  of  railroad  who  organ- 
ize corporation  under  2  Comp.  Laws,  §  6224,  securing  to  them  same 
rights,  powers  and  privileges  as  original  company  had,  subject  to  all 
provisions  of  said  act  and  its  amendments,  are  subject  to  2  Comp.  Laws, 
§  6234,  par.  9,  reducing  fare  to  two  and  one-half  cents  per  mile;  State 
v.  Missouri  etc.  Ry.  Co.,  262  Mo.  523,  Ann.  Gas.  1916E,  949,  L.  R.  A. 
1915E,  778,  172  S.  W.  39,  refusing  to  uphold  one  cent  militia  fare  law ; 
State  v.  Adams  Express  Co.,  85  Neb.  37,  42  L.  R.  A.  (N.  S.)  396,  122 
N.  W.  696,  holding  rates  should  not  be  declared  unreasonable  until 
after  fair  trial  is  had;  State  v.  Maine  etc.  R.  R.,  77  N.  H.  427,  92  Atl. 
838,  upholding  law  requiring  railroad  to  sell  five  hundred  mile  mileage- 
books  ;  Raritan  Riv.  R.  R.  Co.  v.  Middlesex  etc.  Traction  Co.,  70  N.  J.  L. 
744,  58  Atl.  336,  courts  have  no  general  supervisory  jurisdiction  over 
railroad  rates;  Corporation  Commission  v.  Atlantic  Coast  Line  R.  R. 
Co.,  137  N.  C.  14,  15,  26,  49  S.  E.  196,  201,  State  may  compel  railroad 
to  make  connection  with  train  of  another  company;  Reagan  v.  Farm- 
ers '  etc.  Trust  Co.,  154  U.  S.  398,  38  L.  Ed.  1024,  14  Sup.  Ct.  1054, 
upholding  Texas  act  establishing  commission;  St.  Louis  etc.  Ry.  Co. 
v.  Gill,  156  U.  S.  658,  39  L.  Ed.  570,  15  Sup.  Ct.  488,  San  Diego  Land 
etc.  Co.  v.  National  City,  174  U.  S.  754,  43  L.  Ed.  1160,  19  Sup.  Ct.  810, 
and  San  Joaquin  etc.  Irr.  Co.  v.  Stanislaus  Co.,  90  Fed.  521,  courts  will 
interfere  where  water  rates  practically  deprive  company  of  property; 
Covington  etc.  Turnpike  Co.  v.  Sandford,  164  U.  S.  592,  41  L.  Ed.  565, 
17  Sup.  Ct.  204,  courts  interfere  where  rates  are  taking  of  property 
without  due  process ;  Smyth  v.  Ames,  169  U.  S.  524,  42  L.  Ed.  841,  18 
Sup.  Ct.  425,  and  Lake  Shore  etc.  Ry.  Co.  v.  Smith,  173  U.  S.  687,  43 
L.  Ed.  860,  19  Sup.  Ct.  566,  rates  must  permit  of  earning  just  compen- 
sation; Mercantile  Trust  Co.  v.  Texas  etc.  Ry.  Co.,  51  Fed.  540,  mort- 
gage bondholders  may  maintain  suit  to  test  rates  fixed  by  commission ; 
Clyde  v.  Richmond  etc.  R.  Co.,  57  Fed.  439,  441,  fixing  rates  so  low  as 
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to  deprive  carrier  of  his  property  is  unconstitutional;  Capital  City  Gas- 
Light  Co.  v.  Des  Moines,  72  Fed.  846,  courts  cannot  assume  that  re- 
ducing rates  reduces  income;  this  is  matter  of  experience;  Lanning  v. 
Osborne,  76  Fed.  336,  court,  having  declared  rates  unreasonable,  can- 
not fix  them;  Stimson  v.  Muskegon  Booming  Co.,  100  Mich.  350,  59 
N.  W.  143,  limiting  booming  rates  so  that  earnings  shall  not  exceed 
certain  per  cent  is  class  legislation ;  State  v.  Sioux  City  etc.  R.  Co.,  46 
Neb.  692,  31  L.  R.  A.  51,  65  N.  W.  768,  statute  cannot  preclude  judicial 
interference;  Griffin  v.  Water  Co.,  122  N.  C.  211,  41  L.  R.  A.  242,  30 
S.  E.  320,  water  company  cannot  discriminate  nor  charge  unreasonable 
rates;  Attorney  General  v.  Old  Colony  R.  R.  Co.,  160  Mass.  86,  22 
L.  R.  A.  118,  35  N.  E.  256  (see  dissenting  opinion  in  160  Mass.  96,  22 
L.  R.  A.  122,  35  N.  E.  260),  statute  fixing  mileage  rate  held  uncon- 
stitutional; dissenting  opinion  in  Smith  v.  Lake  Shore  etc.  R.  Co.,  114 
Mich.  476,  493,  72  N.  W.  333,  339,  majority  holding  legislature  may 
fix  mileage  rates,  etc.,  under  reserve  power;  dissenting  opinion  in 
Bracey  v.  Darst,  218  Fed.  501,  majority  holding  West  Virginia  "blue 
sky"  law  invalid  as  applied  to  individuals;  dissenting  opinion  in  Mc- 
Cully  v.  Chicago  etc.  Ry.  Co.,  212  Mo.  23,  110  S.  W.  717,  majority  re- 
fusing to  uphold  law  requiring  railroad  to  furnish  free  return  passage 
to  shippers  of  stock;  dissenting  opinion  in  Hill  v.  Atlantic  etc.  R.  Co., 
143  N.  C.  603,  9LR.A.  (N.  S.)  606,  55  S.  E.  876,  majority  discussing 
lease  made  by  railroad  company;  dissenting  opinion  in  Coal  &  Coke 
Ry.  Co.  v.  Conley,  67  W.  Va.  205,  67  S.  E.  646,  majority  upholding 
railroad  rates  established  by  State  of  West  Virginia. 

Constitutionality  of  statutes  designed  to  prevent  extortion.  Note, 
1  Ann.  Gas.  433. 

Power  of  courts  to  fix  or  regulate  rates  of  public  service  corpora- 
tions.   Note,  9  Ann.  Gas.  823. 

Validity  and  effect  of  statute  requiring  carriers  to  carry  passen- 
gers at  fixed  rate  per  mile.    Note,  21  Ann.  Gas.  191. 

Reasonableness  of  rates  charged  by  carrier  as  affected  by  car- 
rier's right  to  receive  fair  return  on  investment.  Note,  Ann. 
Gas.  1913B,  775. 

Legislative  power  to  fix  tolls,  rates  or  prices.  Note,  33  L.  R.  A. 
184. 

Business  affected  with  public  interest  subjecting  it  to  regulation 
and  control  as  to  rates  or  prices.    Note,  6  L.  R.  A.  (N.  S.)  835. 

Judiciary's  power  to  fix  public  service  rates.  Note,  8  L.  R.  A. 
(N.  S.)   530. 

Elements  entering  into  determination  of  reasonableness  of  State 
railroad  rates.    Note,  15  L.  R.  A.  (N.  S.)  115. 
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Return  of   public    service    corporation  for  rate-making  purposes. 
Note,  52  L  R.  A.  (N.  SI)  52. 

Returns    to    which    public    service    corporations    entitled    Note, 
L.  R.  A.  1915A,  58,  65. 

Reasonableness  of   municipal   ordinance  as   question  for  court  or 
jury.    Note,  L.  R.  A.  1915F,  1199. 

Constitutionality  of  law  must  be  determined  by  court  where  legislature's 
power  to  pass  it  is  basis  of  decision. 

Approved  in  Estate  of  Johnson,  139  Cal.  535,  73  Pac.  425,  uphold- 
ing Amendatory  Act  of  1897,  exempting  nephews  and  nieces  of  de- 
ceased when  residents  of  State  from  collateral  inheritance  tax;  Chicago 
Union  Traction  Co.  v.  Chicago,  199  111.  547,  65  N.  E.  470,  upholding 
Chicago  Rev.  Code,  §1723,  fixing  rates  of  fare  on  street  railroads; 
Commissioner  of  Railroads  v.  Wabash  R.  R.  Co.,  123  Mich.  671,  81 
N.  W.  527,  holding,  under  Pub.  Acts  1891,  Act  No.  90,  requiring  rail- 
roads, gross  annual  earnings  of  whose  passenger  trains  as  reported  to 
railroad  commissioner  exceed  two  thousand  dollars  and  are  less  than 
three  thousand  dollars  per  mile  of  road,  to  carry  passengers  for  two 
and  one-half  cents  per  mile,  mail  and  express  receipts  are  included; 
St.  Louis  etc.  Ry.  Co.  v.  Gill,  156  U.  S.  660,  39  L.  Ed.  571,  15  Sup.  Ct. 
488,  courts  interfere  where  rates  destroy  company's  property;  Atlantic 
etc.  R.  Co.  v.  United  States,  76  Fed.  190,  presumption  that  rates  fixed 
are  reasonable  can  be  overcome  only  by  figures  showing  earnings. 

Constitutionality  ef  law  cannot  be  inquired  into  by  suit  involving  no 
real  controversy. 

Approved  in  Muskrat  v.  United  States,  219  U.  S.  359,  55  L.  Ed.  251, 
31  Sup.  Ct.  250,  holding  right  of  alienation  of  Indian  lands  could  only 
be  determined  in  real  controversy;  Tucker  v.  Hubbert,  196  Fed.  855, 
117  C.  C.  A.  365,  holding  court  could  mandamus  county  to  levy  tax 
to  pay  bonds;  Ex  parte  Thompson,  86  Ark.  74,  109  S.  W.  1172,  refus- 
ing to  consider  constitutionality  of  act  on  agreed  statement  of  facts; 
Estate  of  Damon,  10  Cal.  App.  544,  102  Pac;  685,  holding  court  will  not 
decide  whether  inheritance  tax  is  discriminatory  where  record  does  not 
show  plaintiff  an  aggrieved  party;  Gaines  v.  Knecht,  27  App.  D.  C. 
533,  holding  in  litigation  over  right  to  trademark,  constitutionality  of 
Trademark  Act  will  not  be  considered;  Clark  v.  Shannon  &  Mott  Co., 
117  Iowa,  647,  648,  91  N.  W.  924,  holding  where  plaintiff's  agent  went 
to  store  to  purchase  stock  and  bill  of  sale  delivered,  part  payment 
made  as  person  put  in  charge  as  plaintiff's  agent,  but  keys  not  turned 
over  pending  temporary  absence  of  agent  to  obtain  unpaid  price  of 
stock,  in  action  against  subsequent  mortgagee  of  stock  with  notice, 
to  recover  goods,  question  of  delivery  was  for  jury;  Stewart  v.  Rosen- 
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gren,  66  Neb.  450,  92  N.  Y.  588,  court  has  no  jurisdiction  where  one 
of  two  defendants  is  merely  nominal  and  joined  only  to  give  apparent 
jurisdiction;  dissenting  opinion  in  State  ex  rel.  Bolens  v.  Frear,  148 
Wis.  533,  Ann.  Gas.  1913A,  1147,  L.  E.  A.  1915B,  569,  134  N.  W.  699, 
majority  upholding  income  tax  law  of  State  of  Wisconsin. 

Distinguished  in  Wilmington  etc.  R.  Co.  v.  Board  of  Railroad 
Commrs.,  90  Fed.  36,  if  there  is  a  real  controversy,  it  is  immaterial 
what  influenced  commission  in  its  action  making  a  test  case. 

Miscellaneous.  Cited  in  Powell  v.  Hayes,  83  Ark.  465,  13  Ann.  Gas. 
220,  104  S.  W.  182,  holding  bill  signed  by  Governor  is  not  subject  to 
veto  by  successor;  Southern  Exp.  Co.  v.  Virginia,  168  U.  S.  705,  42  L. 
Ed.  1212,  18  Sup.    Ct.  947,  in  decision  announced  without  opinion. 

143  XT.  8.  346-359,  36  L.  Bd.  180,  12  Sup.  Ct.  391,  BRIGGS  ▼.  UNITED 
STATES. 

Sale  during  Civil  War  not  Involving  transfer  and  delivery  across  loyal 
line  is  valid. 

Approved  in  Watts  v.  Unione  Austriaca  Di  Navigazione,  224  Fed. 
193,  holding  Court  of  Admiralty  of  neutral  country  may  use  discretion 
in  hearing  suit  between  citizens  of  warring  countries;  Compagnie 
Universale  de  Tel.  etc.  Sans  Fil  v.  United  States  Service  Corp.,  84 
N.  J.  Eq.  609,  95  Atl.  189,  holding  contracts  entered  into  before  war 
continue  during  war. 

Sale  of  cotton  crop  to  be  raised  is  valid  and  takes  effect  as  boob  as 
crop  appears. 

Approved  in  McClain  v.  Miller,  95  Kan.  797,  149  Pac.  400,  uphold- 
ing right  of  Indian  to  sell  corn  growing  on  land. 

Sales  of  property  not  then  in  existence.    Note,  81  Am.  St.  Rep. 
44,  45. 

Validity  of  mortgage  of,  or  agreement  to  mortgage,  crops  to  be 
planted.    Note,  5  Ann.  Oas.  400. 

Sufficiency  of  selection  or  designation  of  goods  sold  out  of  larger 
lot.    Note,  26  L.  R.  A.  (N.  S.)  2. 

Sale  is  complete  at  common  law,  when  terms  are  agreed  upon,  without 
delivery. 

Approved  in  Harris  v.  Egger,  226  Fed.  395,  holding  delay  in  deliv- 
ering certificate  of  shares  of  stock  will  not  bar  right  to  sue  for  fraud 
in  sale;  V.  Q.  Fischer  Art.  Co.  v.  Hutchins,  41  App.  D.  C.  164,  holding 
transfer  of  goods  from  husband  to  wife  was  sufficient  to  pass  title; 
State  v.  Parkel,  185  Mo.  App.  76,  170  S.  W.  917,  upholding  conviction 
for  selling  goods  in  local  option  territory. 
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When  title  passes    under    contract  for  goods  to   be  produced  or 
manufactured.    Note,  50  L.  R.  A.  (N.  S.)  124,  129. 

Persons  to   whom  the   statute  of   frauds  is   available.    Note,  127 
Am.  St  Rep.  778. 

To  whom  plea  of   statute  of   fraud  is   available.    Note,  21  Ann. 
Oas.  1390. 

143  XT.  8.  369-370,  36  K  Ed.  186,  12  Sup.  Ot.  396,  NEBRASKA  ▼.  IOWA 

Boundary  of  land  bordering  on  stream  follows  gradual  change  in  course 
of  stream. 

Approved  in  Stockley  v.  Cissna,  119  Fed.  822,  833,  56  C.  C.  A.  324, 
determining  title  to  lands  resulting  from  change  in  course  of  Mississippi 
by  sudden  cut  off  known  as  "Centennial  Cut,"  across  "Devil's  El- 
bow"; Yutterman  v.  Grier,  112  Ark.  371,  166  S.  W.  751,  holding  land 
may  be  termed  "accretion"  even  though  formed  during  one  overflow; 
Kinnane  v.  State,  106  Ark.  292,  153  S.  W.  264,  holding  boundary  be- 
tween Arkansas  and  Tennessee  is  thread  of  Mississippi  River;  De 
Loney  v.  State,  88  Ark.  316,  115  S.  W.  141,  holding  boundary  of  Texas 
and  Arkansas  changed  with  gradual  accretion  of  Red  River;  Nix  v. 
Pfiefer,  73  Ark.  203,  83  S.  W.  952,  where  within  three  years  one  hun- 
dred and  twenty-four  acres  were  washed  from  one  side  of  stream  and 
joined  to  other,  held  accretion;  Hohl  v.  Iowa  Cent.  Ry.  Co.,  162  Iowa, 
73,  143  N.  W.  852,  holding  riparian  owner's  right  to  accretion  will  be 
protected  by  injunction;  Fowler  v.  Wood,  73  Kan.  522,  117  Am.  St 
Rep.  534,  6  L.  R.  A.  (N.  S.)  162,  85  Pac.  767,  holding  title  of  State  of 
Kansas  to  bed  of  navigable  stream  changes  with  movement  of  stream; 
McBaine  v.  Johnson,  155  Mo.  203,  55  S.  W.  1034,  applying  rule  in 
determining  applicability  of  findings  and  instructions  in  action  of 
ejectment ;  Rober  v.  Michelsen,  82  Neb.  49,  116  N.  W.  950,  holding  title 
to  land  changed  by  accretion  cannot  be  restored  by  subsequent  avul- 
sion ;  In  re  City  of  Buffalo,  206  N.  Y.  325,  99  N.  E.  852,  holding  railroad 
right  of  way  bordering  on  lake  is  not  entitled  to  any  accretions;  Mi- 
celli  v.  Andrus,  61  Or.  86,  120  Pac.  740,  holding  boundary  of  public 
land  bordering  on  stream  extends  to  middle  of  stream;  Plummer  v. 
Marshall,  59  Tex.  Civ.  652,  126  S.  W.  1163,  holding  one  asserting  that 
boundary  of  land  is  not  as  stated  has  burden  of  proving  same;  State 
v.  Bowen,  149  Wis.  206,  39  L.  R.  A.  (N.  S.)  200, 135  N.  W.  495,  holding 
change  of  channel  of  river  would  not  change  boundary  between  Wis- 
consin and  Minnesota;  Quinlin  v.  Bratley  (Iowa),  80  N.  W.  405,  rule 
applied  where  plaintiff's  was  perceptibly  washed  away  but  defend- 
ant's accretion  was  imperceptible;  Naylor  v.  Cox,  114  Mo.  244,  21 
S.  W.  592,  accretion  may  extend  to  where  land  of  another  had  been 
washed  away;  Rees  v.  McDaniel,  115  Mo.  151,  21  S.  W.  914,  where 
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land  is  bounded  by  banks,  riparian  owner  does  not  take  the  bed  by 
avulsion;  Bouvier  v.  Stricklett,  40  Neb.  797,  59  N.  W.  552,  where 
middle  of  channel  is  boundary,  riparian  owner  must  sustain  loss  by 
caving  in  of  bank;  Wallace  v.  Driver,  61  Ark.  431,  31  L.  R.  A.  317,  33 
S.  W.  642,  where  land  is  washed  away,  riparian  owner  cannot  take  land 
formed  there  years  after. 

Accretion  and  alluvion.    Note,  35  Am.  St.  Rep.  311. 

Right  to  land  formed  by  accretion.    Note,  1  E.  R.  0.  479. 

Boundary  la  not  changed  by  sudden  change  in  bed  of  stream. 
Approved  in  Hughes  v.  Heirs  of  Birney,  107  La.  670,  32  South.  33, 
reaffirming  rule;  Philadelphia  Co.  v.  Stimson,  223  U.  S.  624,  626,  56 
L.  Ed.  578,  579,  32  Sup.  Ct.  340,  holding  United  States  not  liable  in  dam- 
ages for  flooding  of  island  due  to  building  of  island;  Missouri  v. 
Nebraska,  196  U.  S.  35,  36,  49  L.  Ed.  375,  25  Sup.  Ct.  155,  held  avulsion, 
where  river  in  one  day  vacated  fifteen  miles  of  its  bed;  State  of  Iowa 
v.  Carr,  191  Fed.  260,  261,  262,  264,  112  C.  C.  A.  477,  holding  titles  to 
islands  in  stream  not  distroyed  by  avulsion ;  Stockley  v.  Cissna,  119  Fed. 
823,  834,  56  C.  C.  -A.  324,  determining  title  to  lands  resulting  from, 
change  in  course  of  Mississippi  by  sudden  cut  off  known  as  "Centennial 
Cut"  across  "Devil's  Elbow";  Watkins  v.  Pool,  130  Cal.  138, 62  Pac.  386, 
holding  artificial  change  in  course  of  river  which  is  established  bound- 
ary between  two  counties  made  at  neck  of  peninsula  created  by  bend  in 
stream,  whereby  new  channel  of  river  is  caused  and  former  channel  is 
ordinarily  left  dry,  does  not  change  county  boundary;  James  v.  State, 
10  Ga.  App.  15,  72  S.  E.  601,  holding  boundary  between  Georgia  and 
South  Carolina  was  not  changed  by  improvements  in  navigation  on 
Savannah  River;  Coulthard  v.  Mcintosh,  143  Iowa,  398,  122  N.  W.  236, 
holding  State  may  sell  beds  of  rivers  abandoned  by  avulsion;  Wood  v. 
McAlpine,  85  Kan.  662,  663,  665,  667,  118  Pac.  1062,  1063,  holding  avul- 
sion of  stream  is  movement  of  bank  in  sudden  and  unusual  manner; 
Cook  v.  State,  81  Miss.  150,  32  South.  313,  holding  counties  of  State  and 
territorial  jurisdiction  of  courts,  bordering  on  Mississippi,  extend  to 
center  or  thread  of  stream;  Widdecombe  v.  Chiles,  173  Mo.  200,  73  S.  W. 
445,  holding  where  tract  at  time  of  government  survey  was  entirely  cutf 
from  river  by  intervening  tract,  which  was  later"  entirely  washed  away, 
so  that  remoter  tract  is  reached  by  river,  subsequent  accretions  belong 
to  latter  tract;  State  v.  Keane,  84  Mo.  App.  131,  133,  holding  where 
defendant's  saloon  was  located  west  of  old  navigable  channel  of  Missouri 
on  west  boundary  of  Platte  county,  Circuit  Court  of  that  county  had  no 
jurisdiction  to  try  him  for  selling  liquor  without  license,  since  act  was 
committed  in  Kansas;  Iowa  Railroad  Land  Co.  v.  Coulthard,  96  Neb. 
610,  148  N.  W.  329,  applying  principle ;  O'Connor  v.  Petty,  95  Neb.  729, 
146  N.  W.  948,  holding  avulsion  in  Missouri  River  does  not  change 
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boundary  between  Iowa  and  Nebraska;  Kinkead  v.  Turgeon,  74  Neb. 
587,  13  Ann.  Gas.  43,  109  N.  W.  746,  holding  squatters  cannot  settle  in 
bed  of  Missouri  River  when  latter  has  changed  its  course;  Ocean  City 
Assn.  v.  Shriver,  64  N.  J.  L.  561,  46  Atl.  694,  determining  right  to 
alluvion  along  Peck's  beach;  Stockley  v.  Cissna,  119  Tenn.  159,  104 
S.  W.  798,  and  State  v.  Muncie  Pulp  Co.,  119  Tenn.  83,  104,  104  S.  W. 
446,  452,  both  holding  "Centennial  Cutoff"  in  Mississippi  River  did  not 
change  boundary  between  Tennessee  and  Arkansas;  Cooley  v.  Golden, 
117  Mo.  49,  21  L.  R.  A.  306,  23  S.  W.  106,  where  bank  is  boundary  avul- 
sion does  not  give  bed  (but  see  dissenting  opinion  in  117  Mo.  53,  21 
L.  R.  A.  307,  23  S.  W.  107) ;  Bouvier  v.  Stricklett,  40  Neb.  801,  59  N.  W. 
553,  holding  when  middle  of  channel  is  boundary,  riparian  owner  must 
sustain  loss  by  caving  in  of  bank. 

Distinguished  in  Priewe  v.  Wisconsin  etc.  Imp.  Co.,  93  Wis.  548,  33 
L.  R.  A.  651,  67  N.  W.  921,  when  lake  was  lowered  by  artificial  means, 
riparian  owner  does  not  lose  his  rights. 

Effect  on  title  of  riparian  owner  of  change  in  course  of  navigable 
stream.    Note,  13  Ann.  Oaa.  51. 

Effect  of  sudden  submergence  upon  title  to  land.    Note,  38  L.  R.  A. 
850. 

Change  of  channel  as  changing  State  boundary.    Note,  89  L.  R.  A. 
(N.  8.)  200. 

Rule  as  to  effect  of  avulsion  or  accretion  on  boundaries  applies  as  be- 
tween States  and  nations. 

Approved  in  Maryland  ▼.  West  Virginia,  217  U.  S.  581,  54  L.  Ed. 
890,  30  Sup.  Ct.  630,  holding  south  bank  of  Potomac  River  is 
boundary  of  Maryland;  Washington  v.  Oregon,  211  U.  S.  134,  53  L.  Ed. 
119,  29  Sup.  Ct.  47,  and  Washington  v.  Oregon,  214  U.  S.  215,  53  L.  Ed. 
970,  29  Sup.  Ct.  631,  both  holding  change  of  channel  of  Columbia  River 
does  not  change  boundary  between  Washington  and  Oregon;  Shively  v. 
Bowlby,  152  U.  S.  36,  38  L.  Ed.  344,  14  Sup.  Ct.  561,  applying  rule  to 
tide  or  fresh  waters;  Cooley  v.  Golden,  52  Mo.  App.  235,  applying  rule 
to  boundary  between  Missouri  and  Nebraska;  Denny  v.  Cotton,  3  Tex. 
Civ.  App.  642,  22  S.  W,  126,  applying  rule  to  Rio  Grande. 

Accretion  defined. 
Approved  in  Denny  v.  Cotton,  3  Tex.  Civ.  App.  639,  22  S.  W.  124,  law 
of  accretion  applies  to  Rio  Grande. 

Law  of  accretion,  as  applied  to  boundaries,  applies  on  Missouri  River. 

Approved  in  McBride  v.  Steinweden,  72  Kan.  512,  513,  83  Pac.  823, 

824,  and  De  Long  v.  Olsen,  63  Neb.  331,  88  N.  W.  514,  both  affirming 

rule;  Belief ontaine  Imp.  Co.  v.  Niedringhaus,  181  111.  437,  72  Am.  St. 
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Rep.  277,  55  N.  E.  188,  as  to  Mississippi  River  bounding  Illinois  and 
Missouri ;  Cooley  v.  Golden,  117  Mo.  50,  21  L.  R.  A.  306,  23  S.  W.  106, 
holding  where  bank  is  boundary,  avulsion  does  not  give  bed;  Bouvier 
v.  Stricklett,  40  Neb.  799,  59  N.  W.  552,  holding  where  middle  of  chan- 
nel is  boundary,  riparian  owner  must  sustain  loss  by  caving  in  of  bank; 
Denny  v  Cotton,  3  Tex.  Civ.  App.  640,  22  S.  W.  124,  as  to  Rio  Grande. 

Boundary  between  Iowa  and  Nebraska  is  varying  line  depending  on 
actio*  of  Missouri  Elver. 

Approved  in  East  Omaha  Land  Co.  v.  Hanson,  117  Iowa,  97,  98,  100, 
90  N.  W.  706,  holding  where  island'  springs  up  in  midst  of  stream,  it  is 
an  accretion  to  soil  in  bed  of  river  and  not  to  land  of  riparian  owner. 

Rivers  and  lakes  as  state  boundaries.    Note,  15  L.  R.  A.  189. 

Jurisdiction  over  boundary  rivers.    Note,  65  L.  R.  A.  968,  969. 

Riparian  owner's  right  of  access.    Note,  23  E.  R.  0.  163. 

Miscellaneous.  Cited  in  Missouri  v.  Illinois,  202  U.  S.  599,  50  L.  Ed. 
1161,  26  Sup.  Ct.  713,  in  boundary  cases  between  States,  costs  may  be 
allowed  successful  party ;  United  States  v.  Texas,  143  U.  S.  640,  648,  36 
L.  Ed.  291,  294,  12  Sup.  Ct.  491,  494,  controversy  between  two  States  as 
to  boundary  presents  a  Federal  question. 

143  XT.  &  371-394,  36  L.  Ed.  101,  12  Sup.  Ct.  530,  WINONA  ETC.  B.  S. 
CO.  v.  PLAINVIEW. 

To  be  reviewable,  State  decision  must  deny  Federal  right  held  under 
judgment  In  question. 

Approved  in  Missouri  etc.  Ry.  Co.  v.  City  of  Olathe,  222  U.  S.  190,  56 
L.  Ed.  158,  32  Sup.  Ct.  47,  holding  payment  of  money  by  street  railroad 
to  city  does  not  raise  Federal  question ;  Bushnell  v.  Crooke  Min.  Co.,  148 
U.  S.  689,  37  L.  Ed.  613,  13  Sup.  Ct.  774,  and  Loeber  v.  Schroeder,  149 
U.  S.  585,  37  L.  Ed.  859, 13  Sup.  Ct.  936  (reprinted  in  76  Md.  352),  Fed- 
eral question  raised  for  first  time  on  petition  for  rehearing  is  too  late; 
dissenting  opinion  in  Tullock  v.  Mulvane,  184  U.  S.  523,  46  L.  Ed.  670, 
22  Sup.  Ct.  382,  majority  holding  question  as  to  liability  on  Federal 
injunction  bond  because  of  alleged  effect  of  certain  stipulations  dismiss- 
ing portion  of  case  and  of  appeal  from  decree  afterward  rendered,  in- 
volves Federal  question. 

Distinguished  in  Meyer  v.  Richmond,  172  U.  S.  92,  43  L.  Ed.  378,  19 
Sup.  Ct.  110,  presentation  of  Federal  question  to  higher  court  before 
judgment  is  sufficient. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  R.  A.  523,  529. 
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Time  and  manner  of  raising  and  deciding  questions  in  State  court 
to  obtain  review  in  Federal  Supreme  Court.  Note,  63  L.  R.  A. 
46. 

Liability  of  purchaser  of  railroad  on  personal  contracts  of  old  cor- 
poration.   Note,  6  Ann.  Oaa.  87. 

Miscellaneous.  Cited  in  Goodsell  v.  Delta  etc.  Land  Co.,  166  U.  S. 
718,  41  L.  Ed.  1186,  17  Sup.  Ct.  993,  following  main  case  in  decision 
without  opinion. 

143  XT.  &  394-430,  36  L.  Ed.  201,  12  Sup.  Ct.  543,  IRON  SILVEB  MXK. 
OO.  V.  MIKE  *  STARR  ETC.  MIN.  CO. 

Term  "known  vein**  moans  vein  whose  existence  is  known,  not  one 
appropriated  by  location. 

Approved  in  Sullivan  v.  Iron  etc.  Min.  Co.,  143  U.  S.  433,  36  L.  Ed. 
215,  12  Sup.  Ct.  556,  and  Standard  Quicksilver  Co.  v.  Habishaw,  132 
Cal.  123,  64  Pac.  116,  both  reaffirming  rule;  Cascaden  v.  Bortolis,  3 
Alaska,  212,  213,  refusing  to  admit  evidence  as  to  condition  of  adjoin- 
ing land. 

Title  to  horizontal  or  blanket  veins  may  be  acquired  under  sections 
concerning  veins,  lodes,  etc. 

Approved  in  San  Francisco  Chemical  Co.  v.  Duffield,  201  Fed.  836, 
120  C.  C.  A.  160,  applying  principle. 

To  be  excluded  from  placer  patent  vein  must  be  known  at  time  ap- 
plication made. 

Approved  in  United  States  v.  Lavenson,  206  Fed.  758,  canceling  pat- 
ent to  placer  claims  where  same  were  made  for  water-power  thereon; 
Overgaard  v.  Westerberg,  3  Alaska,  180,  holding  there  is  no  rule  as  to 
altitude  or  depth  of  location;  Old  Dominion  Copper  Min.  etc.  Co.  v. 
Haverly,  11  Ariz.  252,  90  Pac.  338,  holding  decision  of  Land  Depart- 
ment as  to  nature  of  land  is  not  subject  to  collateral  attack  in  action 
of  ejectment;  McConaghy  v.  Doyle,  $2  Colo.  97,  75  Pac.  420,  burden  of 
proof  is  on  claimant  of  lode  within  prior  placer  patent,  mere  outcrop- 
pings. or  other  indications  insufficient;  Washoe  Copper  Co.  v.  Junila,  43 
Mont.  184,  115  Pac.  918,  holding  knowledge  on  part  of  applicant  is  not 
necessary ;  Migeon  v.  Montana  etc.  Ry.  Co.,  77  Fed.  256,  23  C.  C.  A.  156 
(affirming  68  Fed.  815,  816),  to  be  excepted,  vein  must  be  of  such  value 
as  to  justify  expenditure  to  extract  it;  Horsky  v.  Moran,  21  Mont.  349, 
53  Pac.  1065,  town-site  patent  is  not  void  as  to  placer  land  but  voidable ; 
McCarthy  v.  Speed,  11  S.  D.  368,  77  N.  W.  592,  lode  location  is  not 
affected  by  placer  application. 
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Patents   for   mineral   lands,    what    included   therein — Extralateral 
rights.    Note,  58  Am.  St.  Rep.  280. 

Lodes  or  veins  within  placer  claims.    Note,  50  L.  R.  A.  290. 

Mere  technical  error  In  charge,  causing  no  injury,  is  not  ground  for 
reversal. 

Approved  in  Kansas  etc.  R.  Co.  v.  Stoner,  51  Fed.  655,  2  C.  C.  A. 
437,  same  in  refusing  instructions;  Haugen  v.  Chicago  etc.  Ry.  Co.,  3 
S.  D.  405,  53  N.  W.  773,  same  as  to  harmless  evidence. 

"Known  veins"   must  be  clearly   ascertained   and   add  considerable 
value  to  land. 

Approved  in  Chrisman  v.  Miller,  197  U.  S.  321,  322,  49  L.  Ed.  773,  25 
Sup.  Ct.  468,  between  rival  claimants  to  petroleum  lands  such  discovery 
necessary  as  would  justify  prudent  person  in  spending  money  in  ex- 
ploitation; Cascaden  v.  Bortolis,  3  Alaska,  205,  207,  209,210,  212,  215, 
refusing  to  admit  evidence  as  to  condition  of  adjoining  land;  Cook  v. 
Johnson,  3  Alaska,  536,  and  Noyes  v.  Clifford,  37  Mont.  150,  152,  154, 
94  Pac.  847,  848,  both  holding  question  whether  vein  was  known  was  for 
jury;  Mutchmor  v.  McCarty,  149  Cal.  611,  87  Pac.  88,  holding  quartz  vein 
containing  only  small  percentage  of  gold  is  not  "known  vein";  Cleary 
v.  Skiffich,  28  Colo.  368,  89  Am.  fit.  Rep.  211,  65  Pac.  61,  holding  where 
adverse  claim  is  filed  by  lode  claimant  against  application  for  patent 
on  existing  mill  site  location,  lode  claimant  must  show  that  lands  con- 
tain minerals  of  quantity  and  quality  that  can  be  extracted  at  profit; 
Golden  v.  Murphy,  31  Nev.  418,  103  Pac.  402,  holding  mining  claim  will 
not  pass  under  town-site  patent ;  United  States  v.  Central  etc.  R.  Co.,  84 
Fed.  220,  a  patent  excepting  mineral  land  is  invalid  as  to  lands  known 
to  be  chiefly  valuable  for  minerals;  United  States  v.  Central  etc.  R. 
Co.,  93  Fed.  873,  to  attack  patent  proof  must  be  clear  that  land  was 
known  to  be  chiefly  valuable  for  minerals ;  Brownsfield  v.  Bier,  15  Mont. 
411,  39  Pac.  463,  finding  that  there  was  no  known  vein  not  disturbed; 
Butte  etc.  Min.  Co.  v.  Sloan,  16  Mont.  101,  40  Pao.  218,  arguendo ;  Casey 
v.  Thieviege,  19  Mont.  347,  61  Am.  St.  Rep.  513,  48  Pac.  396,  reviewing 
main  case  and  explaining  construction  of  it  in  Brownfield  v.  Bier,  supra ; 
dissenting  opinion  in  McCarter  v.  Sooy  Oyster  Co.,  78  N.  J.  L.  421,  75 
Atl.  222,  majority  holding  grant  of  riparian  lands  containing  oyster- 
beds  was  void. 

Discovery  of  mineral  in  mining  claims  and  rights  of  locators  prior 
j  thereto.    Note,  139  Am.  St.  Rep.  172,  184. 

Sufficiency  of  discovery  of  mineral  to  support  location  of  mining 
claim.    Note,  15  Ann.  Oaa.  629. 

Whether  deposit  is  vein  Is  question  for  jury;  and  finding  that  it  was 
"known"  Is  conclusive. 
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Approved  in  Cleary  v.  Skiffich,  28  Colo.  369,  89  Am.  St  Rep.  212, 
65  Pac.  61,  holding  where  adverse  claim  is  filed  by  lode  claimant  against 
application  for  patent  on  existing  mill-site  location,  lode  claimant  mast 
show  that  lands  contain  minerals  of  quantity  and  quality  that  can  be 
extracted  at  profit;  Casey  v.  Thieviege,  19  Mont.  348,  61  Am.  St.  Rep. 
514,  48  Pac.  396,  evidence  did  not  justify  finding  of  known  vein. 

Amount  of  ore,  facility  for  working  and  value  determine  whether  vein 
justifies  exploitation. 

Approved  in  Migeon  v.  Montana  etc.  Ry.  Co.,  77  Fed.  257,  23  C.  C.  A. 
156,  and  Casey  v.  Thieviege,  19  Mont.  348,  61  Am.  St  Rep.  514,  48  Pac. 
396,  both  following  rule ;  Lange  v.  Robinson,  148  Fed.  803,  79  C.  C.  A. 
1,  to  support  location  not  necessary  that  gold  be  found  in  hanging 
quantities  but  sufficient  to  show  value  for  placer  mining. 

On  facts,  argued  that  evidence  of  ''known"  vein  was  insufficient  to 
defeat  patent. 

Approved  in  Clark  Montana  Realty  Co.  v.  Ferguson,  218  Fed.  964, 
holding  subsequent  developments  are  insufficient  to  prove  knowledge  of 
lode  at  time  of  granting  of  patent;  Mason  v.  Washington-Butte  Min. 
Co.,  214  Fed.  34,  37,  130  C.  C.  A.  426,  holding  patent  is  prima  facie  evi- 
dence of  ownership  in  suit  to  quiet  title;  Thomas  v.  South  Butte  Min. 
Co.,  211  Fed.  107, 128  C.  C.  A.  33,  and  Barnard  Realty  Co.  v.  Nolan,  215 
Fed.  999,  both  holding  lode  must  be  of  sufficient  value  to  warrant  ex- 
ploitation; Migeon  v.  Montana  etc.  Ry.  Co.,  77  Fed.  255,  23  C.  C.  A.  156, 
quoting  on  question  of  difference  between  what  constitutes  discovery 
vein  and  "known  lode";  Brownfield  v.  Bier,  15  Mont.  409,  411,  39  Pac. 
462,  463,  referred  to  as  authority;  Horsky  v.  Moran,  21  Mont.  364,  53 
Pac.  1071,  and  Casey  v.  Thieviege,  19  Mont.  353,  61  Am.  St  Rep.  518, 
48  Pac.  398,  as  to  presumption  of  validity  of  patent. 

Miscellaneous.  Cited  in  Jones  v.  Prospect  etc.  Tunnel  Co.,  21  Nev. 
348,  31  Pac.  644,  no  title  passes  to  veins  apexing  outside  surface  lines  of 
lode  patent. 

143  U.  8.  430-431,  36  I*.  Ed.  214,  12  Sup.  Ot.  543,  IRON  ETO.  MIN.  CO.  V. 
MIKE  ETC.  MIN.  CO. 

Not  cited. 

143  U.  8.  431-442,  36  L.  Ed.  214,  12  Sup.  Ot.  555,  SOLUVAN  V.  TJLON 
ETC.  MIN.  CO. 

Location  is  not  necessary  to  constitute  lode  a  known  lode. 
Approved  in  Clipper  Mining  Co.  v.  Eli  Min.  &  Land  Co.,  29  Colo.  391, 
93  Am.  St.  Rep.  98,  68  Pac.  291,  holding  mere  proof  that  lodes  exist 
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within  certain  territory  or  within  boundaries  of  placer  mining  location 
does  not  authorize  persons  to  enter  within  such  location  after  applica- 
tion for  its  patent  to  prospect  and  develop  a  lode  claim;  Noyes  v.  Clif- 
ford, 37  Mont.  152,  94  Pac.  848,  holding  jury  is  judge  as  to  question 
whether  vein  was  "known." 

Lode  location  within,  but  previous  to  placer  claim  is  property  of  locator. 
Approved  in  Thomas  v.  South  Butte  Min.  Co.,  211  Fed.  107,  128 
C.  C.  A.  33,  applying  principle;  O'Connell  v.  Pinnacle  Gold  Mines  Co.„ 
140  Fed.  865,  4  L.  R.  A.  (N.  S.)  919,  72  C.  C.  A.  645,  mining  claim  is 
property  and  passes  to  heirs  by  descent  and  not  directly  as  donees  under 
mining  laws;  Worthen  v.  Sidway,  72  Ark.  225,  79  S.  W.  781,  location 
of  mining  claim  has  effect  of  grant  from  government  to  exclusive  right 
of  possession,  and  may  be  transferred. 

Lodes  or  veins  within  placer  claims.    Note,  50  L.  B.  A.  289,  290, 
291,  292. 

Section  2833  of  the  Bevised  Statutes,  applies  only  to  lodes  not  taken 
up;    applicant  not  including  known  lode  waives  rigEt. 

Approved  in  Migeon  v.  Montana  etc.  Ry.  Co.,  77  Fed.  256,  23  C.  C.  A. 
156,  following  rule;  Olive  Land  etc.  Co.  v.  Olmstead,  103  Fed.  578, 
holding,  under  Forestry  Lieu  Land  Act  of  June  4,  1897,  right  of  person 
selecting  lieu  land  not  affected  by  fact  that  it  has  surface  indications 
of  oil  where  no  discovery  of  oil  has  ever  been  made  thereon. 

Placer  patent  conveys  title  to  all  veins  within  limits  not  known  to 
exist. 

Approved  in  Mason  v.  Washington-Butte  Min.  Co.,  214  Fed.  34,  130 
C.  C.  A.  426,  holding  patent  prima  facie  evidence  in  suit  to  quiet  title; 
Wallace  v.  Hudson,  170  Cal.  599,  150  Pac.  989,  and  Trinity  Gold  Dredg- 
ing etc.  Co.  v.  Beaudry,  223  Fed.  741,  139  C.  C.  A.  269,  both  holding 
mining  claim  will  pass  by  descent;  Migeon  v.  Montana  etc.  Ry.  Co., 
77  Fed.  257,  23  C.  C.  A.  156,  and  Casey  v.  Thieviege,  19  Mont.  347,  61 
Am.  St.  Rep.  513,  48  Pac.  396,  both  following  rule;  Horsky  v.  Moran, 
21  Mont.  349,  53  Pac.  1065,  arguendo. 

Patents  for    mineral    lands,    what    included  therein — Extralateral 
rights.    Note,  58  Am.  St.  Rep.  280. 

Sufficiency  of  discovery  of  mineral  to  support  location  of  mining 
claim.    Note,  15  Ann.  Caa,  629. 

Judgment  will  not  be  reversed  because  rightful  direction  of  verdict 
was  placed  on  erroneous  ground. 

Approved  in  Whitney  v.  New  York  etc.  R.  R.  Co.,  102  Fed.  851,  50 
Is.  R.  A.  615,  43  C.  C.  A.  19,  holding  defendant  in  whose  favor  verdict 
XV— 69 
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has  been  rendered  by  direction  of  court  is  entitled  to  support  such  ver- 
dict upon  any  ground  which  evidence  in  record  permits;  Dennison  v. 
Barney,  49  Colo.  449,  113  Pac.  522,  applying  principle  where  pleadings 
show  losing  party  cannot  succeed;  Texas  etc.  Ry.  Co.  v.  Patton,  61 
Fed.  267,  9  C.  C.  A.  487,  though  charge  of  contributory  negligence  is 
properly  refused,  judgment  is  reversed  where  no  evidence  of  defend- 
ant's negligence;  King  v.  McLean  Asylum  of  Massachusetts  General 
Hospital,  64  Fed.  358,  26  L.  R.  A.  798,  12  C.  C.  A.  145,  it  is  immaterial 
that  improper  reasons  were  given  for  discharging  writ  of  habeas 
corpus  which  was  properly  discharged;  Migeon  v.  Montana  etc.  Ry. 
Co.,  77  Fed.  253,  23  C.  C.  A.  156,  same  rule  where  evidence  is  sufficient 
to  sustain  decree;  New  York  etc.  R.  Co.  v.  O'Leary,  93  Fed.  741,  35 
C.  C.  A.  562,  harmless  error  in  giving  or  refusing  instructions  is  not 
ground  of  reversal. 

Miscellaneous.  Cited  in  Burke  v.  Southern  Pacific  R.  R.  Co.,  234 
U.  S.  705,  58  L.  Ed.  1554,  34  Sup.  Ct.  907,  holding  government  may  sue 
to  cancel  patent  to  railroad  where  land  proves  to  be  mineral;  Bay  v. 
Oklahoma  Southern  Gas  etc.  Co.,  13  Okl.  438,  73  Pac.  940. 

143  U.  8.  442-452,  36  L.  Ed.  218,  12  Sup.  Ot.  525,  SCHWAB  T.  BEBGGBEN. 

At  common  law,  accused  was  entitled  to  state  reason  why  death  sen- 
tence should  not  he  passed. 

Approved  in  Lewis  v.  United  States,  146  U.  S.  374,  86  L.  Ed.  1018,  13 
Sup.  Ct.  138,  accused  cannot  waive  right  to  be  present  during  trial 
for  felony;  Territory  v.  Herrera,  11  N.  M.  143,  66  Pac.  525,  transcript 
must  show  that  defendant  in  capital  case  is  asked  why  sentence  should 
not  be  imposed,  but  reversal  for  this  reason  affects  only  judgment  and 
not  verdict;  dissenting  opinion  in  Davidson  v.  State,  108  Ark.  217, 
Ann.  Cas.  1915B,  436,  158  S.  W.  1112,  majority  holding  accused  may 
waive  right  of  being  present  at  rendition  of  verdict. 

Effect  of  failure  to  ask  convicted  person  if  he  has  anything  to  say 
before  sentence.    Note,  Ann.  Cas.  19160,  97. 

Right  of  accused  to  be  present  when  sentenced.    Note,  6  Ann.  Cas. 
452. 

In  Illinois,  accused  need  not  he  present  when  judgment  is  affirmed 
and  date  for  execution  fixed. 

Approved  in  Diaz  v.  United  States,  223  U.  S.  458,  Ann.  Cas.  1913C, 
1138,  56  L.  Ed.  506,  32  Sup.  Ct.  250,  holding  accused  may  waive  right 
of  being  present  during  trial;  Dowdell  v.  United  States,  221  U.  S.  331, 
55  L.  Ed.  757,  31  Sup.  Ct.  590,  holding  not  necessary  for  accused  to  be 
present  when  court  made  order  requiring  clerk  to  correct  deficiencies 
in  record;  State  v.  Woolsey,  19  Utah,  494,  57  Pac.  428,  accused  need 
not  be  present  on  matters  not  involving  question  of  guilt  or  innocence. 
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Appellate  court's  affirmance  of  death  sentence,  in  absence  of  accused, 
Is  due  process. 

Approved  in  Falk  v.  United  States,  15  App.  D.  C.  460,  holding  where 
accused  has  taken  flight,  trial  may  be  had  and  verdict  rendered  in  his 
absence;  Bullitt  v.  Sturgeon,  127  Ky.  339,  14  L.  R.  A.  (N.  S.)  268,  105 
S.  W.  470,  holding  Governor  can  set  another  day  for  execution  when 
same  is  not  carried  out  on  original  day  set;  Fielden  v.  Illinois,  143 
.U.  S.  457,  86  L.  Ed.  226,  12  Sup.  Ct.  530,  following  rule;  State  v.  Fry, 
98  Tenn.  329,  39  S.  W.  232,  denial  of  benefit  of  former  acquittal  held 
due  process  of  law  and  not  to  raise  Federal  question. 

Upon  affirmance  accused  need  not  be  sentenced  anew  In  trial  court. 
Approved  in  Lambert  v.  Barrett,  159  U.  S.  663,  40  L.  Ed.  297,  16  Sup. 
Ct.  136,  accused  need  not  have  new  date  of  execution  when  Governor 
does  not  reprieve ;  Cross  v.  United  States,  145  U.  S.  578,  86  L.  Ed.  823, 
12  Sup.  Ct.  844,  writ  of  error  does  not  lie  to  Supreme  Court  of  District 
of  Columbia  to  review  death  sentence. 

Time  and  place  of  execution  are  not  strictly  part  of  sentence. 
Approved  in  Ex  parte  Cross,  9  Maekey  (D.  C),  573,  applying  prin- 
ciple; State  v.  Haddox,  50  W.  Va.  224,  40  S.  E.  388,  holding  where, 
pending  sentence  of  death,  prisoner  obtains  writ  of  error  and  thereby 
delays  execution  of  sentence,  and  judgment  is  afterward  affirmed, 
presence  of  prisoner  not  necessary  at  fixing  of  further  time  for  execu- 
tion ;  Commonwealth  v.  Hill,  185  Pa.  St.  396,  39  Atl.  1058,  judgment  not 
affected  by  prisoner's  escape;  Cross  v.  Burke,  146  U.  S.  83,  36  L.  Ed. 
897,  13  Sup.  Ct.  22,  arguendo. 

Admissibility  and  weight  of  testimony  by  lawyers  to  prove  foreign 
law.    Note,  20  Ann.  Oaa.  1343. 

Miscellaneous.    Cited  incidentally  in  Fielden  v.  Illinois,  143  U.  S. 
453,  36  L.  Ed.  225,  12  Sup.  Ct.  528. 

143  U.  8.  452-457,  86  L.  Ed.  224,  12  Sup.  Ot.  528,  FIELDEN  v.  ILLINOIS. 

Appellate  court  need  not  amend  to  show  accused  not  present  at  affirm- 
ance of  sentence. 

Approved  in  Cross  v.  United  States,  145  U.  S.  578,  36  L.  Ed.  824,  12 
Sup.  Ct.  844,  arguendo. 

State  Supreme  Court  may  dispose  of  writ  of  error  In  absence  of  ac- 
cused. 

Approved  in  State  v.  Haddox,  50  W.  Va.  224,  225,  40  S.  E.  388,  389, 

'holding  where,    pending    sentence  of    death,  prisoner  obtains  writ  of 

error  and  thereby  delays  execution  of  sentence,  and  judgment  is  after- 
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ward  affirmed,  presence  of  prisoner  not  necessary  at  fixing  of  farther 
time  for  execution. 

143  U.  8.  457-472,  36  L.  Ed.  226,  12  Sap.  Ot.  511,  HOLT  TRINITY  CHURCH. 
y.  UNITED  STATES. 

Act  forbidding  contracts  for  Importation  does  not  include  contract  for 
services  as  rector. 

Approved  in  Scharrenberg  v.  Dollar  S.  S.  Co.,  229  Fed.  973,  holding 
Immigration  Act  does  not  apply  to  Chinese  brought  to  San  Francisco 
to  be  employed  on  vessel;  Western  Union  Tel.  Co.  v.  Georgia  R.  & 
Banking  Co.,  227  Fed.  289,  holding  telegraph  company  maintaining  line 
along  railroad  right  of  way  could  not  be  deprived  of  easement  after 
forty  years'  use;  Botis  v.  Davies,  173  Fed.  1000,  holding  Immigration 
Act  not  retroactive  so  as  to  exclude  laborers  entering  before  its  pas- 
sage; In  re  Ellis,  124  Fed.  642,  643,  holding  expert  accountants  not 
members  of  recognized  profession  entitled  to  entry  under  alien  contract 
labor  law  of  March  3,  1903;  United  States  v.  McElroy,  115  Fed.  253, 
holding  in  action  to  recover  penalty  imposed  by  contract  labor  law  of 
February  26,  1885,  declaration  alleging  that  alien  was  "to  perform 
labor  and  services  as  workman  in  certain  factory  of  said  defendant, 
and  not  as  private  secretary,"  etc.,  negativing  various  specially  ex- 
cepted classes,  but  not  otherwise  showing  character  of  labor  or  services 
in  which  he  was  to  be  employed,  is  insufficient;  Moore  v.  American 
Industrial  Co.,  138  N.  C.  307,  50  S.  E.  688,  superintendent  of  mill  not 
laborer  as  word  used  in  mechanic's  lien  law;  United  States  v.  Laws, 
163  U.  S.  262,  41  L.  Ed.  153,  16  Sup.  Ct.  1000,  act  was  not  meant  to 
include  chemist;  In  re  Howard,  63  Fed.  264,  266,  "under-coachman" 
held  to  be  personal  or  domestic  servant  excepted  from  act;  United 
States  v.  Chin  Fee,  94  Fed.  829,  physician  not  within  prohibited  class 
of  Chinese  laborers ;  United  States  v.  Gay,  95  Fed.  227,  228,  37  C.  C.  A. 
46,  draper,  window  dresser  and  drygoods  clerk  not  within  prohibition 
of  act ;  Campbell  v.  Cook,  86  Tex.  635,  40  Am.  St.  Rep.  884,  26  S.  W. 
488,  construing  fellow-servant  law. 

Letter  of  statute  will  not  prevail  over  clearly  expressed  legislative 
intention. 

Approved  in  Woodward  v.  De  Graffenried,  238  U.  S.  296,  59  L.  Ed. 
1319,  35  Sup.  Ct.  764,  holding  Dawes  commission  had  power  to  make 
Indian  allotments  under  Curtis  Act  of  1898;  Lapina  v.  Williams,  232 
U.  S.  88,  90,  92,  58  L.  Ed.  519,  520,  34  Sup.  Ct.  196,  upholding  deporta- 
tion of  alien  woman  found  in  house  of  prostitution  within  three  years 
after  return  from  temporary  absence  abroad;  American  Security  etc. 
Co.  v.  Commissioners  of  District  of  Columbia,  224  U.  S.  495,  56  L.  Ed. 
857,  32  Sup.  Ct.  553,  holding  no  appeal  lies  to  Federal  Supreme  Court 


1093    HOLY  TRINITY  CH.  v.  UNITED  STATES.    143  U.  S.  457-472 

in  case  of  construction  of  local  law  of  District  of  Columbia;  Pickett  v. 
United  States,  216  U.  S.  461,  64  L.  Ed.  569,  30  Sup.  Ct.  265,  holding 
crimes  against  United  States  committed  before  and  after  admission 
of  Oklahoma  into  Union  were  triable  in  Federal  courts;  Taylor  v. 
United  States,  207  U.  S.  125,  52  L.  Ed.  133,  28  Sup.  Ct.  53,  holding  de- 
sertion of  alien  seaman,  while  on  shore  leave,  is  not  violation  of  Immi- 
gration Act;  White  v.  United  States,  191  U.  S.  550,  48  L.  Ed.  295.  24 
Sup.  Ct.  171,  holding,  under  Navy  Personnel  Act  of  March  3,  1899,  offi- 
cers who  have  reached  maximum  pay  before  passage  of  act  are  not 
given  increased  pay;  Pirie  v.  Chicago  Title  &  Trust  Co.,  182  U.  S.  452, 
45  L.  Ed.  1179,  21  Sup.  Ct.  912,  holding  creditor  who  has  received  pay- 
ments from  insolvent  within  four  months  of  bankruptcy,  but  who  had 
no  cause  to  believe  payments  were  intended  as  preference,  must,  under 
section  57g,  surrender  preference  before  any  claim  by  him  against 
bankrupt  estate  can  be  allowed;  L.  A.  Westermann  Co.  v.  Dispatch 
Printing  Co.,  233  Fed.  616,  holding  publication  of  copyrighted  sketches 
showing  women's  styles  constituted  only  one  infringement;  United 
States  v.  Mulvey,  232  Fed.  516,  holding  alien  out  of  country  during  half 
of  prescribed  period  was  not  entitled  to  naturalization;  Van  Dyke  v. 
Geary,  218  Fed.  127,  upholding  right  of  Public  Service  Commission  of 
Arizona  to  fix  rates;  Botsford  v.  United  States,  215  Fed.  514,  132 
C.  C.  A.  22,  holding  Penal  Code,  §  212,  prohibiting  mailing  of  obscene 
matter,  was  not  limited  so  as  to  apply  only  to  wrapper ;  Harper  v.  Victor, 
212  Fed.  907,  129  C.  C.  A.  423,  upholding  right  of  Circuit  Court  of  Ap- 
peals to  remand  cause ;  Ex  parte  Young,  211  Fed.  373,  upholding  indict- 
ment for  assisting  person  in  carrying  on  business  of  prostitution ;  Tamble 
v.  Pullman  Co.,  207  Fed.  38,  124  C.  C.  A.  590,  holding  State  must  desig- 
nate taxable  situs  of  moving  cars  belonging  to  railroad;  United  States 
v.  Patterson,  201  Fed.  716,  holding  violators  of  Sherman  Anti-trust 
Act  are  presumed  to  intend  consequences  of  their  acts;  United  States 
v.  Lewis,  192  Fed.  639,  holding  act  of  Congress  requires  thirty-six 
names  to  be  drawn  in  selection  of  grand  jury ;  United  States  v.  Atlantic 
Transport  Co.,  188  Fed.  44,  110  C.  C.  A.  420,  holding  tax  on  immigrants 
applicable  to  alien  seamen;  United  States  v.  E.  I.  Du  Pont  De  Nemours 
&  Co.,  188  Fed.  149,  holding  Anti-trust  Act  applies  to  any  corporation 
attempting  to  force  weaker  company  out  of  business;  Roberts  v. 
Southern  Pac.  Co.,  186  Fed.  939,  holding  grant  of  land  to  railroad  did 
not  exclude  mineral  land;  United  States  v.  American  Naval  Stores  Co., 
186  Fed.  595,  upholding  penal  provisions  of  Sherman  Anti-trust  Act; 
Etheredge  v.  United  States,  186  Fed.  440,  108  C.  C.  A.  356,  holding  in- 
dictment for  using  mails  to  defraud  must  allege  fraudulent  method  re- 
sorted to;  French  Silver  Dragee  Co.  v.  United  States,  179  Fed.  826, 
103  C.  C.  A.  316,  holding  silver  wrapping  on  candy  was  not  prohibited 
under  Pure  Food  Act;  United  States  v.  Buffalo  Cold  Storage  Co.,  179 
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Fed.  866,  holding  warehouseman  liable  for  shipping  adulterated  goods; 
Union  County  Nat.  Bank  v.  Ozan  Lumber  Co.,  179  Fed.  716,  103 
C.  C.  A.  584,  holding  words  "merchants' '  and  "dealers"  does  not  in- 
clude "manufacturers";  Niven  v.  United  States,  169  Fed.  785,  95 
C.  C.  A.  248,  holding  captain  of  vessel  allowing  alien  seaman  to  land 
for  purpose  of  going  to  hospital  does  not  violate  Immigration  Act; 
Atlantic  Coast  Line  R.  Co.  v.  United  States,  168  Fed.  178,  94  C.  C.  A. 
35,  holding  railroad  liable  for  failure  to  comply  with  Safety  Appliance 
Act;  United  States  v.  Dillin,  168  Fed.  817,  94  C.  C.  A.  337,  holding  writ 
of  distress  may  be  issued  against  defaulting  officer  after  term  of  office 
has  expired ;  Kimpton  v.  United  States,  165  Fed.  237,  238,  holding  con- 
tainers of  liquids  taxable  under  Customs  Act ;  In  re  Caldwell,  164  Fed. 
517,  holding  musicians  employed  in  theater  are  servants  entitled  to 
priority  under  Bankruptcy  Act;  United  States  v.  Somers,  164  Fed.  261, 
upholding  indictment  for  advertising  means  of  obtaining  abortion; 
United  States  v.  Nakashima,  160  Fed.  845,  87  C.  C.  A.  646,  holding 
Immigration  Act  did  not  apply  to  aliens  returning  after  temporary  ab- 
sence abroad;  Taber  Lumber  Co.  v.  O'Neal,  160  Fed.  601,  87  C.  C.  A. 
498,  holding  logging  contract  dependent  on  construction  of  railroad  was 
unenforceable  when  same  was  not  built;  United  States  v.  Tiffany  & 
Co.,  160  Fed.  411,  87  C.  C.  A.  360,  holding  statue  wrought  in  bronze  but 
finished  by  sculptor  was  dutiable  as  work  of  sculptor ;  Cumberland  Tel. 
&  Tel.  Co.  v.  Kelly,  160  Fed.  319,  15  Ann.  Oas.  1210,  87  C.  C.  A.  268, 
discussing  discrimination  in  service  on  part  of  telegraph  company;  St 
Louis  etc.  R.  Co.  v.  Delk,  158  Fed.  935,  14  Ann.  Cas.  233,  86  C.  C.  A. 
95,  holding  carrier  required  to  use  only  ordinary  care  in  keeping  auto- 
matic couplers  in  repair;  Herold  v.  Blair,  158  Fed.  806,  86  C.  C.  A  64, 
holding  partnership  property  passing  from  father  to  son  by  contract 
was  not  taxable  as  passing  by  bequest;  Rodgers  v.  United  States,  152 
Fed.  350,  81  C.  C.  A.  454,  holding  act  excluding  aliens  afflicted  with 
loathsome  disease  cannot  apply  to  aliens  already  in  country;  Kelley  v. 
Great  Northern  Ry.  Co.,  152  Fed.  229,  upholding  Federal  Liability  Act; 
Taylor  v.  United  States,  152  Fed.  4,  81  C.  C.  A.  197,  holding  captain 
of  ship  liable  for  desertion  of  alien  member  of  crew;  In  re  Inter- 
national Mahogany  Co.,  147  Fed.  149,  78  C.  C.  A.  58,  foreign  la* 
should  be  proved  by  foreign  lawyer,  not  by  excerpts  from  written  law, 
citing  principal  case  to  show  how  mistake  might  arise  from  regarding 
statute  alone;  Whitfield  v.  Aetna  Life  Ins.  Co.,  144  Fed.  360,  75  C. C.  A. 
358,  law  that  suicide  shall  be  no  defense  to  suit  on  life  insurance 
policy,  held  not  to  prevent  classification  of  risks  if  risk  of  suicide  not 
substantially  eliminated;  United  States  v.  Aultman  Co.,  143  Fed.  92*, 
925,  alien  who  went  temporarily  to  Canada  and  was  there  two  weeks, 
after  being  twelve  years  in  United  States,  not  within  alien  contract 
labor  law ;  Encyclopedia  Britannica  Co.  v.  American  Newspaper  Assn.* 
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142  Fed.  967,  74  C.  C.  A.  228,  law  extending  two  years'  copyright  pro- 
tection to  exhibitor  at  St.  Louis  exposition  does  not  include  books  pre- 
viously republished  in  United  States;  United  States  v.  Ninety-nine  Dia- 
monds, 139  Fed.  965,  2LR.A.  (N.  S.)  185,  72  C.  C.  A.  9,  "false" 
statement  in  making  entry  of  imported  goods  held  to  be  one  knowingly 
untrue;  Rothschild  v.  Adier-Weinberger  S.  S.  Co.,  130  Fed.  867,  65 
C.  C.  A.  350,  act  declaring  agent  liable  pn  all  insurance  contracts  of 
company  not  complying  with  State  laws  is  not  applicable  to  insurance 
issued  to  nonresident  upon  property  outside  State;  United  States  v.  Mc- 
Clellan,  127  Fed.  976,  holding  condition  of  peonage  within  act  of  March 
2, 1867,  is  illegal  holding  of  person  to  involuntary  servitude  to  work  out 
debt  or  contract  claimed  to  be  due  by  person  so  held  to  the  person  so 
holding;  Badische  Anilin  etc.  Fabrik  v.  Klipstein,  125  Fed.  544,  holding 
testimony  of  lawyers  of  foreign  country  that  certain  acts,  documents 
and  records  proved  had  effect  of  creating  complainant  a  corporation 
under  laws  of  such  country,  prima  facie  establishes  corporate  character 
of  complainant;  In  re  Ellis,  124  Fed.  641,  holding  expert  accountants 
not  members  of  recognized  profession  entitled  to  entry  under  alien  con- 
tract labor  law  of  March  3, 1903;  Mutual  Reserve  Life  Ins.  Co.  v.  Roth, 
122  Fed.  858,  59  C.  C.  A.  63,  holding  Rev.  Stats.  Mo.  1879,  §  5983,  for- 
bidding forfeiture  for  nonpayment  of  premiums  of  policies  on  which 
two  full  premiums  have  been  paid,  does  not  apply  to  policies  issued  on 
assessment  or  natural  premium  plan ;  St.  Paul,  M.  &  M.  R.  Co.  v. 
Western  Union  Tel.  Co.,  118  Fed.  515,  55  C.  C.  A.  263,  applying  prin- 
ciple in  construing  contract  between  railroad  and  telegraph  company; 
Tsoi  Sim  v.  United  States,  116  Fed.  926,  54  C.  C.  A.  154,  holding,  under 
Amendatory  Act  of  November  3,  1893,  Chinese  woman  who  lawfully 
entered  country  prior  to  enactment  of  any  exclusion  laws,  but  who 
failed  to  obtain  required  certificate,  where  she  was  thereafter  and 
prior  to  her  arrest  married  to  citizen,  cannot  be  deported;  United 
States  v.  Hogg,  112  Fed.  912,  50  C.  C.  A.  608  (affirming  111  Fed.  294), 
holding  Ky.  Stats.  §  1664,  par.  3,  providing  that  officer  may  at  any 
time  after  return  day,  while  original  execution  is  in  his  hands,  sell  any 
property  taken  in  virtue  thereof,  provided  levy  thereof  made  before 
return  day  does  not  change  common  law  rule;  United  States  v.  Burke, 
99  Fed.  898,  holding  master  of  vessel  cannot  be  fined  or  refused  clear-, 
ance  papers,  under  act  of  March  3,  1891,  as  penalty  for  refusing  to 
return  on  his  vessel,  alien  seaman  who  is  one  of  crew  and  escapes  from 
ship ;  Norcross  v.  Nathan,  99  Fed.  418,  holding  District  Court  as  Bank- 
ruptcy Court  has  jurisdiction  of  suit  by  trustee  against  bankrupt  and 
another  to  set  aside  alleged  fraudulent  conveyance  by  bankrupt  to 
codefendant,  irrespective  of  citizenship;  United  States  v.  North  Pac. 
Wharves  etc.  Co.,  4  Alaska,  566,  holding  Sherman  Anti-trust  Act  ap- 
plied to  Alaska;  McFarland  v.  Alaska  Perseverance  Min.  Co.,  3  Alaska, 
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326,  holding  all  laws  of  United  States  are  applicable  to  Alaska; 
Jefferies  v.  State,  102  Ark.  377,  144  S.  W.  515,  upholding  conviction 
for  stealing  cow;  Hazzard  v.  Gallucci,  89  Conn.  198,  93  AtL  231,  dis- 
cussing jurisdiction  of  County  Courts;  Kelley  v.  Killourey,  81  Conn. 
322,  129  Am.  St.  Rep.  220,  15  Ann.  Cas.  163,  70  Atl.  1032,  holding  one 
provoking  dog  to  anger  could  not  recover  damages  for  being  bitten; 
Siddons  v.  Edmonston,  42  App.  D.  C.  463,  upholding  law  prohibiting 
baseball  games  on  Sunday;  United  States  v.  Cella,  37  App.  D.  C.  431, 
upholding  prosecution  for  conducting  bucket-shop;  Washington  Ter- 
minal Co.  v.  District  of  Columbia,  36  App.  D.  C.  190,  holding  railroad 
operating  road  above  grade  of  street  cannot  be  held  liable  for  lighting 
of  streets;  District  of  Columbia  v.  Renter,  15  App.  D.  C.  240,  holding 
act  prohibiting  sale  of  intoxicating  liquors  on  Sunday  did  not  apply 
to  hotels;  Jackson  v.  Hocke,  171  Ind.  377,  84  N.  E.  833,  allowing 
illegitimate  children  to  inherit  from  mother;  Given  v.  State,  160  Ind. 
554,  66  N.  E.  751,  upholding  appellate  jurisdiction  over  prosecution  for 
violating  statute  prohibiting  permitting  gas  to  escape  into  open  air  for 
more  than  two  days,  where  constitutional  question  raised;  State  v. 
Gish,  168  Iowa,  79,  150  N.  W.  40,  holding  person  operating  automobile 
pending  issuance  of  license  plate  committed  no  offense;  State  v.  O'Neil, 
147  Iowa,  534,  Ann.  Oaa.  1912B,  691,  33  L.  R.  A.  (N.  S.)  788,  126  N.  W. 
461,  holding  where  act  was  declared  valid  and  later  invalid,  person  vio- 
lating same  in  interim  could  not  be  punished;  State  v.  Lowry,  166  Ind. 
395,  9  Ann.  Ca&  350,  4  L.  R.  A.  (N.  S.)  528,  77  N.  E.  735,  holding  act 
prohibiting  sale  of  cigarettes  did  not  prohibit  having  same  in  posses- 
sion; Billingsly  v.  Board  of  Commrs.  of  Marshall  County,  5  Kan.  App. 
436,  49  Pac.  329,  holding  person  cannot  recover  greater  sum  than  that 
provided  for  in  contract;  Louisville  etc.  R.  Co.  v.  Mottley,  133  Ky.  661, 
118  S.  W.  985,  holding  act  prohibiting  railroad  from  issuing  free  passes 
was  not  retrospective;  Herold  v.  Parish  Board  of  School  Directors,  136 
La.  1044,  L.  R.  A.  1915D,  941,  68  South.  120,  refusing  to  allow  reading 
of  Bible  in  public  schools;  State  ex  rel.  Cassidy  v.  Baker,  135  La.  99, 
64  South.  995,  holding  election  commissioner  not  required  to  destroy 
ballots  within  six  months  when  same  are  needed  as  evidence;  Schley 
v.  Lee,  106  Md.  400,  67  Atl.  256,  holding  State  controller  has  no  power 
to  deduct  amount  of  shares  of  national  banks,  for  purpose  of  taxa- 
tion; Massachusetts  Inst,  of  Technology  v.  Boston  Society  of  Natural 
History,  218  Mass.  192,  105  N.  E.  875,  holding  State  legislature  had 
power  to  change  location  of  State  University;  Old  South  Assn.. v.  City 
of  Boston,  212  Mass.  305,  99  N.  E.  236,  holding  land  belonging  to  old 
South  Meeting-house  exempt  from  taxation  even  though  used  for  other 
purposes;  McGannon  v.  Fire  Ins.  Co.,  127  Mich.  649,  89  Am.  St.  Rep. 
512,  87  N.  W.  66,  holding  where  application  for  insurance  contained 
agreement  to  keep  watchman  on  premises  when  not  in  operation,  and 
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premises  burned  while  watchman  temporarily  absent,  insurer  liable; 
Perry  v.  Strawbridge,  209  Mo.  641,  123  Am.  St.  Rep.  510,  14  Ann.  Cas. 
92,  16  L.  R.  A.  (N.  S.)  244,  108  S.  W.  646,  holding  one  having  mur- 
dered wife  could  not  inherit  her  estate;  Semple  v.  Schwarz,  130  Mo. 
App.  75,  109  S.  W.  636,  holding  one  maintaining  physician's  office  was 
conducting  "  business M ;  Thompson  v.  Esty,  69  N.  H.  75,  45  Atl.  573, 
holding,  under  Pub.  Stats.,  c.  201,  §  26,  assignee  in  insolvency  cannot 
avoid  sale  by  debtor,  made  in  good  faith  and  for  sufficient  considera- 
tion, on  ground  that  it  was  fraudulent  a^s  to  certain  creditors  because 
possession  retained  by  vendor ;  Public  Service  Ry.  Co.  v.  Board  of 
Public  Utility  Commrs.,  81  N.  J.  L.  366,  80  Atl.  28,  upholding  three 
cent  railroad  fare  for  school  children;  State  ex  rel.  Delgado  v.  Sargent, 
18  N.  M.  135,  134  Pac.  219,  holding  only  surplus  amount  in  state  insur- 
ance fund  was  diverted  into  State  salary  fund ;  Territory  ex  rel.  City 
of  Albuquerque  v.  Pinney,  15  N.  M.  632,  114  Pac.  369,  holding  act 
providing  for  distribution  of  delinquent  taxes  did  not  apply  to  city 
taxes ;  In  re  Meyer,  209  N.  Y.  389,  Ann.  Gas.  1915A,  263,  L.  R.  A.  1915C, 
615,  103  N.  E.  714,  holding  transfer  tax  law  was  not  applicable  to  estate 
containing  no  property ;  Morgan  v.  Hedstrom,  164  N.  Y.  230,  58  N.  E. 
27,  holding  corporate  bonds  secured  by  mortgage  upon  corporation's 
realty  are  within  Laws  1892,  c.  688,  §  30,  declaring  that  if  annual  re- 
port not  made  and  filed  directors  are  jointly  and  severally  liable  for 
all  debts  of  corporation;  State  v.  Southern  Ry.  Co.,  141  N.  C.  853,  54 
S.  E.  297,  upholding  law  regulating  transportation  of  cattle;  McGannon 
v.  State  ex  rel.  Trapp,  33  Okl.  155,  Ann.  Oas.  1914B,  620,  124  Pac.  1067, 
construing  inheritance  tax  law  of  State  of  Oklahoma;  State  v.  Stand- 
ard Oil  Co.,  120  Tenn.  148,  110  S.  W.  580,  holding  State  could  prohibit 
unfair  competition  in  importation  of  articles;  Standard  Oil  Co.  v. 
State,  117  Tenn.  639,  10  L.  R.  A.  (N.  S.)  1015,  100  S.  W.  710,  upholding 
anti-trust  statute  of  State  of  Tennessee;  Gaut  v.  American  Legion  of 
Honor,  107  Tenn.  623,  64  S.  W.  1075,  and  Knight  Templars  &  Masons 
Life  Indemnity  Co.  v.  Jarman,  104  Fed.  644,  44  C.  C.  A.  93,  both  hold- 
ing clause  in  application  for  insurance  that  applicant  agrees  to  abide 
by  Constitution  and  rules  of  company  as  they  now  are  or  may  be  con- 
stitutionally changed  thereafter,  does  not  give  assent  in  advance  to 
change  materially  lessening  value  of  policy  by  reducing  amount  of 
indemnity:  Slack  v.  State,  61  Tex.  Cr.  378,  Ann.  Oas.  1913B,  112,  136 
S.  W.  1076,  holding  act  prohibiting  sale  of  intoxicating  liquor  was 
applicable  to  county  previously  adopting  local  option  law;  State  v. 
Haskell,  84  Vt.  432,  34  L.  R.  A.  (N.  S.)  286,  79  Atl.  853,  upholding  law 
prohibiting  depositing  of  refuse  in  State  rivers;  Osgood  v.  Central 
Vermont  Ry.  Co.,  77  Vt.  339,  70  L.  R.  A.  930,  60  Atl.  138,  act  penaliz- 
ing negligence  of  railroad  employee  does  not  apply  to  injuries  in  which 
public  has  no  interest;  Rider  v.  Braxton  County  Court,  74  W.  Va.  721, 
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82  S.  E.  1086,  holding  person's  political  affiliations  may  be  determined 
from  vote  at  previous  election;  State  v.  Harden^  62  W.  Va.  353,  58 
S.  E.  731,  holding  city  conncil  had  power  to  issue  liquor  licenses;  dis- 
senting opinion  in  Howard  v.  Illinois  Central  R.  R.  Co.,  207  U.  S.  518, 
52  L.  Ed.  317,  28  Sup.  Ct.  141,  majority  holding  Federal  Liability  Act 
void  as  far  as  applicable  to  intrastate  commerce;  dissenting  opinion  in 
United  States  v.  Atlantic  Transport  Co.,  188  Fed.  45,  110  C.  C.  A.  420, 
majority  upholding  tax  on  immigrants  applicable  to  alien  seamen; 
dissenting  opinion  in  United  States  v.  One  Pearl  Necklace,  111  Fed. 
172,  56  L.  R.  A.  ISO,  49  C.  C.  A.  287,  majority  holding,  under  Tariff 
Act  1897,  par.  697,  one  hundred  dollars  restriction  applies  to  articles 
purchased  abroad  irrespective  of  whether  they  are  purchased  by  return- 
ing resident;  Lau  Ow  Bew  v.  United  States,  144  U.  S.  59,  36  L.  Ed. 
344,  12  Sup.  Ct.  520,  and  People  v.  Ballard,  134  N.  Y.  303,  17  L.  R.  A. 
749,  32  N.  E.  62,  statutes  should  receive  a  sensible  construction; 
Davis  v.  Bohle,  92  Fed.  328,  34  C.  C.  A.  372,  same,  and  words  may  be 
omitted  or  supplied  to  accomplish  obvious  intent;  United  States  v. 
Goldenberg,  168  U.  S.  103,  42  L.  Ed.  398,  18  Sup.  Ct.  4,  cases  are  few 
where  letter  of  statute  is  not  deemed  controlling;  In  re  Muser,  49  Fed. 
832,  intent  may  be  found  in  proceedings  terminating  in  enactment; 
United  States  v.  Bashaw,  50  Fed.  755,  1  C.  C.  A.  653,  if  literal  inter- 
pretation leads  to  unjust  results  or  is  contrary  to  intent,  it  should  be 
rejected;  In  re  Boston  Book  Co.,  50  Fed.  915,  courts  look  to  rational 
construction;  National  Water-Works  Co.  v.  Kansas,  65  Fed.  697,  in- 
volving same  facts;  United  States  v.  Gay,  80  Fed.  255,  where  same 
act  was  again  construed;  In  re  Rodriguez,  81  Fed.  350,  Mexicans  may 
be  naturalized;  Scott  v.  Latimer,  89  Fed.  846,  33  C.  C.  A.  1,  stock- 
holders of  national  bank  may  increase  stock  without  paying  in  in  full; 
Liverpool  etc.  Ins.  Co.  v.  Kearney,  94  Fed.  316,  36  C.  C.  A.  265,  con- 
tracts, as  well  as  statutes,  should  receive  a  sensible  construction; 
Austin  v.  State,  22  Ind.  App.  226,  53  N.  E.  483,  "giving  away"  in- 
toxicating liquors  applies  to  dealers  only;  Billingsley  v.  Board  of 
Commrs.,  5  Kan.  App.  436,  49  Pac.  329,  laborer  cannot  recover  a 
greater  sum  than  contracted  for;  Commercial  Assn.  v.  Mackenzie,  85 
Md.  138,  36  Atl.  756,  usury  law  held  to  apply  only  to  loans  on  chattels; 
Winslow  v.  Morton,  118  N.  C.  492,  24  S.  E.  419,  earlier  act  is  repealed 
by  subsequent  act  only  so  far  as  intent  to  do  so  appears;  Turcott  v. 
Tazoo  etc.  R.  R.  Co.,  101  Tenn.  109,  70  Am.  St.  Rep.  664,  40  L.  R.  A. 
769,  45  S.  W.  1069,  construing  statute  of  limitations  as  to  foreign  cor- 
poration; Davis  v.  Bonney,  89  Va.  759,  17  S.  E.  230,  in  construing  Lis 
Pendens  Act;  Hutchings  v.  Commercial  Bank,  91  Va.  74,  20  S.  E.  952, 
omitted  word  may  be  supplied;  Pierce  v.  City  Clerk,  7  Wash.  136,  34 
Pac.  429,  time  of  submitting  amendment  to  charter  to  city  council 
held  directory  only;  Lee  Kan  v.  United  States,  62  Fed.  918,  10  C.  C.  A. 
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669,  Secconib  v.  Wurster,  83  Fed.  864,  Opinion  of  The  Justices,  66 
N.  H.  660,  33  Atl.  1093,  Cumberland  Land  Co.  v.  Daniel  (Tenn.),  52 
S.  W.  449,  and  in  dissenting  opinions  in  United  States  v.  Trans- 
Missouri  Freight  Assn.,  166  U.  S.  354,  41  L.  Ed.  1032,  17  Sup.  Ct.  564, 
Russell  v.  Ayer,  120  N.  C.  211,  37  L.  R.  A.  254,  27  S.  E.  141,  The 
Asiatic  Prince,  108  Fed.  290,  47  C.  C.  A.  325,  and  United  States  v.  Pin 
Kwan,  100  Fed.  612,  40  C.  C.  A.  618,  all  arguendo. 

Distinguished  in  Treat  v.  White,  181  U.  S.  268,  45  L.  Ed.  854,  21  Sup. 
Ct.  613,  holding  "call"  for  stock  which  contains  absolute  promise 
to  sell  stock  at  any  time  within  fifteen  days  at  certain  price,  though 
it  may  be  unilateral,  is  an  agreement  to  sell  within  War  Revenue  Act 
1898,  schedule  A,  §  25;  Bettman  v.  United  States,  224  Fed.  826,  140 
C.  C.  A.  265,  upholding  conviction  of  one  knowingly  sending  false 
statement  of  financial  condition  through  mails;  In  re  Gardiner,  53  Fed. 
1014,  4  C.  C.  A.  155,  rule  not  to  be  applied  where  no  evidence  that 
framers  meant  opposite  of  what  they  said;  In  re  Downing,  56  Fed.  474, 
5  C.  G.  A.  575,  court  should  not  discard  language  of  statute,  and  find 
intent  from  general  consideration  of  justice  and  expediency;  State  v. 
Phoenix  Ins.  Co.,  92  Tenn.  425,  21  S.  W.  894,  rule  should  be  applied 
only  where  intent  is  clear. 

Title  may  be  used  to  interpret,  but  not  to  change,  body  of  statute. 
Approved  in  White  v.  United  States,  191  U.  S.  550,  48  L.  Ed.  297,  24 
Sup.  Ct.  171,  holding,  under  Navy  Personnel  Act  of  March  3,  1899,  offi- 
cers who  have  reached  maximum  pay  before  passage  of  act  are  not 
given  increased  pay;  The  Kestor,  110  Fed.  438,  holding  Act  December 
21,  1898,  §  24,  forbidding  prepayment  of  seamen,  applies  to  prepayment 
on  American  soil  or  waters  of  Britishers  shipping  in  American  port  on 
British  ships;  Price  v.  Forrest,  173  U.  S.  427,  43  L.  Ed.  755,  19  Sup.  Ct. 
440,  preamble  of  ambiguous  act  may  be  referred  to;  Mercer  v.  Mercer, 
13  Colo.  App.  244,  57  Pac.  752,  construing  Divorce  Practice  Act. 

Meaning  may  bo  determined  by  looking  to  object  and  surrounding  cir- 
cumstances. 

Approved  in  Johnson  v.  Southern  Pac.  Co.,  196  U.  S.  19,  49  L.  Ed. 
370,  25  Sup.  Ct.  158,  Automatic  Coupler  Act  construed  in  view  of  cir- 
cumstances and  mischief  to  be  remedied;  Binns  v.  United  States,  194 
U.  S.  495,  48  L.  Ed.  1090,  24  Sup.  Ct.  816,  report  of  congressional  com- 
mittee considered  by  court  in  reaching  conclusion  that  license  tax  im- 
posed in  Alaska  is  not  "excise";  Hawaii  v.  Mankichi,  190  U.  S.  213, 
47  L.  Ed.  1021,  23  Sup.  Ct.  789,  holding  Newlands  resolution  of  1898 
did  not  substitute  criminal  proceedings  by  grand  and  petit  juries  for 
existing  Hawaiian  procedure;  Chesapeake  &  Potomac  Tel.  Co.  v.  Man- 
ning, 186  U.  S.  246,  46  L.  Ed.  1147,  22  Sup.  Ct.  884,  upholding  act  of 
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June  30,  1898,  regulating  rates  which  telephone  company  may  charge  in 
District  of  Columbia;  United  States  v.  Poland,  231  Fed.  817,  holding 
courts  could  look  to  report  of  conference  committee;  South  &  N.  A. 
R.  Co.  v.  Railroad  Commission,  171  Fed.  227,  applying  rule  in  suit  to 
enjoin  enforcement  of  railroad  rates;  Moffit  v.  United  States,  128  Fed. 
381,  63  C.  C.  A.  117,  holding  master  not  liable  to  penalty  imposed  by 
26  Stat.  1086,  where  Mexican  peddler  accidentally  taken  away  by  ship, 
and  on  arrival  in  San  Francisco  stated  he  wished  to  be  taken  back  but 
left  ship  without  knowledge  of  master  or  officers  before  she  left  port; 
United  States  v.  Morrison,  109  Fed.  895,  determining  sufficiency  of 
information  for  importing  alien  ladies'  kid-glove  cutter;  State  v.  Kelly, 
71  Kan.  819,  81  Pac.  452,  building  of  State  oil  refinery  is  "work  of 
internal  improvement";  State  v.  O'Connor,  81  Minn.  83,  83  N.  W.  499, 
holding  Const.,  art.  IV,  §  36,  as  amended  in  1897,  permitting  cities  to 
frame  charters,  applies  to  cities  in  existence  at  time  of  its  adoption 
only;  Scouten  v.  Whatcom,  33  Wash.  281,  74  Pac.  392,  "six  months" 
held  to  mean  "within  six  months"  in  view  of  legislative  history  and 
circumstances;  Van  Patten  v.  Chicago  etc.  Ry.  Co.,  81  Fed  547,  in  con- 
struing Interstate  Commerce  Act;  dissenting  opinion  in  Baker  v.  Swi- 
gart,  199  Fed.  872,  118  C.  C.  A.  313,  majority  holding  debates  of  Con- 
gress may  be  looked  to,  to  determine  construction  of  act. 

Act  of  February  26,  1885,  was  intended  to  stay  influx  of  cheap  un- 
skilled labor. 

Approved  in  United  States  v.  Trans-Missouri  Freight  Assn.,  166  U.  S. 
360,  41  L.  Ed.  1034,  17  Sup.  Ct.  566,  arguendo. 

State  and  Federal  Constitutions,  laws  and  customs  show  this  to  be 
religious  and  Christian  nation. 

Approved  in  State  v.  Hogrieve,  152  Ind.  660,  45  L.  R.  A.  509,  53  N.  E. 
924,  act  forbidding  baseball  on  Sundays  where  fee  is  charged  is  con- 
stitutional ;  Cortesy  v.  Territory,  6  N.  M.  695,  19  L.  R.  A.  353,  30  Pac. 
950,  construing  Sunday  labor  law ;  Lees  v.  United  States,  150  U.  S.  479, 
37  L.  Ed.  1151,  14  Sup.  Ct.  164,  arguendo;  Moller  v.  United  States, 
57  Fed.  494,  6  C.  C.  A.  459,  to  constitute  offense  under  act  there  must 
be  contract  for  labor  prior  to  importation. 

143  U.  8.  472-513,  36  L.  Ed.  232,  12  Sup.  Ot.  453,  IN  RE  COOPER. 
District  Court  of  Alaska  has  full  admiralty  jurisdiction.  - 
Approved  in  Bruce  v.  Murray,  123  Fed.  370,  59  C.  C.  A.  494,  hold- 
ing, under  Alaska  Government  Act  of  June  1,  1900,  action  to  foreclose 
mortgage  on  vessel  cannot  be  united  with  one  to  enforce  liens  for  wages 
of  seamen  against  vessel;  Jackson  v.  United  States,  102  Fed.  480,  42 
C.  C.  A.  452,  holding  entitling  of  indictment  returned  in  District  Court 


1101  IN  RE  COOPER.  143  U.  S.  472-513 

for  Alaska  ''In  District  Court  of  the  United  States  for  the  District  of 
Alaska,"  does  not  vitiate  indictment;  United  States  v.  Doo-Noch-Keen, 
2  Alaska,  626,  District  Court  of  Alaska  acts  both  as  territorial  and  Fed- 
eral court;  Allen  v.  Myers,  1  Alaska,  118,  District  Court  of  Alaska  not 
strictly  speaking  court  of  United  States;  The  Steamer  Coquitlam  v. 
United  States,  163  U.  S.  350,  41  L.  Ed.  185,  16  Sup.  Ct.  1118,  it  is 
Supreme  Court  of  territory;  Lewis  v.  Johnson,  90  Fed.  674,  cause 
cannot  be  transferred  from  District  Court  of  Alaska  to  Circuit  Court 
district  of  Washington. 

Jurisdiction  over  sea.    Note,  46  L.  R.  A.  271. 

Supreme  Court  may  Issue  prohibition  to  Alaska  District  Court  in 
admiralty. 

Approved  in  The  Resolute,  168  U.  S.  443,  42  L.  Ed.  536,  18  Sup.  Ct. 
114,  where  Alaska  court  has  jurisdiction,  remedy  is  appeal  to  Circuit 
Court  of  Appeals. 

Prohibition  is  common-law  writ,  designed  to  prevent  excess  of  juris- 
diction, not  to  correct  errors. 

Approved  in  Alexander  v.  Crollott,  199  U.  S.  580,  50  L.  Ed.  317,  26 
Sup.  Ct.  161,  right  of  appeal  in  suit  fox  forcible  entry  and  detainer 
will  prevent  writ  of  prohibition  against  Justices'  Court;  Curtis  v.  Cor- 
nish, 109  Me.  389,  84  Atl.  801,  holding  judges  of  Supreme  Judicial  Court 
cannot  sit  as  tribunal  to  decide  on  corrupt  practices;  State  v.  Huck, 
260  Mo.  144,  168  S.  W.  763,  holding  writ  of  prohibition  will  be  dis- 
missed where  no  contested  questions  of  fact  are  gone  into;  Pendley  v. 
Allen,  45  Okl.  511,  145  Pac.  1157,  refusing  prohibition  where  remedy 
existed  by  appeal ;  In  re  Morrison,  147  U.  S.  33,  37  L.  Ed.  67,  13  Sup. 
Ct.  253,  prohibition  will  not  issue  where  there  is  appeal;  State  v.  Evans, 
88  Wis.  264,  60  N.  W.  436,  and  State  v.  Ward,  70  Minn.  63,  72  N.  W. 
826,  nor  where  court  has  jurisdiction  of  subject  and  person. 

Writ  of  prohibition.    Note,  111  Am.  St.  Rep.  934,  956,  976. 

Prohibition  to  restrain  court  from  interfering  with  or  entertaining 
suit  where  court  of  concurrent  jurisdiction  has  assumed  cogni- 
zance thereof.    Note,  14  Ann.  Oas.  208. 

Superintending  control  and  supervisory  jurisdiction  over  inferior 
or  subordinate  tribunal.    Note,  51  L.  R.  A.  106. 

Prohibition  is  not  obligatory  upon  court  after  judgment  in  cause  where 
record  shows  no  defect. 

Approved  in  United  States  v.  Barnard,  29  App.  D.  C.  432,  holding 
prohibition  will  be  refused  where  record  shows  better  remedy  by  ap- 
peal; Mason  v.  Grubel,  64  Kan.  840,  68  Pac.  661,  holding  prohibition 
does  not  lie  against  justice  of  peace  proceeding  with  trial  of  defendant 
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arrested  for  unlawfully  selling  liquor  and  with  maintaining  nuisance, 
where  no  property  seized;  In  re  New  York  S.  S.  Co.,  155  U.  S.  531,  39 
L.  Ed.  249,  15  Sup.  Ct.  186,  In  re  Rice,  155  U.  S.  403,  39  L.  Ed.  201, 
15  Sup.  Ct.  152,  and  In  re  Alix,  166  U.  S.  138,  41  L.  Ed.  949,  17  Sup. 
Ct.  522,  all  holding  prohibition  will  not  issue  where  there  is  appeal  or 
other  remedy. 

District  Court  has  Jurisdiction  of  forfeitures  on  navigable  waters,  and 
on  land  and  waters,  without  admiralty  Jurisdiction. 

Approved  in  United  States  v.  Sampson,  19  App.  D.  C.  438,  holding 
Supreme  Court  of  District  of  Columbia  may  sit  as  prize  court. 

Treaty  is  law  of  land  where  it  prescribes  rule  for  determining  rights  of 
citizens  or  subjects.  • 

Approved  in  Ehrlich  v.  Weber,  114  Tenn.  723,  88  S.  W.  191,  apply- 
ing rule  in  case  of  inheritance. 

Courts  cannot  determine  whether  government's  action  in  negotiations 
pending  is  proper. 

Distinguished  in  The  La  Ninfa,  75  Fed.  516,  21  C.  C.  A.  434,  under 
facts. 

Supreme  Court  has  no  power  to  determine  political  questions. 
Approved  in  Maiorano  v.  Baltimore  etc.  R.  R.  Co.,  213  U.  S.  273,  53 
L.  Ed.  795,  29  Sup.  Ct.  424,  holding  Supreme  Court  bound  by  decision 
of  State  court  refusing  to  give  right  of  action  of  death  to  nonresident 
alien  relatives;  Wilson  v.  Shaw,  204  U.  S.  32,  51  L.  Ed.  356,  27  Sup. 
Ct.  233,  upholding  title  of  United  States  to  Panama  Canal  zone;  The 
Kodiak,  53  Fed.  129,  130,  courts  are  bound  by  act  of  government  assert- 
ing dominion  over  any  part  of  sea;  In  re  Gunn,  50  Kan.  231,  19  L.  E.  A. 
542,  32  Pac.  954,  who  is  sovereign  of  a  territory  is  political,  not  judi- 
cial, question. 

District  Court  sitting  in  admiralty  is  court  of  superior  Jurisdiction  and 
presumption  is  in  favor  of  decrees. 

Approved  in  Sherman  v.  Hanno,  66  N.  H.  166,  28  Atl.  21,  insuffi- 
ciency of  description  by  reference  to  a  deed  is  not  ground  on  which  a 
judgment  can  be  collaterally  attacked. 

Supreme  Court  may  review  decrees  of  Alaska  District  Court  to  same 
extent  as  other  districts. 

Cited  in  Pioneer  Fuel  Co.  v.  McBrier,  84  Fed.  497,  28  C.  C.  A.  466, 
arguendo. 

On  appeal  from  Alaska  District  Court,  Supreme  Court  is  limited  to 
questions  of  law  on  record. . 
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Approved  in  The  Sylvia  Handy,  143  U.  S.  515,  516,  36  L.  Ed.  246, 
12  Sup.  Ct.  465,  following  rule;  Forsyth  v.  Hammond,  71  Fed.  449,  18 
C.  C.  A.  175,  no  appeal  lies  from  discretionary  order  of  county  com- 
missioners; dissenting  opinion  in  The  Tokai  Mam,  190  Fed.  458,  111 
C.  C.  A.  282,  majority  upholding  prosecution  for  unlawful  fishing  in 
Alaskan  waters. 

Prima  facie  evidence  of  ownership  of  ship  from  register.    Note, 
24  £.  R.  0.  215. 

Miscellaneous.  Cited  in  Percy  Summer  Club  v.  Astle,  110  Fed.  489, 
as  instance  of  permitted  intervention  by  sovereign  in  what  was  merely 
litigation  of  private  parties. 

143  IT.  8.  513-516,  36  I*  Ed.  216,  12  Sop.  Ot  464,  THE  SYLVIA  HANDY. 
Not  cited. 

143  IT.  8.  517-552,  36  L.  Ed.  247,  12  Sap.  Ot.  468,  BTTOD  v.  NEW  YOBS. 
Act  regulating  elevator  rates  la  within  State's  police  power. 
Approved  in  German  Alliance  Ins.  Co.  v.  Lewis,  233  U.  S.  409,  410, 
LS.A,  19150,  1189,  58  L.  Ed.  1021,  34  Sup.  Ct.  612,  holding  farmers' 
mutual  insurance  companies  exempt  from  State  regulation;  Citizens 
Ins.  Co.  v.  Clay,  197  Fed.  437,  holding  State  may  regulate  business  of 
fire  insurance;  McLean  v.  State,  81  Ark.  310,  126  Am  St  Rep.  1037,  11 
Ann.  OaB.  72,  98  S.  W.  731,  upholding  law  requiring  mine  owners  to 
screen  coal  before  weighing;  State  Public  Utilities  Commission  v.  Mon- 
arch Refrigerating  Co.,  267  111.  534, 108  N.  E.  718,  holding  party  operat- 
ing public  warehouse  was  subject  to  State  regulation;  Grand  Trunk 
etc.  R.  Co.  v.  City  of  South  Bend,  174  Ind.  222,  91  N.  E.  809,  holding 
city  could  prohibit  railroad  from  laying  double  track  on  street;  Board 
of  Commrs.  of  Johnson  County  v.  Johnson,  173  Ind.  88,  89  N.  E.  595, 
upholding  law  allowing  banks  to  deduct  amount  of  deposits  for  pur- 
poses of  taxation;  State  v.  Richcreek,  167  Ind.  225,  119  Am.  St.  Rep. 
491,  10  Ann.  OaB.  899,  5LB.A.  (N.  S.)  874,  77  N.  E.  1087,  upholding 
law  requiring  that  bank  fixtures  do  not  exceed  one-third  amount  of 
capital  stock;  McFadden  v.  Blocker,  3  Ind.  Ter.  233,  58  L.  R.  A.  894, 
54  S.  W.  876,  upholding  law  requiring  nonresident  mortgagees  to  take 
possession  of  mortgaged  property;  House  v.  Mayes,  227  Mo.  641,  127 
S.  W.  310,  holding  State  could  require  inspection  of  grain;  Ex  parte 
Ah  Pah,  34  Nev.  288,  119  Pac.  773,  upholding  prosecution  for  keeping 
disorderly  house  within  four  hundred  yards  of  school;  dissenting  opin- 
ion in  United  States  v.  Ohio  Oil  Co.,  234  U.  S.  565,  58  L.  Ed.  1472,  34 
Sup.  Ct.  956,  majority  holding  those  operating  pipe-lines  are  under 
Interstate  Commerce  Act;  dissenting  opinion  in  People  v.  Miller,  178 
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N.  Y.  204,  205,  206,  70  N.  E.  475,  476,  majority  upholding  State  tax  on 
gross  receipts  of  exclusively  interstate  carrier;  New  York  etc.  R.  R- 
Co.  v.  Bristol,  151  U.  S.  567,  38  L.  Ed.  273,  14  Sup.  Ct.  440,  act  relat- 
ing to  railway  crossings  is  proper  exercise  of  police  power;  Brass  v. 
North  Dakota,  153  U.  S.  400,  38  L.  Ed.  760,  14  Sup.  Ct.  860,  where  a 
similar  case  arose  from  North  Dakota;  Smyth  v.  Ames,  169  U.  S.  524, 
42  L.  Ed.  841,  18  Sup.  Ct.  425,  railroad  rates  must  permit  of  earning 
just  compensation;  Leep  v.  St.  Louis  etc.  Ry.  Co.,  58  Ark.  416,  41  Am. 
St  Rep.  115,  23  L.  R.  A.  268,  25  S.  W.  77,  wages  paid  by  corporation 
may  be  regulated  under  reserve  power;  San  Diego  Water  Co.  v.  San 
Diego,  118  Cal.  580,  62  Am.  St.  Rep.  280,  38  L.  R.  A.  467,  50  Pac.  641, 
water  rates  must  not  be  such  as  to  deprive  company  of  reward  or  take 
property  without  compensation;  The  City  of  Norwalk,  55  Fed.  107, 
States-  may  impose  liability  for  negligence  in  collision  on  navigable 
water;  Chicago  etc.  R.  R.  Co.  v.  Jones,  149  111.  374,  41  Am  St.  Rep. 
283,  24  L.  R.  A.  144,  37  N.  E.  250,  in  absence  of  statute,  courts  must 
decide  what  is  reasonable  rate;  dissenting  opinion  in  State  v.  Loomis, 
115  Mo.  329,  21  L.  R.  A.  808,  22  S.  W.  356. 

Distinguished  in  Missouri  etc.  Ry.  Co.  v.  Nebraska,  164  U.  S.  416, 
41  L.  Ed.  494,  17  Sup.  Ct.  135,  requiring  railway  company  to  allow 
erection  of  elevator  on  its  property  is  taking  private  property  for  pri- 
vate use;  Globe  Elevator  Co.  v.  Andrew,  144  Fed.  879,  holding  void 
State  law  imposing  its  own  inspection  and  grades  on  all  grain  sold; 
People  v.  Miller,  178  N.  Y.  198,  70  N.  E.  473,  State  tax  on  gross 
receipts  void  where  entirely  derived  from  interstate  commerce. 

Constitutionality  of  statutes  designed  to  prevent  extortion.    Note, 
1  Ann.  Oas.  433. 

Constitutionality   of   statutes   restricting   contracts   and   business. 
Note,  21  L.  R.  A.  790. 

Legislative  power  to  fix  tolls,  rates  or  prices.    Note,  33  L.  R.  A. 
177. 

Elevating  grain  la  business  charged  with  public  IntereBt  and  subject 
to  legislative  regulation. 

Approved  in  Shepard  v.  Northern  Pac.  Ry.  Co.,  184  Fed.  771,  uphold- 
ing right  of  State  of- Minnesota  to  regulate  intrastate  railroad  rates; 
American  Surety  Co.  v.  Shallenberger,  183  Fed.  639,  refusing  to  uphold 
law  requiring  regulation  of  bonds  of  surety  companies;  Cumberland 
Tel.  &  Tel.  Co.  v.  Kelly,  160  Fed.  318,  319, 15  Ann.  Oas.  1210,  87  C.  C.  A. 
268,  upholding  law  providing  penalty  for  discrimination  by  telegraph 
company;  United  States  v.  Adair,  152  Fed.  756,  holding  Congress  could 
prohibit  railroads  from  exacting  promise  from  employees  not  to  join 
labor  unions;  Home  Tel.  &  Tel.  Co.  v.  City  of  Los  Angeles,  155  Fed. 
561,  569,  holding  city  has  power  to  regulate  telephone  rates;  Ex  parte 
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Goodrich,  160  Cal.  422,  Ann.  Oas.  1913A,  56,  117  Pac.  457,  holding  city 
could  not  compel  lighting  company  to  make  connections  free  of  charge; 
Denninger  v.  Recorder's  Court,  145  Cal.  641,  79  Pac.  364,  applying  rule 
to  gas  company  using  street;  Faulkner  v.  Solazzi,  79  Conn.  543,  9  Ann. 
Oas.  67,  9  L.  R.  A.  (N.  S.)  601,  65  Atl.  948,  holding  barber-shop  was 
not  business  charged  with  public  interest;  State  v.  Jacksonville  Term. 
Co.,  41  Fla.  412,  27  South.  236,  construing  Laws  1899,  c.  4700,  §  6,  rela- 
tive to  requiring  admission  into  passenger  terminals  of  railroads  desir- 
ing or  required  by  commissioners  to  enter  and  fixing  rates  for  use  of 
such  terminals;  Vandalia  R.  Co.  v.  Stillwell,  181  Ind.  279,  Ann.  Oas. 
1916D,  258,  104  N.  E.  293,  5  N.  C.  C.  A.  492,  upholding  Employers' 
Liability  Act  of  State  of  Indiana;  Knight  &  Jillson  Co.  v.  Miller,  172 
Ind.  44,  18  Ann.  Oas.  1146,  87  N.  E.  830,  upholding  Anti-trust  Act  of 
State  of  Indiana;  Cedar  Rapids  Water  Co.  v.  Cedar  Rapids,  118  Iowa, 
258,  91  N.  W.  1090,  upholding  right  of  town  to  regulate  water  rates; 
Ratcliff  v.  Wichita  Union  Stockyards  Co.,  74  Kan.  8,  118  Am.  St.  Rep. 
298,  10  Ann.  Oas.  1016,  6  L.  B.  A.  (N.  S.)  834,  86  Pac.  153,  holding 
city  may  regulate  conducting  of  stockyards;  Morgan's  Louisiana  etc. 
R.  etc.  Co.  v.  Railroad  Commission,  127  La.  669,  53  South.  901,  uphold- 
ing right  of  State  to  regulate  freight  rates;  American  Tobacco  Co.  v. 
Missouri  Pac.  Ry.  Co.,  247  Mo.  472,  157  S.  W.  530,  holding  State  can 
require  railroads  to  restore  highways  crossed  by  them;  State  v.  Stand- 
ard Oil  Co.,  218  Mo.  414,  116  S.  W.  1030,  upholding  prosecution  for 
violation  of  Anti-trust  Act;  State  v.  Kinloch  Telephone  Co.,  93  Mo. 
App.  358,  67  S.  W.  686,  holding  mandamus  lies  to  compel  telephone 
company  to  give  service  to  customer;  State  v.  Maine  etc.  R.  R.  Co.,  77 
N.  H.  428,  92  Atl.  839,  upholding  law  requiring  railroads  to  sell  five 
hundred  mile  mileage-books ;  Agua  Pina  Co.  v.  Mayor  etc.  of  Las  Vegas, 
10  N.  M.  28,  29,  60  Pac.  216,  holding  act  of  March  18,  1897,  authorizing 
any  existing  city  or  town  to  regulate  water  rates,  did  not  affect  prior 
contract  between  water  company  and  San  Miguel  county;  State  ex  rel. 
Manhattan  Const.  Co.  v.  Barnes,  22  Okl.  196,  97  Pac.  999,  holding  gen- 
eral election  law  did  not  apply  to  special  elections  in  cities;  Barneld 
v.  Stevens  Mercantile  Co.,  85  S.  C.  188,  67  S.  E.  159,  refusing  to  uphold 
law  requiring  cotton  to  be  weighed  by  public  weigher;  Great  Falls 
Power  Co.  v.  Webb,  123  Tenn.  597,  133  S.  W.  1109,  allowing  public 
service  corporation  to  condemn  land;  State  v.  Central  Vermont  Ry. 
Co.,  81  Vt.  466,  130  Am.  St.  Rep.  1065,  71  Atl.  196,  holding  fact  that 
carrier  carried  shipment  of  one  party  at  lower  rate  than  that  charged 
another  does  not  necessarily  imply  discrimination;  Lawrence  v.  Rut- 
land R.  Co.,  80  Vt.  389,  13  Ann.  Oas.  475,  67  Atl.  1097,  upholding  law 
requiring  mining  companies  to  pay  employees  weekly;  Fallsburg  Power 
etc.  Co.  v.  Alexander,  101  Va.  109,  99  Am.  St.  Rep.  855,  61  K  R.  A.  129, 
XV— 70 
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43  S.  E.  198,  holding  legislature  cannot  authorize  corporation  to  con- 
demn private  property  in  order  to  locate  plant  for  manufacture  and 
generation  of  water-power,  light  or  heat,  to  be  utilized  and  transmitted 
to  any  place  for  use  of  company  or  others;  dissenting  opinion  in  State 
v.  Haun,  61  Kan.  179,  59  Pac.  351,  majority  holding  void  Laws  1897, 
c.  145  (Scrip  Law) ;  dissenting  opinion  in  People  v.  Buffalo  Fish  Co., 
164  N.  Y.  Ill,  58  N.  E.  41,  majority  holding  void  Laws  1892,  c.  488, 
§§  110,  112,  making  it  misdemeanor  to  have  in  possession  certain  kinds 
of  fish  during  certain  periods  in  so  far  as  they  affect  possession  of 
imported  fish;  Delaware  etc.  Tel.  Co.  v.  Delaware,  50  Fed.  678,  681, 
2  C.  C.  A.  1,  telegraph  and  telephone  companies  are  subject  to  pub- 
lic control;  Dueber  etc.  Mfg.  Co.  v.  Howard  etc.  Clock  Co.,  66  Fed. 
645,  14  C.  C.  A.  14,  such  public  interest  in  use  exists  only  in  staple 
commodities  of  prime  necessity;  Cotting  v.  Kansas  Stock-Yards  Co., 
79  Fed.  682,  business  of  stockyards  is  of  public  nature;  Danville  v. 
Danville  Water  Co.,  178  111.  310,  69  Am,  St.  Rep.  309,  53  N.  E.  122, 
supplying  water  is  of  public  interest  and  rates  may  be  regulated ;  State 
v.  Edwards,  86  Me.  105,  41  Am.  St  Rep.  530,  25  L.  R.  A.  505,  29  Atl. 
948,  distinguishing  between  use  which  is  public  and  use  in  which  public 
has  interest — gristmill  is  of  public  use  and  subject  to  control;  Attorney 
General  v.  Old  Colony  R.  R.  Co.,  160  Mass.  86,  87,  22  L  R.  A  118,  35 
N.  E.  256  (but  see  dissenting  opinion  in  160  Mass.  96,  97,  22  L.  R.  A. 
122,  35  N.  E.  260),  and  Norwood  v.  New  York  etc.  R.  R.  Co.,  161  Mass. 
265,  37  N.  E.  201,  railroads  are  engaged  in  public  business  and  bound 
by  reasonable  statutes;  Rippe  v.  Becker,  56  Minn.  108,  22  L.  R.  A.  859, 
57  N.  W.  331,  though  elevating  grain  is  a  public  use,  yet  State  cannot 
embark  in  it  under  police  power;  Stewart  v.  Great  Northern  Ry.  Co., 
65  Minn.  517,  33LR.  A  429,  68  N.  W.  209,  power  of  eminent  domain 
may  be  exercised  in  aid  of  elevator  business;  Ryan  v.  Louisville  etc. 
Terminal  Co.,  102  Tenn.  125,  45  U  R.  A,  308,  50  S.  W.  747,  railroad 
terminal  company  is  engaged  in  public  business,  in  aid  of  which  right 
of  eminent  domain  may  be  exercised;  dissenting  opinion  in  Common- 
wealth v.  Vrooman,  164  Pa.  St.  325,  25  L.  R.  A,  256,  30  Atl.  222  (see 

44  Am,  St.  Rep.  613,  note),  majority  holding  insurance  business  subject  to 
regulation ;  dissenting  opinion  in  McCullough  v.  Brown,  41  S.  C.  262,  23 
L.  R.  A.  427,  19  S.  E.  478,  majority  holding  Dispensary  Act  not  exer- 
cise of  police  power  and  unconstitutional;  Bound  v.  South  Carolina 
Ry.  Co.,  50  Fed.  315,  and  State  v.  Peel  Splint-Coal  Co.,  36  W.  Va.  836, 
838,  846,  17  L.  R.  A.  396,  397,  399,  15  S.  E.  1011,  1012,  1015,  arguendo. 

Distinguished  in  Cotting  v.  Godard,  183  U.  S.  84,  86,  46  L.  Ed.  99, 
100,  22  Sup.  Ct.  33,  holding  stockyards  company  is  denied  equal  pro- 
tection of  laws  by  Kansas  act  of  March  3,  1897,  which  limits  amount 
of  charges  to  be  made  by  that  corporation,  without  limiting  charges  to 
be  made  by  other  similar  corporations  doing  smaller  amount  of  busi- 
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ness;  Dodge  v.  Mission  Township,  107  Fed.  833,  54  L.  R.  A.  242,  46 
C.  C.  A.  661,  holding  void  Kansas  act  of  March  1,  1889,  authorizing 
issuance  of  township  bonds  for  promotion  of  construction  and  opera- 
tion of  mills  to  manufacture  sugar  and  syrup;  Brown  v.  Gerald,  100 
Me.  372,  109  Am.  St,  Bap.  526,  70  L  E.  A.  472,  61  Atl.  794,  making 
and  selling  electricity  not  such  public  use  as  will  justify  taking  private 
property;  State  v.  White  River  Power  Co.,  39  Wash.  667,  2  L  R,  A. 
(N.  S.)  842,  82  Pac.  152,  land  taken  by  corporation  empowered  to  fur- 
nish electric  light  and  power  and  water  to  certain  cities,  but  not  to 
enter  them,  is  for  private  use;  State  v.  Loomis,  115  Mo.  320,  21  L.  R.  A. 
805,  22  S.  W.  353,  operating  coal  mines  is  not  a  public  business  (but 
see  dissenting  opinion  in  115  Mo.  322,  21  L.  R.  A.  806);  dissention 
opinion  in  State  v.  Peel  Splint-Coal  Co.,  36  W.  Va.  857,  17  L.  R.  A. 
403,  15  S.  E.  1019,  majority  arguendo. 

Protection   of   corporations    from   special   and   hostile   legislation. 
Note,  62  Am.  St.  Rep.  172. 

Business  affected  with  public  interest  subjecting  it  to  regulation 
and  control  as  to  rates  or  prices.    Note,  6  L.  R.  A.  (N.  S.)  836. 

Fire   insurance   as   business   affected   with   public   interest.    Note, 
L.  R.  A.  19150,  1191. 

State  law,  regulating  rates  of  elevator  operating  entirely  within  State, 
is  not  commerce  regulation. 

Approved  in  State  v.  Jacksonville  Term.  Co.,  41  Fla.  406,  27  South. 
234/  upholding  railroad  commissioner's  regulation  under  Laws  1899, 
c.  4700,  requiring  terminal  company  to  admit  railroad  operating  line 
from  Florida  to  Georgia  to  privileges  of  its  passenger  terminal;  United 
States  v.  Hopkins,  82  Fed.  538,  540,  livestock  exchange  held  engaged 
in  interstate  commerce  and  subject  to  anti-trust  law;  Cotting  v.  Kansas 
City  Stock-Yards  Co.,  82  Fed.  844,  stockyard  business,  though  inter- 
state and  local,  may  be  regulated  by  State,  in  absence  of  congressional 
action;  Cotting  v.  Kansas  City  Stock-Yards  Co.,  82  Fed.  853,  circuit 
judge,  doubtful  if  mere  stockyard  business  is  subject  of  interstate  com- 
merce ;  Gulf  etc.  Ry.  Co.  v.  Eddins,  7  Tex.  Civ.  App.  127,  128,  26  S.  W. 
165, 166,  statute  declaring  void  contracts  limiting  time  in  which  to  claim 
damages  and  to  sue  may  apply  to  interstate  commerce;  Covington  etc. 
Bridge  Co.  v.  Kentucky,  154  U.  S.  214,  38  L.  Ed.  967,  14  Sup.  Ct.  1090, 
and  People  v.  Hawkins,  157  N.  Y.  22,  42  L.  R.  A.  499,  51  N.  E.  264, 
arguendo. 

Distinguished  in  Prairie  Oil  &  Gas  Co.  v.  United  States,  204  Fed. 
809,  holding  owners  of  pipe-lines  were  interstate  carriers. 

legislature  may  prescribe  maximum  elevator  rates,  but  cannot  compel 
tervlce  without  reward. 
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Approved  in  Pulaski  Heights  Sewerage  Co.  v.  Loughborough,  95  Ark. 
266,  29  L  R,  A  (N.  S.)  319,  129  S.  W.  536,  holding  courts  could  pre- 
scribe charge  to  be  made  for  connection  with  sewer;  Janvrin,  Peti- 
tioner, 174  Mass.  516,  55  N.  E.  382,  upholding  Water  Supply  Act  (Stat. 
1895,  o.  488),  giving  certain  water  companies  exclusive  right  to  supply 
water  to  towns  in  vicinity  of  Boston,  but  giving  right  to  persons 
aggrieved  to  petition  Supreme  Judicial  Court  to  have  rates  fixed;  State 
v.  Missouri  etc.  Ry.  Co.,  262  Mo.  523,  Ann.  Gas.  1916E,  949,  L.  R.  A. 
19150,  778,  172  S.  W.  39,  refusing  to  uphold  rate  of  one  cent  per  mile 
for  militia;  Jordan  v.  State,  51  Tex.  Cr.  538,  }4  Ann.  Oas.  616,  11 
L.  R.  A.  (N.  S.)  603,  103  S.  W.  637,  holding  State  could  not  prohibit 
payment  of  salaries  in  checks  good  for  merchandise;  V aught  v.  East 
Tennessee  Telephone  Co.,  123  Tenn.  322,  Ann,  Oas.  19120,  132,  31 
L.  R.  A.  (N.  8.)  315,  130  S.  W.  1051,  holding  telephone  company  could 
require  prospective  customer  to  pay  three  months  in  advance;  Reagan 
v.  Farmers'  Loan  &  Trust  Co.,  154  U.  S.  398,  38  L.  Ed.  1024,  14  Sup. 
Ct.  1054,  and  Richmond  etc.  R.  Co.  v.  Trammel,  53  Fed.  200,  courts  may 
determine  reasonableness  of  rates  fixed  by  commission;  Clyde  v.  Rich- 
mond etc.  R.  Co.,  57  Fed.  439,  where  rates  injure  vested  rights  there  is 
a  constitutional  question;  Atlantic  etc.  R.  Co.  v.  United  States,  76  Fed, 
190,  presumption  that  rates  fixed  by  Congress  are  reasonable  can  be 
overcome  only  by  facts  and  figures;  Chicago  etc.  R.  R.  Co.  v.  Jones, 
149  111.  377,  380,  41  Am.  St.  Rep.  285,  287,  24  L.  R.  A.  144,  145,  37 
N.  E.  251,  252,  State  may  regulate,  subject  to  charter  contract  and  in- 
terstate commerce;  Indianapolis  v.  Navin,  151  Ind.  144,  41  L.  R.  A. 
340,  47  N.  E.  526,  street-car  company  cannot  be  compelled  to  carry 
without  reward;  Railroad  Commrs.  v.  Grocer  Co.,  53  Kan.  212,  215,  35 
Pac.  219,  220,  shipper  cannot  enjoin  enforcement  of  rates;  State  v. 
Sioux  City  etc.  R.  Co.,  46  Neb.  692,  31  L.  R.  A.  51,  65  N.  W.  768,  Long 
and  Short-haul  Act  held  unconstitutional;  St.  Louis  etc  Ry.  Co.  y. 
Ryan,  56  Ark.  248,  19  S.  W.  839,  arguendo. 

Law  fixing  maximum  rates  in  towns  of  over  certain  population  1b  con- 
stitutional. 

Approved  in  State  v.  Peel  Splint-Coal  Co.,  36  W.  Va.  831, 17  L.  R.  A. 
394,  15  S.  E.  1010,  police  regulation  of  mines,  where  more  than  ten 
miners  are  employed,  is  valid. 

Fourteenth  Amendment  considered  with  relation  to  special  privi- 
leges, burdens  and  restrictions.    Note,  25  Am.  St.  Rep.  889. 

Evolution  and  diminution  of  Munn  v.  Illinois.    Note,  62  Am.  St. 
Rep.  290,  292,  296. 

Miscellaneous.  Cited  in  State  v.  Associated  Press,  159  Mo.  424,  448, 
60  S.  W.  94,  102,  dissenting  opinion;  dissenting  opinion  in  Brass  v. 
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North  Dakota,  153  U.  S.  405,  38  L.  Ed.  762,  14  Sup.  Ct.  862,  citing  dis- 
senting opinion;  Primrose  v.  Western  Union  Tel.  Co.,  154  U.  S.  22,  38 
L.  Ed.  892>  14  Sup.  Ct.  1104,  incidentally. 

143  U.  8.  563-670,  36  L.  Ed.  269,  12  Sup.  Ct.  568,  HOYT  v.  LATHAM. 

Trustee's  purchase  of  trust  property  may  be  avoided  by  cestui  regard- 
less of  fraud  or  inquiry. 

Approved  in  Mastin  v.  Noble,  157  Fed.  509,  85  C.  C.  A.  98,  holding 
presumption  of  fraud  arising  from  spoliation  of  instrument  may  be 
rebutted  by  explanation  of  circumstances;  Barnes  v.  Lynch,  9  Okl.  187, 
188,  59  Pac.  1007,  where  officers  of  corporation  made  agreement  to 
divide  corporate  property  among  themselves. 

Trustee's  purchase  is  merely  voidable  and  may  be  ratified  by   ac- 
quiescence. 

Approved  in  Godfrey  v.  Dutton,  16  App.  D.  C.  131,  holding  agents 
appointed  to  sell  had  no  opportunity  to  purchase;  Holmes  v.  Jewett, 
55  Colo.  194,  134  Pac.  668,  holding  conveyance  of  property  by  corpora- 
tion may  be  set  aside  where  quorum  was  not  present  at  meeting. 

Cestul's  delay,  with  knowledge  of  trustee's  acts,  bars  right  to  avoid 
them. 

Approved  in  Sunny  Brook  Zink  etc.  Co.  v.  Metzler,  231  Fed.  310, 
holding  rights  barred  after  delay  of  two  years;  Buchler  v.  Black,  226 
Fed.  707,  holding  purchase  by  trustee  will  not  be  set  aside  after  three 
years '  silence ;  Mead  v.  Chesbrough  Bldg.  Co.,  151  Fed.  1005,  81  C.  C.  A. 
184,  refusing  to  set  aside  sale  after  delay  of  forty  years;  Arbuckie  v. 
Kelley,  144  Fed.  278,  one  ^permitting  lands  to  be  sold  for  taxes  barred 
from  urging  defect  in  sale  after  eighteen  years,  land  having  passed  to 
innocent  third  parties  and  become  valuable;  Alaska  &  Chicago  Com- 
mercial Co.  v.  Solner,  123  Fed.  860,  59  C.  C.  A.  662,  holding  where  cor- 
poration's secretary,  having  power  to  manage  business,  sold  property 
of  corporation,  receiving  consideration  and  applying  it  to  uses  of  cor- 
poration, and  on  vice-president  assuming  charge,  latter  filed  suit  to 
recover  property,  ratification  of  secretary's  action  presumed  where  direc-- 
tors  did  not  act;  Elliott  v.  Elliott,  3  Alaska,  374,  holding  delay  of  four 
years  would  bar  right  to  assert  interest  in  mine;  Ferguson  v. #Boyd, 
169  Ind.  549,  81  N.  E.  75,  holding  mortgagor  will  be  barred  of  his 
equity  of  redemption  where  property  has  increased  in  value  during  his 
delay;  Patterson  v.  Hewitt,  11  N.  M.  23,  55  L.  R.  A.  658,  66  Pac.  558, 
where  co-owner  of  mining  claim  neglected  to  contribute  to  work  or  to 
enforce  rights  for  eight  years  until  mine  had  greatly  increased  in  value; 
Goss  v.  Herman,  20  N.  D.  306,  127  N.  W.  82,  holding  defense  of  laches 
open  to  defendants  in  suit  to  determine  adverse  title;  Gamble  v.  Han- 
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chett,  34  Nev.  429,  126  Pac.  134,  refusing  to  allow  parties  to  assert 
equitable  interest  in  mine  after  same  had  greatly  increased  in  value; 
Murphy  v.  Ganey,  23  Utah,  641,  66  Pac.  193,  holding  where  wife  exe- 
cuted conveyance  of  her  realty  to  husband,  who  wrongfully  recorded  it, 
and  later  in  divorce  proceedings  wife  obtained  lien  thereon  for  alimony, 
tnd  on  death  of  husband  wife  filed  claim  against  estate  which  was 
lettled,  she  cannot  claim  premises  as  against  husband's  vendor;  John- 
ston v.  Standard  Min.  Co.,  148  U.  S.  371,  37  L.  Ed.  486,  13  Sup.  Ct. 
589,  especially  where  property  has  been  developed;  Penn  Mut.  life  Ins* 
Co.  v.  Austin,  168  U.  S.  698,  42  L.  Ed.  631,  18  Sup.  Ct.  228,  where  posir 
tion  of  parties  has  changed;  Jones  v.  Railroad,  67  N.  H.  146,  38  Atl. 
129,  objection  to  increase  of  capital  stock  is  too  late  after  road  is  sub- 
stantially completed. 

Distinguished  in  Jackson  v.  Boyd,  75  Ark.  197,  87  S.  W.  127,  defend- 
ants purchasing  land  at  void  tax  sale  and  thereafter  paying  taxes  for 
thirteen  years  but  not  taking  possession,  not  protected  by  doctrine  of 
laches. 

When  beneficiaries  are  bound  by  acts  of  trustee  in  contravention  of 
their  trusts.    Note,  63  Am.  St.  Rep.  475. 

Cestui  must  act  promptly  In  disaffirming  bona  fide  purchase  by  trustee 
known  to  him.       % 

Approved  in  Foster  v.  Mansfield  etc.  R.  R.  Co.,  146  U.  S.  101,  36 
L.  Ed.  903,  13  Sup.  Ct.  33,  resident  stockholder  cannot  wait  ten  years 
to  set  aside  fraudulent  foreclosure  of  railroad  mortgage. 

Purchase  by  agent  of  property  of  principal    Note,  80  Am.  St.  Rep. 
563. 

143  IT.  S.  570-578,  36  L.  Ed.  266,  12  Sup.  Ot.  622;  HORNER  V.  UNITED 
STATES. 

Appeal  lies  directly  from  Circuit  to  Supreme  Court  where  constitu- 
tionality of  law  questioned. 

Approved  in  Davis  etc.  Mfg.  Co.  v.  Los  Angeles,  189  U.  S.  216,  47 
L.  Ed.  780,  23  Sup.  Ct.  499,  holding  appeal  lies  direct  to  Supreme  Court 
from  decree  of  Circuit  Court  dismissing  bill  which  is  based  not  only 
on  diversity  of  citizenship,  but  upon  alleged  unconstitutionality  of  cer- 
tain municipal  ordinances  as  impairing  contract  obligations;  Wat  kins 
v.  King,  118  Fed.  531,  55  C.  C.  A.  290,  holding  fact  that  question  as  to 
construction  or  application  of  Federal  Constitution  arises  incidentally 
in  trial  of  action  in  Circuit  Court,  does  not  deprive  Circuit  Court  of 
Appeals  of  jurisdiction  to  review  whole  case  on  error;  Ex  parte  Jacobi,' 
104  Fed.  682f  holding  appeal  from  Circuit  Court  decision  on  habeas 
corpus,  based  on  ground  that  applicant  is  detained  in  custody  in  viola- 
tion of  Constitution,  does  not  lie  to  Circuit  Court  of  Appeals;  City  of 
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Dawson  ▼.  Columbia  Ave.  Saving  Fund  etc.  Co.,  102  Fed.  206,  209,  42 
C.  C.  A.  258,  holding  under  Amendatory  Act  of  February  18,  1895, 
appeal  does  not  lie  to  Circuit  Court  of  Appeals  from  order  granting  in- 
junction in  case  in  which  municipal  ordinances  are  claimed  to  impair 
obligation  of  contract,  though  case  may  involve  other  questions;  dis- 
senting opinion  in  American  Sugar  Refining  Co.  v.  New  Orleans,  104 
Fed.  5,  43  C.  C.  A.  393,  majority  holding  where  controlling  question 
involves  construction  and  application  of  Constitution,  Circuit  Court  of 
Appeals  has  no  jurisdiction,  though  question  not  raised  by  plaintiff's 
pleading  and  Circuit  not  dependent  on  it. 

Where  constitutionality  of  statute  is  questioned,  Supreme  Court  ac- 
quires jurisdiction  of  entire  came  on  direct  appeal  from  Circuit  Court. 

Approved  in  Mexican  Cent.  Ry.  Co.  v.  Eckman,  187  U.  S.  432,  47 
L.  Ed.  247,  23  Sup.  Ct.  212,  reaffirming  rule;  Wilson  v.  United  States, 
232  U.  S.  566,  58  L.  Ed.  731,  34  Sup.  Ct.  347,  holding  jurisdiction  of 
Supreme  Court  is  not  lost  because  question  has  since  been  decided  ad- 
versely to  plaintiff  in  error;  Smoot  v.  Heyl,  227  U.  S.  523,  57  L.  Ed. 
622,  33  Sup.  Ct.  336,  construing  party-wall  law  of  District  of  Columbia; 
Siler  v.  Louisville  etc.  R.  R.  Co.,  213  U.  S.  191,  53  L.  Ed.  757,  29  Sup. 
Ct.  451,  holding  Supreme  Court  might  decide  local  questions  without 
deciding  Federal  questions;  Field  v.  Barber  Asphalt  Paving  Co.,  194 
XJ.  S.  621,  48  L.  Ed.  1153,  24  Sup.  Ct.  784,  cross-appeal  allowable  to 
Supreme  Court,  jurisdiction  being  founded  on  adverse  citizenship  and 
constitutional  questions,  where  complainant  has  appealed  from  decree 
denying  relief  on  Federal  grounds;  German  Sav.  etc.  Society  v.  Dor- 
mitzer,  192  U.  S.  128,  48  L.  Ed.  375,  24  Sup.  Ct.  222,  refusing  to  dis- 
miss writ  of  error  on  ground  that  Federal  question  not  set  up  below, 
and  that  decision  rested  on  two  grounds,  one  of  which  was  independent 
of  Federal  question,  when  plaintiff  had  insisted  on  constitutional  rights 
as  soon  as  occasion  arose;  Spencer  v.  Duplan  Silk  Co.,  191  U.  S.  529, 
48  L.  Ed.  290,  24  Sup.  Ct.  174,  holding  suit  does  not  arise  under  Fed- 
eral Constitution  or  laws  unless  dispute  or  controversy  as  to  effect  or 
construction  thereof,  upon  determination  of  which  result  depends,  ap- 
pears in  record ;  Home  Life  Ins.  Co.  v.  Fisher,  188  U.  S.  727,  47  L.  Ed. 
668,  23  Sup.  Ct.  381,  holding  where  constitutional  question  was  validity 
of  State  statute  allowing  attorney's  fees  in  action  on  life  insurance  pol- 
icy, Supreme  Court  may  on  error  review  other  assignments  of  error 
where  constitutional  question  riot  pressed;  Risley  v.  City  of  Utica,  173 
Fed.  510,  holding  Federal  question  arises  when  property  is  taxed  with- 
out due  process  of  law;  Michigan  R.  R.  Tax  Cases,  138  Fed.  231,  juris- 
diction of  court  being  properly  involved  against  assessment  alleged  to 
violate  Fourteenth  Amendment,  bill  may  be  retained,  although  Federal 
question  adversely  decided;  Louisville  Trust  Co.  v.  Stone,  107  Fed.  309, 
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46  C.  C.  A.  299,  holding  Federal  jurisdiction  haying  been  properly  in- 
voked for  relief  against  assessments  as  discriminating  against  complain- 
ant in  violation  of  Fourteenth  Amendment,  bill  may  be  retained  to  ad- 
minister other  relief,  where  discrimination  not  proved ;  City  of  St.  Louis 
v.  United  Rys.  Co.,  263  Mo.  431,  174  S.  W.  86,  holding  Federal  court 
will  consider  invalidity  of  ordinance  under  Federal  Constitution;  Penn 
etc.  Ins.  Co.  v.  Austin,  168  U.  S.  695,  42  L.  Ed.  630,  18  Sup.  Ct.  227, 
following  rule ;  Cross  v.  Burke,  146  U.  S.  88,  36  L.  Ed.  899,  13  Sup.  Ct. 
24,  appeal  to  Supreme  Court  in  habeas  corpus  can  only  be  had  under 
section  5  of  the  act;  Virginia  v.  Paul,  148  U.  S.  124,  37  L.  Ed.  392, 
13  Sup.  Ct.  542,  discretion  of  district  judge  in  issuing  writ  may  be  re- 
viewed on  appeal,  but  not  on  mandamus;  Carey  v.  Houston  etc.  Ry. 
Co.,  150  U.  S.  181,  37  L.  Ed.  1044,  14  Sup.  Ct.  66,  for  appeal  to  be 
maintainable  on  constitutional  ground  that  question  must  be  control- 
ling; In  re  Lennon,  150  U.  S.  399,  37  L.  Ed.  1123,  14  Sup.  Ct.  126,  and 
United  States  v.  Jahn,  155  U.  S.  113,  39  L.  Ed.  89,  15  Sup.  Ct.  40,  where 
appeal  is  taken  on  ground  of  jurisdiction,  review  is  limited  to  question 
certified;  Press  Pub.  Co.  v.  Monroe,  164  U.  S.  Ill,  41  L.  Ed.  369,  17 
Sup.  Ct.  41,  where  case  is  taken  to  Circuit  Court  of  Appeals,  its  judg- 
ment cannot  be  reviewed  because  of  constitutional  question;  Chappell 
v.  United  States,  160  U.  S.  509,  40  L.  Ed.  513,  16  Sup.  Ct.  400,  and 
Scott  v.  Donald,  165  U.  S.  73,  41  L.  Ed.  634,  17  Sup.  Ct.  266,  Supreme 
Court  may  dispose  of  jurisdictional  question  as  well  as  of  merits ;  Green 
v.  Mills,  69  Fed.  857,  30  L.  R.  A,  93,  16  C.  C.  A.  516,  and  Stafford  v. 
King,  90  Fed.  140,  32  C.  C.  A.  536,  Circuit  Court  of  Appeals  will  take 
jurisdiction  if  case  may  be  decided  on  other  than  constitutional  ques- 
tion ;  Westerly  v.  Westerly  Water  Works,  76  Fed.  468,  22  C.  C.  A.  278, 
and  Holt  v.  Indiana  Mfg.  Co.,  80  Fed.  4,  25  C.  C.  A.  301,  when  consti- 
tutional question  is  presented  Court  of  Appeals  cannot  take  jurisdic- 
tion; King  v.  McLean  Asylum  of  Massachusetts  General  Hospital,  64 
Fed.  329,  12  C.  C.  A.  145,  and  Burton  v.  United  States,  196  U.  S.  295, 
49  L.  Ed.  485,  25  Sup.  Ct.  243,  both  arguendo. 

Distinguished  in  Osborne  v.  Florida,  164  U.  S.  656,  41  L.  Ed.  588,  17 
Sup.  Ct.  216,  rule  does  not  apply  to  writ  of  error  to  State  court  on 
constitutional  question;  Stephens  v.  Cherokee  Nation,  174  U.  S.  482, 
43  L.  Ed.  1054,  19  Sup.  Ct.  736,  on  appeal  from  courts  of  Indian  Terri- 
tory, under  act  of  1898,  Supreme  Court  cannot  review  entire  case: 

Circuit  Court  cannot  on  habeas  corpus,  nor  can  Sur^eme  Court  on 
appeal  therefrom,   determine  whether  scheme  is  lottery. 

Approved  in  Benson  v.  Henkel,  198  U.  S.  10,  49  L.  Ed.  922,  25  Sup. 
Ct.  569,  commission  in  extradition  should  not  consider  technical  objec- 
tions to  indictment;  Stori  v.  Massachusetts,  183  U.  S.  143,  46  L.  Ed. 
124,  22  Sup.  Ct.  74,  holding  on  appeal  from  dismissal  by  Circuit  Court 
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of  habeas  corpus  for  want  of  jurisdiction,  Supreme  Court  not  limited 
to  question  of  jurisdiction;  United  States  v.  McCarthy,  228  Fed.  399, 
holding  habeas  corpus  will  only  look  into  jurisdiction  of  court  ordering 
deportation  of  Chinese;  Ex  parte  Jim  Hong,  211  Fed.  76,  127  C.  C.  A. 
569,  holding  fact  that  Chinese  possessed  certificate  of  residence  will  not 
support  writ  of  habeas  corpus;  Pereles  v.  Weil,  157  Fed.  421,  holding 
indictment  is  presumptive  evidence  of  probable  cause;  Palmer  v.  Colla- 
day,  18  App.  D.  C.  429,  430,  upholding  action  of  court  in  committing 
prisoner  to  jail  for  defaulting  on  bail  bond;  Winnovich  v.  Emery,  33 
Utah,  360,  93  Pac.  994,  holding  judgment  of  court  in  remanding  or 
releasing  prisoner  is  final  in  habeas  corpus  proceeding;  Horner  v.  United 
States,  147  U.  S.  466,  37  L.  Ed.  244,  13  Sup.  Ct.  416,  where  case  heard 
on  merits,  Australia  bond  issue  held  to  be  lottery  under  section  3894; 
Ex  parte  Rickelt,  61  Fed.  205,  court  cannot  determine  whether  facts 
proved  before  commissioner  constitute  a  crime. 

Habeas  corpus  cannot  Issue  to  interfere  with  lower  court's  proceedings 
within  Jurisdiction. 

Distinguished  in  In  re  Greene,  52  Fed.  107,  arguendo. 

Federal  Anti-lottery  Act  is  constitutional. 

Approved  in  Hoover  v.  McChesney,  81  Fed.  478,  Congress  may  require 
all  mail  sent  to  one  conducting  lottery  to  be  returned. 

Distinguished  in  United  States  v.  Conrad,  59  Fed.  466,  467,  provision 
for  trial  in  district  where  delivered  for  crime  of  mailing  in  another 
district  is  unconstitutional. 

Treaty  is  superseded  by  latter  statute  conflicting  therewith. 

Approved  in  United  States  v.  Eighteen  Pkgs.  Dental  Instruments, 
230  Fed.  569,  holding  merchandise  sent  into  United  States  under  false 
invoice  might  be  forfeited;  The  Kestor,  110  Fed.  448,  holding  Amenda- 
tory Act  of  December  21,  1898,  §  24,  forbidding  prepayment  of  seamen, 
applies  to  prepayment  on  American  soil  or  waters  of  wages  of  Britishers, 
shipping  in  American  ports  on  British  ships;  Gleason  v.  Wood,  28  Okl. 
507,  114  Pac.  705,  holding  Indian  lands  on  which  restrictions  on  aliena- 
tion have  been  removed  are  subject  to  State  taxation. 

Right  of  prisoner  to  discharge  on  habeas  corpus  after  commitment 
and  before  trial.    Note,  100  Am  St.  Rep.  31,  33. 

143  U.  8.  578-686,  86  L.  Ed.  269,  12  Sup.  Ct.  466,  DUNWOODY  v.  UNITED 
STATES. 

Compensation  of  member  and  disbursing  agent  of  national  board  of 
health  Is  limited  by  appropriation. 
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Approved  in  Belknap  v.  United  States,  150  U.  S.  594,  87  L.  Ed.  1193, 
14  Sup.  Ct.  185,  payment  to  Indian  agent  of  amount  appropriated,  less 
than  that  allowed  by  law,  and  receipt,  is  full  satisfaction. 

Board  of  health  cannot  incur  liabilities  exceeding  appropriation. 

Approved  in  Falk  v.  Huston,  25  Idaho,  30,  135  Pac.  746,  holding 
legislative  act  providing  salaries  for  State  officers  supersedes  general 
appropriation  made  for  them. 

143  IT.  S.  587-596,  36  L.  Ed.  272,  12  Sap.  Ot.  596,  DANDY  ▼.  MAIN  BELT- 
ING CO. 

Patent  No.  228,186  to  Maurice  Oaady  for  Unproved  belt  U  valid. 

Approved  in  American  Caramel  Co.  v.  Thomas  Mills  &  Bro.,  149  Fed. 
746,  79  C.  C.  A.  449,  machine  for  cutting  candy,  efficiency,  long  need 
and  protracted  experiment  tests  of  invention;  Brown  Bag  Filling  Mach. 
Co.  v.  Drohen,  140  Fed.  104,  upholding  patent  for  bag-filling  machine; 
Albright  v.  Langfeld,  131  Fed.  475,  coin  purse,  invention  sustained 
where  inconvenience  endured  for  long  time  and  remedied  only  after 
long  experimentation;  Sayre  v.  Scott,  55  Fed.  975,  5  C.  C.  A.  366,  fruit- 
parer  with  knife  perpendicular  to  fruit  is  invention;  American  etc.  Ry. 
v.  Mayor,  56  Fed.  151,  device  for  raising  cable  to  be  seized  by  gripper; 
Consolidated  etc.  Shoe  Co.  v.  Detroit  etc.  Spring  Co.,  59  Fed.  909,  rail- 
way brake-shoe;  Kilmer  Mfg.  Co.  v.  Griswold,  62  Fed.  124,  bale-ties. 

Distinguished  in  West  Boylston  Mfg.  Co.  v.  Wallace,  137  Fed.  927, 
928,  tenting  cloth  to  cover  tobacco  new  neither  in  elements  nor  combi- 
nation ;  dissenting  opinion  in  Knapp  v.  Morss,  150  U.  S.  230,  37  L.  Ed. 
1068,  14  Sup.  Ct.  85,  majority  holding  dress-form  patent  invalid;  An- 
sonia  Brass  etc.  Co.  v.  Electrical  Supply  Co.,  144  U.  S.  17,  36  L.  Ed. 
329,  12  Sup.  Ct.  603,  holding  insulated  electric  conductor  not  novel. 

Use  of  different  mechanical  method  for  producing  result  as   in- 
fringement.   Note,  20  £.  R.  0.  690. 

Patentee's  right  cannot  be  affected  by  his  use  or  sale  abroad. 

Approved  in  Chase  v.  Fillebrown,  58  Fed.  377,  following  rule. 

That  process  has  been  largely  used  la  conclusive  of  utility,  and  in 
case  of  doubt,  of  invention. 

Approved  in  F.  E.  Fonseca  &  Co.  v.  Ruy  Suarez  &  Co.,  232  Fed.  156, 
upholding  Fonseca  patent  for  wrapper  for  cigars;  Coffield  Motor 
Washer  Co.  v.  A.  D.  Howe  Mach.  Co.,  190  Fed.  44,  holding  utility  of 
device  may  be  tested  by  litigation  over  it;  Maunulo  v.  Sunell,  155  Fed. 
539,  holding  where  patent  is  of  great  utility,  law  will  allow  greater 
range  of  equivalents;  Fenton  Metallic  Mfg.  Co.  v.  Office  Specialty  Mfg. 
Co.,  12  App.  D.  C.  216,  217,  and  Hancock  v.  Boyd,  170  Fed.  605,  both 
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holding  granting  of  patent  is  prima  facie  evidence  of  novelty;  Revere 
Rubber  Co.  v.  Consolidated  Hoof  Pad  Co.,  138  Fed.  902,  holding  void 
patent  for  hoof  pad  for  use  between  horses'  hoof  and  shoe;  A.  R. 
Milner  Seating  Co.  v.  Yesbera,  133  Fed.  919,  67  C.  C.  A.  210,  holding 
counter  stool  moving  automatically  under  counter  when  not  in  use  not 
anticipated;  Dowagiac  Mfg.  Co.  v.  Minnesota  Moline  Plow  Co.,  118 
Fed.  139,  55  C.  C.  A.  86,  holding  Hoyt  patent  No.  446,230,  for  improve- 
ment in  grain  drills,  valid  and  infringed  by  device  made  in  accordance 
with  Swope  and  Moehring  patent  No.  668,397;  Dowagiac  Mfg.  Co.  v. 
Superior  Drill  Co.,  115  Fed.  895,  53  C.  C.  A.  36,  holding  Packham  pat- 
ent No.  557,868,  for  improvement  in  disc  grain  drills,  valid  and  in- 
fringed; Krementz  v.  S.  Cottle  Co.,  148  U.  S.  562,  37  L.  Ed.  560,  13 
Sup.  Ct.  721,  Watson  v.  Stevens,  51  Fed.  760,  2  C.  C.  A.  500,  Corbin 
etc.  Clock  Co.  v.  Eagle  Lock  Co.,  52  Fed.  985,  Featherstone  v.  Geo.  R. 
Berdwell  Cycle  Co.,  53  Fed.  116,  Consolidated  etc.  Shoe  Co.  v.  Chicago 
etc.  Ry.  Co.,  69  Fed.  414,  Zimmern  v.  United  States,  69  Fed.  469,  Con- 
solidated Fastener  Co.  v.  Columbian  Fastener  Co.,  79  Fed.  800,  Wilkins 
etc.  Fastener  Co.  v.  Webb,  89  Fed.  997,  and  Bowers  v.  San  Francisco 
Bridge  Co.,  91  Fed.  417,  all  following  rule;  Ballard  v.  McCluskey,  58 
Fed.  882,  invention  is  shown  where  combination  is  new  and  produces 
more  and  better  work;  Rubber-Tire  Wheel  Co.  v.  Pneumatic  etc.  Wheel 
Co.,  91  Fed.  992,  especially  where  prior  devices  failed. 

Right  to  patent  for  application  of  old  mechanical  process  or  con- 
trivance to  analogous  purpose.    Note,  20  £.  R.  0.  124. 

Invalidation  of  patent  by  prior  invention  once  publicly  used,  though 
since  disused.    Note,  20  £.  R.  G.  527. 

Patent  Is  prima  fade  evidence  of  utility  and  invention  and  infringe- 
ment concludes  defendant. 

Approved  in  Du  Bois  v.  Kirk,  158  U.  S.  64,  39  L.  Ed.  898,  15  Sup.  Ct. 
731,  following  rule;  William  Shapespeare  Jr.  Co.  v.  Enterprise  Mfg. 
Co.,  211  Fed.  480,  holding  one  copying  device  cannot  deny  its  utility; 
Peters  v.  Union  Biscuit  Co.,  120  Fed.  685,  upholding  Peters  patent  No. 
621,974,  for  method  of  and  means  for'  packing  crackers ;  Lamb  Knit 
Goods  Co.  v.  Lamb  Glove  &  Mitten  Co.,  120  Fed.  272,  56  C.  C.  A. 
547,  holding  Lamb  patent  No.  462,563,  for  knitted  gloves,  valid  and 
infringed. 

Miscellaneous.  Cited  in  Thomson  Meter  Co.  v.  National  Meter  Co., 
65  Fed.  429,  12  C.  C.  A.  671,  inventor  is  entitled  to  legitimate  unfore- 
seen results  of  his  invention. 


143  U.  S.  596-621       NOTES  ON  U.  S.  REPORTS.  1116 

143  XT.  S.  596-621,  36  I*.  Ed.  277,  12  Sop.  Ct.  479,  CHICAGO  ETC.  R.  R. 
CO.  v.  DENVER  ETC.  R.  R. 

In  interpreting  clauses  court  will  consider  entire  contract  and  situation 
of  parties. 

Approved  in  United  States  v.  Utah  etc.  Stage  Co.,  199  U.  S.  423, 
50  L.  Ed.  255,  26  Sup.  Ct.  69,  postmaster-general,  under  contract  per- 
mitting him  to  exact  additional  service  without  additional  compensa- 
tion, cannot  require  three  hundred  thousand  extra  miles  transfer  service 
and  nearly  ten  thousand  dollars  ferry  tolls;  Western  Lumber  Co.  v. 
Willis,  160  Fed.  30,  87  C.  C.  A.  116,  allowing  recovery  on  contract  for 
pointing  out  of  timber  land;  Cook  v.  Foley,  152  Fed.  49,  81  C.  C.  A. 
237,  holding  contract  for  construction  work  called  for  payments  accord- 
ing to  estimates  made  by  engineers ;  Clarke  v.  Eureka  County  Bank,  123 
Fed.  927,  applying  rule  in  construing  escrow  agreement  for  shares  of 
stock;  Bowers  Hydraulic  Dredging  Co.  v.  Vare,  112  Fed.  64,  holding 
under  license  vesting  licensee  with  exclusive  right  to  use,  make  and  sell 
invention  within  certain  territory,  but  giving  patentee  right  to  make 
and  use  within  such  territory  for  certain  purpose,  licensee  could  not 
maintain  suit  for  infringement  in  own  name;  Fearnley  v.  Fearnley,  44 
Colo.  422,  424,  98  Pac.  821,  822,  holding  wife  will  be  bound  by  verbal 
promise  to  deliver  part  of  husband's  property  to  his  brothers  and  sis- 
ters; Jewel  Tea  Co.  v.  Watkins,  26  Colo.  App.  496,  145  Pac.  720,  up- 
holding clause  in  contract  prohibiting  salesman  from  soliciting  orders 
.from  plaintiff's  customers  within  twelve  months  after  leaving  employ- 
ment; Scott  v.  Baltimore  etc.  R.  Co.,  93  Md.  499,  49  Atl.  328,  holding 
agreements  of  parties  and  resolutions  of  corporation  which  authorized 
issue  of  preferred  stock  may  be  considered  in  ascertaining  rights  of 
holders  of  preferred  stock;  Lone  Star  Salt  Co.  v.  Texas  Short  Line  Ry. 
Co.,  99  Tex.  447,  3  L.  R.  A.  (N.  S.)  828,  90  S.  W.  867,  holding  agree- 
ment on  part  of  manufacturer  to  deliver  sixty-six  per  cent  of  tonnage 
to  railroad  did  not  mean  as  same  accrued;  Causten  v.  Baraette,  49 
Wash.  664,  96  Pac.  227,  construing  evidence  to  determine  whether  par- 
ties had  agreed  on  partnership;  Mayer  v.  Goldberg,  116  Wis.  101,  92 
N.  W.  558,  construing  yearly  contract  of  employment  of  traveling  sales- 
man :  Winona  etc.  Land  Co.  v.  Minnesota,  159  U.  S.  531,  40  L.  Ed.  249, 
16  Sup.  Ct.  85,  Union  Pac.  Ry.  Co.  v.  Chicago  etc.  Ry.  Co.,  163  U.  S. 
582,  41  L.  Ed.  271,  16  Sup.  Ct.  1180,  Brown  v.  Cranberry  etc.  Coal  Co., 
59  Fed.  437,  Fox  etc.  Steel  Co.  v.  Schoen  Mfg.  Co.,  84  Fed.  545,  28 
C.  C.  A.  492  (affirming  77  Fed.  30),  and  Chicago  etc.  R.  Co.  v.  Hoyt, 
89  Wis.  323,  62  N.  W.  193,  all  following  rule;  McMillen  v.  Pratt,  89 
Wis.  623,  62  N.  W.  591,  where  contract  is  susceptible  of  two  meanings, 
court  will  follow  intent  as  viewed  from  circumstances;  Mississippi  etc. 
Logging  Co.  v.  Wheelihan,  94  Wis.  102,  68  N.  W.  880,  where  uncer- 
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tainty  arises  from  designed  omission,  whole  clause  is  suppressed;  dis- 
senting opinion  in  Alaska  Treadwell  Gold  Min.  Co.  v.  Alaska  Qastineau 
Min.  Co.,  214  Fed.  730,  131  C.  C.  A.  24,  holding  contract  for  furnishing 
of  electric  power  cannot  be  extended  so  as  to  include  more  horse-power 
than  that  mentioned  in  contract. 

Reservation  in  lease  must  be  determined  from  particular  facts  and 
Intent  of  parties. 

Approved  in  Grand  Trunk  etc.  R.  Co.  v.  Chicago  etc.  R.  Co.,  141  Fed. 
802,  73  C.  C.  A.  43,  leases  between  terminal  railroad  and  constituent 
companies  as  tenants  held  not  to  compel  companies  to  use  terminal; 
Callan  v.  Hause,  91  Minn.  272,  97  N.  W.  974,  in  construing  reserva- 
tion of  right  of  way  in  conveyance,  fact  that  parties  were  tenants  in 
common  and  other  pre-existing  conditions  relevant;  La  Belle  Coke  Co. 
v.  Smith,  221  Pa.  651,  70  Atl.  898,  holding  purchaser  of  property  pend- 
ing litigation  over  boundary  is  bound  by  compromise  deed  entered  into 
by  grantor;  Smith  v.  Furbish,  68  N.  H.  130,  141,  44  Atl.  401,  406,  reser- 
vation of  an  acre  held  not  void  for  uncertainty. 

Lessee  of  terminal  facilities  lieid  to  have  right  to  employ  own  crews ' 

Approved  in  Michigan  Central  R.  R.  Co.  v.  Pere  Marquette  R.  R. 
Co.,  128  Mich.  347,  87  N.  W.  276,  upholding  contract  whereby  one  rail- 
road granted  to  another  right  in  perpetuity  to  use  grantor's  road  in 
common,  with  provision  that  grantee  should  not  receive  freight  to  be 
transported  east  of  certain  point;  Union  etc.  Ry.  Co.  v.  Chicago  etc.  Ry. 
Co.,  163  U.  S.  583,  41  L.  Ed.  272,  16  Sup.  Ct.  1181,  holding  lease  of 
terminal  facilities  is  not  ultra  vires. 

143  IT.  8.  621-649,  36  L  Ed.  285,  12  flop.  Ot,  488,  UNITED  STATES  v. 


Federal  court's  jurisdiction  extends  to  boundary  disputes  between 
States. 

Approved  in  Kansas  v.  Colorado,  206  U.  S.  84,  51  L.  Ed.  969, 
27  Sup.  Ct.  655,  holding  Supreme  Court  has  jurisdiction  over  suit 
between  Kansas  and  Colorado  concerning  waters  of  Arkansas  River; 
Virginia  v.  West  Virginia,  206  U.  S.  318,  51  L.  Ed.  1079,  27  Sup.  Ct. 
732,  holding  Supreme  Court  has  jurisdiction  of  suit  between  Virginia 
and  West  Virginia  to  determine  amount  of  debt  assumed  by  West  Vir- 
ginia; State  of  Kansas  v.  United  States,  204  U.  S.  342,  51  L.  Ed.  513, 
27  Sup.  Ct.  388,  holding  Supreme  Court  has  no  jurisdiction  where  State 
is  simply  prosecuting  claim  for  railroad  company;  State  v.  Bowman, 
89  Ark.  434,  116  S.  W.  898,  holding  courts  will  presume  jurisdiction 
over  strip  of  Indian  Territory  tendered  to  Arkansas;  De  Loney  v. 
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State,  88  Ark.  316,  115  S.  W.  141,  holding  courts  will  bow  to  will  of 
legislature  respecting  question  of  boundary. 

Question  of  boundary  between  States  la  Judicial. 
Approved  in  Ouray  County  v.  San  Juan  County,  58  Colo.  70, 143  Pac. 
842,  holding  county  bringing  suit  to  determine  boundary  line  is  not 
entitled  to  jury  trial;  Parish  of  Caddo  v.  Parish  of  De  Soto,  114  La. 
368,  38  South.  273,  fixing  of  parish  boundary  lines  judicial  question, 
where  matter  of  statutory  interpretation;  Board  of  Commrs.  of  Cook 
County  v.  Board  of  Commrs.  Sheridan  County,  17  Wyo.  443,  100  Pac. 
664,  holding  county  surveying  boundary  under  statutory  authority  will 
prevail  where  litigation  arises  over  same. 

Supreme  Court  has  jurisdiction  of  suit  by  United  States  against  State 
to  determine  boundary  of  territory. 

Approved  in  South  Dakota  v.  North  Carolina,  192  U.  S.  317,  318,  48 
L.  Ed.  460,  24  Sup.  Ct.  275,  upholding  Supreme  Court's  original  juris- 
diction over  suit  by  one  State  against  another  to  decree  foreclosure  and 
sale  of  stocks  belonging  to  debtor  State,  which  secure  bonds  of  such 
State ;  United  States  v.  Michigan,  190  U.  S.  396,  47  L.  Ed.  1109,  23  Sup. 
Ct.  747,  upholding  Supreme  Court's  original  jurisdiction  over  suit  by 
United  States  against  Michigan  to  compel  it  to  account  for  surplus 
moneys  in  St.  Mary's  Falls  ship  canal  fund;  Minnesota  v.  Hitchcock, 
185  U.  S.  384,  46  L.  Ed.  961,  22  Sup.  Ct.  655,  upholding  Supreme 
Court's  original  jurisdiction  of  suit  by  State  to  enjoin  Secretary  of 
Interior  and  commissioner  of  land  office  from  selling  school  lands  in 
Red  Lake  Indian  reservation;  Louisiana  v.  Texas,  176  U.  S.  16,  44 
L.  Ed.  353,  20  Sup.  Ct.  256,  holding  controversy  between  two  States, 
within  Supreme  Court's  original  jurisdiction,  not  created  by  enforce- 
ment of  quarantine  regulations  by  health  officer  of  one  State  acting 
under  valid  laws,  to  damage  of  citizens  of  another  State. 

Distinguished  in  California  v.  Southern  Pac.  Co.,  157  U.  S.  258,  39 
L.  Ed.  694,  15  Sup.  Ct.  603,  court  has  not  jurisdiction  of  suit  between 
State  and  citizens  of  both  another  and  same  State;  dissenting  opinion 
in  South  Dakota  v.  North  Carolina,  192  U.  S.  338,  339,  48  L.  Ed.  469, 
24  Sup.  Ct.  284,  majority  upholding  Supreme  Court's  original  jurisdic- 
tion over  suit  by  one  State  against  another  to  decree  foreclosure  and 
sale  of  stocks  owned  by  debtor  State,  which  secure  bonds  of  such  State, 

When  State  may  invoke  original  jurisdiction  of  United  States  Su- 
'  preme  Court.    Note,  Ann.  Gas.  19120,  529. 

Miscellaneous.  Cited  in  United  States  v.  Texas,  162  U.  S.  21,  40 
L.  Ed.  873,  16  Sup.  Ct.  726,  incidentally. 
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143  U.  S.  649-700,  36  L.  Ed.  294,  12  Sup.  Ct.  496,  FIELD  ▼.  CLARK. 

Journals  printed  by  Congress  cannot  contradict  enrolled  act  in  custody 
of  State  department. 

Approved  in  Flint  v.  Stone  Tracy  Co.,  220  U.  S.  143,  Ann.  Gas.  1912B, 
1312,  55  L.  Ed.  410,  31  Sup.  Ct.  342,  holding  Senate  may  amend  revenue 
bill  coming  from  House  of  Representatives ;  School  District  No.  11  v. 
Chapman,  152  Fed.  892,  82  C.  C.  A.  35,  holding  record  of  yeas  and 
nays  need  not  be  kept  of  vote  on  amendment  to  bill ;  Harwood  v.  Went- 
worth,  4  Ariz.  395,  402,  42  Pac.  1028,  1031,  journals  of  legislature  in- 
admissible to  show  that  parts  of  act  as  passed  were  omitted  from  en- 
rolled bill;  Powell  v.  Hayes,  83  Ark.  472,  13  Ann.  Oaa.  220,  104  S.W. 
185,  holding  Governor  need  not  wait  statutory  period  before  signing 
bill;  Allen  v.  State,  14  Ariz.  469,  478,  44  L.  R.  A.  (N.  S.)  468,  130  Pac. 
1118,  1122,  holding  courts  will  not  consider  whether  bill  received  statu- 
tory publication  before  election;  County  of  Yolo  v.  Colgan,  132  Cal.  272, 
64  Pac.  406,  holding  repealing  act  of  February  23,  1893  (Stats.  1893, 
p.  5),  was  valid,  and  cannot  be  impeached  by  finding  that  Senate  jour- 
nal showed  that  vote  for  bill  in  Senate  was  less  than  majority  of  Sena- 
tors elected;  State  v.  Lynch,  169  Iowa,  164,  167,  L.  R.  A.  1915D,  119, 
151  N.  W.  86,  87,  holding  bill,  in  order  to  become  law,  must  be  signed 
by  presiding  member  of  House;  State  ex  rel.  Colbert  v.  Wheeler,  172 
Ind.  581,  19  Ann.  Gas.  834,  89  N.  E.  2,  refusing  to  admit  oral  testimony 
to  show  that  bill  was  vetoed  by  Governor;  State  ex  rel.  Gregg  v.  Erick- 
son,  39  Mont.  283,  287,  289,  102  Pac.  337,  339,  340,  holding  courts  will 
not  consider  question  whether  enrolled  bill  contained  amendments  not 
adopted;  Gray  v.  Taylor,  15  N.  M.  746,  113  Pac.  589,  holding  courts 
will  judicially  notice  journals  of  both  Houses;  Parshall  v.  State,  62 
Tex.  Cr.  186,  138  S.  W.  763,  refusing  to  examine  journals  to  determine 
whether  bill  was  properly  enacted;  Gottstein  v.  Lister,  88  Wash.  505, 
153  Pac.  610,  holding  courts  cannot  judicially  notice  publication  of 
constitutional  amendments  submitted  to  people;  dissenting  opinion  in 
Rash  v.  Allen,  1  Boyce  (Del.),  506,  507,  520,  521,  527,  76  Atl.  395,  400, 
401,  403,  majority  holding  courts  will  look  to  journals  to  determine 
whether  bill  received  sufficient  majority;  State  v.  Boice,  140  Ind.  515, 
40  N.  E.  113,  enrolled  bill  is  conclusive;  resort  cannot  be  had  to  en- 
grossed bill;  Lafferty  v.  Huffman,  99  Ky.  84,  85,  90,  93,  32  L.  R.  A. 
204,  206,  35  S.  W.  124,  126,  enrolled  bill  attested  by  presiding  officers  is 
unimpeachable;  Carr  v.  Coke,  116  N.  C.  236,  237,  238,  47  Am.  St.  Rep. 
804,  805,  806,  28  L.  R.  A.  738,  739,  22  S.  E.  18,  nor  to  show  that  bill 
was  fraudulently  enrolled  (but  see  dissenting  opinion  in  116  N.  C.  258, 
269,  28  L.  R.  A.  745,  748,  22  S.  E.  25,  28) ;  State  v.  Chester,  39  S.  C. 
314,  316,  17  S.  E.  754,  755,  reversing  former  ruling;  journals  may  be 
consulted,  however,  where  yeas  and  nays  are  required;  MacLane  v. 
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Paschal,  8  Tex.  Civ.  App.  401,  28  S.  W.  713,  court  will  not  go  behind 
enrolled  bill  to  examine  changes  it  underwent;  State  v.  Jones,  6  Wash. 
St.  469,  28  L.  R.  A.  351,  34  Pac.  206,  such  bill  is  conclusive  of  regu- 
larity of  all  proceedings;  Norman  v.  Board  of  Managers  of  World's 
Columbian  Exposition,  93  Ky.  546,  18  L.  R.  A.  558,  20  S.  W.  903, 
arguendo;  dissenting  opinion  in  Webster  v.  Hastings,  56  Neb.  676,  677, 
77  N.  W.  130,  majority  holding  certificate  of  presiding  officers  prima 
facie  only. 

Contra:  Court  may  examine  journal  to  see  if  constitutional  require- 
ments were  followed;  Union  Bank  v.  Commissioners  of  Oxford,  119 
N.  C.  224,  34  L.  R.  A.  489,  25  S.  E.  968,  where  Constitution  requires 
yeas  and  nays,  journals  are  conclusive  against  enrolled  act;  State  v. 
Swan,  7  Wyo.  178,  181,  75  Am.  St.  Rep.  896,  899,  40  L.  R.  A.  198,  200, 
51  Pac.  212,  213,  courts  may  examine  journal  to  see  if  constitutional 
majority  voted  for  bill;  Ritchie  v.  Richards,  14  Utah,  353,  47  Pac.  672, 
enrolled  bill  is  prima  facie  only.  Journal  must  affirmatively  show  that 
act  did  not  pass :  Miesen  v.  Canfield,  64  Minn.  516,  67  N.  W.  633,  Ritchie 
v.  Richards,  14  Utah,  372,  47  Pac.  679,  McKinnon  v.  Cotner,  30  Or.  591 , 
49  Pac.  957,  and  Price  v.  Moundsville,  43  W.  Va.  525,  64  Am.  St  Rep. 
879,  27  S.  E.  219. 

Nor  will  mere  errors  of  clerk  invalidate  the  act:  State  v.  Moore,  37 
Neb.  15,  55  N.  W.  300;  nor  discrepancies,  Nelson  v.  Haywood  Co.,  91 
Tenn.  605,  20  S.  W.  3. 

Distinguished  in  Rash  v.  Allen,  1  Boyce  (Del.),  462,  473,  475,  76  Atl. 
377,  382,  holding  courts  will  look  to  journals  to  determine  whether  bill 
received  sufficient  majority;  Commissioners  of  New  Hanover  County  v. 
Armour  Packing  Co.,  135  N.  C.  66,  47  S.  E.  413,  where  Constitution  re- 
quires law  to  be  passed  in  certain  way,  legislative  journals  alone  evi- 
dence; Board  of  Commrs.  of  Stanly  County  v.  Coler,  96  Fed.  292,  37 
C.  C.  A.  484,  under  facts  (reversing  89  Fed.  263). 

Disapproved  in  Zeigler  v.  Junction  City,  90  Kan.  857,  136  Pac.  223, 
holding  court  may  compare  enrolled  bill  with  one  passed;  Palatine  Ins. 
Co.  v.  Northern  Pac.  Ry.  Co.,  34  Mont.  274,  9  Ann.  Gas.  579,  85  Pac. 
1033,  holding  court  will  look  to  see  whether  names  enrolled  on  bill; 
State  v.  Drabelle,  261  Mo.  532,  534,  170  S.  W.  470,  holding  court  could 
determine  whether  bill  received  sufficient  majority;  State  v.  Wagener, 
130  Minn.  427,  153  N.  W.  750,  holding  courts  may  look  beyond  bill  to 
determine  whether  same  was  passed  in  an  unconstitutional  way. 

Impeachment  of  act  of  legislature  by  reference  to  legislative  jour- 
nals.   Note,  9  Ann.  Cas.  582,  584. 

Congress  provides  for  mode  of  keeping  Journals  and  authenticating 
passage  of  tills. 
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Approved  in  County  of  Yolo  v.  Colgan,  132  Cal.  274,  64  Pac.  407, 
holding  Stats.  1893,  p.  5,  was  valid  and  cannot  be  impeached  by  find- 
ing that  Senate  journal  showed  that  vote  for  bill  in  Senate  was  less 
than  majority  of  senators  elected. 

Statute  signed  by  Speaker  of  House  and  President  of  Senate,  approved 
by  President  and  enrolled,  is  unimpeachable. 

Approved  in  Chesapeake  &  Potomac  Tel.  Co.  v.  Manning,  186  U.  S. 
245,  46  L.  Ed.  1147,  22  Sup.  Ct.  884,  upholding  30  Stat.  525,  538,  c.  540, 
regulating  telephone  rates  in  District  of  Columbia;  Hubbard  v.  Lowe, 
226  Fed.  138,  139,  holding  courts  will  judicially  notice  fact  that  bill 
originated  in  Senate;  United  States  v.  Andem,  158  Fed.  999,  holding 
State  statute  making  legislative  bill  unimpeachable  is  binding  on  Fed- 
eral courts;  Gibson  v.  Anderson,  131  Fed.  42,  65  C.  C.  A.  277,  where 
published  record  of  joint  resolution  of  Congress  shows  its  approval  on 
certain  date,  evidence  that  it  was  approved  later  inadmissible;  Mani- 
gault  v.  S.  M-  Ward  &  Co.,  123  Fed.  716,  upholding  South  Carolina  act 
of  March  3, 1903,  authorizing  construction  of  dam  across  Kinlock  Creek ; 
De  Loach  v.  Newton,  134  Ga.  746,  20  Ann.  Gas.  342,  68  S.  E.  711,  refus- 
ing to  examine  journals  to  determine  whether  bill  passed  by  proper  ma- 
jority; People  v.  McCullough,  210  111.  511,  71  N.  E.  610,  when  bill, 
appeared  to  have  been  vetoed,  parol  evidence  inadmissible  to  show  that 
bill  had  been  approved  and  filed  with  Secretary  of  State  and  then  with- 
drawn and  vetoed;  Vogt  v.  Beauchamp,  153  Ky.  67,  154  S.  W.  394, 
upholding  conclusiveness  of  enrolled  bill;  Adams  v.  Noble,  103  Miss. 
398,  60  South.  561,  refusing  to  allow  attack  on  act  appropriating  money 
for  county  accountant;  State  v.  Frank,  60  Neb.  332,  83  N.  W.  75,  up- 
holding Sess.  Laws,  c.  31,  amending  Comp.  Stats.  1897,  c.  28,  §  3,  en- 
titled "Fees";  State  v.  Beck,  25  Nev.  81,  56  Pac.  1010,  upholding  act 
of  March  4,  1899,  repealing  act  incorporating  city  of  Reno;  State  v. 
Howell,  26  Nev.  105,  64  Pac.  468,  holding  where  bill  passed  both  Houses 
and  was  signed  by  presiding  officer,  who  transmitted  it  to  Governor, 
who  returned  it  with  his  objections,  to  Secretary  of  State  after  adjourn- 
ment of  session,  failure  of  presiding  officers  of  succeeding  legislature 
to  sign  bill  which  was  passed  over  veto,  rendered  law  invalid;  Ralls  v. 
Wyand,  40  Okl.  333,  138  Pac.  162,  holding  journals  must  show  proceed- 
ings to  establish  legislative  session;  Atchison  etc.  Ry.  Co.  v.  State,  28 
Okl.  98,  100,  102,  103,  104,  40  L.  R.  A.  (N.  S.)  1,  113  Pac.  923,  924,  925, 
926,  refusing  to  allow  attack  on  enrolled  bill;  Home  Telegraph  Co.  v. 
Mayor  etc.  of  Nashville,  118  Tenn.  9,  11  Ann.  Cas.  824,  101  S.  W.  772, 
holding  it  is  not  requisite  that  act  be  signed  by  Speaker  of  House; 
United  States  v.  Ballin,  144  U.  S.  3,  86  L.  Ed.  324,  12  Sup.  Ct.  508, 
seeming  to  permit  appeal  to  journal  to  see  if  quorum  was  present  and 
XV— 71 
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majority  voted;  Lyons  v.  Woods,  153  U.  S.  662,  663,  664,  38  L.  Ed.  859, 
14  Sup.  Ct.  964,  965,  in  construing  act  of  New  Mexico  legislature;  Hai- 
wood  v.  Wentworth,  162  U.  S.  558,  559,  560,  40  L.  Ed.  1072,  1078, 16 
Sup.  Ct.  893,  894,  applying  rule  to  act  of  Territory  of  Arizona;  Twin 
City  Bank  v.  Nebeker,  167  U.  S.  200,  201,  42  L.  Ed.  135,  136,  17  Sup. 
Ct.  768,  whether  court  may  examine  journal  to  see  where  bill  originated, 
not  decided;  Ames  v.  Union  Pac.  Ry.  Co.,  64  Fed.  168,  169,  Federal 
courts  follow  rule  in  reference  to  State  statutes;  Western  Union  Tel. 
Co.  v.  Taggart,  141  Ind.  284,  40  N.  E.  1051,  authentication  is  conclu- 
sive; State  v.  Beck,  25  Nev.  68,  56  Pac.  1010,  courts  cannot  look  to 
memoranda,  indorsed  on  bill,  to  determine  that  it  did  not  pass;  Hous- 
ton etc.  R.  Co.  v.  Stuart  (Tex.  Civ.  App.),  48  S.  W.  804,  court  will  not 
go  behind  enrolled  bill  to  examine  changes ;  dissenting  opinion  in  Nor- 
man v.  Kentucky  Board  of  Managers  of  World's  Columbian  Exposi- 
tion, 93  Ky.  571,  572,  573,  18  L.  R.  A.  565,  566,  20  S.  W.  910,  case 
decided  on  other  points ;  dissenting  opinion  in  Webster  v.  Hastings,  56 
Neb.  676,  677,  77  N.  W.  130,  majority  holding  certificate  of  presiding 
officers  prima  facie  only;  dissenting  opinion  in  Robertson  v.  State,  70 
Tex.  Cr.  340,  159  S.  W.  731,  majority  upholding  conviction  for  conduct- 
ing gambling-house;  dissenting  opinion  in  Neiberger  v.  McCuIJougli, 
253  111.  326,  97  N.  E.  665,  majority  holding  courts  can  decide  whether 
bill  has  become  a  law. 

Distinguished  in  Wilkes  Co.  Commrs.  v.  Coler,  180  U.  S.  521,  522, 
524,  45  L.  Ed.  651,  652,  21  Sup.  Ct.  463,  464,  holding  decisions  of  highest 
State  court  to  effect  that  provisions  of  State  Constitution  respecting 
passage  of  statute  are  mandatory  must  be  followed  by  Federal  court, 
irrespective  of  Federal  rule  as  to  Federal  statutes;  Scouten  v.  What- 
com, 33  Wash.  282,  74  Pac.  392,  legislative  history  evidence  to  show 
legislative  intent;  State  v.  Moore,  37  Neb.  15,  55  N.  W.  300,  courts 
will  examine  journals  for  constitutional  requirements,  but  not  for  mere 
errors  of  clerk ;  McKinnon  v.  Cotner,  30  Or.  591,  49  Pac.  957,  journals 
must  affirmatively  show  that  act  did  not  pass ;  Nelson  v.  Haywood  Co., 
91  Tenn.  605,  20  S.  W.  3,  mere  discrepancies  in  journal  will  not  invali- 
date act;  Ritchie  v.  Richards,  14  Utah,  353,  47  Pac.  672,  enrolled  bill 
is  only  prima  facie;  Price  v.  Moundsville,  43  W.  Va.  525,  64  Am.  St 
Rep.  879,  27  S.  E.  219,  journal  must  affirmatively  show  omission;  State 
v.  Swan,  7  Wyo.  178,  181,  75  Am.  St.  Rep.  896,  899,  40  L.  R.  A.  198, 
51  Pac.  212,  holding  courts  may  examine  journal  to  see  if  constitu- 
tional majority  voted  for  bill. 

Disapproved  in  Neiberger  v.  McCullough,  253  111.  316,  97  N.  E.  661, 
holding  courts  may  decide  whether  bill  has  become  a  law. 

Necessity  of  signature  of  presiding  officers  to  bills  passed  by  legis- 
lature.   Note,  4  Ann.  Oas.  906. 
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Statutes — Proof  of  enactment.    Note,  47  Am.  St.  Rep.  816. 

Conclusiveness  of  enrolled  bill.    Notes,  23  L.  R.  A.  343,  344,  348; 
40  L.  R.  A.  (N.  S.)  3,  6,  24,  31,  35. 

Contemporaneous  practical  construction  la  of  great  weight, 

Approved  in  Downes  v.  Bidwell,  182  U.  S.  286,  45  L.  Ed.  1106,  21 
Sup.  Ct.  786,  upholding  Foraker  Act  of  April  12,  1900,  temporarily 
.providing  civil  government  and  revenues  for  Porto  Rico. 

Congress  cannot  delegate  legislative  power  to  President,  but  may  confer 
discretion  as  to  execution. 

Approved  in  Brushaber  v.  Union  Pac.  Ry.  Co.,  240  U.  S.  26,  60  L.  Ed. 
505,  36  Sup.  Ct.  245,  holding  Tariff  Act  validly  conferred  certain  ad- 
ministrative duties  concerning  income  tax  on  Secretary  of  Treasury; 
Louisville  etc.  R.  Co.  v.  Interstate  Commerce  Commission,  184  Fed.  122, 
and  United  States  v.  Atchison  etc.  Ry.  Co.,  234  U.  S.  486,  58  L.  Ed. 
1422,  34  Sup.  Ct.  986,  both  upholding  right  of  Interstate  Commerce 
Commission  to  regulate  rates;  Hannibal  Bridge  Co.  v.  United  States, 
221  U.  S.  205,  55  L.  Ed.  703,  31  Sup.  Ct.  603,  and  United  States  v« 
Grimaud,  220  U.  S.  520,  521,  55  L.  Ed.  569,  31  Sup.  Ct.  480,  both  hold- 
ing Secretary  of  Agriculture  could  promulgate  regulations  regarding 
forest  reservations ;  Monongahela  Bridge  Co.  v.  United  States,  216  U.  S. 
192,  54  L.  Ed.  441,  30  Sup.  Ct.  356,  and  Union  Bridge  Co.  v.  United 
States,  204  U.  S.  378,  379,  385,  51  L.  Ed.  530,  533,  27  Sup.  Ct.  367,  both 
holding  Secretary  of  War  could  regulate  construction  of  bridges  over 
navigable  rivers;  Buttfield  v.  Stranahan,  192  U.  S.  496,  48  L.  Ed.  536, 
24  Sup.  Ct.  355,  upholding  29  Stat.  604,  to  prevent  importation  of  im- 
pure and  unwholesome  tea;  Consolidated  Coal  Co.  v.  Illinois,  185  U.  S. 
210,  46  L.  Ed.  877,  22  Sup.  Ct.  619,  upholding  111.  Sess.  Laws  1879,  as 
amended  in  1897,  confiding  to  State  mine  inspectors  discretion  to  deter- 
mine number  of  times  each  mine  shall  be  inspected  and  providing  that 
charges  therefor  shall  be  paid  by  mine  owners;  Rider  v.  United  States, 
178  U.  S.  258,  44  L.  Ed.  1060,  20  Sup.  Ct.  840,  holding  failure  to  com- 
ply with  order  of  Secretary  of  Treasury  directing  alteration  in  bridge 
to  facilitate  navigation  will  not  subject  municipal  officers  to  criminal 
prosecution  under  River  and  Harbor  Act  as  amended  in  1890,  where 
such  officers  have  not  necessary  funds;  United  States  v.  Louisville 
Bridge  Co.,  233  Fed.  274,  holding  Secretary  of  War  could  compel  alter- 
ation of  bridge  over  navigable  stream  so  as  to  better  navigation;  Pitts- 
burgh Melting  Co.  v.  Baltimore  &  O.  R.  Co.,  229  Fed.  222,  holding  Sec- 
retary of  Agriculture  could  not  provide  what  food  was  edible  by  man; 
Baltimore  etc.  R.  Co.  v.  Railroad  Commission,  196  Fed.  696,  holding 
State  railroad  commission  could  regulate  headlights  of  engines;  United 
States  v.  Frank,  189  Fed.  200,  holding  Secretary  of  Agriculture  could 
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establish  standards  for  purity  of  food ;  United  States  v.  Louisville  etc. 
R.  Co.,  176  Fed.  944,  948,  and  St.  Louis  etc.  Ry.  Co.  v.  United  States, 
188  Fed.  195,  110  C.  C.  A.  63,  both  holding  Secretary  of  Agriculture 
could  regulate  transportation  of  cattle  from  quarantined  districts; 
United  States  v.  Grimaud,  170  Fed.  209,  212,  213,  holding  Congress 
could  not  delegate  power  to  Secretary  of  Agriculture  to  make  laws  for 
forest  reservations;  United  States  v.  Moody,  164  Fed.  271,  allowing  Sec- 
retary of  War  to  make  rules  regarding  regulation  of  canals;  Coopers- 
ville  Co-operative  Creamery  Co.  v.  Lemon,  163  Fed.  147, 148,  89  C.  C.  A. 
595,  holding  commission  of  internal  revenue  could  determine  what  con- 
stituted adulterated  butter;  Central  of  Georgia  Ry.  Co.  v.  Railroad 
Commission,  161  Fed.  988,  upholding  power  of  State  railroad  commis- 
sion to  regulate  rates ;  United  States  v.  Union  Bridge  Co.,  143  Fed.  388, 
upholding  act  authorizing  determination  by  Secretary  of  War  whether 
bridge  is  unreasonable  obstruction  to  navigation;  Dastervignes  v.  United 
States,  122  Fed.  35,  58  C.  C.  A.  346  (affirming  118  Fed.  200,  201), 
upholding  30  Stat.  35,  authorizing  Secretary  of  Interior  in  superintend- 
ence of  forest  reservation  to  make,  such  regulations  and  establish  such 
service  as  will  insure  objects  of  such  reservation ;  United  States  v.  Blas- 
ingame,  116  Fed.  654,  holding  void  provision  of  Sundry  Civil  Appro- 
priation Act  of  June  4,  1897,  making  it  criminal  to  violate  any  rule  or 
regulation  thereafter  to  be  made  by  Secretary  of  Interior  for  protec- 
tion of  forest  reservations;  United  States  v.  Maid,  116  Fed.  653,  hold- 
ing perjury  under  Rev.  Stats.,  §  5392,  cannot  be  based  upon  affidavit 
of  nonmineral  character  of  land  made  in  support  of  homestead  entry, 
though  land  office  regulation  requires  such  affidavit  to  be  made  in  cer- 
tain States ;  Hand  v.  Stapleton,  135  Ala.  165,  33  South.  692,  upholding 
Acts  1900-1901,  p.  754,  relating  to  removal  of  county,  seat  as  not  viola- 
tive of  suspending  powers  of  legislature;  Thalheimer  v.  Board  of  Su- 
pervisors, 11  Ariz.  435,  94  Pac.  1131,-  holding  Board  of  Supervisors  may 
decide  sufficiency  of  petition  for  election ;  Dent  v.  United  States,  8  Ariz. 
143,  71  Pac.  921,  holding  Secretary  of  Interior  cannot  declare  what 
shall  constitute  commission  of  crime  on  forest  reservation;  Kansas  City 
Southern  Ry.  Co.  v.  State,  90  Ark.  347,  119  S.  W.  290,  holding  bureau 
of  animal  industry  could  prohibit  exportation  of  diseased  cattle;  Little 
Rock  v.  North  Little  Rock,  72  Ark.  209,  79  S.  W.  790,  upholding:  act 
referring  annexation  of  municipal  corporations  to  people ;  United  States 
v.  Antikamnia  Chemical  Co.,  37  App.  D.  C.  351,  holding  Secretary  of 
Agriculture  might  promulgate  regulations  under  Food  and-  Drug  Act; 
State  v.  Atlantic  Coast  Line  R.  Co.,  56  Fla.  625,  32  L.  R.  A.  (N.  S.)  689, 
47  South.  972,  upholding  powers  of  railroad  commission;  State  v.  Bryan, 
50  Fla.  371,  39  South.  954,  power  conferred  upon  State  boards  of  educa- 
tion and  of  control  to  fix  location  of  State  university  constitutional; 
Southern  Ry.  Co.  v.  Melton,  133  Ga.  287,  65  S.  E.  669,  upholding  act 
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creating  railroad  commission;  Zuber  v.  Southern  Ry.  Co.,  9  Ga.  App. 
547^  71  S.  E.  941,  upholding  powers  of  railroad  commission;  Idaho 
Power  etc.  Co.  v.  Blomquist,  26  Idaho,  253,  Ann.  Gas.  1916E,  282,  141 
Pac.    1093,    upholding   establishment    of   public    service    commissions; 
Arnett  v.  State  ex  rel.  Donohue,  168  Ind.  185,  8  L.  R.  A  (N.  8.)  1192, 
80  N.  E.  154,  holding  police  commission  may  regulate  salaries  of  police 
officers;  Walker  v.  Towle,  156  Ind.  644,  647,  59  N.  E.  22,  23,  upholding 
ordinance  requiring  mayor,  whenever  he  apprehends  danger  from  hydro- 
phobia, to  issue  proclamation  compelling  owners  of  dogs  to  muzzle  them 
for  not  less  than  thirty  nor  more  than  ninety  days;  Blue  v.  Beach,  155 
Ind.  133,  56  N.  E.  94,  upholding  Burns '  Rev.  Stats.  1894,  §  6711  et  seq., 
authorizing  State  board  of  health  to  adopt  rules  to  prevent  spread  of 
contagious  and  infectious  diseases;  In  re  Nishnabotna  River  Imp.  Dis- 
trict, 145  Iowa,  143,  123  N.  W.  774,  holding  board  of  supervisors  had 
no  authority  to  establish  drainage  district;  People  v.  Brady,  271  111. 
104,   110   N.   E.   866,   holding   Federal   reserve   board   might   regulate 
national  banks  in  their  district;  Pratt  v.  Breckinridge,  112  Ky.  12,  65 
S.  W.  138,  holding  void  act  of  March  11,  1898,  providing  for  appoint- 
ment of  election  commissioners  by  legislature;  Schaake  v.  Dolley,  85 
Kan.  615,  Ann.  Gas.  191SA,  254,  S7  L.  R.  A.  (N.  8.)  877,  118  Pac.  87, 
upholding  right  of  charter  board  to  refuse  bank  charter;  State  ex  rel. 
Taylor  v.  Missouri  Pac.  Ry.  Co.,  76  Kan.  478,  92  Pac.  609,  upholding 
act  establishing  railroad  commission;   Codman  v.  Crocker,  203  Mass. 
155,  25  L.  R.  A.  (N.  8.)  980,  89  N.  E.  180,  holding  railroad  commission 
had   power  to  regulate   construction   of   elevated   railroad;   Welch   v. 
Swasey,  193  Mass.  375,  118  Am.  St.  Rep.  523,  79  N.  E.  747,  holding 
commissioners  could  regulate  height  of  buildings;  Bird  v.  Arnott,  145 
Mich.  422,  108  N.  E.  648,  holding  legislature  may  authorize  organiza- 
tion of  corporations  to  develop  water-power;  Abbott  v.  State,  106  Miss. 
347,  352,  63  South.  669,  holding  sanitary  board  could  require  disinfect- 
ing of  cattle;  O'Neill  v.  Yellowstone  Irr.  District,  44  Mont.  505,  121 
Pac.  286,  upholding  establishment  of  irrigation  district;  State  v.  Hol- 
land, 37  Mont.  403,  96  Pac.  721,  upholding  right  of  counties  to  adopt 
local  option  law;  Trustees  of  Saratoga  Springs  v.  Saratoga  Gas  etc. 
Co.,  191  N.  Y.  139,  14  Ann.  Gas.  606,  18  L.  R.  A.  (N.  S.)  713,  83  N.  E. 
698,  holding  commission  could  regulate  price  charged  for  gas  and  elec- 
tricity ;  State  v.  Elam,  91  Neb.  462,  39  L.  R.  A.  (N.  S.)  686,  136  N.  W. 
60,  holding  Pure  Food  Commission  could  not  provide  time  for  payment 
of  merchandise;  State  ex  rel.  Williams  v.  Second  Judicial  District,  30 
Nev.  234,  94  Pac.  74,  holding  court  may  consider  qualification  of  in- 
habitants of  new  county;  State  v.  Normand,  76  N.  H.  547,  Ann.  Gas. 
1913E,  996,  85  Atl.  902,  upholding  regulations  of  board  of  health,  under 
act  of  1911.  with  reference  to  wrapping  of  bread;  Fairview  v.  Giffel. 
73  Ohio  St.  190,  76  N.  E.  867,  act  for  detaching  unplatted  farm  lands 
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from  cities  and  villages  does  not  confer  legislative  power  on  court; 
In  re  County  Commrs.  of  Seventh  Judicial  District,  22  Okl.  452,  454, 
98  Pac.  563,  564,  holding  Supreme  Court  has  no  power  to  appoint  judges; 
Kennedy  v.  Mayor  of  Pawtucket,  24  R.  I.  464,  53  Atl.  318,  upholding 
Public  Laws  1902,  c.  1018,  providing  for  appointment  of  commissioners 
to  divide  city  of  Pawtucket;  Narregang  v.  Brown  Co.,  14  S.  D.  362,  85 
N.  W.  603,  applying  rule  in  upholding  Laws  1891,  c.  14,  prescribing 
mode  of  making  assessments  and  levy  and  collection  of  taxes;  Leeper 
v.  State,  103  Tenn.  526,  53  S.  W.  967,  upholding  "  Uniform  Text-book 
Act"  of  1899;  Jannin  v.  State,  42  Tex.  Cr.  644,  62  S.  W.  419,  holding 
void  anti-scalpers  law  of  twenty-third  legislature;  Clyde  v.  Cummings, 
35  Utah,  465,  101  Pac.  108,  holding  Secretary  of  Interior  may  provide 
for  grazing  of  cattle  in  reclamation  district ;  Toung  v.  Salt  Lake  City, 
24  Utah,  330,  331,  67  Pac.  1067,  1068,  upholding  Rev.  Stats.,  c.  15, 
tit.  10,  §  288  et  seq.,  relative  to  changing  boundaries  of  incorporated 
cities ;  Armour  &  Co.  v.  Richmond,  118  Va.  220,  87  S.  E.  610,  holding 
matter  of  taxation  of  business  could  not  be  left  to  finance  committee 
of  city;  Cawsey  v.  Brickey,  82  Wash.  662,  144  Pac.  941,  upholding 
powers  of  county  game  commissions;  Carstens  v.  De  Sellem,  82  Wash. 
650,  144  Pac.  937,  holding  Secretary  of  Agriculture  could  order  de- 
struction of  infected  trees ;  State  ex  rel.  Webster  v.  Superior  Court,  67 
Wash.  45,  Ann.  Cas.  1913D,  78,  L.  B.  A.  1915C,  287,  120  Pac.  864,  up- 
holding powers  of  public  service  commission  under  act  of  1911;  Blue  v. 
Tetrick,  69  W.  Va.  750,  72  S.  E.  1037,  upholding  act  creating  office  of 
tax  commissioner;  Minneapolis  etc.  Ry.  Co.  v.  Railroad  Commission, 
136  Wis.  162,  173,  17  L.  R.  A.  (N.  S.)  821,  116  N.  W.  911,  914,  uphold- 
ing powers  of  railroad  commission ;  State  v.-  Froehlieh,  118  Wis.  144,  94 
N.  W.  54,  holding  void  Laws  1901,  p.  695,  c.  468,  appropriating  fixed 
sum  for  purpose  of  paying  innocent  purchasers  of  unpaid  county  orders 
issued  under  act  of  1895,  providing  for  treatment  of  habitual  drunkards 
at  private  institutions  and  purchased  before  same  declared  invalid; 
Hurst  v.  Warner,  102  Mich.  244,  47  Am.  St.  Rep.  529,  26  L.  R.  A  491, 
60  N.  W.  441,  State  board  of  health  may  make  rules  and  regulations; 
Leeper  v.  State,  103  Tenn.  526,  53  S.  W.  967,  "Uniform  Text-book" 
Act  does  not  delegate  legislative  power;  United  States  v.  Ormsbee,  74 
Fed.  209,  Congress  may  authorize  Secretary  of  War  to  make  regula- 
tions controlling  canals  owned  by  the  government. 

Distinguished  in  United  States  v.  Matthews,  146  Fed.  308,  act  mak- 
ing it  crime  to  violate  any  regulation  to  be  thereafter  made  by  Secre- 
tary of  the  Interior  for  protection  of  forest  reservations,  void  as  dele- 
gation of  legislative  power;  King  v.  Concordia  Fire  Ins.  Co.,  140  Mich. 
268,  269,  103  N.  W.  620,  power  conferred  on  commission  to  establish 
standard  fire  insurance  policy,  unconstitutional  because  legislative;  dis- 
senting opinion  in  Purnell  v.  Mann,  105  Ky.  118,  50  S.  W.  266,  majority 
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upholding  election  law  of  March  11,  1898,  providing  for  election  by 
legislature  of  State  board  of  election  commissioners,  and  appointment 
by  it  of  county  board;  dissenting  opinion  in  Paul  v.  Benzie  Circuit 
Judge,  169  Mich.  468,  136  N.  W.  288,  majority  holding  counties  have 
right  to  vote  on  local  option  law;  dissenting  opinion  in  Ex  parte  Fran- 
cis, 72  Tex.  Cr.  351,  165  S.  W.  172,  majority  upholding  right  of  county 
to  avail  itself  of  local  option  vote;  Corrigan  Transit  Co.  v.  Sanitary 
District,  137  Fed.  856,  70  C.  C.  A.  381,  arguendo;  Gilhooly  v.  Eliza- 
beth, 66  N.  J.  L.  486,  49  Atl.  1107,  holding  void  act  of  March  21,  1901, 
giving  Governor  power  in  his  discretion,  on  application  of  one  hundred 
voters,  to  appoint  commission  to  district  or  redistrict  wards  in  cities; 
Dowling  v.  Lancashire  Ins.  Co.,  92  Wis.  70,  31  L.  E.  A-  114,  65  N.  W. 
739,  legislature  cannot  delegate  power  to  insurance  commissioner  to  pre- 
pare blank  policy;  In  re  North  Milwaukee,  93  Wis.  634,  33  L.  R.  A.  644, 
67  N.  W.  1039,  power  to  incorporate  a  village  cannot  be  delegated  to 
courts ;  State  v.  Burdge,  95  Wis.  402,  60  Am.  St.  Rep.  128,  37  L.  R.  A. 
161,  70  N.  W.  350,  delegation  of  power  to  State  board  of  health  held 
unwarranted;  dissenting  opinion  in  Southern  Ry.  Co.  v.  Melton,  133 
Ga.  317,  319,  65  S.  E.  682,  683,  majority  upholding  act  creating  rail- 
road commission. 

Discretionary  enforcement  of  mode  of  collecting  taxes  as  delega- 
tion of  legislative  power.    Note,  3  Ann.  Cas.  351. 

Delegation  of  power  to  regulate  carriers.    Note,  32  L.  R.  A.  (N.  8.) 
649. 

Valid  parte  of  statute  may  stand  if  separable  from  invalid. 
Approved  in  District  of  Columbia  v.  Green,  29  App.  D.  C.  299,  apply- 
ing rule  as  to  act  regarding  removal  of  weeds  from  vacant  lots;  Ross 
v.  United  States,  8  App.  D.  C.  40,  applying  rule  to  act  providing  for 
condemnation  of  land  for  highway;  United  States  v.  Carlisle,  5  App. 
D.  C.  145,  154,  refusing  to  give  bounty  to  sugar  producers;  Iowa  v. 
Santee,  111  Iowa,  10,  82  N.  W.  448,  holding  Code,  §  2508,  forbidding 
use  of  petroleum  products  for  illuminating  purposes  which  emit  com- 
bustible vapor  at  lower  temperature  than  105  degrees  Fahrenheit  closed 
test  except  when  used  in  Welsback  lamps,  is  void  only  as  to  latter  pro- 
vision; Edwards  v.  Bruorton,  184  Mass.  531,  69  N.  E.  329,  parts  of  act 
for  laying  out  streets  unconstitutional  as  directing  assessment  regard- 
less of  benefits,  do  not  invalidate  entire  statute;  Adams  v.  Standard  Oil 
Co.,  97  Miss.  908,  53  South.  696,  applying  rule  in  case  of  statute  requir- 
ing tax  from  itinerant  venders ;  State  v.  Fleming,  70  Neb.  532,  97  N.  W. 
1066,  revenue  law,  in  particular,  not  to  be  held  unconstitutional  on 
account  of  discriminatory  provisions,  if  law  enforceable  without  them; 
Sabre  v.  Rutland  R.  Co.,  86  Vt.  367,  Ann.  Gas.  19150,  1269,  85  Atl.  701, 
upholding  right  of  railroad  commission  to  order  company  to  construct 
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gates  at  crossing;  Hamilton  v.  Brown,  161  U.  S.  274,  40  L.  Ed.  699,  16 
Sup.  Ct.  591,  provision  for  escheat  may  be  valid,  though  sale  of  land 
and  application  of  funds  is  not;  New  England  Engineering  Co.  v.  Oak- 
wood  Sts.  Ry.  Co.,  75  Fed.  167,  court  must  determine  whether  legis- 
lature would  have  passed  valid  portion  if  advised  of  unconstitution- 
ality of  invalid  part  of  act;  Reel  foot  etc.  Levee  Dist.  v.  Dawson,  97 
Tenn.  179,  statute  fails  in  to  to  if  its  enforcement  becomes  impracti- 
cable because  part  is  unconstitutional;  United  States  v.  Realty  Co.,  163 
U.  S.  433,  41  L.  Ed.  217,  16  Sup.  Ct.  1123,  bounty  provision  of  the  act 
is  valid;  dissenting  opinion  in  Pollock  v.  Farmers'  Loan  &  Trust  Co., 
158  U.  S.  698,  39  L.  Ed.  1147,  15  Sup.  Ct.  944,  majority  holding  income 
tax  invalid ;  dissenting  opinion  in  Berea  College  v.  Kentucky,  211  U.  S. 
63,  53  L.  Ed.  89,  29  Sup.  Ct.  33,  majority  holding  legislature  could 
prohibit  educational  institutions  from  teaching  white  and  colored  pupils 
together. 

Distinguished  in  Smith  v.  Peterson,  123  Iowa,  674,  99  N.  W.  553, 
failure  to  provide  for  notice  to  adjacent  land  owners  renders  unconsti- 
tutional entire  scheme  for  establishing  drainage  ditches. 

Effect  of  partial  invalidity  of  statute.    Note,  Ann.  Oas.  1916D,  11, 
89. 
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144  U.  8.  1-11,   36  L.  Ed.   321,   12   Sap.   Ot   507,  UNITED  STATES  r. 
BALUN. 

Legislative  journal  must  be  presumed  to  speak  truth  If  it  may  be 
referred  to  as  evidence. 

Approved  in  Scouten  v.  Whatcom,  33  Wash.  283,  74  Pac.  392,  con- 
struing Sess.  Laws  1889-90,  p.  138,  c.  7,  §  10,  relating  to  consolidation 
of  contiguous  cities. 

Constitution  empowers  House  of  Representatives  to  make  Its  rules  con- 
sistent with  Constitution. 

Approved  in  Crawford  v.  Gilchrist,  64  Fla.  55,  Ann,  Cas.  1914B,  916, 
59  South.  968,  Senate  may  by  majority  of  constitutional  quorum  deter- 
mine right  to  reconsider  passage  by  three-fifths  vote  of  proposed 
amendment  to  Constitution. 

Rule  15,  providing  that  members  not  voting  may  be  counted  to  make 
quorum,  is  valid. 

Approved  in  Murdock  v.  Strange,  99  Md.  110,  57  Atl.  630,  rule  that 
blank  ballot  cannot  be  counted  in  estimating  total  vote  applies  to  elec- 
tion by  city  council  quorum  of  which  is  required  for  official  action; 
State  v.  Porter,  11  N.  D.  319,  91  N.  W.  950,  holding  where  delegates 
who  are  entitled  to  sit  in  party  convention  are  present,  but  refrain 
from  voting,  they  cannot,  by  so  doing,  invalidate  action  taken  by  ma- 
jority of  those  voting;  Webb  v.  Carter,  129  Tenn.  219,  165  S.  W.  436, 
holding  House  Bill  No.  759  purported  to  have  been  enacted  as  Pub. 
Laws  1913,  c.  37,  reconsidered  on  April  3,  1913,  after  being  disapproved  % 
by  Governor,  did  not  become  law  where  journal  showed  no  quorum  was 
present  on  that  day,  speaker  not  being  authorized  to  count  those  present 
but  not  voting;  dissenting  opinion  in  In  re  Gunn,  50  Kan.  233,  19 
L.  &.  A.  543,  32  Pac.  955,  majority  holding,  in  absence  of  "Reed  rule," 

(1129) 
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only  members  voting  constitute  those  present;  State  v.  Wrightson,  56 
N.  J.  L.  188,  22  L.  R.  A.  550,  28  Atl.  57,  arguendo. 

Distinguished  in  In  re  Gunn,  50  Kan.  178,  19  L.  R.  A.  524,  32  Pae. 
474,  holding,  in  absence  of  rule  similar  to  "Reed  rule/'  only  members 
voting  constitute  those  present. 

When  majority  of  members  of  House  axa  present,  business  may  be 


Approved  in  State  v.  Missouri  Pacific  Ry.  Co.,  96  Kan.  618,  152  Pac. 
781,  in  passing  Webb-Kenyon  act  over  President's  veto,  vote  of  two- 
thirds  of  quorum  was  sufficient ;  State  v.  Riechmann,  239  Mo.  104, 142 
S.  W.  311,  holding  majority  of  political  committee  elected  at  primary 
constitutes  quorum,  and  where  majority  of  quorum  elected  successors 
to  officers  legally  removed,  such  successors  were  legally  elected;  Pollard 
v.  Gregg,  77  N.  H.  192,  90  Atl.  177,  roll-call  showing  no  quorum  present 
did  not  automatically  adjourn  House,  and  where  quorum  was  secured 
by  arrival  of  absent  members  before  adjournment  was  declared,  House 
could  proceed,  and  statute  enacted  was  valid ;  In  re  Gunn,  50  Kan.  181, 
19  L.  R.  A.  525,  32  Pac.  476,  applying  principle ;  Zeiler  v.  Central  Ry. 
Co.,  84  Md.  322,  34  L.  R.  A.  470,  35  Atl.  934,  State  v.  Yates,  19  Mont. 
243,  37  L.  R.  A.  207,  47  Pac.  1005,  and  North  Platte  v.  North  Platte 
Water-Works  Co.,  56  Neb.  411,  76  N.  W.  909,  all  following  rule  in 
municipal  council  meeting;  Rathbone  v.  Wirth,  150  N.  Y.  474,  34  L.  E.  A 
414,  45  N.  E.  19,  holding  legislative  act  providing  that  members  of 
council  attending  meeting  constitute  quorum,  unconstitutional;  Stan- 
ford v.  Ellington,  117  N.  C.  163,  53  Am.  St.  Rep.  583,  23  S.  E.  251,  252, 
holding  right  to  office  of  State  librarian  not  established;  dissenting 
opinion  in  Boggess  v.  Buxton,  67  W.  Va.  695,  21  Ann,  Cas.  287,  69  S.  E. 
374,  majority  granting  mandamus  to  compel  clerk  of  Circuit  Court  to 
appoint  proper  person  as  ballot  commissioner  to  represent  Republican 
party. 

« 

House  may  prescribe  any  reasonable  method  of  detexnrinlng  presence 
of  majority. 

Approved  in  Stanford  v.  Ellington,  117  N.  C.  161,  53  Am,  St.  Rep. 
582,  23  S.  E.  251,  holding  right  to  office  of  State  librarian  not  estab- 
lished. 

Statute  found  In  Secretary  of  State's  office,  duly  authenticated,  and 
shown  by  journal  to  have  been  passed  by  quorum,  is  unimpeachable. 

Approved  in  People  v.  McCullough,  210  111.  517,  71  N.  E.  612,  where 
bill  appeared  to  have  been  vetoed  by  Governor,  parol  inadmissible  to 
show  Governor  first  approved  and  signed  it  and  filed  it  with  Secretary 
of  State  and  then  withdrew,  vetoed  and  refiled  it;  Atchison  etc.  Ry- 
Co.  v.  State,  28  Old.  102,  40  L.  R.  A-  (N.  S.)  1,  113  Pac.  925,  enrolled 
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bill  signed  by  Speaker  of  House  and  President  of  Senate  and  deposited 
in  office  of  Secretary  of  State  cannot  be  impeached  by  record  of  jour- 
nals of  House  or  Senate;  State  v.  Chester,  39  S.  C.  316,  17  S.  E.  755, 
following  rule;  Stanford  v.  Ellington,  117  N.  C.  160,  53  Am.  St.  Rep. 
581,  23  S.  E.  251,  holding  right  to  office  of  -State  librarian  not  estab- 
lished. 

Impeachment  of  act  of  legislature  by  reference  to  legislative  jour- 
nals.   Note,  9  Ann.  Oas.  582. 

Conclusiveness  of  enrolled  bill.    Note,  23  L.  R.  A.  343,  348. 

Customs  Act  of  May  9, 1890,  directing  Secretary  of  Treasury  to  classify 
worsted  cloth  as  woolen,  was  legally  passed. 

Approved  in  United  States  v.  Murphy,  72  Fed.  1009,  19  C.  C.  A.  343, 
holding  Dingley  Tariff  Act  of  1890  superseded  by  McKinley  bill  rela- 
tive to  worsted  cloths. 

144  U.  8.  11-19,  36  L.  Ed.  327,  12  Sup.  Ct  601,  ANSONIA  BRASS  ETC. 
CO.  v.  ELECTRICAL  SUPPLY  CO. 

Mere  thorough  doing  of  what  has  already  been  done  Is  not  Invention- 
Approved  in  Westinghouse  Electric  &  Mfg.  Co.  v.  Union  Carbide  Co., 
112  Fed.  423,  upholding  Westinghouse  patent  No.  366,362,  and  Thomson 
patent  No.  508,654,  both  for  electrical  transformers;  Thomson-Houston 
Electric  Co.  v.  Nassau  Electric  R.  Co.,  98  Fed.  Ill,  holding  Thomson 
patent  No.  283,167,  for  improvements  in  electric  switches,  void  for  want 
of  patentable  novelty;  Fox  v.  Perkins,  52  Fed.  213,  3  C.  C.  A.  32 
holding-  reissue  No.  11,062  for  improved  miter-cutter  void  in  view- of 
prior  state  of  art;  Newark  etc.  Material  Co.  v.  Wilmot  etc.  Mfg.  Co., 
60  Fed.  616,  patent  No.  413,644,  for  protector  of  watches  against  mag- 
netism, void  in  view  of  prior  state  of  art;  Bowman  v.  be  Grauw,  60 
Fed.  912,  holding  Bowman  patent  for  improvement  in  method  of  mak- 
ing flags  void  for  want  of  novelty;  Browning  v.  Colorado  Tel.  Co.,  61 
Fed.  847,  10  C.  C.  A.  112,  holding  Lynch  patent  for  terra-cotta  wire- 
conduit  pipe  void  for  want  of  novelty;  United  States  etc.  Guaranty  Co. 
v.  Standard  Pav.  Co.,  87  Fed.  344,  patent  No.  501,537,  for  improved 
method  of  repairing  asphalt  pavement  by  heating,  etc.,  anticipated; 
Simonds'  Mfg.  Co.  v.  Atkins,  63  Fed.  587,  arguendo. 

Application  of  old  process  to  new  hut  analogous  purpose  is  not  Inven- 
tion. 

Approved  in  Graphic  Arts  Co.  v.  Photo-Chromotype  Engraving  Co., 
221  Fed.  651,  Levy  patent  for  process  and  apparatus  for  production  of 
etched  plates  discloses  invention,  but  is  not  infringed;  Zittlosen  Mfg. 
Co.  v.  Boss,  219  Fed.  893,  135  C.  C.  A.  551,  Boss  patent  for  grass  col- 
lector for  lawn  mowers  is  void  for  anticipation  by  patent  to  same  pat- 
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entee;  Ohio  Varnish  Co.  v.  Glidden  Varnish  Co.,  215  Fed.  905,  132 
C.  C.  A.  140,  Clapp  patents  for  process  of  wood-graining  and  for  com- 
pound used  in  such  process  do  not  disclose  invention  and  are  invalid; 
Yost  Electric  Mfg.  Co.  v.  Perkins  Eiec.  etc.  Mfg.  Co.,  179  Fed.  514,  103 
C.  C.  A.  116,  Perkins  patent  for  incandescent  lamp  socket  is  valid  and 
infringed;  Lumber  Anti-stain  Co.  v.  Nester,  178  Fed.  944,  102  C.  C.  A. 
299,  Cowles  patent  for  process  of  preserving  undressed  lumber  by  use 
of  alkaline  solution  is  void;  Thomas  v.  St.  Louis  etc.  R.  Co.,  149  Fed. 
755,  79  C.  C.  A.  89,  holding  void  Thomas  patent  No.  570,148,  for  lateral 
support  for  sides  and  end  of  cars;  Van  Epps  v.  United  Box  etc.  Paper 
Co.,  143  Fed.  878,  75  C.  C.  A.  77,  Victory  patent  No.  417,451,  for  pulp- 
screening  machine,  valid  but  limited  by  prior  art;  Johnson  Co.  v.  Toledo 
Traction  Co.,  119  Fed.  893,  56  C.  C.  A.  415,  holding  void  Moxham  pat- 
ent No.  540,796,  for  improvement  in  railway  switch  structures;  De 
Lamar  v.  De  Lamar  Min.  Co.,  117  Fed.  246,  54  C.  C.  A.  272,  holding 
void  Walstein  patent  No.  607,719,  for  process  for  extracting  precious 
metals  from  cyanide  solutions;  Standard  Caster  &  Wheel  Co.  v.  Caster 
Socket  Co.,  113  Fed.  165,  51  C.  C.  A.  109,  holding  Berkey  patent  No. 
318,533,  for  caster  socket  anticipated  by  Kane  &  Brown  patent;  In  re 
McNeil,  28  App.  D.  C.  464,  affirming  rejection  of  application  for  patent 
of  McNeil  and  Sturtevant's  stitching  and  trimming  mechanism  for  ma- 
chine which  is  essentially  same  as  that  of  prior  patent  to  Borton  and 
Willcox;  Rosell  v.  Allen,  16  App.  D.  C.  566,  holding  in'  interference 
proceeding  that  tanning  bath  invented  by  Rosell  discloses  only  means 
by  which  complete  conversion  of  skin  into  leather  can  be  effected; 
Lovell  Mfg.  Co.  v.  Cary,  147  U.  S.  637,  37  L.  Ed.  312,  13  Sup.  Ct.  477, 
applying  principle  and  holding  patent  No.  116,266,  for  improvement  in 
mode  of  tempering  springs,  void  in  view  of  prior  art;  Watson  v. 
Stevens,  51  Fed.  759,  2  C.  C.  A.  500,  holding  patent  No.  367,484,  for 
shank-stiffener  compressor,  only  efficient  one  in  use  and  valid;  Schrei- 
ber  v.  Grimm,  72  Fed.  675,  19  C.  C.  A.  67,  holding  patent  No.  396,372, 
for  improved  cask-support,  a  mere  application  of  mechanical  skill  and 
void;  Stearns  v.  Russell,  85  Fed.  230,  29  C.  C.  A.  121,  holding  patent 
No.  389,485,  for  device  for  holding  and  dipping  pills,  void  for  want  of 
invention  in  view  of  prior  art. 

Application  of  old  device  to  new  use,  Involving  inventive  skill  In 
adaptation,  is  patentable. 

Approved  in  Moore  v.  Schaw,  118  Fed.  607,  upholding  Moore  patent 
No..  622,251,  for  holding  device  for  riveting  pipe;  National  Hollow 
Brake-Beam  Co.  v.  Interchangeable  Brake-Beam  Co.,  106  Fed.  702,  45 
C.  C.  A.  544,  upholding  Hein  patent  No.  361,009,  claim  2,  for  metallic 
brakebeam;  Wales  v.  Waterbury  Mfg.  Co.,  59  Fed.  288,  holding  Wales' 
patent  for  improved  lever-buckles,  not  anticipated  as  to  claims  1,  2,  3; 
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Westinghouse  v.  New  York  etc.  Brake  Co.,  59  Fed.  589,  holding  West- 
inghouse  air-brake  patent  valid;  New  Departure  Bell  Co.  v.  Bevin  Bros. 
Mfg.  Co.,  64  Fed.  863,  holding  patent  No.  471,982,  for  bicycle  bell  not  an- 
ticipated; Gibbon  v.  Loewer  Sole  etc.  Co.,  79  Fed.  327,  24  C.  C.  A.  612, 
patent  for  improved  sole-cutting  machine,  applying  idea  of  prior  pat- 
ent, not  infringed  by  machine  omitting  its  only  novelty;  American  etc. 
Pulp  Co.  v.  Howland  etc.  Pulp  Co.,  80  Fed.  400,  25  C.  C.  A.  500,  reissue 
No.  11,282,  for  improvement  in  wood-pulp  digesters,  valid,  though  in- 
'  ventor  working  independently  had  knowledge  of  prior  use  in  Austria 
before  applying  for  patent;  Ryan  v.  Newark  etc.  Mattress  Co.,  96  Fed. 
103,  holding  patent  No.  251,630,  for  mattress-supporting  frame,  valid 
and  infringed. 

Distinguished  in  Falk  Mfg.  Co.  v.  Missouri  R.  Co.,  103  Fed.  302,  43 
C.  C.  A.  240,  holding  Hoffman  &  Falk  patent  No.  545,040,  for  improve- 
ment in  rail  joints,  void  for  anticipation. 

144  17.  8.  lfr-24,  96  L.  Ed.  830,  12  Sap.  St.  614,  LABKEN  v.  UPTON. 
Special  findings,  irrecoacilable  with,  general  verdict,  control. 
Approved  in  Cramer  v.  Munkres,  14  Wyo.  244,  83  Pac.  376,  reaffirm- 
ing rule;  Featherman  v.  Hennessy,  43  Mont.  316,  115  Pac.  985,  apply- 
ing rule  in  action  involving  water  rights;  Upton  v.  Santa  Rita  Mining 
Co.,  14  N.  M.  117,  89  Pac.  281,  in  adverse  suit  to  determine  right  to 
mining  claim,  special  finding  locating  land  in  controversy  in  range  12 
west  controls  general  verdict  locating  it  in  range  14  west;  Evans  v. 
Kister,  92  Fed.  833,  35  C.  C.  A.  28,  applying  rule  to  findings  of  court. 

FtndlngB  should  be  construed  consistently  with   general  verdict,   if 
possible. 

Approved  in  Warner  v.  Accident  Assn.,  8  Utah,  "441,  32  Pac.  697, 
following  rule. 

Any  portion  of  apex  on  strike  found  within  limits  of  claim  is  sufficient 
discovery. 

Approved  in  Debney  v.  lies,  3  Alaska,  451,  holding  in  suit  to  quiet 
title  to  two  adjoining  copper  lode  claims  that  any  portion  of  apex  on 
strike  of  vein  found  within  limits  of  claim  is  sufficient  discovery  to 
entitle  locator  to  obtain  title;  Phillips  v.  Brill,  17  Wyo.  37,  40,  95  Pac. 
859,  860,  in  action  to  establish  oil  placer  mining  claim,  fact  that  one- 
half  of  diameter  of  well  is  on  claim  is  sufficient  showing  of  discovery 
within  claim;  Hayes  v.  Lavagnino,  17  Utah,  197,  53  Pac.  1033,  holding 
any  mineral  vein  in  mineralized  belt  within  defined  boundaries  is  sub- 
ject ef  location. 

Discovery  of  mineral  in  mining  claims  and  rights  of  locators  prior 
thereto.    Note,  139  Am.  St.  Rep.  160,  165,  173. 
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Sufficiency  of  discovery  of  mineral  to  support  location  of  mining 
claim.    Note,  15  Ann.  Oaa.  629. 

Location  of  mining  claim.    Note,  7LB.A.  (N.  S.)  781,  825,  827. 

Patents   for  mineral   lands,   what   included   therein — Extralateral 
rights.    Note,  58  Am.  St.  Rep.  266,  272. 

Right  to  follow  vein  or  lode  on  dip  beyond  surface  lines  of  loca- 
tion.   Note,  53  L.  R.  A.  507. 

Miscellaneous.  Cited  in  Brewster  v.  Shoemaker,  28  Colo.  179,  63 
Pac.  310,  89  Am.  St.  Rep.  189,  as  affirming  State  court;  Wetzstein  v. 
Largey,  27  Mont.  24,  70  Pac.  719,  as  to  history  of  litigation. 

144  U.  S.  24-28,  36  L.  Ed.  332,  12  Sup.  Ct.  539,  UNITED  STATES  v.  WTL- 
SON. 

Postmaster's  salary  changes  on  first  day  of  quarter  following  raise 
in  grade  of  office. 

Approved  in  United  States  v.  Dumas,  149  U.  S.  284,  87  L.  Ed.  736, 
13  Sup.  Ct.  873,  arguendo. 

Postmaster's  salary,  on  theory  of  act  of  1888,  is  regulated  by  amount 
of  office  business. 

Approved  in  United  States  v.  Andrews,  240  U.  S.  94,  60  L.  Ed.  548, 
36  Sup.  Ct:  350,  under  Rev.  Stats.,  §  1265,  army  officer  is  entitled  to 
half  pay  while  on  leave  granted  by  proper  authority;  United  States  v. 
Foster,  233  U.  S.  526,  58  L.  Ed.  1079,  34  Sup.  Ct.  666,  indictment  char- 
ging postmaster  and  others  with  conspiracy  by  sale  and  purchase  of 
stamps  to  be  used  at  other  offices  to  enable  postmaster  to  make  false 
returns  and  to  increase  salary  and  defraud  government,  is  sufficient; 
United  States  v.  Foster,  211  Fed.  209,  conspiracy  for  making  of  false 
return  by  postmaster  and  others  by  failing  to  report  sales  of  postage 
stamps  for  use  outside  district,  for  purpose  of  fraudulently  increasing 
salary,  was  not  punishable  as  conspiracy  to  defraud  government. 

144  U.  8.  28-34,  36  X*  Ed.  333,  12  Sup,  Ct.  604,  HEINZE  v.  ARTHUR. 

Protest,  calling  collector's  attention  distinctly  to  ground  of  objection* 
is  sufficient. 

Approved  in  United  States  v.  Salambier,  170  U.  S.  627,  42  L.  Ed. 
1170,  18  Sup.  Ct.  774,  following  rule ;  Herrman  v.  Robertson,  152  U.  S. 
525,  38  L.  Ed.  540,  14  Sup.  Ct.  688,  following  rule  and  holding  protest 
failed  to  suggest  provision  in  act  which  controlled;  Battle  &  Co.  v. 
United  States,  108  Fed.  220,  holding  where  article  classified  as  medi- 
cinal preparation,  in  preparation  of  which  alcohol  was  used,  and  only 
ground  of  protest  was  that  conceding  it  to  be  such  preparation  it  was 
not  dutiable  as  such,  but  as  chemical  compound,  importer  cannot  insist 


1136  NOTES  ON  U.  g.  REPORTS.  144  U.  S.  35-47 

that  classification  was  incorrect  because  it  does  not  appear  that  alcohol 
was  used  in  particular  article. 

Necessity  and  sufficiency  of  grounds  in  notice  of  protest  required 
as  condition  of  recovering  unlawful  tax  paid.  Note,  36  L.  R.  A. 
(N.  S.)  488. 

144  17.  8.  36-41,  36  L.  Ed.  336,  12  Sop.  Ok  607,  LTBBENBOTH  v.  ROBERT- 
SON. 

Albums  made  of  paper  and  leatuer,  paper  being  principal  part,  axe 
dutiable  as  manufactures  of  paper. 

Approved  in  Seeberger  v.  Schlesinger,  152  U.  S.  588,  38  L.  Ed.  563, 
14  Sup.  Ct.  732,  applying  rule  and  holding  opera-glasses  made  of  shell, 
glass  and  metal  dutiable  as  manufactures  of  metal;  United  States  v. 
Manassee,  56  Fed.  829,  6  C.  C.  A.  155,  applying  principles  and  holding 
shell-mounted  opera-glasses  dutiable  as  articles  manufactured  princi- 
pally of  shell;  United  States  v.  Weiller,  65  Fed.  419,  12  C.  C.  A.  668, 
arguendo. 

To  be  enumerated,  articles  need  only  be  designated  In  any  way  to 
make  them  distinguishable. 

Approved  in  In  re  Wise,  93  Fed.  445,  holding  paragraph  456,  Tariff 
Act  of  1890,  relative  to  "boot  and  shoes  made  of  leather,"  covers 
Chinese  shoes. 

144  U.  S.  41-47,  36  L.  Ed.  338,  12  Sup.  Ot  541,  WILSON  v.  SELIGMAN. 

Under  Missouri  act,  authorizing  execution  against  stockholder,  notice 
must  be  personally  served. 

Approved  in  Old  Dominion  Copper  Min.  etc.  Co.  v.  Bigelow,  203 
Mass.  210,  40  L.  R.  A.  (N.  S.)  314,  89  N.  E.  215,  judgment  of  Federal 
court  in  another  State  in  favor  of  executor  of  promoter  of  corporation 
sued  for  rescission  of  sale  of  property  to  it  by  promoter-  and  his  associ- 
ate is  not  available  by  way  of  estoppel  in  suit  in  Massachusetts  court 
against  associate  promoter  for  secret  profits;  Hubbard  v.  Montrose 
Metal  Shingle  Co.,  79  N.  J.  L.  210,  74  Atl.  255,  judgment  against  person 
not  party  to  record,  but  who  is  made  party  by  order  of  substitution  in 
open  court  against  his  protest  is  denial  of  due  process  of  law;  F.  R. 
Patch  Mfg.  Co.  v.  Capeless,  79  Vt.  10,  63  Atl.  940,  judgment  against 
unincorporated  association  is  conclusive  against  all  persons  who  were 
members  when  liability  merged  in  judgment  was  created,  but  persons 
whose  membership  had  ceased  or  commenced  subsequently  were  not 
responsible  in  supplemental  proceedings;  Caldwell  v.  Armour,  1  Penne. 
(Del.)  553,  43  Atl.  520,  following  rule  and  holding  11  Law  Del,  c.  192, 
§  1,  unconstitutional  as  an  attempt  to  confer  jurisdiction  over  nonresi- 
dents in  suit  for  money  judgment;  Tillinghast  v.  Boston  etc.  Lumber 
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Co.,  39  S.  C.  495,  22  L.  R.  A.  53,  18  S.  E.  124,  holding  service  by  pub- 
lication ineffectual  where  foreign  corporation  sued  in  one  State  for 
breach  of  contract  occurring  in  other  State  and  no  attachment  issued. 

Necessity  for  personal  service  of  notice  in  absence  of  express  re- 
quirement as  to  manner  of  service.    Note,  Ann.  Oas.  1915A,  223. 

Service   of   process    constituting   due   process    of  law.     Note,  50 
L.  R.  A.  582,  584,  590. 

State  cannot  exercise  jurisdiction  over  persona  or  property  beyond 
its  limits. 

Approved  in  Riverside  etc.  Cotton  Mills  v.  Menefee,  237  U.  S.  194, 
59  L.  Ed.  912,  35  Sup.  Ct.  579,  fact  that  director  of  corporation,  hut 
who  is  not  resident  agent,  lives  within  State,  does  not  give  courts  of 
that  State  jurisdiction  over  corporation  not  doing  business  within  State; 
Whitman  v.  Oxford  Nat.  Bank,  176  U.  S.  563,  44  L.  Ed.  590,  20  Sup. 
Ct.  478,  holding  words  " shall  be  secured"  in  Kan.  Const.,  art.  XII,  §2, 
declaring  liability  of  stockholders  in  corporations  of  themselves  declare 
liability;  Venner  v.  Great  Northern  Ry.  Co.,  153  Fed.  411,  stockholder 
cannot  maintain  suit  in  equity  against  corporation  in  Federal  court 
unless  he  was  shareholder  at  time  of  transaction  complained  of,  although 
cause  is  removed  from  State  court,  where  such  fact  is  not  essential; 
Metropolitan  Rubber  Co.  v.  Place,  147  Fed.  95,  77  C.  C.  A.  262,  decree 
in  suit  to  dissolve  corporation  barring  claims  not  presented  pursuant  to 
prior  order  does  not  affect  nonresident  creditor's  right  to  sue  corpora- 
tion on  claim  unless  he  was  personally  served  or  appeared;  Cady  v. 
Associated  Colonies,  119  Fed.  424,  holding  constructive  service  on  for- 
eign corporation,  under  State  law  applicable  to  corporations  doing 
business  in  State,  will  not  confer  jurisdiction  where  at  time  of  such 
service  corporation  is  not  doing  business  in  State;  Moredock  v.  Kirby, 
118  Fed.  184,  holding  service  of  summons  issued  against  nonresident 
defendant,  made  on  agent  in  charge  of  his  business  in  Kentucky,  in 
accordance  with  Ky.  Civ.  Code  Proc,  §  51,  subd.  6,  does  not  confei 
jurisdiction  to  render  personal  judgment  against  defendant;  Lutz  v. 
Roberts  Cotton  Oil  Co.,  3  Boyce  (Del.),  231,  82  Atl:  603,  attachment  of 
nonresident's  property  within  jurisdiction  of  court  without  personal 
service  is  due  process  in  so  far  as  it  affects  property  lawfully  attached, 
but  is  insufficient  as  basis  for  personal  judgment;  Flexner  v.  Farson, 
268  111.  439,  Ann.  Oas.  1916D,  810,  109  N.  E.  328,  provision  of  Ken- 
tucky code  denies  due  process  of  law  when  construed  to  justify  per- 
sonal judgment  against  nonresident  partners  doing  business  in  State, 
where  service  of  summons  was  had  on  agent  in  State;  Brown-Ketcham 
Iron  Works  v.  George  B.  Swift  Co.,  53  Ind.  App.  639,  100  N.  E.  587, 
plea  in  abatement  by  foreign  corporation  sued  in  this  State  that  agent 
to  accept  process  had  been  withdrawn  without  alleging  appointment  of 
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another  agent  to  accept  process,  was  insufficient;  Bryant  v.  Shutc's 
Exr.,  147  Ky.  274,  144  S.  W.  31,  holding  in  action  to  enforce  judgment 
that  defendant  residing  in  Massachusetts  intending  at  some  indefinite 
time  to  return  to  Kentucky  established  residence  sufficient  to  support 
judgment  rendered  on  substituted  service  of  process  under  Massachu- 
setts statute;  Smith  v.  Colloty,  69  N.  J.  L.  371,  55  Atl.  807,  under 
Mechanic 's  Lien  Law  of  1898,  §  24,  judgment  against  builder  in  perso1 
nam  can  be  rendered  where  he  has  appeared  generally  or  made  defense  on 
merits;  Lemly  v.  Ellis,  143  N.  C.  213,  55  S.  E.  634,  in  action  for  breach 
of  warranty  in  deed,  defendant's  exception  to  overruling  of  motion  to 
dismiss  made  under  special  appearance  does  not  affect  plaintiff's  right 
to  personal  judgment,  where  defendant,  after  motion  was  overruled, 
entered  general  appearance;  Emanuel  v.  Ferris,  63  S.  C.  121,  41  S.  E. 
25,  holding  where  property  formerly  situated  in  this  State  and  passing 
under  will  has  been  converted  into  personalty  and  removed  from  State 
by  foreign  corporation,  which  is  trustee  under  will,  State  courts  cannot 
acquire  jurisdiction  of  such  corporation  in  suit  by  cestui  que  trust  by 
publication  of  summons ;  Louisville  etc.  R.  Co.  v.  Emerson,  43  Tex.  Civ. 
282,  94  S.  W.  1105,  service  of  notice  of  suit  in  State  against  foreign 
corporation  by  deb' very  of  notice  to  president  at  office  in  foreign  State 
does  not  confer  jurisdiction;  Louisville  etc.  R.  Co.  v.  Missouri  etc.  Ry. 
Co.,  40  Tex.  Civ.  297,  88  S.  W.  413,  court  has  no  jurisdiction  to  render 
personal  judgment  against  nonresident  defendant  not  served  with  cita- 
tion within  limits  of  this  State;  Central  Trust  Co.  v.  Chattanooga  etc. 
R.  Co.,  68  Fed.  688,  and  Balk  v.  Harris,  122  N.  C.  66,  45  L.  R.  A.  259, 
30  S.  E.  319,  both  applying  principle;  Goldey  v.  Morning  News,  156 
U.  S.  521,  39  L.  Ed.  518,  15  Sup.  Ct.  561,  service  upon  agent  of  corpo- 
ration temporarily  within  State  does  not  confer  jurisdiction;  National 
Bank  of  Wilmington  &  Brandywine  v.  Furtick,  2  Marv.  (Del.)  52,  69 
Am.  St.  Rep.  104,  44  L.  R.  A.  118,  42  Atl.  481,  holding  Delaware  law 
does  not  give  jurisdiction  by  service  upon  agent  of  foreign  corporation 
where  it  has  no  property  in  State;  Long  v.  Homo  Ins.  Co.,  114  N.  C. 
468,  19  S.  E.  347,  actual  service,  under  North  Carolina  statutes,  in  an- 
other State  where  no  attachment  issues,  is  invalid;  Harris  v.  Harris, 
115  N.  C.  588,  44  Am.  St.  Rep.  472,  20  S.  E.  187,  decree  of  divorce  in 
other  State,  obtained  without  personal  service  on  husband  domiciled 
here,  is  nullity  as  to  custody  of  child  domiciled  with  father  at  time  of 
proceedings. 

Right  to  enforce  stockholder's  liability  outside  of  state  of  incorpo- 
1  ration.    Note,  34  L.  R.  A.  761. 

nonresident,  who  should  have  appointed  agent  to  receive  service,  is 
bound  by  service  on  officer  designated  by  law. 

XV— 72 
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Approved  in  Old  Wayne  Mat.  Life  Assn.  v.  McDonough,  164  Ind.  327, 
73  N.  E.  705,  upholding  Pennsylvania  statute  requiring  foreign  insur- 
ance companies  to  file  stipulation  designating  process  agent;  Groel  v. 
United  Elec.  Co., -69  N.  J.  Eq.  412,  60  Atl.  828,  upholding  P.  L.  1896, 
pp.  307,  308,  requiring  foreign  corporations,  to  file  designation  of 
process  agent  as  condition  precedent  to  doing  business  in  State;  State 
ex  pel.  New  York  Life  Ins.  Co.  v.  McMaster,  84  S.  C.  502,  66  S.  E.  880, 
code  provision  requiring  foreign  insurance  companies  to  pay  for  privi- 
lege of  doing  business  within  State  certain  taxes  charged  against  them 
for  past  years  is  not  invalid  as  discriminating  against  them  and  in 
favor  of  foreign  corporations  entering  State  for  first  time;  Youmans 
v.  Minnesota  etc.  Trust  Co.,  67  Fed.  284,  holding,  under  Mass.  Stats, 
of  1884,  c.  330,  §  1,  nonresident  may  institute  suit. 

Distinguished  in  Fisher  v.  Traders'  Mut.  Life  Ins.  Co.,  136  N.  C.  221, 
48  S.  E.  669,  upholding  Pub.  Laws  1901,  p.  66,  c.  5,  requiring  foreign 
corporations  having  property  or  doing  business  in  State  to  designate 
process  agent  or  in  absence  of  designation  authorizing  service  on  secre- 
tary of  corporation  commission. 

Validity  of  statute  providing  for  service  on  agent  of  nonresident 
partnership.    Note,  Ann.  Oaa.  1916D,  813. 

Validity  of  personal  judgments  on  constructive  service.  Note,  16 
L.  R.  A.  232,  283. 

Compelling  foreign  corporation  seeking  to  do  business  to  designate 
person  on  whom  process  may  be  served.  Note,  1  L.  R.  A.  (N.  S.) 
558. 

Stockholder  in  Missouri  is  entitled  to  personal  notice  and  trial  of 
issue  whether  bound. 

Approved  in  Commonwealth  etc.  Ins.  Co.  v.  Hayden,  61  Neb.  456, 
85  N.  W.  444,  holding  court  having  jurisdiction  of  insolvent  corpora- 
tion for  purpose  of  winding  up  its  affairs  has  no  authority  to  render 
personal  judgment  against  one  of  its  stockholders  who  is  not  party  to 
action,  by  service  of  process  or  voluntary  appearance;  National  Bank 
v.  Magnuson,  57  Kan.  575,  47  Pac.  519,  holding  notice  of  proceedings 
against  stockholder  cannot  include  several  judgments,  though  held  by 
same  creditor;  Lackawanna  Coal  etc.  Co.  v.  Bates,  56  Fed.  740,  arguendo. 

Miscellaneous.  Cited  in  Ward  v.  Congress  Const.  Co.,  99  Fed.  604, 
39  C.  C.  A.  669,  as  to  definition  of  term  "suit." 

144  17.  a  47-64,  36  X*  Ed.  340,  12  Sup.  Ct.  517,  LATJ  OW  BEW  V.  UNITED 
STATES. 

By  26  Stat.  828,  appellate  jurisdiction  not  vested  in  Supreme  Court, 
vested  in  Circuit  Court  of  Appeals. 
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Approved  in  Healy  v.  Backus,  241  U.  S.  655,  60  L.  Ed.  1224,  36  Sup. 
Ct.  726,  Gore  v.  United  States,  199  U.  S.  604,  50  L.  Ed.  329,  26  Sup.  Ct. 
751,  and  Woey  Ho  v.  United  States,  191  U.  S.  558,  48  L.  Ed.  301,  24 
Sup.  Ct.  844,  all  reaffirming  rule;  In  re  Sweetser,  186  Fed.  990,  108 
€.  C.  A.  659,  under  act  of  1891,  Circuit  Court  of  Appeals,  having  gen- 
eral right  of  review  unless  otherwise  provided,  has  no  jurisdiction  to 
review  decision  of  Circuit  Court  in  bankruptcy  proceedings  under  act 
of  1867,  repealed  by  act  of  1878,  as  if  act  had  not  been  repealed;  Hub- 
bard v.  Soby,  146  U.  S.  60,  36  L.  Ed.  887,  13  Sup.  Ct.  13,  Supreme. 
Court  has  no  jurisdiction  over  appeals  from  Circuit  Court  in  revenue 
cases;  American  Const.  Co.  v.  Jacksonville  etc.  Ry.  Co.,  148  U.  S.  382, 
37  L.  Ed.  490,  13  Sup.  Ct.  763,  certiorari  will  not  lie  to  review  decree 
of  Circuit  Court  of  Appeals  on  appeal  from  interlocutory  order  of  Cir- 
cuit Court;  Mason  v.  Pewabic  Min.  Co.,  153  U.  S.  365,  38  L.  Ed.  746, 
14  Sup.  Ct.  848,  no  appeal  lies  to  Supreme  Court  from  judgment  of 
Circuit  Court  denying  counsel  fees;  The  Paquete  Habana,  175  U.  S. 
683,  44  L.  Ed.  322,  20  Sup.  Ct.  293,  Supreme  Court  has  jurisdiction  of 
appeal  from  final  decree  in  prize  cases;  United  States  v.  Hopewell,  51 
Fed.  800,  2  C.  C.  A.  510,  judgment  of  Circuit  Court,  on  appeal  from 
board  of  appraisers,  reviewable  in  Circuit  Court  of  Appeals;  United 
States  v.  Fowkes,  53  Fed.  14,  3  C.  C.  A.  394,  Circuit  Court  of  Appeals 
succeeded  to  appellate  jurisdiction  of  Circuit  Courts  under  Rev.  Stats., 
§  763,  for  reviewing  habeas  corpus  proceedings  in  District  Courts ;  In- 
terstate Commerce  Commission  v.  Atchison  etc.  R.  R.  Co.,  149  U.  S.  265, 
37  L.  Ed.  728,  13  Sup.  Ct.  837,  and  Macon  v.  Georgia  Packing  Co.,  60 
Fed.  783,  9  C.  C.  A.  262,  Circuit  Court  of  Appeals  has  no  jurisdiction 
over  question  involving  interstate  commerce;  King  v.  McLean  Asylum 
of  Massachusetts  General  Hospital,  64  Fed.  330,  12  C.  C.  A.  145,  dis- 
missing petition  in  Circuit  Court  of  Appeals  for  process  of  contempt 
of  order  of  Circuit  Court;  Ex  parte  Buskirk,  72  Fed.  22,  18  C.  C.  A. 
410,  Circuit  Court  of  Appeals  may  discharge  on  habeas  corpus  party 
in  custody  under  void  judgment;  Barr  v.  Mayor  etc.  of  New  Bruns- 
wick, 72  Fed.  689,  19  C.  C.  A.  71,  Circuit  Court  of  Appeals  has  no 
jurisdiction  of  appeal  where  only  question  is  whether  proposed  acts  of 
municipal  council  violate  Fourteenth  Amendment;  United  States  v.  Cou- 
dert,  73  Fed.  507,  19  C.  C.  A.  543,  Circuit  Court  of  Appeals  has  juris- 
diction to  review,  on  writ  of  error,  Circuit  Court  judgment  against 
United  States  brought  under  24  Stat.  505. 

Distinguished  in  Butt  v.  United  States,  126  Fed.  795,  holding,  under 
21  Stat.  829,  §  11,  in  suit  on  claims  against  United  States,  court  can- 
not allow  appeal  by  United  States  after  expiration  of  six  months  from 
entry  of  decree. 

Certiorari  issues  to  review  decree  of  Circuit  Court  of  Appeals  in  habeas 
corpus. 


144  U.  S.  47-64  NOTES  ON  U.  S.  REPORTS.  1140 

Approved  in  Mackenzie  v.  Pease,  146  Fed.  744,  77  C.  C.  A.  233,  Court 
of  Appeals  judgment  affirming  judgment  of  Circuit  Court  in  habeas 
corpus  not  appealable  to  Supreme  Court;  Cross  v.  Burke,  146  U.  S.  88, 
36  L.  Ed.  899,  13  Sup.  Ct.  24,  Supreme  Court  baa  no  jurisdiction  over 
judgments  of  District  of  Columbia  Supreme  Court  on  habeas  corpus; 
In  re  Lennon,  150  U.  S.  398,  37  L.  EcL  1122,  14  Sup.  Ct.  125,  holding, 
where  jurisdiction  of  Circuit  Court  in  habeas  corpus  not  in  issue,  no 
appeal  lies;  Webb  v.  York,  74  Fed.  754,  21  C.  C.  A.  65,  Circuit  Court 
of  Appeals  has  jurisdiction  of  appeal  from  final  decision  of  district 
judge  at  chambers  in  habeas  corpus;  In  re  McLain,  50  La.  Ann.  999, 
23  South.  965,  under  Louisiana  Constitution,  certiorari  will  not  issue  to 
review  decisions  of  Court  of  Appeals  on  questions  of  fact. 

Distinguished  in  Northern  Pac.  R.  R.  Co.  v.  Amato,  144  U.  S.  471, 
36  L.  Ed.  509,  12  Sup.  Ct.  742,  writ  of  error  does  not  lie  to  review 
decision  of  Circuit  Court  of  Appeals  which  is  not  final. 

Certiorari  lamas  direct  to  Circuit  Court  of  Appeals  to  certify  case  not 
appealable. 

Approved  in  Ah  Sou  v.  United  States,  200  U.  S.  611,  50  L.  Ed.  619f 
26  Sup.  Ct.  752,  following  rule ;  Hamilton-Brown  Shoe  Co.  v.  Wolf  Bros. 
&  Co.,  240  U.  S.  258,  60  L.  Ed.  633,  36  Sup.  Ct.  271,  where  writ  of 
certiorari  was  denied  to  review  interlocutory  decree  for  injunction  and 
accounting,  court  in  reviewing  final  decree  upon  writ  of  certiorari  will 
notice  errors  occurring  in  interlocutory  proceedings;  United  States  v. 
Beatty,  232  U.  S.  467,  58  L.  Ed.  688,  34  Sup.  Ct.  392,  dismissing  writ  of 
error  to  review  interlocutory  judgment  and  denying  certiorari,  as  two 
methods  of  review  are  not  coexistent;  Whitney  v.  Dick,  202  U.  S.  134, 
50  L.  Ed.  964,  26  Sup.  Ct.  584,  denying  jurisdiction  on  appeal  from 
order  of  Circuit  Court  of  Appeals  discharging  on  certiorari  issued  in 
habeas  corpus  one  convicted  of  bringing  liquor  into  Indian  country; 
Forsyth  v.  Hammond,  166  U.  S.  514,  41  L.  Ed.  1098,  17  Sup.  Ct.  668, 
following  rule;  American  Const.  Co.  v.  Jacksonville  etc.  Ry.  Co.,  148 
U.  S.  383,  37  L.  Ed.  491,  13  Sup.  Ct.  763,  certiorari  will  not  lie  to  re- 
view decree  of  Circuit  Court  of  Appeals  on  appeal  from  interlocutory 
order  of  Circuit  Court ;  United  States  v.  Rider,  163  U.  S.  139,  41  L.  Ed. 
104,  16  Sup.  Ct.  986,  under  26  Stat.  826,  certificates  of  division  cannot 
be  had  in  criminal  cases;  Columbus  Watch  Co.  v.  Robbins,  148  U.  S. 
269,  37  L.  Ed.  446,  13  Sup.  Ct.  595,  and  Pioneer  Fuel  Co.  v.  McBrier, 
84  Fed.  497,  28  C.  C.  A.  466,  arguendo. 

Right  to  certiorari  where  there  is  an  appeal.    Note,  50  L.  R.  A. 
801. 

Statutes  should  be  construed  sensibly  to  effectuate  legislative  Intention. 

Approved  in  Williams  v.  United  States  Fidelity  etc.  Co.,  236  U.  S. 

555,  59  L.  Ed.  716,  35  Sup.  Ct.  289,  construing  Bankruptcy  Act  and 
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holding  bankrupt  contractor  discharged  from  obligation  to  indemnify 
surety  on*  bond  for  faithful  performance  of  building  contract  broken 
prior  to  bankruptcy,  although  surety's  payment  was  thereafter;  Pickett 
v.  United  States,  216  U.  S.  461,  54  L.  Ed.  569,  30  Sup.  Ct.  265,  con- 
struing Oklahoma  Enabling  Act  and  holding  Federal  court  had  juris- 
diction of  certain  specified  crimes  committed  after  Enabling  Act  and 
before  State  was  admitted;  Jacobson  v.  Massachusetts,  197  U.S.  39,  49 
L.  Ed.  655,  25  Sup.  Ct.  358,  adult  cannot  complain  of  invalidity  of  com- 
pulsory vaccination  law  where  he  does  not  show  with  reasonable  cer- 
tainty that  he  is  not  at  time  fit  subject  for  vaccination;  Hawaii  v. 
Mankichi,  190  U.  S.  214,  47  L.  Ed.  1021,  23  Sup.  Ct.  789,  holding  crimi- 
nal proceedings  by  grand  and  petit  juries  not  substituted  for  existing 
Hawaiian  procedure  by  Newlands'  resolution  of  1898;  United  States  v. 
Gue  Lim,  176  U.  S.  467,  44  L.  Ed.  548,  20  Sup.  Ct.  418,  holding  wife 
and  minor  children  of  Chinese  merchant  who  is  domiciled  in  this  coun- 
try may  enter  without  certificate  mentioned  in  act  of  1884;  Western 
Union  Tel.  Co.  v.  Georgia  R.  &  Banking  Co.,  227  Fed.  289,  construing 
contract  to  govern  relations  between  parties  in  operation  of  telegraph 
lines  and  not  as  affecting  duration  of  easement  to  maintain  lines;  Bots- 
ford  v.  United  States,  215  Fed.  514,  132  C.  C.  A.  22,  under  provisions 
of  code  prohibiting  mailing  of  obscene  pictures  or  publications,  or 
matter  otherwise  mailable  in  cover  upon  which  is  libelous  language, 
two  counts  of  indictment  charging,  with  respect  to  same  package,  viola- 
tion of  both  sections,  are  not  repugnant;  Harper  v.  Victor,  212  Fed. 
907,  129  C.  C.  A.  423,  Federal  District  Court  of  Oklahoma  after  receiv- 
ing mandate  of  affirmance  and  direction  that  sentence  be  executed,  had 
jurisdiction  to  commit  defendant  and  to  execute  sentence,  and  question 
as  to  whether  mandate  should  have  been  directed  to  Supreme  Court  of 
Oklahoma  was  immaterial  after  mandate  had  been  received  and  recorded ; 
United  States  v.  Lim  Yuen,  211  Fed.  1007,  sons  of  Chinese  merchant 
and  of  Chinese  teacher  residents  of  United  States,  admitted  while  minors 
without  fraud,  were  not  subject  to  deportation  because  they  were  found 
working  in  laundry  after  arriving  at  age;  Laderburg  v.  Miller,  210  Fed. 
617,  127  C.  C.  A.  250,  under  Virginia  Constitution  giving  debtor  right 
to  homestead  exemption  in  personal  property  to  value  of  two  thousand? 
dollars,  but  excluding  "shifting  stock  of  merchandise,' '  bankrupt  can- 
not exempt  goods  removed  from  shelves  and  boxed  up  in  contemplation 
of  bankruptcy;  Tamble  v.  Pullman  Co.,  207  Fed.  38,  124  C.  C.  A.  590, 
county  assessment  of  Pullman  cars  at  Nashville,  Tennessee,  was  void 
for  reason  that  cars  had  no  taxable  situs  in  county;  John  J.  Sesnon 
Co.  v.  United  States,  182  Fed.  576,  105  C.  C.  A.  Ill,  holding  California 
corporation  was  operating  public  wharf  in  Alaska  without  paying  license 
as  required  by  act  of  1900;  Ex  parte  Lee  Sher  Wing,  164  Fed.  508, 
provisions   of   Immigration    Act   of   1907   excluding   alien   immigrants 
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afflicted  with  certain  diseases  are  applicable  to  Chinese  immigrants 
otherwise  entitled  to  admission;  In  re  Caldwell,  164  Fed.  517,  musicians 
employed  at  theater  are  servants  within  meaning  of  "Bankruptcy  Act/' 
and  entitled  to  priority  of  payment  from  estate  of  bankrupt  employer; 
Whitfield  v.  Aetna  Life  Ins.  Co.,  144  Fed.  360,  75  C.  C.  A.  358,  con- 
struing Missouri  statute  providing  that  suicide  shall  be  no  defense  to 
action  on  policy  unless  suicide  contemplated  at  time  of  application; 
Hughes  v.  Pflanz,  138  Fed.  985,  71  C.  C.  A.  234,  one  who  becomes  fugi- 
tive after  conviction  of  crime  may  be  extradited;  United  States  v. 
Hung  Chang,  134  Fed.  26,  67  C.  C.  A.  93,  in  Chinese  deportation  pro- 
ceedings, government  inspectors  and  interpreters  may  testify  as  to 
whether  person  is  Chinese  from  characteristics  known  to  them  from 
practical  experience  though  they  are  not  ethnologists;  Pabst  Brewing 
Co.  v.  Crenshaw,  120  Fed.  148,  holding  Mo.  Sess.  Laws  1899,  p.  228,  §  5, 
relative  to  inspection  of  beer,  does  not  apply  to  beer  manufactured  out- 
side of  State  and  shipped  into  it  for  sale  in  another  State;  St.  Paul, 
M,  &  M.  Ry.  Co.  v.  Western  Union  Tel.  Co.,  118  Fed.  515,  55  C.  C.  A. 
263,  construing  contract  between  railroad  and  telegraph  companies  for 
construction  of  telegraph  line;  Tsoi  Sim  v.  United  States,  116  Fed.  926, 
54  C.  C.  A.  154,  holding,  under  act  of  November  3,  1893,  Chinese  woman 
who  lawfully  entered  country  before  enactment  of  any  exclusion  acts 
and  remained,  but  who  failed  to  obtain  required  certificate,  when  she 
was  thereafter  and  prior  to  arrest  married  to  citizen,  cannot  be  de- 
\  ported;  United  States  v.  Hogg,  112  Fed.  912,  50  C.  C.  A.  608  (affirm- 
ing 111  Fed.  294),  holding  Ky.  Stats.,  §1664,  par.  3,  providing  that 
officer  may  at  any  time  after  return  day,  while  original  execution  still 
in  his  hands,  sell  any  property  taken  in  virtue  thereof,  provided  levy 
made  before  return  day  does  not  change  common-law  rule  that  levy 
may  be  made  on  return  day;  In  re  Moore,  111  Fed.  149,  holding,  under 
Bankruptcy  Act  1898,  §  63a,  judgment  imposing  fine  for  violation  of 
State  statute  not  provable  debt  which  is  released  by  discharge  in  bank- 
ruptcy ;  Manley  v.  Tow,  110  Fed.  247,  holding,  under  24  Stat.  556,  §  4, 
forfeiting  unearned  lands  covered  by  railroad  grants,  one  purchasing 
unearned  lands  from  company  after  passage  of  act  not  entitled  to  pro- 
tection as  against  actual  settler  under  homestead  laws,  whose  settle- 
ment antedated  such  purchase ;  In  re'  Spreckels  &  Bros.  Co.,  104  Fed. 
882,  holding,  under  26  Stat.  613,  requiring  duty  on  materials  imported 
in  bond  for  use  in  construction  or  equipment  of  vessels  to  be  paid  in 
case  vessel  employed  in  coastwise  trade  for  more  than  two  months  in 
any  one  year,  does  not  require  payment  of  duty  before  vessel  permitted 
to  engage. in  coastwise  trade  after  material  worn  out;  Roberts  v.  Pacific 
etc.  Nav.  Co.,  104  Fed.  579,  upholding  Federal  jurisdiction  of  suit  by 
plaintiff  who  is  citizen  of  State  where  brought  against  citizen  of  dif- 
ferent State  and  an  alien;  Robards  Tobacco  Co.  v.  Franks,  103  Fed. 
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279,  holding  where  tobacco  manufacturer  after  April  14,  1898,  placed 
stamps  on  tobacco  at  rate  of  six  cents  per  pound,  such  tobacco  remain- 
ing in  fact  was  only  liable  to  three  cents  per  pound  additional  under 
War  Revenue  Act .  of  1898,  §  3 ;  United  States  v.  Burke,  99  Fed.  898, 
holding  master  not  liable  to  penalty  or  refusal  of  clearance  papers, 
under  act  of  March  3,  1891,  where  alien  seaman  who  is  one  of  crew 
escapes  while  in  port  and  master  is  unable  to  secure  his  return  to  ship; 
In  re  Higgins,  97  Fed.  776,  777,  holding  where  attachment  is  sued  out 
in  pending  suit  upon  filing  of  affidavit  and  bond  as  required  by  State 
statute  and  is  levied  on  debtor's  property  within  four  months  prior  to 
filing  of  bankruptcy  petition,  attachment  will  be  dissolved  if  it  was 
obtained  while  defendant  was  insolvent;  Hicks  v.  Krigbaum,  13  Ariz. 
240,  108  Pac.  484,  construing  provision  of  code  authorizing  bond  issue 
by  taxpayers  of  district  as  limited  to  persons  paying  taxes  on  prop- 
erty within  district,  and  holding  such  provision  valid;  Fields  v.  United 
States,  27  App.  D.  C.  441,  provision  of  code  describing  embezzlement 
by  receiver  as  fraudulent  conversion  of  property  which  may  come  into 
his  possession  includes  property  in  hands  of  receiver  before  passage  of 
act,  but  embezzled  thereafter;  Weigand  v.  District  of  Columbia,  22 
App.  D.  C.  570,  in  prosecution  in  Police  Court  charging  defendant  with 
selling  milk  containing  less  than  three  and  one-half  per  cent  of  butter 
fat  in  violation  of  act  of  Congress,  offer  to  prove  that  standard  was 
unreasonably  high  was  properly  rejected;  Lansburgh  v.  District  of 
Columbia,  11  App.  D.  C.  528,  distribution  of  trading  stamps  to  cus- 
tomers entitling  holders  to  premiums  is  within  meaning  of  act  of  Con- 
gress prohibiting  gift  enterprises;  Perry  v.  Strawbridge,  209  Mo.  643, 

123  Am.  St.  Rep.  510,  14  Ann.  Cas.  92,  16  L.  R.  A.  (N.  S.)  244,  108 
S.  W.  647,  construing  laws  of  descent  with  reference  to  common  law 
and  holding  "widower"  does  not  include  husband  who  murdered  his 
wife  and  killed  himself  three  hours  later,  and  his  heirs  could  not  suc- 
ceed to  wife's  property;  State  v.  Brodigan,  37  Nev.  256,  141  Pac.  992, 
construing  law  of  1913  to  provide  for  election  of  two  judges  in  second 
district  and  for  election  tff  one  judge  in  each  district  other  than  second ; 
McGannon  v.  State  ex  rel.  Trapp,  33  Okl.  154,  Ann.  Cas.  1914B,  620, 

124  Pac.  1067,  construing  act  of  1908  imposing  inheritance  tax  upon 
transfer  of  property,  and  holding  it  valid;  Ex  parte  Wolters,  64  Tex. 
Cr.  325,  144  S.  W.  576,  under  constitutional  provision  authorizing  legis- 
lature to  punish  by  imprisonment  person  obstructing  procedure,  refusal 
of  witness  to  answer  questions  of  Senate  investigating  committee  can- 
not be  punished  as  contempt,  as  proceedings  of  committee  are  not  pro- 
ceedings of  Senate;  Modern  Woodmen  of  American  v.  Lawson,  110  Va. 
85,  135  Am.  St.  Rep.  927,  65  S.  E.  510,  holding  insured  dying  from 
drinking  wood  alcohol  taken  by  mistake  for  grain  alcohol  did  not  die 
from  use  of  intoxicating  liquor,  and  allowing  recovery  on  policy;  Dis- 
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trict  of  Columbia  y.  Gardiner,  39  App.  t).  C.  394,  holding  act  of  Con- 
gress requires  revocation  of  license  of  person  selling  intoxicating  liquor 
to  girl  under  age  of  twenty-one;  Tanner  v.  Nelson,  25  Utah,  237,  70 
Pac.  988,  construing  Rev.  Stats.,  §  1856,  relating  to  convention  called 
by  superintendent  of  instruction  to  receive  bids  for  furnishing  school 
books;  Fabor  v.  Green,  72  Vt.  118,  47  Atl.  392,  holding  Vt.  Stats., 
c.  187,  does  not  exclude  traffic  in  wood  alcohol;  United  States  v.  Ore- 
gon etc.  R.  R.  Co.,  164  U.  S.  539,  41  L.  Ed.  545,  17  Sup.  Ct.  169,  follow- 
ing rule  in  construction  of  land  grant  to  0.  C.  R.  R.  Co.,  16  Stat.  94; 
Lee  Kan  v.  United  States,  62  Fed.  918,  10  C.  C.  A.  669,  following  rule 
in  interpreting  Chinese  Exclusion  Act  of  1892;  Opinion  of  The  Jus- 
tices, 66  N.  H.  659,  33  Atl.  1092,  following  rule  in  construing  charter 
of  Concord  Railroad  Company  Laws  1884,  c.  128,  and  Gen.  Stats.  1867, 
c.  273,  §  14;  Board  of  Education  v.  Brown,  12  Utah,  271,  42  Pac.  1111, 
following  rule  in  construing  school  tax  laws  of  Utah;  Sioux  City  etc 
R.  R.  Co.  v.  United  States,  159  U.  S.  360,  40  L.  Ed.  181,  16  Sup.  Ct. 
21,  construing  land  grant  to  Sioux  City  etc.  R.  R.  Co.,  13  Stat.  72; 
In  re  Chapman,  166  U.  S.  667,  41  L.  Ed.  1158,  17  Sup.  Ct.  680,  holding 
Rev.  Stats.,  §§  102,  104,  constitutional;  Badaracco  v.  Cerf,  53  Fed.  172, 
3  C.  C.  A.  491,  holding  Circuit  Court  of  Appeals  will  not  review  deci- 
sion of  territorial  court  except  in  cases  under  section  6,  Act  March  3, 
1891;  Van  Patten  v.  Chicago  etc.  Ry.  Co.,  81  Fed.  547,  holding  Inter- 
state Commerce  Act  prescribes  standard  by  comparison  of  rates  which 
must  be  followed  by  courts;  Harless  v.  United  States,  88  Fed.  102,  31 
C.  C.  A.  397,  holding  act  of  March  1,  1895,  gave  full  appellate  juris- 
diction in  infamous  cases  to  appellate  court  of  Indian  Territory;  dis- 
senting opinion  in  United  States  v.  Trans-Missouri  Freight  Assn.,  166 
U.  S.  354,  41  L.  Ed.  1032,  17  Sup.  Ct.  564,  majority  holding  contract 
between  railroads,  for  uniform  classification  of  freight,  violates  26  Stat. 
209;  dissenting  opinion  in  Territory  ex  rel.  City  of  Albuquerque  v. 
Matson,  16  N.  M.  148,  113  Pac.  821,  majority  holding  law  of  1909 
authorizing  treasurer  to  designate  depositories  of  funds  coming-  into 
their  hands  repeals  provision  of  law  of  1897  that  city  council  shall 
designate  place  of  deposit  for  city  funds. 

Chinese  merchants,  leaving  here  anlmo  revertendi,  may  return,  under 
act  of  1884,  without  certificate. 

Approved  in  Ex  parte  Ng  Quong  Ming,  135  Fed.  380,  383,  Chinese 
not  laborer  who  temporarily  leaves  country  animo  revertendi  cannot 
be  excluded  because  not  included  in  one  of  classes  expressly  excepted 
from  exclusion  acts  and  who  alone  are  permitted  to  enter  by  Commerce 
Rules  1  and  2 ;  United  States  v.  Tuck  Lee,  120  Fed.  992,  holding,  under 
25  Stat.  477,  where  Chinese  laborer  holding  United  States  labor  certifi- 
cate departed  from  United  States  at  point  other  than  places  of  depart- 


1146  LAU  OW  BEW  v.  UNITED  STATES.    144  U.  S.  47-64 

ure  prescribedf  without  permission,  and  thereafter  re-entered  at  non- 
designated  point,  in  absence  of  evidence  of  intention  in  departing  he 
was  subject  to  deportation ;  United  States  v.  Wong  Lung,  103  Fed.  794, 
holding  where  Chinese  is  shown  to  have  been  member  of  mercantile  firm 
in  this  country  for  seven  years,  fact  that  he  has  lately  visited  China 
and  returned,  there  being  nothing  shown  as  to  manner  of  re-entry,  does 
not  warrant  deportation;  Mar  Bing  Guey  v.  United  States,  97  Fed.  579, 
holding,  under  23  Stat.  116,  117,  requiring  Chinese  other  than  laborers 
desiring  to  enter  United  States,  to  procure  certificate  from  Chinese 
authorities,  viseed  by  consular  representative  of  United  States,  Chinese 
unlawfully  permitted  to  enter  without  such  certificate  may  be  deported 
without  regard  to  occupation  since  entry;  United  States  v.  Quong  Chce, 
11  Ariz.  22,  23,  89  Pac.  527,  Chinese  person  who  was  resident  mer- 
chant prior  to  legislation  excluding  Chinese  laborers,  having  certificate 
for  re-entry  after  temporary  absence,  cannot  be  deported  because  ho 
has  become  restaurant-keeper  and  has  no  laborer's  certificate;  United 
States  v.  Gee  Lee,  50  Fed.  273,  274,  1  C.  C.  A.  516,  following  rule;  Lee 
Kan  v.  United  States,  62  Fed.  917,  10  C.  C.  A.  669,  holding  not  neces- 
sary under  Exclusion  Act  of  1892  that  merchant's  name  appear  in  firm 
designation  if  interest  real ;  United  States  v.  Gue  Lim,  83  Fed.  137,  138, 
holding  wife  of  merchant  residing  here,  not  laborer  entitled  to  enter 
without  certificate  prescribed  by  1  Supp.  Rev.  Stats.,  par.  459. 

Distinguished  in  Lem  Moon  Sing  v.  United  States,  158  U.  S.  548,  39 
L.  Ed.  1086,  15  Sup.  Ct.  971,  holding,  under  Exclusion  Act  of  1894, 
appeal  lies  to  Secretary  of  Treasury  and  not  to  courts;  United  States 
v.  Moy  Yim,  115  Fed.  653,  holding  fact  that  during  six  months  imme- 
diately following  passage  of  Chinese  Exclusion  Act  of  1893,  appellants 
were  merchants  is  not  conclusive  of  present  right  to  remain,  where  they 
afterward  left  country,  disposing  of  business,  and  without  any  proven 
intention  of  returning,  and  then  returned  and  engaged  in  business  as 
laborers. 

* 

Under  Chinese  treaty  merchants  domiciled  here  have  right  of  egress 
and  lnxrefts. 

Approved  in  Fong  Yue  Ting  v.  United  States,  149  U.  S.  724,  37  L.  Ed. 
917,  13  Sup.  Ct.  1026,  holding  section  6,  Act  May  5,  1892,  requiring 
Chinese  laborers  to  obtain  certificates,  valid  (but  see  dissenting  opinion 
in  149  U.  S.  736,  87  L.  Ed.  921,  13  Sup.  Ct.  1031) ;  United  States  v. 
Wong  Kim  Ark,  169  U.  S.  694,  42  L.  Ed.  907,  18  Sup.  Ct.  474,  holding 
child  born  in  United  States  of  Chinese  parents  permanently  domiciled 
here  is  citizen. 

Distinguished  in  Chin  Fong  v.  Backus,  241  U.  S.  4,  5,  60  L.  Ed.  860, 
36  Sup.  Ct.  490,  where  right  of  person  of  Chinese  descent  to  enter 
country  depends  upon  statutes  and  not  upon  provisions  of  treaty,  direct 
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appeal  will  not  lie  to  this  court;  Lapina  v.  Williams,  232  U.  S.  89,  58 
L.  Ed.  519,  34  Sup.  Ct.  196,  Immigration  Act  of  1907  construed  as 
extending  to  all  aliens,  whether  entering  for  first  time  or  returning 
after  temporary  absence;  United  States  v.  Sprung,  187  Fed.  905,  110 
C.  C.  A.  37,  under  Immigration  Act  of  1907,  providing  for  deportation 
of  aliens  entering  unlawfully,  fact  that  alien  entering  is  resident  and 
left  temporarily  is  immaterial 

Restriction  Act  did  not  intend  to  prevent  re-entry  of  Chinese  merchants 
leaving  temporarily. 

^Approved  in  Frick  v.  Lewis,  195  Fed.  697,  115  C.  C.  A.  493,  under 
Immigration  Act  of  1907,  authorizing  Secretary  to  deport  alien,  fact 
that  alien  entering  has  been  resident  for  number  of  years  and  declared 
intention  to  become  citizen  and  left  country  for  temporary  purpose,  is 
immaterial;  Sprung  v.  Morton,  182  Fed.  337,  holding  alien  woman  law- 
fully entering  country  and  married  to  American  citizen  was  not  subject 
to  deportation;  United  States  v.  Chin  Quong  Look,  52  Fed.  204,  fol- 
lowing rule;  United  States  v.  Que  Lim,  83  Fed.  140,  holding  wife  of 
merchant  residing  here,  not  laborer,  entitled  to  enter  without  certifi- 
cate prescribed  by  1  Supp.  Rev.  Stats.,  par.  459;  United  States  v.  Pin 
Kwan,  94  Fed.  826,  Chinese,  not  laborer,  having  certificate  and  becom- 
ing merchant  cannot,  in  absence  of  fraud,  afterward  be  deported  be- 
cause of  defects  in  description  in  certificate;  United  States  v.  Chin  Fee, 
94  Fed.  830,  831,  holding  Chinese  physician,  resident  here  and  going 
to  China  on  visit,  entitled  to  remain  in  United  States  after  entry. 

144  U.  8.  64-75,  36  L.  Ed.  346,  12  Sup.  Ok  581,  BUTLER  ▼.  NATIONAL 
HOME  FOB  DISABLED  VOLUNTEER  80LDIEB8. 

Where  plaintiff  is  corporation  created  by  Congress,  defendant  is  en- 
titled to  removal. 

Approved  in  Supreme  Lodge  v.  Hill,  76  Fed.  471,  22  C.  C.  A.  280, 
, following  rule;  Bankers'  Trust  Co.  v.  Texas  etc.  Ry.  Co.,  241  U.  S.  306, 
60  L.  Ed.  1015,  36  Sup.  Ct.  569,  snit  by  citizen  of  State  against  rail- 
road corporation  organized  under  act  of  Congress  is  not  suit  between 
citizens  of  different  States  of  which  Federal  District  Court  has  juris- 
diction; Canary  Oil  Co.  v.  Standard  Asphalt  etc.  Co.,  182  Fed.  664, 
holding  plaintiff  oil  company  -was  corporation  organized  under  act  of 
Congress,  and  cause  is  removable;  Rural  Home  Tel.  Co.  v.  Powers,  176 
Fed.  988,  fact  that  defendant  in  action  in  State  court  is  receiver  ap- 
pointed by  Federal  court  does  not  render  cause  removable;  Larabee 
v.  Dolley,  175  Fed.  384,  while  under  act  of  1887  national  banks  are 
deemed  citizens  of  States  where  located  for  purposes  of  Federal  juris- 
diction, national  bank  located  in  Kansas  may  sue  in  Federal  court  to 
enjoin  illegal  expenditure  of  public  money  by  State  officers;  A.  L.  Wolff 
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&  Co.  v.  Choctaw  etc.  R.  Co.,  133  Fed.  603,  action  against  corporation 
created  by  act  of  Congress  can  only  be  maintained  in  Federal  court  of 
district  of  which  it  is  inhabitant;  State  v.  Frost,  113  Wis.  648,  89  N.  W. 
920,  holding  information  in  equity  in  behalf  of  State  to  enjoin  Federal 
receiver  from  destroying  railroad  for  purpose  of  selling  materials  com- 
posing it,  pursuant  to  order  of  Federal  court,  is  removable. 

Distinguished  in  Marrs  v.  Felton,  102  Fed.  776,  holding  where  Fed- 
eral receiver  of  State  corporation  is  properly  joined  with  codefendant 
who  has  no  right  of  removal  and  suit  does  not  involve  separable  con- 
troversy, it  cannot  be  removed  by  receiver. 

Trial  court  may  direct  verdict  for  plaintiff  where  deff oxidant's  opening 
statement  snows  no  defense. 

Approved  in  United  States  v.  Dietrich,  126  Fed.  678,  directing  acquit- 
tal on  opening  statement  of  prosecution;  Lyman  v.  Kansas  City  etc. 
R.  Co.,  101  Fed.  639,  holding  statements  by  counsel  at  trial  disclaim- 
ing any  purpose  of  bill  to  have  either  modified  or  set  aside  a  proxy 
binds  client;  Hornblower  v.  George  Washington  University,  31  App. 
D.  C.  72,  affirming  directed  verdict  for  defendant  in  action  by  archi- 
tect for  compensation  for  services,  where  statement  of  plaintiff's 
counsel  showed  action  was  barred  by  statute  of  limitations;  Pratt  v. 
Conway,  148  Mo.  299,  71  Am,  St.  Rep.  607,  49  S.  W.  1030,  counsel's 
admission,  in  opening  statement,  that  plaintiff  is  owner  of  note  in  suit 
binds  defendant. 

Power  of  trial  court  to  direct  verdict  at  close  of  opening  statement 
of  plaintiff's  counsel.    Note,  14  Ann.  Oas.  699. 

Right  to  direct  verdict  or  enter  nonsuit  on  opening  statement  of 
counsel.    Note,  29  L.  R.  A.  (N.  S.)  220. 

144  TT.  8.  75-92,  36  L.  Ed.  362,  12  Sup.  Ot.  660,  KENT  V.  LAKE  SUPERIOR 
CANAL  ETC.  CO. 

Remedy  for  error  in  sale,  under  foreclosure  of  trust  deed  is  in  court 
making  decree. 

Approved  in  Furnald  v.  Glenn,  56  Fed.  374,  holding  equity  will  not 
interfere  with  judgment  of  other  court,  because  procured  by  fraud,  if* 
relief  still  available  in  that  court. 

Character  and  kinds  of  judgments  and  orders  not  collaterally  as- 
sailable for  fraud  not  affecting  jurisdiction.  Note,  36  L.  R.  A. 
(N.  S.)  982. 

Decree  in  foreclosure  suit,  Instituted  by  trustee  in  good  faith,  binds 
bondholders. 

Approved  in  Fletcher  v.  Ann  Arbor  R.  R.  Co.,  116  Fed.  481,  53 
C.  C.  A.  647,  holding  beneficiary  in  mortgage  deed  made  to  and  fore- 
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closed  by  trustee  cannot  avoid  sale  after  confirmation  and  distribution 
of  proceeds  on  ground  that  property  bid  in  at  less  than  value  by  syndi- 
cate, of  which  receiver  making  sale  was  member,  where  no  fraud 
charged  against  trustee;  Rumsey  v.  People's  Ry.  Co.,  154  Mo.  245,  55 
S.  W.  624,  holding  bondholders  not  necessary  parties  to  suit  against 
trustee  to  foreclose  mortgage  securing  bonds;  Pollitz  v.  Farmers'  etc. 
Trust  Co.,  53  Fed.  212,  following  rule;  Farmers'  etc.  Trust  Co.  v.  Kan- 
sas City  etc.  R.  Co.,  53  Fed.  185,  bondholders  have  no  right  to  be  made 
parties  to  suit  unless  trustee  acts  in  bad  faith. 

Representation    of   bondholders    by    mortgage   trustee.    Note,   16 
L.  R.  A.  (N.  8.)  1009,  1012. 

Trustee  may  recognise  paramount  Hen  of  receiver's  certificates  and 
thereby  bind  bondholders. 

Approved  in  Pueblo  Trac.  &  E.  Co.  v.  Allison,  30  Colo.  341,  70  Pac. 
425,  holding  building  of  mile  of  road  in  order  to  save  forfeiture  of 
company's  privilege  of  using  streets,  not  such  overwhelming  necessity 
where  application  did  not  allege  that  city  would  enforce  forfeiture,  as 
to  warrant  issuance  of  receiver's  certificates  to  defray  cost  lien  prior 
to  mortgage. 

Distinguished  in  Fidelity  etc.  Safe  Deposit  Co.  v.  Roanoke  Iron  Co., 
68  Fed.  625,  626,  holding  equity  court  has  no  power  to  authorize  cor- 
poration receiver  to  issue  certificates  having  paramount  lien  on  prop- 
erty without  consent  of  all  lien  creditors. 

Relation  of  receivers  to  pre-existing  liens,  and  remedies  for  their 
enforcement.    Note,  71  Am.  St.  Rep.  380. 

Receiver's  certificate.    Note,  Ann.  Cas.  19130,  47. 

Priority  of  claims  against  property  in  receiver's  hands  over  re- 
corded liens.    Note,  2  L.  R.  A.  (N.  S.)  1056. 

Averments  of  legal  conclusions  are  not  admitted  by  demurrer. 
Approved  in  Hull  v.  Burr,  206  Fed.  3,  124  C.  C.  A.  135,  where  trus- 
tee in  bankruptcy  appointed  in  Massachusetts  for  corporation  doing 
business  in  Florida  sues  in  Florida  to  recover  property  of  corporation, 
defendant  in  such  suit  could  not  maintain  suit  in  Massachusetts  to  re- 
strain proceedings  in  Florida  court;  Crockett  v.  McLanahan,  109  Tenn. 
525,  72  S.  W.  952,  holding  allegation  in  action  for  libel  as  to  want  of 
probable  cause  not  admitted  by  demurrer. 

Demurrer  to  general   allegation   of  fraud  as   confession   thereof. 
Note,  14  Ann.  Gas.  368. 

Relief,  granted  under  prayers  for  general  relief,  mutt  conform  to  case 
made  by  bilL 
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Approved  in  dissenting  opinion  in  London  etc.  Bank  v.  Dexter  Horton 
&  Co.,  126  Fed.  608,  61  C.  C.  A.  515,  majority  holding  in  action  by 
mortgagee  who  has  purchased  property  at  foreclosure  sale  to  cut  off 
defendant's  right  of  redemption,  court  may  decree  general  foreclosure 
and  resale  under  prayer  for  general  relief. 

144  T7.  S.  92-96,  36  L.  Ed.  358,  12  Sup.  Ct.  615,  IN  BE  HEATH. 

Bepeal  of  prior  act  does  not  necessarily  repeal  later,  embodying  all 
its  provisions. 

Approved  in  Cross  v.  Burke,  146  U.  S.  87,  86  L.  Ed.  898,  13  Sup.  Ct. 
23,  and  Chapman  v.  United  States,  164  U.  S.  451,  41  L.  Ed.  510,  17  Sup. 
Ct.  79,  both  following  rule;  Gonzales  v.  Cunningham,  164  U.  S.  621, 
41  L.  Ed;  575,  17  Sup.  Ct.  185,  §  1852,  New  Mexico  laws  of  1852,  relat- 
ing to  power  of  justices  to  act  for  each  other,  not  inconsistent  with 
26  Stat.  226. 

Distinguished  in  Harless  v.  United  States,  88  Fed.  101,  31  C.  C.  A. 
397,  holding  section  11,  Act  March,  1895,  confers  full  appellate  powers 
to  Court  of  Appeals  of  Indian  Territory;  Gaston  v.  Lamkin,  115  Mo. 
34,  21  S.  W.  1104,  holding  section  855,  Mo.  Rev.  Stats.,  means  elections  r 
to  be  held  in  conformity  with  law  at  time  of  election  and  at  time  of 
passage  of  act. 

Effect  upon  adopting  statute  of  amendment  or  repeal  of  adopted 
statute.    Note,  9  Ann.  Gas.  303. 

Supreme  Court  cannot  review,  on  writ  of  error,  decision  of  District 
Supreme  Court  in  criminal  case. 

Approved  in  Laurel  Oil  &  Gas  Co.  v.  Morrison,  212  U.  S.  296,  63 
L.  Ed.  519,  29  Sup.  Ct.  394,  act  of  1905  providing  for  appeals  and  writs 
of  error  from  United  States  courts  in  Indian  Territory  to  United  States 
Court  of  Appeals  in  Indian  Territory  and  to  Circuit  Court  of  Appeals 
is  exclusive,  and  there  is  no  appeal  or  writ  of  error  in  such  case  from 
Circuit  Court  of  Appeals  to  this  court;  Sinclair  v.  District  of  Colum- 
bia, 192  U.  S.  19,  48  L.  Ed.  824,  24  Sup.  Ct.  213,  denying  Supreme 
Court's  jurisdiction  to  review  criminal  judgment  of  Court  of  Appeals 
of  District  of  Columbia,  under  District  Code,  §  233 ;  Dent  v.  United 
States,  8  Ariz.  415,  76  Pac.  456,  following  decision  of  Circuit  Court  of 
Appeals  in  case  not  appealable  to  that  court  and  affirming  conviction 
of  person  pasturing  sheep  on  public  lands  in  violation  of  rules  of  Sec- 
retary of  Interior  under  authority  of  act  of  1897;  Cross  v.  United 
States,  145  U.  S.  575,  36  L.  Ed.  822,  12  Sup.  Ct.  843,  Cross  v.  Burke, 
146  U.  S.  84,  86  L.  Ed.  897,  13  Sup.  Ct.  22,  In  re  Schneider,  148  U.  S. 
162,  37  L.  Ed.  406,  13  Sup.  Ct.  572,  and  Chapman  v.  United  States,  164 
U.  S.  448,  41  L.  Ed.  508,  17  Sup.  Ct.  77,  all  following  rule;  Gonzales  v. 
Cunningham,  164  U.  S.  617,  41  L.  Ed.  574,  17  Sup.  Ct.  184,  holding 
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appeal  lies  to  Supreme  Court  from  territorial  court  of  New  Mexico  in 
habeas  corpus;  Brown  v.  United  States,  171  U.  S.  637,  43  L.  Ed.  315, 
19  Sup.  Ct.  58,  no  appeal  lies  to  Supreme  Court  in  capital  cases  from 
District  Court  of  Indian  Territory;  In  re  Chapman,  156  U.  S.  215,  39 
L.  Ed.  402,  15  Sup.  Ct.  332,  arguendo. 

Distinguished  in  Chapman  v.  United  States,  8  App.  D.  C.  320,  321, 
allowing  writ  of  error  in  criminal  case  involving  constitutionality  of 
act  of  Congress. 

144  V.  S.  97-104,  36  L.  Ed.  360,  12  Bop.  Ot  667,  GORDON  T.  THIRD  HAT. 


Supreme  Court  will  not  reverse  because  diverse  citizenship  questioned 
for  first  time,  if  record  shows  it. 

Approved  in  Howe  v.  Howe  &  Owen  Ball  Bearing  Co.,  154  Fed.  822, 
83  C.  C.  A.  536,  holding,  in  suit  for  specific  performance  of  contract 
to  convey  half  interest  in  patent  to  corporation,  evidence  was  sufficient 
to  sustain  conclusion  of  lower  court  that  value  of  property  was  more 
than  two  thousand  dollars  and  citizenship  of  parties  was  diverse; 
People's  Tel.  etc.  Co.  v.  East  Tennessee  TeL  Co.,  103  Fed.  215,  43 
C.  C.  A.  185,  holding  description  of  complainant  in  title  of  bill  filed  by 
resident  of  Tennessee,  as  duly  incorporated  under  laws  of  Kentucky, 
is  sufficient  allegation  of  complainant's  citizenship  as  against  objection 
first  raised  on  appeal,  though  there  is  no  direct  averment  that  com- 
plainant is  citizen  of  different  State  from  that  of  defendant;  Ward  v. 
Blake  Mfg.  Co.,  56  Fed.  440,  5  C.  C.  A.  538,  holding  averment  that 
"plaintiff  is  corporation  organized  and  domiciled  in,"  etc.,  sufficient; 
Blair  v.  Silver  Peak  Mines,  93  Fed.  335,  holding  proof  of  residence  in 
certain  town  for  seventy  years  and  of  ownership  of  house  therein  is 
prima  facie  proof  of  citizenship. 

Extension  of  time,  to  release  surety,  must  have  binding  legal  force. 

Approved  in  Bearse  v.  Lebowich,  212  Mass.  351,  99  N.  E.  176,  credi- 
tor's understanding  with  debtor  that  different  rate  of  interest  shall  be 
charged  while  payment  is  delayed  does  not  release  surety  where  no 
definite  extension  of  time  is  granted;  Rosenbaum  v.  Hayes,  10  N.  D. 
328,  86  N.  W.  980,  applying  rule  to  factor's  lien. 

Consideration  for  agreement  extending  time  of  payment.    Note,  52 
L.  R.  A.  (N.  8.)  384. 

Unauthorized  alteration  of  written  instruments.    Note,  86  Am.  St. 
Rep.  116. 

Miscellaneous.  Cited  in  Feller  v.  McKillip,  109  Mo.  App.  64,  81 
S.  W.  642,  construing  agreement  between  wholesaler  and  retailer  ex- 
tending debt  due  from  latter,  and  mortgage  securing  it,  till  "fall  sea- 
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son/'  as  an  extension  of  mortgage  for  definite  period;  Third  Nat.  Bank 
v.  Gordon,  53  Fed.  472,  in  statement  of  facts. 

)44  V.  S.  104-119,  36  L.  Ed.  363,  12  Sup.  Ct.  585,  CAMDEN  T.  8TX7ABT. 

Creditor*'  rights  cannot  be  defeated  by  simulated  payment  of  stock 
subscriptions. 

Approved  in  Babbitt  v.  Read,  215  Fed.  411,  under  Constitution  and 
statutes  of  Missouri,  where  corporation  issues  stock  in  payment  for 
property,  property  must  be  fair  equivalent  to  par  value  of  stock,  other- 
wise stockholder  is  liable  for  difference  to  creditor  who  became  such 
without  knowledge  of  fact;  Kiskadden  v.  Steinle,  203  Fed.  379,  121 
C.  C.  A.  559,  where  partners  organize  corporation  and  transfer  to  it 
partnership  property  in  exchange  for  stock,  liability  of  partner  for 
unpaid  balance  may  be  enforced  by  trustee  in  bankruptcy  for  benefit 
of  general  creditors;  In  re  L.  M.  Alleman  Hardware  Co.,  172  Fed.  614, 
stockholder  having  given  no  value  for  stock  was  liable  to  estate  of 
bankrupt  corporation  therefor,  and  not  entitled  to  allowance  of  his 
claim  until  other  creditors  were  satisfied;  Taylor  v.  Cummings,  127 
Fed.  110,  62  C.  C.  A.  108,  holding  where  members  of  firm  organized 
corporation  and  exercised  good  faith  in  accepting  valuation  of  assets 
fixed  by  bookkeeper,  fact  that  by  reason  of  errors  in  bookkeeper's 
statement  there  was  material  overvaluation  does  not  render  stockholders 
receiving  fully  paid  stock  for  interest  in  firm  liable  to  creditors  for 
difference;  Stratton's  Independence  v.  Dines,  126  Fed.  977,  holding  Eng- 
lish corporation  organized  to  take  over  mining  property  in  Colorado, 
by  sole  owner,  who  conveyed  property  to  corporation  and  received  all 
issued  stock,  except  seven  shares  which  were  allotted  to  seven  other 
persons  for  purpose  of  complying  with  English  law,  cannot  sue  to  re- 
cover damages  for  false  representations  made  by  him  to  associates  as 
to  value  of  property;  Vermont  Marble  Co.  v.  Declez  Granite  Co.,  135 
Cal.  587,  87  Am.  St.  Rep.  150,  67  Pac.  1060,  holding  stockholders  or- 
ganizing corporation  with  stock  of  par  value  of  one  hundred  dollars, 
who  by  oral  agreement  among  themselves,  had  paid-up  shares  issued  to 
themselves  at  purchase  rate  of  twenty  dollars,  are  liable  to  creditors 
for  unpaid  balance  on  corporation's  insolvency;  Merchants'  Mut.  Ad- 
justing Agency  v.  Davidson,  23  Cal.  App.  280,  137  Pac.  1093,  judgment 
creditor  of  insolvent  corporation  may  enforce  payment  of  full  par  value 
of  stock  less  price  actually  paid  by  stockholder,  although  corporation 
sold  stock  at  less  than  par  in  good  faith  to  procure  capital  to  con- 
duct its  business;  Spratling  v.  Westbrook,  140  Ga.  630,  79  S.  E.  538, 
trustee  in  bankruptcy  of  insolvent  corporation  may  .recover  unpaid 
stock  subscription  from  stockholder;  Fouche  v.  Merchants'  Nat.  Bank, 
110  Ga.  841,  36  S.  E.  262,  holding  recital  in  stock  certificate  that  shares 
are  full  paid  and  nonassessable  does  not  protect  person  named  as  owner 
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from  liability  for  unpaid  subscription,  if  be  at  time  of  purchase  knew 
subscription  was  due;  State  Trust  Co.  v.  Turner,  111  Iowa,  670,  82 
N.  W.  1031,  holding  where  property  received  by  corporation  at  exces- 
sive valuation  in  payment  for  shares,  owner  of  such  stock  is  liable  to 
creditors  for  difference  between  true  value  of  property  and  face  value 
of  stock;  Moore  v.  Universal  Elev.  Co.,  122  Mich.  61,  80  N.  W.  1019, 
holding  stockholder's  liability  cannot  be  evaded  by  putting  in  property 
which  is  exchanged  for  stock  at  price  in  excess  of  real  value  or  by  issu- 
ance of  fully  paid-up  stock;  Chrisman  etc.  Banking  Co.  v.  Independ- 
ence Mfg.  Co.,  168  Mo.  643,  68  S.  W.  1028,  holding  subscriber  to  cor- 
porate stock  that  has  not  been  fully  paid  up  cannot,  by  any  device  or 
arrangement  with  company,  its  officers  or  stockholders,  surrender  stock 
to  company  and  be  released  from  liability  for  amount  unpaid  on  such 
stock ;  Security  Trust  Co.  v.  Ford,  75  Ohio  St.  338,  8  L.  R.  A.  (N.  S.) 
263,  79  N.  E.  478,  original  subscribers  to  stock  of.  West  Virginia  cor- 
poration cannot  avoid  liability  to  pay  full  par  value  of  stock  by  in- 
serting in  articles  of  incorporation  provision  that  stock  shall  be  sold 
at  fifty  cents  on  dollar  and  when  that  is  paid  stock  shall  be  issued  as 
fully  paid  and  nonassessable;  Macbeth  v.  Banfield,  45  Or.  565,  106  Am. 
St.  Rep.  670,  78  Pac.  697,  determining  whether  property  given  in  ex- 
change for  fully  paid-up  stock  was  overvalued;  O 'Bear-Nester  Glass  Co. 
v.  Antiexplo  Co.,  101  Tex.  435, 130  Am.  St.  Rep.  865,  16  L.  R.  A.  (N.  S.) 
520,  108  S.  W.  969,  unpatented  formula  is  not  property  and  persons 
receiving  stock  in  return  for  such  formula  will  be  liable  to  creditors  of 
corporation  for  face  value  of  stock;  Davies  v.  Ball,  64  Wash.  301,  Ann. 
Gas.  1914B,  750,  116  Pac.  836,  under  provision  of  code  making  stock- 
holder liable  to  creditor  to  amount  of  unpaid  subscription  to  capital 
stock,  incorporators  are  liable  to  receiver  for  par  value  of  stock  less 
proportionate  part  of  actual  value  of  property  transferred  in  payment 
thereof;  Hooper  v.  Central  Trust  Co.,  81  M<L  580,  29  L.  R.  A.  268,  32 
Atl.  510,  following  rule ;  Kelly  v.  Clark,  21  Mont.  327,  69  Am.  St.  Rep. 
682,  42  L.  R.  A.  630,  53  Pac.  966,  following  rule  where  stockholders 
pay  for  mine  worth  one  and  two-thirds  per  cent  of  stock  with  which 
paid,  and  repurchased  stock  at  two  and  one-half  per  cent  of  par  value; 
Grant  v.  East  &  West  R.  Co.,  54  Fed.  575,  4  C.  C.  A.  511,  holding  pay- 
ment in  property  in  good  faith  puts  end  to  trust  fund  of  unpaid  sub- 
scriptions for  payment  of  debts;  Barcus  v.  Gates,  89  Fed.  789,  32 
C.  C.  A.  337,  persons  purchasing  stock  at  less  than  par  value  may  main- 
tain bill  to  rescind  subscription;  Van  Cleve  v.  Berkey,  143  Mo.  122,  42 
L.  R.  A.  599,  44  S.  W.  745,  holding  where  fully  paid-up  stock  given 
for  worthless  invention,  assignees  having  knowledge  are  liable  to  credi- 
tors in  good  faith,  though  no  fraud  shown ;  dissenting  opinion  in  Shields 
v.  Clifton  Hill  Land  Co.,  94  Tenn.  170,  26  L.  R.  A.  523,  28  S.  W.  679, 
majority  holding  property  taken  by  corporation  in  payment  for  paid-up 
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stocky  presumed  equal  to  value  of  stock  in-  absence  of  allegation  of 
fraud. 

Distinguished  in  Iowa  Drug  Co.  v.  Souers,  139  Iowa,  82,  19  L.  B.  A. 
(N.  S.)  115,  117  N.  W.  304,  where  wholesale  drug  company  purchasing 
stock  of  retail  dealer  issued  stock  in  payment  and  made  dealer  its  man- 
ager, corporation  cannot  avoid  transfer  of  stock  though  transaction  was 
disadvantageous  to  it;  Rickerson  etc.  Mill  Co.  v.  Farrell  etc.  Mach. 
Co.,  75  Fed.  559,  23  C.  C.  A.  302,  holding  purchasers  of  new  issue  of 
stock  below  par  not  liable  for  full  value  where  creditor  knew  facts. 

Corporations — Personal  liability  of  promoters.    Note,  45  Am.  St. 
Rep.  725. 

Validity  as  regards  corporate  creditors  of  release  by  corporation 
of  unpaid  stock  subscription.    Note,  Ann.  Oas.  1912B,  491. 

How   far  payment  for   stock   by   property   protects   shareholder 
against  creditors.    Note,  42  L.  R.  A.  609,  612. 

Stockholder's  liability  on  stock  issued  at  discount.    Note,  8  L.  R.  A. 
(N.  8.)  263. 

Power  of  corporation  to  issue  fully  paid-up  stock  and  debentures 
at  a  discount.    Note,  7  E.  R.  0.  402. 

Goodwill  of  busineei  cannot  be  credited  on  unpaid  subscription  where 
value  uncertain. 

Approved  in  Hobgood  v.  Ehlen,  141  N.  C.  353,  53  S.  E.  861,  where 
corporation  was  organized  under  laws  of  Delaware  with  capital  stock 
of  one  hundred  thousand  dollars  to  take  over  business  of  lumber  firm 
with  assets  valued  at  eight  hundred  and  ninety-six  dollars  and  sixty- 
three  cents,  and  secretly  paid  actual  cash  therefor,  acquiring  nothing 
but  goodwill  of  firm,  stockholders  were  liable  to  creditors  to  amount 
of  par  value  of  stock;  Salt  Lake  Hardware  Co.  v.  Tintic  Milling  Co., 
13  Utah,  430,  45  Pac.  202,  holding,  where  property  taken  for  stock  sub- 
scription is  worthless,  stockholders  liable  for  unpaid  subscriptions;  dis- 
senting opinion  in  Shields  v.  Clifton  Hill  Land  Co.,  94  Tenn.  169,  26 
L.  R.  A.  523,  28  S.  W.  679,  majority  holding  property  taken  by  corpo- 
ration in  payment  for  paid-up  stock  presumed  equal  to  value  of  stock, 
in  absence  of  allegation  of  fraud. 

Where  books  show  no  assessment*,  stockholder  has  burden  of  showing 
how  balance  was  paid. 

Approved  in  Hargadine-McKittrick  Dry  Goods  Co.  v.  Breedlove,  36 
Okl.  770,  130  Pac.  268,  in  suit  by  creditor  of  corporation  to  recover 
stockholder's  liability,  where  creditor  proves  subscription  and  assign- 
ment to  him,  burden  of  proof  of  nonpayment  of  subscription  does  not 
rest  on  him. 

XV— 73 
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Presumption  Is  in  favor  of  correctness  of  master's  conclusions  in  ac- 
count. 

Approved  in  Columbus,  S.  &  H.  R.  R.  Co.  Appeals,  109  Fed.  218,  48 
C.  C.  A.  275,  Taintor  v.  Franklin  Nat.  Bank  of  New  York,  107  Fed. 
«S27,  and  Fidelity  &  Casualty  Co.  v.  St.  Matthew's  Sav,  Bank,  104  Fed. 
860,  44  C.  C.  A.  225,  all  reaffirming  rule;  Hitner  v.  Diamond  State 
Steel  Co.,  207  Fed.  620,  621,  confirming  report  of  master,  where  refer- 
ence was  by  court,  that  receivers  are  not  entitled  to  expenditures  made, 
without  authority  of  court,  in  effort  to  reorganize  corporation;  Des 
Moines  Gas  Co.  v.  City  of  Des  Moines,  199  Fed.  206,  confirming  mas- 
ter's report  that  ninety  cent  gas  rate  is  sufficient  to  give  reasonable 
return  on  capital  invested;  Bliss  v.  Washoe  Copper  Co.,  186  Fed.  825, 
109  C.  C.  A.  133,  affirming  findings  of  trial  court  based  on  master's 
report  as  to  damages  done  to  crops  and  stock  of  farmers  by  smoke  and 
fumes  from  smelter  and  denying  injunction;  Houston  Oil  Co.  v.  Wil- 
li elm,  182  Fed.  477,  104  C.  C.  A.  618,  evidence  that  vendor  refused  to 
warrant  title  and  that  defendants  knew  complainant's  predecessor 
claimed  title  through  deeds  of  record  was  sufficient  to  sustain  master's 
report  that  defendants  were  not  bona  fide  purchasers  as  against  com- 
plainant, whose  title  came  from  defendant's  grantor  by  prior  deed,  but 
record  of  which  was  destroyed  by  fire;  Fullerton  Walnut  Growers' 
Assn.  v.  Anderson-Barngrover  Mfg.  Co.,  166  Fed.  453,  92  C.  C.  A.  295, 
affirming  decree  based  on  master's  report  as  to  profits  made  by  in- 
fringer of  Farrell  patent  for  process  for  bleaching  walnuts;  The  Inca, 
148  Fed.  367,  78  C.  C.  A.  273,  applying  rule  to  findings  of  fact  by  trial 
court  in  action  for  sinking  of  bark  while  in  tow  of  tug;  McCourt  v. 
Singers-Bigger,  145  Fed.  112,  7  Ann.  Cas.  287,  76  C.  C.  A.  73,  state- 
ment of  account  made  by  master  approved  by  court  not  reviewable  on 
appeal  where  master  not  required  to  report  evidence  and  did  not  do 
so ;  Southern  Pine  Co.  v.  Savannah  Trust  Co.,  141  Fed.  805,  73  C.  C.  A. 
60,  applying  principle  to  findings  of  fact  by  referee  in  bankruptcy  on 
conflicting  evidence ;  Buckingham  v.  Estes,  128  Fed.  587,  63  C.  C.  A.  20, 
applying  rule  where  trial  court  affirmed  findings  of  master  on  account- 
ing of  rents;  Town  of  Grove  v.  Haskell,  31  Okl.  80,  116  Pac.  806,  in 
original  action  in  Supreme  Court  over  eounty  election  contest,  court 
had  power  to  appoint  referee  to  hear  case  and  report  his  findings  of 
fact  and  conclusions  of  law  and  give  report  presumption  of  correctness; 
Girard  Ins.  Co.  v.  Cooper,  162  U.  3.  538,  40  L.  Ed.  1066,  16  Sup.  Ct. 
882,  Metropolitan  Nat.  Bank  v.  Rogers,  53  FeU  779,  3  C.  C.  A.  666, 
Emil  Kiewert  Co.  v.  Juneau,  78  Fed.  712,  24  C.  C.  A.  294,  Eagle  Mfg. 
Co.  v.  Hanaway,  90  Tex.  582,  583,  40  S.  W.  13,  and  Cann  v.  Cann,  40 
W.  Va.  152,  20  S.  E.  914,  all  following  rule;  Morgan  v.  Daniels,  153 
U.  S.  124,  88  L.  Ed.  658,  14  Sup.  Ct.  773,  following  rule  in  case  of 
decision  of  commissioner  of  patents  as  to  priority  of  invention;  Otten- 
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berg  v.  Corner,  76  Fed.  266,  34  L.  R.  A.  622,  22  C.  C.  A.  163,  and  Denver 
etc.  R.  Co.  v.  Ristine,  77  Fed.  59,  23  C.  C.  A.  13,  following  rule  as  to 
findings  of  fact  by  lower  court;  Salt  Lake  Hardware  Co.  v.  Tintic  Mill- 
ing Co.,  13  Utah,  429,  45  Pac.  201,  cited  incorrectly  as  to  what  are 
necessary  allegations  to  hold  stockholders  of  insolvent  corporation 
liable. 

Conclusiveness  and  weight  of  master's  findings  of  fact.    Note,  19 
Ann.  Gas.  912. 

Miscellaneous.  Cited  in  Stuart  v.  Peyton,  97  Va.  821,  824,  34  &  E. 
700,  701,  as  to  history  of  case. 

144  TJ.  S.   llfr-126,  36  I*.  Ed.  368,   12   Sap.   Ot.   669,  LAOASSAGNE  v* 
OHAPTJIS. 

Injunction  Is  intended  to  afford  preventive  relief,  not  to  redress  alleged 
wrongs. 

Approved  in  Black  v.  Jackson,  177  U.  S.  361,  44  L.  Ed.  806,  20  Sup. 
Ct.  652,  denying  mandatory  injunction  to  prevent  trespass  on  home- 
stead entry;  United  States  v.  United  States  Steel  Corp.,  223  Fed.  59, 
corporation  not  in  itself  monopoly  in  restraint  of  trade  within  mean- 
ing of  Anti-trust  Act  of  1890  should  not  be  dissolved  because  it  has  in 
past  combined  with  others  to  restrain  trade,  where  such  unlawful  acts 
have  been  discontinued;  Roy  v.  Moore,  85  Conn.  166,  82  Atl.  236,  deny- 
ing injunction  in  suit  involving  title  to  land,  to  take  possession  from 
one  and  give  it  to  another;  Hall  v.  Henninger,  145  Iowa,  239,  139  Am. 
St.  Rep.  412,  121  N.  W.  9,  denying  permanent  injunction  to  deprive  ten- 
ant at  will  of  possession  before  tenancy  is  terminated  by  statutory 
notice  to  quit;  Morris  v.  Gray,  37  Okl.  698,  132  Pac.  1096,  in  suit  to  en- 
join interference  with  possession  of  land,  where  it  appears  defendant  was 
in  possession  at  time  of  filing  petition,  and  petition  was  dismissed,  court 
properly  ordered  defendants  restored  to  possession  of  which  injunction 
deprived  them;  Laughlin  v.  Farris,  7  Okl.  9,  50  Pac.  256,  denying  man- 
datory injunction  to  recover  possession  of  realty  where  petition  shows 
adequate  law  remedy. 

Equity  will  not  take  Jurisdiction  of  salt  by  one  who  has  been  evicted 
until  he  establishes  title  at  law. 

Approved  in  Abraham  v.  Casey,  179  U.  S.  217,  218,  219,  45  L.  Ed. 
159,  160,  21  Sup.  Ct.  91,  as  to  question  of  res  ad  judicata  of  judgment 
in  principal  case;  Cosmos  Exploration  Co.  v.  Gray  Eagle  Oil  Co.,  112 
Fed.  9,  61  L.  R.  A.  230,  50  C.  C.  A.  79,  holding  averments  in  bill  to 
determine  title  or  right  of  possession  by  one  out  of  possession  that 
defendant  has  drilled  oil  wells  on  land,  and  is  taking  oil  therefrom, 
against  which  injunction  is  asked,  make  bill  demurrable  as  in  effect  on 
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injunction  bill;  Davidson  v.  Calkins,  92  Fed.  239,  following  rale;  Ryder 
v.  Bateman,  93  Fed.  22,  arguendo. 

-Distinguished  in  Lacassagne  v.  Abraham,  51  La.  Ann.  846,  25  South. 
443,  holding  mortgage  a  quasi  alienation,  and  the  sale  under  it  the 
remedy  and  consequence  of  it. 

Injunction  as  remedy  for  past  injuries.    Note,  Ann.  Gas.  1913D, 
968. 

Right  to  preliminary  injunction  having  effect  of  transferring  pos- 
session of  property.    Note,  39  L.  R.  A.  (N.  8.)  32,  33. 

Pendency  of  suit  Involving  title  to  realty  is  notice  to  whole  world. 
Approved  in  Roussel  v.  Railways  Realty  Co.,  137  La.  626,  69  South. 

31,  where  railroad,  having  actual  and  constructive  notice  of  pendency 
of  suit  for  recovery  of  land,  enters  thereon  as  licensee  of  defendant 
and  lays  tracks,  plaintiff,  upon  obtaining  judgment,  will  be  put  in  pos- 
session and  relegated  to  action  for  recovery  of  value  of  land;  Wells  v. 
Goss,  110  La.  355,  34  South.  473,  holding  purchaser  pending  litigation 
acquires  no  title. 

Distinguished  in  King  v.  Davis,  137  Fed.  240,  Va.  Code  1887,  §  3566, 
providing  that  lis  pendens  not  binding  on  bona  fide  purchaser  unless 
memorandum  filed  with  clerk  of  county  where  land  lies,  does  not  apply 
to  Virginia  Federal  courts. 

Law  of  lis  pendens.    Note,  56  Am,  St.  Rep.  858. 

Jurisdiction  having  appeared  on  record  and  been  unquestioned  in 
former  suit  Is  concluded  in  later. 

Distinguished  in  Harrison  v.  Farmers'  Loan  etc.  Co.,  94  Fed.  729,  36 
C.  C.  A.  443,  holding,  where  decree  of  dismissal  is  erroneous,  it  will  be 
modified  on  appeal,  though  complainant  does  not  urge  error. 

Circuit  Court  has  Jurisdiction  of  suit  between  aliens-to  impeach  decree 
in  former  suit  in  same  circuit 

Distinguished  in  Braithwaite  v.  Jordan,  5  N.  D.  220,  31  L.  R.  A.  249, 
65  N.  W.  709,  folding  Federal  court  of  North  Dakota  has  not  exclu- 
sive jurisdiction  over  suit  on  bond  given  in  admiralty  suit  in  territorial 
court. 

Miscellaneous.    Cited  in  Carlson  v.  Sullivan,  146  Fed.  479,  77  C.  C.  A. 

32,  one  in  possession  of  land  claiming  whole  title  is  entitled  to  jury  to 
try  issue  of  title;  Casey  v.  Abraham,  113  La.  591,  592,  593,  37  South. 
487,  488,  reciting  history  of  litigation;  Lacassagne  v.  Abraham,  51  La. 
Ann.  843,  25  South.  442,  involving  same  facts. 

144  U.  a  126-130,  36  L.  Ed.  871,  12  Sup.  Ct.  656,  TRIPP  V.  SANTA  BOSA 
STREET  R.  R. 

Service  of  citation  by  deposit  of  copy  addressed  to  attorney  in  post- 
office  1b  insufficient 
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Approved  in  Martin  v.  Burford,  176  Fed.  555,  100  C.  C.  A.  159,  ser- 
vice of  citation  in  error  by  mail  is  insufficient,  but  where  court  has 
.acquired  jurisdiction,  new  citation  may  issue;  Tooele  Meat  etc.  Co.  v. 
Morse,  43  Utah,  521,  136  Pac.  967,  notice  of  entry  of  judgment  for 
plaintiff  in  Justice's  Court  was  properly  served  upon  attorneys  of 
defendant. 

Citation  may  be  waived  by  appearance  or  any  act  acknowledging  notice, 
but  It  must  be  personal. 

Approved  in  McFadden  v.  Mountain  View  Min.  &  Mill.  Co.,  97  Fed. 
672,  38  C.  C.  A.  354,  holding  rule  36  of  Circuit  Court  of  Appeals  for 
Ninth  Circuit,  providing  for  holding  of  September  term  at  Seattle,  and 
that  all  appeals  for  district  of  Washington  shall  be  heard  at  Seattle 
term,  unless  parties  stipulate  otherwise,  making  of  citation  issued  in 
September  after  Seattle  term  returnable  at  San  Francisco  is  waived  by 
stipulation  that  cause  be  heard  at  San  Francisco;  Andrews  v.  National 
etc.  Pipe  Works,  77  Fed.  775,  36  L.  R.  A.  153,  23  C.  C.  A.  454,  general 
acceptance  by  attorney  of  record  for  all  parties  valid,  though  only  signs 
as  solicitor  for  some ;  Neuberger  v.  Boyce,  29  Or.  461,  45  Pac.  909,  under 
section  531,  Oregon  Code,  service  of  notice  on  attorney,  temporarily  in 
county  of  trial,  is  valid ;  Davis  v.  Wakelee,  156  U.  S.  684,  39  L.  Ed.  583, 
15  Sup.  Ct.  556,  and  Farmers '  Loan  etc.  Co.  v.  Chicago  etc.  R.  Co., 
73  Fed.  "317,  19  C.  C.  A.  477,  arguendo. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal  Su- 
preme Court  for  review.    Note,  66  L.  R.  A.  846. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  R.  A.  541. 

144  U.  S.  130-132,  36  L.  Ed.  373,  12  Sup.  Ot.  836,  HALEY  ▼.  BREEZE, 

Supreme  Court  will  dismiss  writ  to  State  court  where  decision,  was  on 
ground  Independent  of  Federal  right. 

Approved  in  Nashville  etc.  Ry.  Co.  v.  Taylor,  86  Fed.  175,  following 
rule;  Hein  v.  Westinghouse  Air  Brake  Co.,  172  Fed.  526,  licensee  of 
patent  is  estopped  to  set  up  invalidity  of  contract  as  defense  to  action 
to  recover  royalties,  where,  after  knowledge  of  all  facts,  he  continued 
to  pay  royalties  for  fifteen  months  without  objection. 

Time  and  manner  of  raising  and  deciding  questions  in  State  court 
to  obtain  review  in  Federal  Supreme  Court.    Note,  63  L.  R»  A.  42. 

144  U.  a  133-136,  36  L.  Ed.  377,  12  Sup.  Ct.  538,  SOUTHERN  KANSAS 
RY.  CO.  v.  BRISCOE. 

Case  arising  under  act  granting  railroad  rights  through  territory  is  one 
under  United  States  laws. 
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Approved  in  Taylor  v.  Anderson,  197  Fed.  391,  where  defendant  in 
ejectment  in  State  court  to  recover  possession  of  Indian  land  sets  up 
deed  and  contends  that  under  proper  construction  of  acts  of  Congress 
he  is  entitled  to  land,  Federal  question  is  presented  justifying  review 
on  error  by  Federal  Supreme  Court. 

144  T7.  S.  136-142,  86  L.  Bd.  378,  12  Sup.  Ct.  662,  DELLMAN  v.  HASTINGS. 

Agent,  agreeing  to  account  for  interest,  is  not  excused  because  rate 
specified  is  usurious. 

Distinguished  in  Nashua  etc.  R.  Corp.  v.  Boston  etc.  R.  Corp.,  61  Fed. 
250,  9  C.  C.  A.  468,  under  facts. 

Right  of  agent  to  deny  title  of  principal  to  money  or  property 
received  as  agent.    Note,  8  Ann.  Cas.  572. 

Trust  relation  is  created  where  principal  places  money  with,  agext  to 
loan. 

Approved  in  Perea  v.  Harrrison,  7  N.  M.  676,  41  Pac.  531,  holding 
husband,  upon  death  of  wife,  taking  possession  of  funds  of  estate  which 
wife  held  as  administratrix,  liable  personally. 

Liability  of  executors,  trustees,  etc.,  for  compound  interest.    Note, 
29  L.  R.  A.  625. 

144  V.  S.  142-154,  36  L.  Ed.  380,  12  Sup.  Ot.  666,  BEDOK  ▼.  DAVIE. 

One  claiming  land,  through  parent  and  grandparent,  is  hound  by  Judg- 
ment against  them. 

Approved  in  Sheffield  etc.  Ry.  Co.  v.  Newman,  77  Fed.  794,  23  C.  C.  A. 
459,  applying  principle  and  holding  decree  of  sale  of  property  subject  to 
outstanding  certificates  not  binding  on  parties  holding  concurrent  liens 
and  not  party  to  former  suit. 

144  U.  S.  154-173,  36  L.  Bd.  384,  12  Sup.  Ot  575,  UNITED  STATES  T. 
BUDD. 

Olear,  unequivocal  proof  of  fraud  or  mistake  is  necessary  to  warrant 
canceling  patent. 

Approved  in  J.  J.  McCaskill  Co.  v.  United  States,  216  U.  S.  509,  54 
L.  Ed.  594,  30  Sup.  Ct.  386,  affirming  decree  for  cancellation  of  patent 
obtained  by  fraud  and  perjury  in  ex  parte  proceedings  in  land  office; 
United  States  v.  Stinson,  197  U.  S.  204,  49  L.  Ed.  725,  25  Sup.  Ct.  426, 
concurrent  findings  of  two  lower  courts  that  patentee  of  lands  con- 
veyed to  him  by  entryman  immediately  after  entry  not  guilty  of  fraud, 
not  disturbed  in  action  by  United  States  to  set  aside  patents;  Connor 
v.  United  States,  214  Fed.  530,  131  C.  C.  A.  68,  holding  evidence  insuffi- 
cient to  warrant  cancellation  of  patents  to  desert  lands  on  ground  of 
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false  testimony  in  final  proof  with  respect  to  reclamation  of  land  and 
quantity  of  water  appropriated  for  irrigation  purposes;  United  States 
v.  Lavenson,  206  Fed.  758,  canceling  patent  to  six  mining  claims  in 
forest  reservation  issued  pending  protest  of  forester  that  claims  were 
held-  for  water-power  and  not  f of  mineral  purposes ;  United  States  v. 
Cowart,  205  Fed.  318,  holding  evidence  insufficient  to  justify  finding 
that  purchaser  had  knowledge  of  entryman's  fraud,  and  refusing  to 
cancel  patent;  United  States  v.  Tillman,  205  Fed.  393,  holding  evidence 
sufficient  to  show  abandonment  of  homestead  and  canceling  patent; 
La  Clair  v.  United  States,  184  Fed.  134,  refusing  to  cancel  patents  of 
Yakima  lands  to  members  of  Puyallup  tribes,  who  were  of  Yakima 
half-blood  and  adopted  by  Yakimas;  United  States  v.  Conklin,  177  Fed. 
60,  100  C.  C.  A.  473,  refusing  to  cancel  patent  for  lieu  lands  in  ex- 
change for  lands  within  forest  reservation  on  ground  that  reserve  lands 
were  acquired  from  owners  by  false  representations,  where  it  is  not 
shown  that  owners  were  defrauded  or  that  United  States  did  not  acquire 
good  title  to  reserve  lands;  United  States  v.  Hyde,  174  Fed.  180,  refus- 
ing to  cancel  patent  issued  for  lieu  lands  in  exchange  for  land  within 
forest  reservation  on  ground  that  title  to  base  land  was  fraudulently 
obtained  from  State,  where  patented  land  has  passed  into  hands  of 
bona  fide  purchaser;  United  States  v.  Barber  Lumber  Co.,  172  Fed.  955, 
in  suit  to  cancel  patent,  proof  of  fraud  must  be  clear  and  convincing; 
United  States  v.  Mills,  169  Fed.  687,  holding  evidence  was  insufficient 
to  establish  fraud  in  making  proofs  of  homestead  entry  and  refusing  to 
cancel  patent;  Mastin  v.  Noble,  157  Fed.  508,  85  C.  C.  A.  98,  holding 
evidence  insufficient  to  show  agent  had  such  secret  interest  in  lease  and 
sale  of  mining  property  as  to  warrant  cancellation  of  lease  and  deed; 
Farwell  v.  Home  Ins.  Co.,  136  Fed.  97,  68  C.  C.  A.  557,  reforming  policy 
of  insurance  for  mutual  mistake  as  to  clause  for  concurrent  insurance 
where  insured  failed  to  read  policy;  United  States  v.  Clark,  125  Fed. 
778,  refusing  to  set  aside  patent  for  public  lands  for  fraud;  United 
States  v.  Detroit  Timber  &  Lumber  Co.,  124  Fed.  398,  399,  400,  holding 
fact  that  lumber  company  had  loaned  money  to  enable  persons  to  enter 
timber  lands  in  expectation  that  entryman  would  sell  it  lands  because 
it  had  only  mill  in  vicinity  does  not  render  entries  invalid  for  fraud 
where  there  was  no  agreement  for  sale  prior  to  entries;  Grey  v.  Morris 
etc.  Dredging  Co.,  64  N.  J.  Eq.  570,  55  Atl.  65,  applying  rule  in  action 
by  State  to  annul  lease -of  lands  under  water  on  ground  that  defend- 
ant was  not  owner  of  shore  front;  Lewis  v.  Shaw,  70  Fed.  294,  follow- 
ing rule;  United  States  v.  American  Bell  Tel.  Co.,  167  U.  S.  240,  42 
L.  Ed.  154,  17  Sup.  Ct.  810,  applying  rule  to  suit  by  government  to  set 
aside  patent  for  invention;  Bowers  v.  New  York  Life  Ins.  Co.,  68  Fed. 
786,  following  rule  in  suit  to  reform  insurance  policy;  Nantahala  etc. 
Talc  Co.  v.  Thomas,  76  Fed.  63,  applying  principle  to  mistake  in  de- 
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scription  of  deed  if  property  sold  by  order  of  probate  court;  United 
States  v.  King,  83  Fed.  191,  27  C.  C.  A.  509,  applying  principle  to 
mineral  land  patent;  Penn  etc.  Life  Ins.  Co.  v.  Union  Trust  Co.,  83 
Fed.  893,  applying  principle  to  assignment  of  insurance  policy;  Shea  v. 
Leisy,  85  Fed.  245,  applying  principle  to  reform  bond  and  mortgage 
by  parol  evidence ;  United  States  v.  Northern  Pac.  R.  Co.,  95  Fed.  882, 
37  C.  C.  A.  290,  upholding  patent  to  Northern  Pacific;  Stimson  Land 
Co.  v.  Rawson,  62  Fed.  429,  holding-  decision  of  land  office,  canceling 
entry,  not  binding  on  courts  if  not  proven  by  proof  of  specific  facts 
constituting  fraud ;  Miller  v.  Donahue,  96  Wis.  509,  71  N.  W.  904,  hold- 
ing mere  fact  that  patentee,  some  years  after  entry,  recorded  deed  to 
one  section  insufficient  to  show  patent  for  other  section  issued  by  mis- 
take. 

Distinguished  in  Worden  v.  United  States,  204  Fed.  5,  122  C.  C.  A. 
315,  in  prosecution  for  conspiracy  to  defraud  government  of  timber 
lands,  where  government  claimed  that  two  entries  were  part  of  con- 
spiracy, evidence  of  twenty-seven  other  entries  traced  to  lumber  com- 
pany was  admissible  as  bearing  on  defendant's  good  faith;  Diller  v. 
Hawley,  81  Fed.  657,  26  C.  C.  A.  514,  holding  Land  Department  may 
cancel  entry  where  convinced  that  same  fraudulently  made. 

Decree  of  certainty  necessary  to  establish  fraud  in  civil  action. 
Note,  33  L.  R.  A.  (N.  8.)  839. 

Act  of  1878,  forbidding  prior  agreement  for  sale,  does  not  prevent 
alienation  after  purchase. 

Approved  in  United  States  v.  Monday,  222  U.  S.  183,  56  L.  Ed.  155, 
32  Sup.  Ct.  53,  holding  restrictions  of  act  of  1904  applying  to  unsurveyed 
coal  lands  in  Alaska,  and  refusing  to  quash  indictment  for  procuring 
persons  to  make  locations  of  coal  lands  for  two  corporations;  United 
States  v.  Keitel,  211  U.  S.  391,  53  L.  Ed.  242,  29  Sup.  Ct.  123,  agree- 
ment to  obtain  land  for  disqualified  person  through  entries  made  by 
qualified  persons  is  conspiracy  to  defraud  government  under  Rev.  Stats., 
§5440;  United  States  v.  Kettenbach,  208  Fed.  214,  125  C.  C.  A.  409, 
in  suit  to  cancel  patents  to  land,  under  Timber  and  Stone  Act,  evidence 
shows  part  of  land  was  purchased  pursuant  to  agreement  to  transfer 
title  to  others,  and  transferees  were  not  bona  fide  purchasers;  United 
States  v.  Barber  Lumber  Co.,  194  Fed.  29,  31,  114  C.  C.  A.  44,  refus- 
ing to  cancel  patent  to  timber  lands,  where  purchaser  contracted  with 
another  and  advanced  money  to  him  to  obtain  them  from  entrymen, 
but  has  no  knowledge  of  methods  used  in  acquiring  title ;  United  States 
v.  Wells,  192  Fed.  872,  873,  113  C.  C.  A.  194,  employing  dummies  to 
make  entries  on  coal  lands  in  Wyoming  foi  corporation  to  be  formed 
is  conspiracy  to  defraud  government;  United  States  v.  Barber  Lumber 
Co.,  172  Fed.  960,  dismissing  bill  to  cancel  patents  for  timber  lands 
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issued  to  various  entrymen,  where  corporation  contracts  to  purchase 
before  final  proof  is  made  and  advances  money  for  final  proof;  United 
States  v.  Biggs,  157  Fed.  270,  contract,  made  after  application  for  land 
under  Timber  and  Stone  Act,  to  convey  land  to  another  is  not  unlaw- 
ful, and  procuring  such  contract  cannot  be  made  basis  of  indictment; 
United  States  v.  Brace,  149  Fed.  874,  upholding  indictment  for  subor- 
nation of  perjury  in  inducing  another  to  make  false  oath  at  time  of 
final  entry  on  application  for  timber  land  with  reference  to  good  faith 
of  application;  Olson  v.  United  States,  133  Fed.  852,  67  C.  C.  A.  21, 
previous  agreement  by  purchaser  by  which  title  which  he  might  acquire 
inures  to  benefit  of  another  violates  Timber  Act  of  1878;  Henshall  v. 
Marsh,  151  Cal.  300,  90  Pac.  697,  arrangement  by  applicant  to  pur- 
chase school  land  for  borrowing  money  to  be  repaid  on  sale  of  land 
and  secured  by  mortgage  on  land  after  certificate  was  issued  is  simply 
loan,  and  does  not  show  land  was  not  purchased  for  applicant's  own 
use;  Gross  v.  Hafemann,  91  Minn.  4,  97  N.  W.  431,  upholding  con- 
tract, under  Rev.  Stats.  U.  S.,  §  2262,  whereby  one  about  to  pre-empt 
land,  in  consideration  of  payment  by  other  of  fourth  of  expenses  of 
making  proofs,  agrees  to  give  him  quarter  of  proceeds  of  sale  of  land 
after  title  obtained;  United  States  v.  Mackintosh,  85  Fed.  338,  29 
C.  C.  A.  176,  following  rule  in  "Desert  Land  Act"  case;  Hatch  v.  Fer- 
guson, 57  Fed.  965,  denying  cancellation  of  deeds  to  patented  land, 
made  by  attorney  in  fact,  where  party  accepted  purchase  price;  Lewis 
v.  Shaw,  57  Fed.  518,  and  United  States  v.  Detroit  etc.  Lumber  Co., 
131  Fed.  674,  67  C.  C.  A.  1,  both  arguendo. 

Distinguished  in  Worden  v.  United  States,  204  Fed.  4,  122  C.  C.  A. 
315,  officers  of  lumber  company  located  in  vicinity  of  land  subject  to 
entry  under  Timber  and  Stone  Act  of  1878,  advertising  that  company 
wished  to  buy  timber  and  loaning  money  to  entrymen  to  complete 
entries  made  in  good  faith  were  not  engaged  in  conspiracy. 

Witness  being  advene,  In  interest  and  feeling,  to  party  calling  him, 
examination  may  be  changed  to  cross. 

Approved  in  Simonds  etc.  Mach.  Co.  v.  Hathorn  Mfg.  Co.,  83  Fed. 
492,  holding  court,  at  instance  of  complainant  in  infringement  suit, 
could  order  defendant  to  repeat  experiments  before  complainant's  wit- 
nesses. 

Party  cannot  make  failure  to  cross-examine  adverse  witness  basis  for 
Impeachment. 

Approved  in  Choctaw  &  M.  R.  Co.  v.  Newton,  140  Fed.  250,  71  C.  C.  A. 
655,  one  cannot  attack  credibility  of  witness  introduced  by  himself. 

Timber  Land  Act  of  June,  1883,  has  reference  to  character  of  land 
at  time  of  patent. 
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Approved  in  Thayer  v.  Spratt,  189  U.  S.  350,  47  L.  Ed.  848,  23  Sup. 
Ct.  578,  and  Johnson  v.  Bridal- Veil  Lumber  Co.  24  Or.  185,  33  Pae.  529, 
both  following  rule;  Emmons  v.  United  States,  189  Fed.  415,  under 
Federal  statute  prohibiting  transfer  of  claims  against  government,  as- 
signment of  claim  for  money  paid  to  land  office  as  purchase  price  of 
timber  land  entry  erroneously  rejected  is  invalid,  and  assignee  cannot 
recover;  Van  Gesner  v.  United  States,  153  Fed.  55,  82  C.  C.  A.  180, 
under  indictment  for  conspiracy  to  defraud  government  of  public  lands 
by  subornation  of  perjury  in  procuring  persons  to  make  application  for 
lands  under  Timber  and  Stone  Act  to  be  conveyed  to  defendant,  and 
to  falsely  swear  that  lands  were  chiefly  valuable  for  timber,  it  was  not 
error  to  allow  government  to  prove  lands  were  chiefly  valuable  for 
grazing;  Whitney  v.  Spratt,  25  Wash.  67,  64  Pac.  920,  holding,  under 
20  Stat.  89,  providing  for  sale  of  timber  lands,  ruling  by  commissioner 
of  general  land  office  that  lands  which  were  chiefly  valuable  for  timber 
at  time  of  entry,  but  which  could  be  cultivated  after  removal  of  timber, 
were  not  purchasable  under  act,  was  erroneous. 

Department's  determination  whether  land  is  timber  land  is  conclusive, 
in  abeence  of  fraud. 

Approved  in  Le  Marchel  v.  Teagarden,  152  Fed.  666,  where  patent 
was  issued  in  1850  for  wrong  tract  and  after  patentee's  death  correct 
patent  was  issued  in  1903  to  his  heirs,  homestead  entry  made  on  land 
in  controversy  was  invalid;  Le  Marchel  v.  Teegarden,  133  Fed.  827, 
one  attacking  land  patent  for  fraud  or  mistake  of  fact  must  allege  and 
prove  evidence  before  department  from  which  mistake  resulted,  par- 
ticular mistake,  way  in  which  it  occurrred,  and  fraud  inducing  it;  King 
v.  McAndrews,  111  Fed.  865,  50  C.  C.  A.  29,  holding  Land  Department 
had  jurisdiction  to  hear  and  determine  claims  of  homesteaders  and 
town-site  claimants  to  land  described  in  Dak.  Act  March  7,  1885,  under 
act  of  Congress  of  March  2,  1889,  and  to  issue  patents  therefor;  James 
v.  Germania  Iron  Co.,  107  Fed.  601,  46  C.  C.  A.  476,  holding  one  who 
would  attack  land  patent  for  mistake  of  fact  must  plead  and  prove 
evidence  before  department  from  which  mistake  resulted,  particular 
mistake  that  was  made,  and  fact  that  if  it  had  not  been  made  patent 
"would  not  have  issued;  Deweese  v.  Smith,  106  Fed.  446,  66  L.  R.  A~ 
971,  45  C.  C.  A.  408,  holding  decision  of  controller  of  currency  as  to 
times  and  amounts  it  is  necessary  to  collect  from  bank  stockholders 
to  pay  bank's  debts  is  not  collaterally  attackable;  Alluwee  Oil  Co.  v. 
Shufflin,  32  Okl.  816,  124  Pac.  18,  where  Indian  allottee  executed  lease 
not  approved  by  secretary  and  subsequent  lessee,  under  approved  lease, 
developed  oil  on  land,  latter  could  not  be  declared  trustee  for  prior 
lessee;  Citizens'  Trading  Co.  v.  Bass,  30  Okl.  753,  120  Pac.  1097,  sus- 
taining demurrer  in  suit  to  have  purchaser  from  holder  of  patent  to 
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town  lot  in  town  of  Osage  Nation  declared  trustee  for  corporation, 
where  petition  fails  to  state  steps  taken  by  corporation  to  secure  patent 
and  grounds  of  commission's  refusal  of  patent;  United  States  v.  Mack- 
intosh, 85  Fed.  336,  29  C.  C.  A.  176,  and  Johnson  v.  Bridal- Veil  Lum- 
ber Co.,  24  Or.  186,  33  Pac.  529,  following  rule;  United  States  v.  Meeker, 
50  Fed.  147,  holding  timber-land  patent  not  canceled  when  evidence  as 
to  whether  land  is  timber  land  merely  doubtful ;  United  States  v.  North- 
ern Pac.  R.  Co.,  95  Fed.  870,  37  C.  C.  A.  290,  upholding  patent  to 
Northern  Pacific  grant. 

Distinguished  in  Emmons  v.  United  States,  103  Fed.  773,  holding  in 
action  under  act  of  June  16, 1880,  to  recover  from  United  States  money 
paid  by  plaintiff's  assignor  for  lands  entered  under  Timber  Act  on 
ground  that  entries  subsequently  canceled  by  department  on  ground 
that  lands  not  subject  to  entry  as  timber  lands,  answer  alleging  that 
entries  canceled  because  not  made  in  good  faith  states  good  defense; 
Diller  v.  Hawley,  81  Fed.  658,  26  C.  C.  A.  514,  upon  facts. 

Miscellaneous.  Cited  in  Grey  v.  Morris  etc.  Dredging  Co.,  64  N.  J. 
Eq.  559,  55  Atl.  61,  to  point  that  bill  in  equity  by  State  to  annul  patent 
is  usual  procedure. 

144  TJ.  S.  173-197,  36  I*  Ed.  390,  12  Sup.  Ot.  659,  BRENHAM  v.  GtEBMAN- 
AMEBICAN  BANK. 

Municipality's  charter  power  to  borrow  money  does  not  contemplate 
issue  of  negotiable  bonds. 

Approved  in  Gilman  v.  Fernald,  141  Fed.  942,  72  C.  C.  A.  666,  up- 
holding recovery  of  sum  borrowed  on  void  negotiable  bonds  in  action 
for  money  had  and  received;  Page  v.  Oneida  Irr.  District,  26  Idaho, 
115,  141  Pac.  240,  land  owner  in  irrigation  district  seeking  to  avoid 
assessments  because  of  alleged  irregularities  in  bond  issues,  having 
knowledge  that  bonds  were  passing  into  hands  of  bona  fide  holders,  is 
estopped  by  laches;  Coquard  v.  Oquawka,  192  111.  364,  61  N.  E.  662, 
holding  power  of  municipality  to  issue  new  negotiable  bonds  having 
incidents  of  commercial  paper,  to  take  place  of  former  issue,  not  im- 
plied merely  from  power  originally  conferred  authorizing  such  former 
issue;  First  National  Bank  v.  Nye  County,  38  Nev.  135,  136,  145  Pac. 
936,  937,  under  act  of  1903  authorizing  county  commissioners  to  make 
emergency  loan  and  requiring  them  to  levy  tax  to  pay  it,  no  power 
to  execute  negotiable  note  for  payment  can  be  implied;  Muskingum 
County  Commrs.  v.  State,  78  Ohio  St.  303,  85  N.  E.  567,  county  com- 
missioners authorized  to  issue  new  bonds  and  to  exchange  old  bonds 
for  new,  are  not  authorized  to  exchange  bonds  for  promissory  notes  or 
other  evidences  of  debt  of  county;  Lawrey  v.  Sterling,  41  Or.  528,  69 
Pac.  464,  holding  Laws  1898,  p.  34,  §  1,  authorizing  mortgage  of  realty, 
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gives  administrator  power  to  execute  promissory  note  for  loan;  Weil, 
Roth  &  Co.  v.  Mayor  etc.  of  Town  of  Newbern,  126  Tenn.  264,  Ann 
Gas.  1913E,  25,  L.  R.  A.  1915A,  1009,  148  S.  W.  691,  under  acts  of  1901 
authorizing  board  and  recorder  of  town  to  make  contracts  for  corpo- 
rate purposes  and  requiring  mayor  and  recorder  to  sign  deeds,  mayor 
and  recorder  have  no  authority  to  issue  negotiable  bonds;  Ashuelot 
Nat.  Bank  v.  School  Dist.,  56  Fed.  199,  5  C.  C.  A.  468,  following  rale 
in  school  bonds  under  Nebraska  act  of  February,  1869;  Lehman  v.  San 
Diego,  83  Fed.  670,  671,  27  C.  C.  A  668  (affirming  73  Fed.  105),  fol- 
lowing rule  in  case  of  bonds  issued  under  California  statute;  Farr  v. 
Grand  Rapids,  112  Mich.  102,  70  N.  W.  412,  following  rule  in  construc- 
tion of  Grand  Rapids  charter;  Commissioners  of  Wilkes  County  v.  Call, 
123  N.  C.  312,  44  L.  R.  A  253,  31  S.  E.  483,  following  rule  in  construc- 
tion of  act  of  1852  of  North  Carolina  permitting  counties  to  subscribe 
to  railroad  stock;  Village  of  Oquawka  v.  Graves,  82  Fed.  572,  573, 
27  C.  C.  A.  327,  holding  Illinois  act  of  February,  1865,  authorizing 
issuance  of  bonds  to  satisfy  prior  indebtedness,  refers  to  cities  then 
incorporated;  State  v.  Mayor  etc.  of  Lafayette,  49  La.  Ann.  1758,  22 
South.  1012  (see  dissenting  opinion  in  49  La.  Ann.  1779,  22  South.  758), 
holding,  under  Louisiana  Act  No.  90  (1896),  General  Assembly,  munici- 
pality not  authorized  to  issue  negotiable  bonds;  German- American  Sav. 
Bank  v.  Spokane,  17  Wash.  334,  38  L.  R.  A  264,  49  Pac.  548,  holding 
city  not  responsible  on  warrants  for  improvements  made  under  con- 
tract to  provide  assessments  when  assessments  not  made  by  council; 
Atchison  Board  of  Education  v.  De  Kay,  148  U.  S.  601,  37  L.  Ed.  577, 
13  Sup.  Ct.  710,  holding  power  of  municipality  to  issue  interest-bearing 
bonds  is  power  to  attach  interest  coupons  thereto;  Cadillac  v.  Woon- 
socket  Inst,  etc.,  58  Fed.  938,  7  C.  C.  A.  574,  holding  Michigan  Stats., 
§  2717,  gives  power  to  issue  negotiable  bonds ;  Ashley  v.  Board  of  Su- 
pervisors of  Presque  Isle  County,  60  Fed.  67,  8  C.  C.  A.  455,  holding: 
statutory  authority  to  issue  and  market  long  time  interest-bearing  bonds 
authorizes  issuance  of  negotiable  bonds;  West  Plains  Twp.  v.  Sage,  69 
Fed.  948,  951,  16  C.  C.  A.  553,  holding  municipality  may  issue  nego- 
tiable bonds  under  Kan.  Laws  1879,  c.  50;  German  Ins.  Co.  v.  Man- 
ning, 78  Fed.  905,  908,  910,  holding  under  Iowa  Code,  §  500,  as  con- 
strued by  State  court,  municipality  may  issue  negotiable  bonds;  Huron 
v.  Second  Ward  Sav.  Bank,  86  Fed.  280,  281,  30  C.  C.  A.  38,  holding 
power  to  borrow  money  and  issue  bonds  for  all  municipal  purposes  in- 
cludes power  to  issue  bonds  to  refund  municipal  indebtedness;  gliomas 
v.  Grand  Junction,  13  Colo.  App.  92,  56  Pac.  670,  holding  municipality 
authorized  to  issue  bonds  has  power  to  sell  them;  Klamath  Falls  v. 
Sachs,  35  Or/  337,  339,  341,  76  Am,  St.  Rep.  504,  505,  507,  57  Pac.  333, 
334,  charter  authorizing  debts  for  specific  purpose,  beyond  limits  pre- 
scribed by  charter,  authorizes  issuance  for  such  purposes  of  negotiable 
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bonds;  Austin  v.  Nalle,  85  Tex.  544,  22  S.  W.  674,  holding  §  2,  Charter 
of  Austin,  authorizes  issuance  of  negotiable  bonds. 

Distinguished  in  Board  of  County  Commissioners  of  Denver  v.  Home 
Sav.  Bank,  236  U.  S.  104,  59  L.  Ed.  487,  35  Sup.  Ct.  265,  holding  city 
was  authorized  to  issue  negotiable  certificates  of  indebtedness,  and  pur- 
chaser for  value  before  maturity  could  recover;  Washington  County  v. 
Williams,  111  Fed.  806,  49  C.  C.  A.  621,  holding  county  bonds  which 
j acknowledge  indebtedness  in  certain  sum  and  promise  to  pay  same  to 
payee  or  bearer  from  special  fund  to  be  raised  by  annual  levy  of  speci- 
fied tax  are  not  negotiable  bonds;  Klamath  Falls  v.  Sachs,  35  Or.  337, 
339,  341,  76  Am.  St.  Rep.  504,  505,  507,  57  Pac.  333,  334,  holding  power 
granted  to  municipality  to  issue  bonds  for  specific  purpose  implies 
power  to  make  such  bonds  negotiable  in  form  and  character;  National 
Life  Ins.  Co.  v.  Mead,  13  S.  D.  44,  79  Am.  St.  Rep.  879,  82  N.  W.  79, 
holding  Laws  1890,  c.  37,  art.  V,  §  1,  providing  that  council  shall  have 
power  to  borrow  money  on  city's  credit  for  municipal  purposes  and 
issue  bonds  therefor,  confers  power  to  issue  refunding  bonds. 

Negotiability  of  municipal  bonds.    Note,  5  Ann.  Gas.  197. 

Doubt  as  to  existence  of  authority  to  Issue  bonds  should  be  resolved 
against  existence. 

Approved  in  Coffin  v.  Board  of  Commrs.  of  Kearney  County,  57  Fed. 
141,  6  C.  C.  A.  288,  following  rule;  Rathbone  v.  Board  of  Commrs.,  73 
Fed.  399,  following  rule  under  act  of  Kansas  of  February,  1886;  Coffin 
v.  Indianapolis,  59  Fed.  227,  holding  power  to  issue  bonds  to  replace 
money  used  in  paying  prior  bonds  not  conferred  by  grant  to  issue 
refunding  bonds;  Rathbone  v.  Hopper,  57  Kan.  250,  34  L.  R.  A.  678, 
45  Pac.  613,  holding  chapter  50,  Kan.  Laws  1879,  authorizes  municipali- 
ties to  issue  negotiable  bonds;  State  v.  Kansas  City,  60  Kan.  525,  57 
Pac.  120,  under  Kansas  laws,  cities  of  first  class  cannot  issue  bonds 
for  public  improvements  without  elections;  Commissioners  of  Wilkes 
County  v.  Call,  123  N.  C.  326,  44  L.  R.  A.  257,  31  S.  E.  487,  holding 
North  Carolina  code,  authorizing  county  subscriptions  to  aid  comple- 
tion of  railroad,  does  not  include  railroads  commenced  before  adoption 
of  Constitution;  dissenting  opinion  in  West  Plains  Twp.  v.  Sage,  69 
Fed.  952,  957,  16  C.  C.  A.  553,  majority  holding  municipality  may  issue 
negotiable  bonds  under  Kan.  Laws  1879,  c.  50. 

Implied  power  of  municipality  to  issue  bonds.     Note,  Ann.  Gas. 
1913B,  37,  39. 

Municipal  officers  cannot  issue  bonds,  redeemable  in  ten  years,  under 
ordinance  giving  right  to  redeem  In  fire. 

Approved  in  Barnum  v.  Okolona,  148  U.  S.  396,  37  L.  Ed.  497,  13 
Sup.  Ct.  639,  applying  principle  to  town  bonds,  issued  under  Missis- 
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sippi  Stats.,  March,  1871,  running  more  than  ten  years;  Carlson  v.  City 
of  Helena,  39  Mont.  109,  17  Ann.  Gas.  1233,  102  Pae.  47,  code  provision 
that  municipal  bonds  shall  be  redeemable  at  option  of  city  council 
prior  to  maturity  is  mandatory,  and  right  to  redeem  must  be  reserved. 

Municipal  charter  provision  that  "bonds  shall  not  be  subject  to  tax" 
cannot  validate  illegal  bonds. 

Approved  in  Atlantic  Trust  Co.  v.  Town  of  Darlington,  63  Fed.  81, 
arguendo. 

Municipal  bonds  unlawfully  issued  and  coupons  thereof,  are  void  In 
any  hands. 

Approved  in  Luther  v.  Wheeler,  73  S.  C.  93,  52  S.  E.  877,  holding 
void  note  given  by  town  for  money  used  in  erection  of  necessary  public 
building. 

Distinguished  in  Evansville  v.  Woodbury,  60  Fed.  720,  9  C.  C.  A.  244, 
holding  under  act  of  Indiana  of  1847,  Evansville  may  issue  bonds  for 
money  borrowed;  German  Ins.  Co.  v.  Manning,  78  Fed.  903,  904,  906, 
holding,  under  Iowa  Code,  §  500,  as  construed  by  State  court,  munici- 
pality may  issue  negotiable  bonds;  Heed  v.  Commissioners  of  Cowley 
Co.,  82  Fed.  719,  holding  recitals  in  bonds  of  proceedings  taken  upon 
issue  estops  municipality  as  against  innocent  purchaser  from  proving 
their  falsity. 

Municipal  bonds  in  the  hands  of  bona  fide  holders.    Note,  51  Am. 
St.  Rep.  851. 

Estoppel  of  public  corporation  to  deny  validity  of  bonds.    Note, 
.    L.  R.  A.  1915A,  919. 

144  U.  a  197,  36  L.  Bd.  403,  12  Sup.  Ct.  664,  RICE  r.  SANGER. 

Supreme  Court  cannot  review  Judgment  of  State  Supreme  Court  re- 
manding cause  for  further  proceedings. 

Approved  in  Bogy  v.  Daugherty,  184  U.  S.  696,  46  L.  Ed.  763,  22  Sup. 
Ct.  938,  reaffirming  rule ;  Morgan  v.  Thompson,  124  Fed.  205,  59  C.  C.  A. 
672,  holding  judgment  of  United  States  Court  of  Appeals  in  Indian 
Territory  which  reverses  judgment  of  inferior  court  and  remands  for 
further  proceedings,  is  not  final  judgment  reviewable  in  United  States 
Court  of  Appeals;  Sigafus  v.  Porter,  179  U.  S.  121,  45  L.  Ed.  116,  21 
Sup.  Ct.  36,  holding  where  defendant  introduces  evidence  after  motion 
to  dismiss,  he  cannot  assign  refusal  to  dismiss  as  error;  Meagher  v. 
Minnesota  etc.  Mfg.  Co.,  145  U.  S.  611,  36  L.  Ed.  835,  12  Sup.  Ct.  877, 
Brown  v.  Baxter,  146  U.  S.  620,  36  L.  Ed.  1107,  13  Sup.  Ct.  261,  Werner 
v.  Charleston,  151  U.  S.  361,  38  L.  Ed.  192,  14  Sup.  Ct.  356,  Union  Mut. 
Life  Ins.  Co.  v.  Kirchoff,  160  U.  S.  378,  40  L.  Ed.  463,  16  Sup.  Ct  320, 
Great  Western  TeL  Co.  v.  Burnham,  162  U.  S.  343,  40  L.  Ed.  993,  16 
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Sap.  Ct.  851,  and  MacLeod  v.  Graven,  79  Fed.  84,  24  C.  C.  A.  449,  all 
following  rule ;  Chicago  etc.  Ry.  Co.  v.  Osborne,  146  U.  S.  355,  36  L.  Ed. 
1003,  13 "Sup.  Ct.  282,  holding  decision  of  Circuit  Court  of  Appeals 
remanding  cause  for  further  proceedings  not  final  judgment  reviewable 
in  Supreme  Court;  Hume  v.  Bowie,  148  U.  S.  252,  37  L.  Ed.  440,  13 
Sup.  Ct.  584,  holding  order  to  set  aside  verdict  and  directing  new  trial 
not  final  judgment ;  Clark  v.  Kansas  City,  172  U.  S.  337,  338,  43  L.  Ed. 
469,  19  Sup.  Ct.  208,  209,  holding  overruling  of  demurrer  under  Kansas 
law,  permitting  amendment,  not  final  judgment. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  R.  A.  517. 

144  U.  8.  198-202,  36  L.  Ed.  403,  12  Sup.  Ct.  574,  SHERMAN  V.  OBINNELL. 

State  decision  that  attorney  cannot  deny  validity  of  payment   of 
Federal  claim,  or  authority  to  collect,  involves  mo  Federal  question. 

Approved  in  Sherman  v.  Grinnell,  159  N.  Y.  57,  53  N.  E.  675,  hold- 
ing regularity  of  State  court  judgment  cannot  be  questioned  as  violat- 
ing Federal  statute  where  Federal  court  decides  no  Federal  question. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  R.  A.  541. 

Time  and  manner  of  raising  and  deciding  questions  in  State  court 
to  obtain  review  in  Federal  Supreme  Court.  Note,  63  L.  B.  A. 
42. 

144  U.  a  202-208,  36  L.  Ed.  406,  12  Sop.  Ct.  591,  COLUMBIA  ETC.  B.  B. 
CO.  v.  HAWTHORNE. 

Defendant's  request  for  ruling,  that  on  evidence  plaintiff  cannot  re- 
cover, must  be  made  before  hia  own  evidence  presented. 

Approved  in  Philadelphia  Casualty  Co.  v.  Fechheimer,  220  Fed.  407, 
136  C.  C.  A.  25,  holding  in  action  on  indemnity  bonds,  that  exception 
to  overruling  of  motion  for  judgment  at  close  of  plaintiff's  evidenee 
was  waived  by  introduction  of  evidence  in  defense;  Arizona  etc.  Ry. 
Co.  v.  Clark,  207  Fed.  820,  125  C.  C.  A.  305,  in  action  for  injuries  to 
railroad  engineer,  exception  to  refusal  to  direct  verdict  is  waived  by 
defendant's  introduction  of  testimony;  Alaska  Fishermen's  Packing  Co. 
v.  Chin  Quong,  202  Fed.  710,  121  C.  C.  A.  169,  in  action  for  services 
performed  under  contract  to  operate  canning  factory,  exception  to 
denial  of  nonsuit  is  waived  by  defendant's  introduction  of  evidence; 
Atlantic  Coast  Line  R.  Co.  v.  Connor,  194  Fed.  410,  114  C.  C.  A. 
371,  holding  in  action  for  personal  injuries  exception  to  denial  of 
motion  for  nonsuit  was  waived  by  defendant's  introduction  of  evi- 
dence; Smith  v.  Jones,  181  Fed.  824,  104  C.  C.  A.  329,  holding  Federal 
court   sitting  in   Pennsylvania  must   follow   procedure   prescribed   by 
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Pennsylvania  Practice  Act  giving  party,  whose  motion  for  binding  in- 
structions is  refused,  right  to  move  to  have  evidence  certified  and  filed  as 
part  of  record  and  for  judgment  non  obstante  veredicto;  Fulkerson  v. 
Chisna  Min.  &  Imp.  Co.,  122  Fed.  784,  58  C.  C.  A.  682,  holding  excep- 
tion to  order  overruling  motion  for  nonsuit  is  waived  by  subsequent 
introduction  of  evidence  by  defendant;  Shields  v.  Johnson,  12  Idaho, 
335,  85  Pac.  974,  in  action  for  damages  for  cutting  grass,  exception  to 
denial  of  nonsuit  is  waived  by  submitting  evidence  for  defense;  Bara- 
basz  v.  Kabat,  91  Md.  59,  46  Atl.  339,  and  McCrea  v.  Parsons,  112  Fed. 
918,  50  C.  C.  A.  612,  both  holding  motion  for  judgment  made  by  de- 
fendant at  close  of  plaintiff's  evidence  and  overruled  is  waived  unless 
it  is  renewed  after  defendant  has  introduced  his  evidence;  Bopp  v. 
New  York  etc.  Transp.  Co.,  177  N.  Y.  36,  69  N.  E.  123,  holding  where 
on  trial  of  action  for  negligence  of  two  defendants  one  of  them  moves 
for  nonsuit,  and,  on  denial,  excepts  thereto,  but  puts  in  evidence  and 
again  makes  motion,  and  on  its  denial  cross-examines  codef endant  's 
witnesses  to  show  his  lack  of  responsibility,  refusal  to  grant  nonsuit 
is  waived;  Cincinnati  Traction  Co.  v.  Durack,  78  Ohio  St.  254,  14  Ann. 
Gas.  218,  85  N.  E.  41,  exception  to  denial  of  motion  for  directed  ver- 
dict in  action  for  wrongful  death  was  waived  by  introduction  of  evi- 
dence to  support  defense;  Carle  v.  Oklahoma  Woolen  Mills,  16  OkL  522, 
86  Pac.  68,  where  in  action  on  bond  to  secure  land  contract  court  held 
plaintiff's  recovery  not  fixed  by  amount  of  bond  and  plaintiff  amended 
to  state  cause  of  action  within  such  ruling,  amendment  waived  error  as 
to  measure  of  damages;  Red  Boiling  Water  Co.  v.  McEwen,  3  Tenn. 
Civ.  691,  in  action  by  employee  for  compensation  under  contract,  trial 
judge  may  deny  motion  for  directed  verdict  made  after  plaintiff's  at- 
torney begins  argument;  Bogk  v.  Gassert,  149  U.  S.  23,  37  L.  Ed.  634v 
13  Sup.  Ct.  740,  Chicago  etc.  Ry.  Co.  v.  Lowell,  151  U.  S.  221,  38  L.  Ed. 
137,  14  Sup.  Ct.  285,  Union  Pac.  Ry.  Co.  v.  Daniels,  152  U.  S.  688,  38 
L.  Ed.  600,  14  Sup.  Ct.  757,  Union  Pac.  Ry.  Co.  v.  Callaghan,  161  U.  S. 
95,  40  L.  Ed.  629,  16  Sup.  Ct.  494,  Southern  Pac.  Co.  v.  Hamilton,  54 
Fed.  471,  4  C.  C.  A.  441,  Walker  v.  Windsor  Nat.  Bank,  56  Fed.  78, 
5  C.  C.  A.  421,  German  Ins.  Co.  v.  Frederick,  58  Fed.  148,  7  C.  C.  A. 
122,  Alexandria  v.  Stabler,  50  Fed.  689,  1  C.  C.  A.  616,  Atchison  etc. 
R.  Co.  v.  Myers,  63  Fed.  796,  11  C.  C.  A.  439,  Western  Union  Tel.  Co. 
v.  Thorn,  64  Fed.  290,  12  C.  C.  A.  104 ;  MacLeod  v.  Graven,  73  Fed.  629, 
19  C.  C.  A.  616,  Union  Casualty  &  Surety  Co.  v.  Schwerin,  £0  Fed.  639, 
26  C.  C.  A.  45,  Chicago  etc.  Ry.  Co.  v.  Healy,  86  Fed.  248,  30  C.  C.  A. 
11,  Louisville  etc.  Ry.  Co.  v.  Hendricks,  13  Ind.  App.  13,  40  N.  E.  83, 
and  Thompson  v.  Avery,  11  Utah,  223,  39  Pac.  831,  all  following  rule; 
Campbell  v.  Haverhill,  155  U.  S.  612,  39  L.  Ed.  281,  15  Sup.  Ct.  218, 
party  excepting  to  ruling  as  to  proper  parties  to  carry  on  suit  waives 
error  by  proceeding;  Lincoln  v.  Sun  Vapor  etc.  Light  Co.,  59  Fed.  761, 
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8  C.  C  A.  253,  holding,  in  absence  of  request  for  peremptory  instruc- 
tion, insufficiency  of  evidence  not  considered  on  appeal;  Detroit  etc. 
Oil  Co.  v.  Grable,  94  Fed.  76,  36  C.  C.  A.  94,  holding  refusal  to  direct 
verdict  for  defendant  at  close  of  plaintiff's  case  not  error;  Hopkins 
v.  Clark,  158  N.  Y.  304,  53  N.  E.  28,  applying  principle,  holding  motion 
to  dismiss  must  be  renewed  at  close  of  whole  evidence;  Travelers'  Ins. 
Co.  v.  Randolph,  78  Fed.  759,  24  C.  C.  A.  305,  arguendo. 

Distinguished  in  Kinnear  Mfg.  Co.  v.  Carlisle,  152  Fed.  938,  82 
C.  C.  A.  81,  in  action  for  personal  injuries,  exception  to  denial  of 
motion  for  directed  verdict  made  at  close  of  plaintiff's  evidence  is  not 
waived,  where  defendant  does  not  thereafter  introduce  evidence;  Car- 
ney v.  Duniway,  35  Or.  134,  57  Pac.  193,  holding,  under  Hill's  Ann. 
Laws,  §  246,  defendant  does  not  waive  motion  for  nonsuit  by  intro- 
ducing evidence  after  it  is  overruled. 

Waiver  of  exception  to  denial  of  application  to  take  case  from  jury 
by  subsequent  introduction  of  evidence.    Note,  14  Ann.  Gas.  223. 

Alteration  or  repair  of  machinery,  after  accident,  is  Incompetent  evi- 
dence of  negligence. 

Approved  in  Southern  Pac.  Co.  v.  Hall,  100  Fed.  768,  41  C.  C  A.  50, 
following  rule;  Chicago  etc.  R.  Co.  v.  Ponn,  191  Fed.  692,  112  C.  C.  A. 
228,  admission  of  evidence,  in  action  for  death  of  employee  caused  by 
defective  turntable,  that  after  accident  turntable  was  reconstructed  was 
not  prejudicial  error  where  jury  were  instructed  to  disregard  it  in  con- 
sidering defendant's  negligence;  Hollenback  v.  Hand,  189  Fed.  936, 
in  action  against  bridge  company  for  death  of  employee  of  steel  com- 
pany by  collapse  of  concrete  pier,  admission  of  evidence  that  pier  was 
repaired  with  same  material,  allowed  to  stand  three  or  four  weeks,  and 
that  it  then  bore  load,  not  limited  to  show  materials  were  strong,  was 
improper;  Lake  v.  Shenango  Furnace  Co.,  160  Fed.  893,  88  C.  C.  A.  69, 
in  action  for  wrongful  death  of  employee  of  mine  operating  hand  hoist, 
evidence  of  change  of  method  of  operation  after  accident  was  inadmis- 
sible to  prove  negligence;  Camp  Bird  v.  Larson,  152  Fed.  162,  11  Ann. 
Gas.  500,  81  C.  C.  A.  412,  reversing  judgment  in  action  by  miner  for 
injuries  by  rock  falling  from  bucket  ascending  runway  for  erroneous 
admission  of  evidence  that  employer,  after  accident,  corrected  defect 
in  runway;  Davidson  S.  S.  Co.  v.  United  States,  142  Fed.  319,  73 
C.  C.  A.  425,  in  action  by  government  for  damages  to  breakwater  by 
collision,  evidence  of  notice  to  mariners  issued  by  government  three 
months  after  accident  describing  breakwater  and  calling  attention  to 
lights  is  incompetent;  Waterbury  v.  Waterbury  Traction  Co.,  74  Conn. 
167,  50  Atl.  9,  applying  rule  in  action  by  town  against  street  railroad 
to  recover  amount  of  judgment,  town  had  been  compelled  to  pay  for 
XV— 74 
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personal  injuries  caused  by  defective  highway  where  defect  alleged  to 
have  been  caused  by  defendant's  negligence  in  taking  down  railing; 
Scott  v.  District  of  Columbia,  27  App.  D.  C.  421,  422,  in  action  for  per- 
sonal  injuries  caused  by  defective  condition  in  sidewalk,  evidence  of 
subsequent  alteration  of  sidewalk  is  not  admissible;  Georgia  Southern 
Ry.  Co.  v.  Cartledge,  116  Ga.  166,  42  S.  E.  406,  applying  rule  where 
railway  mail  clerk  was  injured  by  mail-grab;  Holt  v.  Spokane  etc.  Ry. 
Co.,  3  Idaho,  716,  35  Pac.  43,  applying  rule  where  well  filled  up  after 
child  injured  by  falling  in;  Cincinnati  etc.  Ry.  Co.  v.  Armuth,  180  Ind. 
686,  103  N.  E.  743,  holding  error  in  admitting  evidence  in  employee's 
action  for  personal  injury  to  show  that  guards  were  placed  on  wheels 
after  accident  was  harmless  to  defendant;  Annapolis  Gas  etc.  Co.  v. 
Fredericks,  112  Md.  456,  77  Atl.  56,  in  action  for  injuries  by  contact 
with  electric  wire,  defendant's  offer  to  introduce  wire,  which  had  been 
repaired  and  finally  so  damaged  in  storm  that  it  had  to  be  removed, 
was  properly  refused;  Stewart  &  Co.  v.  Harman,  108  Md.  449,  20 
L.  R.  A.  (N.  S.)  228,  70  Atl.  334,  in  action  for  injury  to  employee  by 
glass  falling  from  window,  evidence  that  glazier  put  new  strips  around 
window  few  days  after  accident  did  not  prove  defect  in  window  at 
time  of  accident;  Ziehn  v.  United  Elec.  Light  etc.  Co.,  104  Md.  61,  64 
Atl.  63,  in  action  for  injuries  by  coming  into  contact  with  defectively 
insulated  light  wire  strung  near  telephone  pole,  evidence  that  defend- 
ant changed  location  of  wires  after  accident  was  inadmissible ;  Stevens 
v.  Boston  Elevated  Ry.  Co.,  184  Mass.  478,  480,  69  N.  E.  339,  in  action 
for  injuries  by  elevated  railroad,  evidence  that  defendant  had  adopted 
rule  relative  to  sounding  of  gong  in  connection  with  testimony  that 
motorman  disobeyed  rule  and  that  disobedience  caused  injury  is  admis- 
sible; Wager  v.  Lamont,  135  Mich.  524,  98  N.  W.  2,  argument  and 
charge  based  on  assumption  that  after  fire  alleged  to  have  been  caused 
by  failure  to  eauip  mill  with  proper  spark-arrester,  defendant  made 
changes  in  arrester  and  that  such  changes  evidenced  prior  defective 
conditions,  are  erroneous;  Bailey  v.  Kansas  City,  189  Mo.  511,  87  S.  W. 
1185,  in  action  against  city  for  injuries  caused  by  defective  sidewalk, 
evidence  that  after  injury  city  notified  abutting  owners  to  repair  and 
afterward  itself  repaired  it,  is  inadmissible ;  Minea  v.  St.  Louis  Cooper- 
age Co,,  179  Mo.  App.  714,  162  S.  W.  743,  in  action  for  injuries  to 
employee  it  was  reversible  error  to  admit  evidence  that  machine  was 
guarded  after  accident,  even  for  purpose  of  showing  practicability  of 
guarding  machinery;  Pribbeno  v.  Chicago  etc.  R.  Co.,  81  Neb.  659,  116 
N.  W.  495,  in  action  for  injury  to  crops  from  flooding  caused  by  rail- 
way embankment  evidence  of  subsequent  changes  to  allow  water  to  go 
through  is  inadmissible;  Union  Pac.  R.  Co.  v.  Edmondson,  77  Neb.  684, 
110  N.  W.  651,  in  action  for  wrongful  death  caused  by  defective  engine, 
evidence  of  defective  condition  before  and  immediately  after  accident 
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is  admissible  to  prove  condition  of  machinery  and  knowledge  of  defend- 
ant ;  Myers  v.  Concord  Lumber  Co.,  129  N.  C.  255,  39  S.  E.  961,  holding 
in  action  by  employee  for  injuries  alleged  to  have  been  caused  by  negli- 
gent arrangement  of  machinery,  evidence  that  after  accident  machinery 
was  moved  to  another  part  of  room  is  incompetent;  City  of  Wynne- 
wood  v.  Cox,  31  Okla.  574,  Ann.  Cas.  1913E,  349,  122  Pac.  532,  in  action 
for  damages  caused  by  being  struck  by  bolt  of  lightning  gathered  on 
wires  of  electric  light  plant,  evidence  that  immediately  after  accident 
city  installed  additional  lightning-arresters  was  inadmissible;  Foster  v. 
University  Lumber  etc.  Co.,  65  Or.  65,  131  Pac.  742,  in  action  for  per- 
sonal injuries,  where  jury  has  been  permitted  to  view  machinery,  evi- 
dence that  it  has  been  repaired  is  admissible;  Baran  v.  Reading  Iron 
Co.,  202  Pa.  St.  285,  51  Atl.  980,  holding  in  action  for  injuries  caused 
by  explosion  of  boiler  alleged  to  be  improperly  supported,  and  impru- 
dently allowed  to  cool  while  connected  with  boilers  in  operation,  evi- 
dence that  replacing  boiler  was  differently  supported  and  boilers  there- 
after disconnected  while  cooling  is  inadmissible;  Morancy  v.  Hennessey, 
24  R.  I.  209,  52  Atl.  1023,  applying  principle  in  action  by  employee 
for  injuries  caused  by  machinery;  Worthy  v.  Jonesville  Oil  Mill,  77 
S.  C.  73,  12  Ann.  Cas.  688,  11  L.  R.  A.  (N.  S.)  690,  57  S.  E.  635,  in 
action  for  injury  to  employee  in  oil-mill,  admission  of  evidence  as  to 
placing  additional  safeguards  at  machine  after  accident  was  error;  Illi- 
nois Central  R.  R.  Co.  v.  Wyatt,  104  Tenn.  434,  78  Am.  St.  Rep.  927, 
58  S.  W.  309,  applying  rule  in  action  against  railroad  for  injuries  caused 
by  defect  in  depot  platform;  Dailey  v.  Swift  &  Co.,  86  Vt.  201.  84 
Atl.  608,  in  personal  injury  action  by  servant  falling  from  platform, 
evidence  that,  after  accident,  master  supplied  railing  is  inadmissible; 
Bowies'  Admr.  v.  Virginia  Soapstone  Co.,  115  Va.  694,  80  S.  E.  800, 
in  action  for  death  caused  by  fall  of  rock  in  quarry,  evidence  that  in- 
spection was  more  frequent  after  accident,  that  defendant  put  other 
pins  in  wall,  and  that  walls  afterward  caved  in,  necessitating  abandon- 
ment of  quarry,  was  inadmissible;  Virginia  etc.  Wheel  Co.  v.  Chalkley, 
98  Va.  64,  34  S.  E.  976,  applying  rule  in  action  by  servant  for  injuries 
caused  by  alleged  defects  in  machinery;  Carter  v.  Seattle,  21  Wash. 
590,  59  Pac.  501,  holding  fact  that  city  filled  up  excavation  in  sidewalk 
after  accident  cannot  be  considered  in  determining  city's  negligence  in 
permitting  sidewalk  to  remain  in  dangerous  and  unsafe  condition;  Lay 
v.  Elk  Ridge  Coal  etc.  Co.,  64  w!  Va.  293,  61  S.  E.  158,  in  action  for 
injuries  caused  by  defective  appliances,  evidence  of  repairs  after  acci- 
dent is  inadmissible;  Atchison  etc.  R.  Co.  v.  Parker,  55  Fed.  597,  5 
C.  C.  A  220,  Barber  Asphalt  Pav.  Co.  v.  Odasz,  60  Fed.  74,  8  C.  C.  A. 
471,  Motey  v.  Pickle  Marble  &  Granite  Co.,  74  Fed.  159,  20  C.  C.  A. 
366,  Downey  v.  Sawyer,  157  Mass.  421,  32  N.  E.  655,  Aldrich  v.  Con- 
cord etc.  R.  R.  Co.,  67  N.  H.  253,  29  Atl.  409,  Cleveland  Provision  Co. 
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v.  Limmermaier,  8  Ohio  C.  C.  703,  Bell  v.  Washington  etc.  Shingle  Co., 
8  Wash.  28,  35  Pac.  405,  Anderson  v.  Chicago  etc.  R.  Co.,  87  Wis.  202, 
23  L.  R.  A.  205,  58  N.  W.  82,  and  Green  v.  Ashland  Water  Co.,  101 
Wis.  269,  70  Am.  St  Rep.  918,  43  L.  R.  A.  121,  77  N.  W.  726,  all  fol- 
lowing rule;  Hewitt  v.  Taunton  St.  Ry.  Co.,  167  Mass.  486,  46  N.  E. 
107,  holding  discharge  of  motorman,  operating  ear  at  time,  not  admis- 
sible to  show  negligence;  Atchison  etc.  R.  Co.  v.  Reesman,  60  Fed.  376, 
23  L.  R.  A.  772,  9  C.  C.  A.  20,  and  dissenting  opinion  in  Farley  v. 
Charleston  Basket  etc.  Co.,  51  S.  C.  241,  28  S.  E.  199,  majority  holding 
defendant  waived  right  to  object  to  evidence  of  subsequent  precautions 
by  introducing  similar  evidence;  dissenting  opinion  in  Plunkett  v.  Clear- 
water Bleachery  &  Mfg.  Co.,  80  S.  C.  318,  61  S.  E.  433,  majority  hold- 
ing admission  of  evidence  of  alterations  of  machinery  after  accident 
to  show  that  machinery  was  different  at  time  photographs  admitted 
in  evidence  were  taken  from  what  it  was  at  time  of  accident  was  not 
reversible  error. 

Distinguished  in  Carstens  Packing  Co.  v.  Swinney,  186  Fed.  53,  108 
C.  C.  A.  152,  in  action  by  employee  for  injury  received  by  falling  into 
unguarded  vat  of  glue,  evidence  that  vats  were  safeguarded  after  acci- 
dent was  admissible  on  issue  of  practicability  of  safeguarding  vats; 
Schloemer  v.  St.  Louis  Transit  Co.,  204  Mo.  117,  102  S.  W.  570,  in 
action  for  injuries  to  passenger  on  street  railway,  where  officer  of 
company  testified  that  track  was  in  same  condition  at  time  of  trial  as 
at  time  of  injury,  evidence  of  repairs  to  track  soon  after  accident  was 
admissible  to  show  his  statement  was  untrue;  Love  v.  Chambers  Lum- 
ber Co.,  64  Or.  134,  129  Pac.  494>  in  factory  employee's  action  for  in- 
juries from  unguarded  machine,  evidence  that  it  was  guarded  after 
accident  is  admissible  to  show  practicability  of  guarding  machinery; 
Place  v.  Grand  Trunk  Ry.  Co.  in  Canada,  82  Vt.  48,  71  Atl.  838,  where 
engineer  claims  he  was  injured  by  engine  running  on  switch  track  be- 
cause of  bent  switch  point,  evidence  that  bent  switch  point  was  taken 
from  such  switch  or  another  is  admissible;  Cincinnati  etc.  R.  Co.  v. 
Van  Home,  69  Fed.  140,  16  C.  C.  A.  182„  holding,  where  statute  made 
it  obligatory  upon  railways  to  block  guard-rails,  evidence  that  after 
accident  block  used,  competent. 

Denied  in  American  Paving  etc.  Co.  v.  Davis,  127  Md.  484,  96  Atl. 
626,  in  action  for  damages  to  house  by  fire  set  by  sparks  from  steam- 
shovel,  evidence  that  after  fire  spark-arrester  installed,  was  admissible 
as  tending  to  show  negligence. 

Admissibility  of  evidence  in  action  by  servant  against  master  of 
changes  or  repairs  made  in  machinery  or  appliances  after  acci- 
dent.   Note,  11  Ann.  Can.  502. 
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Admissibility  of  evidence  of  condition  before  and  after  accident 
of  property  whose  defects  alleged  to  have  caused  injury.  Note, 
32  L.  R.  A.  (N.  S.)  1132. 

Admission  of  incompetent  evidence,  tending  to  prejudice  jury,  is  ground 
for  reversal. 

Approved  in  Alkon  v.  United  States,  163  Fed.  814,  90  C.  C.  A.  116, 
reversing  conviction  for  conspiracy  to  purchase  goods  and  afterward  to 
go  into  bankruptcy,  for  prejudicial  error  in  permitting  cross-examination 
as  to  testimony  in  bankruptcy  proceedings  and  admitting  notes  of 
examination  in  that  proceeding  to  impeach  witness;  Engel  v.  United 
Traction  Co.,  203  N.  Y.  324,  Ann.  Gas.  1913A,  859,  96  N.  E.  732,  rever- 
sing judgment  in  action  for  injuries  caused  by  negligence  of  street-car 
motorman  for  error  in  requiring  motorman  to  answer  question  -  as  to 
why  he  was  discharged;  dissenting  opinion  in  Armour  &  Co.  v.  Skene, 
153  Fed.  249,  250,  82  C.  C.  A.  385,  majority  holding  defendant  in  action 
for  injuries  caused  by  runaway  team  was  not  prejudiced  by  admission 
in  evidence  of  statement  made  at  time  of  accident  by  defendant's  super- 
intendent that  team  was  theirs  and  they  were  liable. 

144  U.  8.  209,  36  I*.  Ed.  407,  12  Sup.  Ok  809,  BED  RIVER  CATTLE  OO.  v. 
SUUiY. 

If  errors  depend  upon  terms  and  construction  of  contract  not  In  record, 
judgment  will  be  affirmed. 

Approved  in-  Lincoln  etc.  Min.  Co.  v.  Hendry,  9  N.  M.  156,  50  Pac. 
332,  reaffirming  rule. 

144  U.  S.  210-211,  36  L.  Ed.  407,  12  Sup.  Ct.  838,  MISSOURI  v.  HARRIS. 
State  decision  that  aid  subscription  is  invalid  because  election  irregular 
involves  no  Federal  question. 

Approved  in  Citizens'  etc.  R.  Co.  v.  City  Ry.  Co.,  56  Fed.  751,  hold- 
ing municipal  ordinance,  passed  under  power  granted  by  State  law,  is 
State  law  within  meaning  of  Const.  U.  S.,  art.  I,  §  10. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  R.  A.  528. 

144  XT.  8.  211-224,  36  L  Ed.  409,  12  Sup.  Ct.  593,  GtASPELL  v.  NORTH 
ERN  PAD.  B.  B.  OO. 

Oases,  panning  at  time  territory  admitted,  may  be  removed  If  of  Federal 
character. 

Approved  in  United  States  v.  Jahn,  155  U.  S.  115,  116,  39  L.  Ed.  90, 
15  Sup.  Ct.  41,  42,  holding  Circuit  Court  of  Appeals  has  authority  to 
certify  question  of  jurisdiction  of  Circuit  Court,  though  that  ques- 
tion not  in  issue  in  Circuit  Court. 
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Act  admlttiag  North  Dakota  did  not  contemplate  removal  of  causes 
wherein  final  judgment  rendered. 

Approved  in  United  States  v.  Alamogordo  Lumber  Co.,  202  Fed.  703, 
704,  121  C.  C.  A.  162,  dismissing  writ  of  error  not  filed  with  District 
Court  of  territory  of  New  Mexico,  while  it  existed,  nor  with  proper 
court  of  State  to  which  jurisdiction  was  transferred ;  Northern  Pac.  R.  R. 
Co.  v.  Holmes,  155  U.  S.  140,  39  L.  Ed.  100,  15  Sup.  Ct.  30,  holding 
Federal  Superior  Court  cannot  review  Washington  court  judgment,  trans- 
ferred to  State  court  from  territorial,  under  25  Stat.  676;  Merchants' 
Nat.  Bank  t.  Braithwaite,  7  N.  D.  364,  367,  66  Am.  St.  Rep.  655,  657, 
75  N.  W.  245,  246,  North  Dakota  State  court  has  power  to  issue  execu* 
tions  on  judgments  of  territorial  court;  dissenting  opinion  in  Campbell 
v.  Coulston,  19  N.  D.  666,  667,  124  N.  W.  698,  699,  majority  holding 
action  was  not  pending  at  time  of  admission  of  North  Dakota  and  State 
court  had  no  jurisdiction  to  vacate  judgment  in  foreclosure  proceeding. 

Distinguished  in  Campbell  v.  Coulston,  19  N.  D.  653,  124  N.  W.  692, 
State  court  had  no  jurisdiction  to  vacate,  in  1907,  judgment  in  fore- 
closure proceeding  rendered  by  territorial  court  in  1885. 

Court's  power  to  extend  time  for  settling  bills  la  not  absolutely  non- 
reviewable  discretion. 

Approved  in  Robertson  v.  Cockrell,  209  Fed.  843,  126  C.  C.  A.  567, 
affirming  judgment  for  defendant  In  trustee's  action,  where  no  bill  of 
exceptions  was  seasonably  allowed;  Morse  v.  Anderson,  150  U.  S.  158, 
37  L.  Ed.  1037,  14  Sup.  Ct.  44,  holding  allowance  of  bill  of  exceptions 
not  seasonable  upon  facts;  Richmond  etc.  R.  Co.  v.  McGee,  50  Fed.  907, 
2  C.  C.  A.  81,  holding,  where  no  bill  of  exceptions  signed  by  judge 
during  term  of  trial  and  no  extension  entered,  certificate  executed  after 
term  not  available. 

144  U.   8.   224-238,   36  Ii.   Ed.   414,12  Sup.   Ct.  632,  POPE  MFO.  CO.  V. 
GORMXJIiLT. 

Contracts  against  public  policy  are  such  as  are  detrimental  to  public 
Interest   at  time  executed. 

Approved  in  Washington  Irr.  Co.  v.  Krutz,  119  Fed.  287,  56  C.  C.  A. 
1,  holding  where  irrigation  company's  officers  offered  to  convey  land 
to  register  of  land  office  in  consideration  of  services  before  Land  De- 
partment, which  he  declined  while  in  office,  and  after  expiration  of 
term  he  rendered  nominal  services  for  company,  upon  which  offer  was 
renewed  and  accepted,  last  agreement  was  void  as  against  public  pol- 
icy; Schirm  v.  Wieman,  103  Md.  546,  63  Atl.  1058,  where  defendant 
agreed  to  pay  three  hundred  dollars  for  return  of  watch  believed  to 
have  been  stolen,  and  gave  check  for  amount,  and  plaintiff  indorsed  it 
and  cashed  it  at  another  bank  and  recovered  watch,  and  defendant 
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stopped  payment  on  check,  which  plaintiff  paid  as  indorser,  agreement 
valid;  Osgood  v.  Central  Vermont  Ry.  Co.,  77  Vt.  343,  70  L.  R.  A.  930, 
60  AtL  140,  agreement  by  lessee  from  railroad  of  part  of  roadway  for 
coal  and  lumber  shed,  to  indemnify  railroad  from  all  damage  to  him- 
self, his  property  or  servants  caused  by  railroad's  servant's  negligence, 
is  valid;  Hartford  Fire  Ins.  Co.  v.  Chicago  etc.  Ry.  Co.,  175  U.  S.  106, 
44  L.  Ed.  91,  20  Sup.  Ct.  39,  upholding  contract  of  lease  with  clause 
absolving  railroad  from  damages  from  fire,  though  statute  made  it 
liable;  Van  Cott  v.  Pratt,  11  Utah,  213,  39  Pac.  828,  holding  statutory 
exemption  of  municipality  from  garnishment  cannot  be  waived. 

Distinguished  in  Montgomery  Light  etc.  Co.  v.  Montgomery  Traction 
Co.,  219  Fed.  969,  contract  of  power  company  to  furnish  street  rail- 
way company  with  electric  power  to  operate  cars  is  not  against  public 
policy  as  delegation  of  duty  of  carrier,  and  may  be  specifically  enforced 
against  carrier. 

Contract  not  to  make  defense  to  any  of  fifty  causes  of  action  is  void 
as  against  public  policy. 

Approved  in  King  Tonopah  Mining  Co.  v.  Lynch,  232  Fed.  491,  ser- 
vice of  summons  on  Secretary  of  State  in  action  against  foreign  corpo- 
ration to  recover  specified  sum  due  on  account  without  effort  to  notify 
company  was  not  due  process  of  law;  Comptograph  Co.  v.  Burroughs 
Adding  Mach.  Co.,  175  Fed.  799,  fact  that  licensee  of  patent  under 
executed  contract  filed  brief  for  defendant  in  infringement  suit  at- 
tacking validity  of  patent  does  not  entitle  licensor  to  cancellation  of 
license  contract;  Heaton-Peninsular  etc.  Fastener  Co.  v.  Eureka  Spe- 
cialty Co.,  65  Fed.  621,  refusing  injunction  against  selling  staples  to 
licensee  of  patent  operating  under  contract  to  use  only  certain  staples; 
Parliament  of  the  Prudent  Patricians  etc.  v.  Marr,  20  App.  D.  C.  375, 
holding  in  action  on  certificate  of  insurance  of  fraternal  benefit  asso- 
ciation that  by-laws  of  association  cannot  deprive  beneficiary  of  right 
to  sue  in  courts. 

Specific  performance  of  oppressive,  unconscionable  or  iniquitous  con- 
tracts should  be  denied. 

Approved  in  Haffner  v.  Dobrinski,  215  U.  S.  450,  54  L.  Ed.  279,  30 
Sup.  Ct.  172,  refusing  to  decree  specific  performance  of  contract  for 
sale  of  real  estate,  where  complainant  had  funds  in  his  possession  suffi- 
cient to  cover  damages;  Imperial  Water  Co.  No.  5  v.  Holabird,  197 
Fed.  18,  116  C.  C.  A.  526,  contract  between  Mexican  company  and  Im- 
perial Water  Company,  assigned  by  Mexican  company  to  complainant, 
purporting  to  grant  to  complainant,  California  Development  Company, 
right  to  sell  entire  shares  of  capital  stock  of  defendant  Imperial  Com- 
pany, and  to  receive  for  its  use  and  benefit  entire  proceeds  of  sale,  is 
void  for  want  of  consideration;  Indiana  Mfg.  Co.  v.  Nichols  &  Shepard 
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Co.,  190  Fed.  585,  clause  providing  penalty  and  liquidated  damages  in 
license  to  use  patent  did  not  conclusively  establish  that  patentee  had 
adequate  remedy  at  law  sufficient  to  preclude  specific  performance; 
Clark  v.  Rosario  Min.  etc.  Co.,  176  Fed.  188,  99  C.  C.  A.  534,  refusing 
to  enforce  contract  for  purchase  of  mine  on  ground  that  it  was  one- 
sided and  unconscionable;  Chester  v.  Morgan,  11  App.  D.  C.  441,  deny- 
ing specific  performance  of  agreement  to  convey  real  estate  in  consid- 
eration of  professional  services;  Vulcan  Detinning  Co.  v.  American  Can 
Co.,  72  N.  J.  Eq.  396,  12  L.  R.  A.  (N.  S.)  102,  67  Atl.  343,  purchaser 
of  process  for  detinning  tin  scrap  was  entitled  to  enjoin  former  direc- 
tor, who  disclosed  secret  to  another  corporation,  his  associates  and  their 
servants,  from  using  process;  Dalzell  v.  Dueber  Mfg.  Co.,  149  U.  S. 
323,  37  L.  Ed.  754,  13  Sup.  Ct.  889,  denying  specific  performance  of 
agreement  to  secure  letters  patent  to  employer  for  invention  of  em- 
ployee; Heaton-Peninsular  etc.  Fastener  Co.  v.  Eureka  Specialty  Co., 
65  Fed.  622,  refusing  injunction  against  selling  staples  to  licensee  of 
patent  operating  under  contract  to  use  only  certain  staples;  Waite  v. 
O'Neil,  72  Fed.  359,  refusing  specific  performance  of  lease  of  wharf 
landing  with  repair  clause  where  land  washed  away  by  flood. 

Specific  performance  is  mot  of  absolute  right,  but  rests  in  sound  dia- 
cretion  of  court. 

Approved  in  Newton  v.  Wooley,  105'  Fed.  545,  546,  refusing  specific 
performance  of  contract  for  sale  of  stock  in  corporation  where  con- 
tract is  unconscionable;  Peterson  v.  Moore,  3  Alaska,  163,  where  plain- 
tiff contracted  for  purchase  of  town  lots  in  Alaska,  but  refrained  for 
four  years  from  complying  with  contract,  and  remained  out  of  country 
and  residence  was  unknown,  in  suit  for  specific  performance  tender 
of  deeds  by  defendant-  was  excused;  Pratt  v.  McCoy,  128  La.  618,  54 
South.  1030,  denying  specific  performance  of  contract  to  deposit  city 
certificates  received  for  street  paving  to  plaintiff's  credit  in  bank,  where 
plaintiff  continually  failed  to  advance  money  as  agreed  and  embarrassed 
defendant  in  carrying  out  contract;  City  of  Bremerton  v.  Bremerton 
Water  etc.  Co.,  88  Wash.  372,  153  Pac.  376,  in  suit  by  city  for  specific 
performance  of  provision  of  franchise  for  construction  of  waterworks 
that  city  at  expiration  of  ten  years  might  buy  system  for  actual  cost 
plus  ten  per  cent  court  could  require  tender  of  payment  within  reason- 
able time  fixed  by  it;  Leicester  Piano  Co.  v.  Front  Royal  etc.  Imp.  Co., 
55  Fed.  201,  5  C.  C.  A.  60,  denying  specific  performance  of  contract 
to  donate  land  to  factory  where  contract  induced  by  false  representa- 
tions of  facts;  Nevada  Nickel  Syndicate  v.  National  Nickel  Co.,  96 
Fed.  154,  partially  enforcing  contract  creating  lien  on  mining  property 
for  money  advanced  to  erect  reduction  works,  where  works  not  success- 
ful and  abandoned. 
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Specific  performance  of  contract  by  licensee  mot  to  use  certain  ma- 
chines or  dispute  validity  of  patents,  refused. 

Approved  in  T.  B.  Harms  v.  Stern,  231  Fed.  648,  assignee  of  person 
violating  contract  to  sell  and  assign  to  defendant  all  his  musical  com- 
positions for  five  years  is  not  entitled  to  enjoin  defendant  from  in- 
fringing his  copyright;  Greison  v.  Winey,  226  Fed.  305,  denying  spe- 
cific performance  against  buyer  of  contract  for  purchase  of  real  estate 
procured  by  fraud;  Central  Brass  &  Stamping  Co.  v.  Stuber,  220  Fed. 
911,  136  C.  C.  A.  475,  owner  of  undivided  interest  in  patent  cannot 
maintain  suit,  to  restrain  another  part  owner  from  manufacturing  pat- 
ented article;  Reece  Folding  Mach.  Co.  v.  Earl,  205  Fed.  537,  licensee 
contracting  not  to  infringe  or  contest  validity  of  complainant's  patents 
is  enjoined  from  making  or  selling  infringing  machines,  or  installing 
additional  infringing  machines  in  its  factory;  Lovell-McConnell  Mfg. 
Co.  v.  Waite  Auto  Supply  Co.,  198  Fed.  133,  label  attached  to  Klaxon 
horn  licensing  sale  on  condition  that  purchaser  acknowledged  validity 
of  patent  does  not  estop  purchaser  to  contest  validity  in  suit  for  in- 
fringement by  sale  of  other  horns;  Rubber  Tire  Wheel  Co.  v.  Milwau- 
kee R.  W.  Co.,  154  Fed.  363,  83  C.  C.  A.  336  decree  in  infringement 
suit  adjudging  patent  for  rubber-tired  wheels  void  does  not  affect 
validity  or  prevent  enforcement  of  subsequent  license  contract  be- 
tween owner  and  others;  Marks  v.  Gates,  154  Fed.  483,  12  Ann.  Gas. 
120,  14  L.  R.  A.  (N.  S.)  317,  83  C.  C.  A.  321,  denying  specific  perform- 
ance of  contract  to  convey  one-fifth  interest  in  property  defendant 
should  acquire  in  Alaska,  where  there  was  no  limit  to  time  or  manner 
of  acquisition,  or  value  of  property;  Mudgett  v.  Thomas,  55  Fed.  649, 
licensee  repudiating  license  not  estopped  from  denying  invalidity  of 
patent  in  suit  for  royalties ;  dissenting  opinion  in  Henry  v.  A.  B.  Dick 
Co.,  224  U.  S.  71,  Ann.  Gas.  1913D,  880,^  56  L.  Ed.  672,  32  Sup.  Ct.  364, 
majority  holding  vendor  of  ink  to  purchaser  of  patented  mimeograph 
sold  under  restricted  license  to  use  with  patentee's  supplies  is  contribu- 
tory infringer. 

Distinguished  in  Consolidated  Rubber  Tire  Co.  v.  Finley  Rubber  Tire 
Co.,  116  Fed.  637,  holding  one  who  obtained  exclusive  rights  under 
patent  by  license  in  which  he  acknowledged  its  validity,  which  rights 
he  has  sold  to  another  for  valuable  consideration,  is  estopped  to  deny 
validity  of  patent;  Philadelphia  etc.  Supply  Co.  v.  Davis  etc.  Mfg.  Co., 
77  Fed.  882,  holding  stipulation  by  licensee  of  patent  not  to  question 
validity  of  patent  valid,  and  estops  licensee  in  infringement  suit. 

When  specific  enforcement  of  a  contract  will  not  be  decreed,  owing 
to  the  court's  inability  to  enforce  its  decree.  Note,  68  Am.  St. 
Rep.  761. 
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144  U.  S.  238,  36  L.  Ed.  419, 12  Sup.  Ot.  637,  POPE  MFO.  CO.  V.  OOBMULLY 
ETC.  MFO.  CO. 

Not  cited. 

144  U.  8.  238-248,  36  L.  Ed.   420,   12  Sup.  Ct.  637,  POPE  MFG.  CO.  T. 

GOBMUIXY  ETC.  MFO.  CO. 

Patents  for  bicycle-saddle  and  other  attachments  held,  in  view  of  state 
of  art  not  infringed. 

Approved  in  Dederick  v.  Gardner,  50  Fed.  100,  holding  Gerht  hay- 
baler  patent  not  infringed  by  Ertel  patent;  Newark  etc.  Material  Co. 
v.  Wilmot  etc.  Mfg.  Co.,  60  Fed.  617,  holding  patent  No.  413,644,  for 
protector  of  watches  against  magnetism,  void  for  want  of  invention 
in  view  of  prior  art;  Campbell  etc.  Mfg.  Co.  v.  Duplex  etc.  Press  Co., 
86  Fed.  333,  construing  Stonemetz  patent  No.  376,053  for  web-printing 
machine  and  holding  not  infringed. 

144  U.   S.  248-254,   36  L.  Ed.   423,   12  Sup.  Ct  641,  POPE  MFG.   CO.   T. 
GOBMULLY  ETC.  MFO.  CO. 

Patentee  cannot  split  np  patent  into  claims  and  Test  title  in  as  many 
persons  as  there  are  claims. 

Approved  in  National  Tube  Co.  v.  Mark,  216  Fed.  517,  133  C.  C.  A. 
13,  Fell  patent  for  apparatus  for  rifling  pipes  or  tubes  is  valid,  and 
its  claims  entitled  to  fairly  broad  construction,  and  claims  1,  2  and  3 
are  infringed;  Electric  Boat  Co.  v.  Lake  Torpedo  Boat  Co.,  215  Fed. 
383,  defendant  in  suit  for  patent  infringement  cannot  set  up  as  coun- 
terclaim complainant's  infringement  of  other  patents  of  which  defend- 
ant was  part  owner,  without  joining  co-owner  as  party ;  Houser  v.  Starr, 
203  Fed.  270,  121  C.  C.  A.  462,  Starr  patent  for  instrument  for  draw- 
ing ellipses,  essential  feature  of  which  is  guide-bar,  is  not  infringed  by 
instrument  not  using  guide-bar;  American  Air  Cleaning  Co.  v.  General 
Compressed  Air  etc.  Mach.  Co.,  195  Fed.  751,  115  C.  C.  A.  544,  Thur- 
man  patent  for  pneumatic  carpet  renovator,  limited  to  precise  com- 
bination described,  is  not  infringed;  Russell  v.  Kern,  58  Fed.  383,  384, 
holding  assignment  of  patent  excepting  "two  mill  rights"  valid,  and 
authorizes  suits  for  infringement  by  assignee. 

In  order  to  allow  assignee  to  sue,  assignment  must  convey  entire  and 
unqualified  monopoly. 

Approved  in  De  Forest  v.  Collins  Wireless  Tel.  Co.,  174  Fed.  822, 
licensee,  not  having  entire  monopoly  granted  to  patentee  of  wireless 
telephonic  apparatus,  cannot  sue  in  his  own  name  to  restrain  in- 
fringers; Empire  Paving  etc.  Co.  v.  Prather,  58  Mo.  App.  490,  holding 
claim  for  royalties  survives  where  use  of  patented  process  granted  for 
term  of  years  under  covenant  that  royalties  would  amount  to  stipulated 
sum. 
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Essentials  of  assignment  sufficient  to  allow  salt  by  assignee,  stated. 
Approved  in  Milwaukee  Carving  Co.  v.  Brunswick-Balk e-CoIlender 
Co.,  126  Fed.  182,  61  C.  C.  A.  175,  holding  instrument  granting  exclu- 
sive right  to  manufacture,  use  and  sell  machine  for  which  grantor  has 
applied  for  patent,  and  containing  agreement  to  also  assign  a  like  right 
in  any  other  machine  for  which  grantor  may  procure  patent,  does  not 
constitute  assignment  of  patent  granted  on  subsequent  application  which 
will  support  suit  by  grantee  for  infringement;  D.  M.  Sechler  Carriage 
Co.  v.  Deere  &  Mansur  Co.,  113  Fed.  287,  51  C.  C.  A.  242,  holding  in- 
strument by  which  patentee  conveyed  to  corporation,  its  assigns  and 
legal  representatives,  exclusive  right  to  manufacture  and  sell  patented 
article  in  the  United  States  for  full  term  for  which  patents  are  granted, 
is  an  assignment  granting  all  patentee's  rights  and  authorizes  grantee 
to  sue  for  infringement  in  own  name  alone;  Jaros  Hygienic  Underwear 
Co.  v.  Fleece  Hygienic  Underwear  Co.,  60  Fed.  624,  and  Van  Orden  v. 
Mayor  etc.  of  Nashville,  67  Fed.  333,  holding  nonjoinder  of  all  part 
owners  of  patent  as  plaintiffs  may  be  taken  advantage  of  by  demurrer. 

Rights  of  licensee  as  to  royalties  where  patent  is  invalid.    Note, 
20  E.  R.  0.  770. 

Patent  for  bicycle-saddle  held,  in  view  of  state  of  art,  not  infringed. 

Approved  in  Dederick  v.  Gardner,  50  Fed.  100,  holding  patent  No. 
232,400,  for  hay-press  not  infringed;  Campbell  etc.  Mfg.  Co.  v.  Duplex 
etc.  Press  Co.,  86  Fed.  334,  holding  patent  No.  376,053,  for  web-printing 
machine,  not  infringed. 

Distinguished  in  Overman  Wheel  Co.  v.  Curtis,  53  Fed.  249,  holding 
patent  No.  329,851,  for  velocipede  pedals,  valid. 

144  U.  S.  254-260,  36  L.  Ed.  426,  12  Sup.  Ot.  643,  POPE  MFCh  OO.  ▼.• 
GOBMTTLLY  MFCh  OO. 

Patent  for  improvement  in  ball-bearing  device  for  bicycles  held  void 
for  want  of  novelty. 

Approved  in  Conderman  v.  Clements,  147  Fed.  916,  78  C.  C.  A.  51, 
holding  void  Conderman  patent,  No.  669,621,  for  pleasure-wheel  similar 
to  Ferris  wheel;  Dowagiac  Mfg.  Co.  v.  Brennan,  118  Fed.  147,  holding 
Hoyt,  patent  No.  446,230,  for  improvement  in  grain  drills,  not  infringed 
by  Christian  &  Munn  patent  No.  497,864;  Dederick  v.  Gardner,  50  Fed. 
100,  holding  Gerht  hay-baler  patent  not  infringed  by  Ertel  patent. 

144  U.  S.  260-263,  36  L.  Ed.  428,  12  Sup.  Ot.  590,  McLANE  V.  KINO. 

Not  cited. 
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144  17.  a  263-310,  36  L.  Bd.  429,  12  flop.  Ot.  617,  LOGAN  V.  TOUTED 
STATES. 

Constitution  insures  protection  of  citizen  in  custody  of  marshal  from 
lawless  violence. 

Approved  in  Twining  v.  New  Jersey,  211  U.  S.  97,  53  L.  Ed.  105,  29 
Sup.  Ct.  14,  exemption  from  compulsory  self-incrimination  in  State 
courts  is  not  secured  by  Federal  Constitution;  Aczel  v.  United  States, 
232  Fed.  655,  conspiracy  to  deprive  person  of  constitutional  right  to 
vote  at  election  of  senator  or  member  of  House  of  Representatives  is 
offense  under  Criminal  Code;  United  States  v.  Aczel,  219  Fed.  933, 
right  to  serve  as  member  of  election  board  at  election  of  representa- 
tive or  senator  is  right  secured  by  Federal  Constitution  and  laws  within 
meaning  o{  Criminal  Code  making  punishable  conspiracy  to  deprive 
citizen  of  such  right;  West  Virginia  v.  Laing,  133  Fed.  889,  66  C.  C.  A. 
617,  Circuit  Court  may  issue  habeas  corpus  where  one  is  imprisoned  by 
State  for  killing  person  while  acting  as  member  of  marshal's  posse; 
Ex  parte  Martinez,  66  Tex.  Cr.  116,  145  S.  W.  1020,  holding  evidence 
insufficient  to  show  notice  of  appeal  was  prevented  by  duress>  and 
denying  habeas  corpus  to  person  convicted  of  murder;  In  re  Quarles, 
158  U.  S.  534,  39  L.  Ed.  1081,  15  Sup.  Ct.  960,  holding  citizen  has  right 
to  inform  United  States  marshal  of  violation  of  revenue  laws;  United 
States  v.  Patrick,  54  Fed.  345,  upholding  indictment  for  conspiracy  and 
murder  against  persons  killing  revenue  officers. 

Distinguished  in  United  States  v.  Powell,  151  Fed.  651,  persons  tak- 
ing prisoner  from  custody  of  State's  officers  and  murdering  him  to  pre- 
vent trial  in  State  court,  do  not  deprive  him  of  constitutional  right, 
and  cannot  be  indicted  under  sections  5508  and  5509  of  Revised  Stat- 
utes ;  Karem  v.  United  States,  121  Fed.  254,  61  L.  E.  A.  437,  57  C.  C.  A. 
486,  holding  Rev.  Stats.,  §  5508,  punishing  conspiracy  to  injure,  oppress 
or  intimidate  any  citizen  in  free  exercise  of  right  secured  by  Federal 
Constitution  or  laws,  is  not  appropriate  legislation  for  enforcement  of 
fifteenth  amendment. 

Motion  to  quash  is  ordinarily  addressed  to  discretion,  but  in  Texas  Is 
equivalent  to  demurrer. 

Approved  in  Durland  v.  United  States,  161  U.  S.  314,  40  L.  Ed,  712, 
16  Sup.  Ct.  511,  and  Endleman  v.  United  State*,  86  Fed.  458,  30  C.  C.  A. 
186,  following  rule;  United  States  v.  Patrick,  53  Fed.  356,  holding,  in 
indictment  for  conspiracy  under  Rev.  Stats.,  §§  5508,  5509,  citizenship 
of  parties  conspired  against  must  be  averred ;  Hillman  v.  United  States, 
192  Fed.  271,  112  C.  C.  A.  522,  indictment  for  using  mails  to  defraud 
purchasers  of  town  lots  by  misrepresenting  facts  was  not  subject  to 
be  quashed  because  private  books  of  accused  were  wrongfully  produced 
before  grand  jury;  Hillegass  v.  United  States,  183  Fed.  200, 105  C.  C.  A. 
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631,  holding  indictment  for  aiding  and  abetting  officer  of  national  bank 
in  misapplication  of  funds  was  sufficient,  and  refusal  of  motion  to  quash 
was  not  error;  Chad  wick  v.  United  States,  141  Fed.  236,  72  C.  C.  A. 
343,  and  Dillard  v.  United  States,  141  Fed.  305,  72  C.  C.  A.  451,  both 
holding  ruling  on  motion  to  quash  not  assignable  as  error;  State  v. 
Potter,  83  N.  J.  L.  429,  85  Atl.  217,  dismissing  certiorari  to  review 
indictments  for  violations  of  election  law  and  Corrupt  Practice  Act, 
and  order  quashing  them  where  no  abuse  of  judicial  discretion  is  shown. 

In*  exercising  general  power,  Congress  may  use  any  means  consistent 
with  Constitution. 

Approved  in  Motes  v.  United  States,  178  U.  S.  462,  44  L.  E4.  1151, 
20  Sup.  Ct.  995,  upholding  Rev.  Stats.,  §  5508,  punishing  conspiracy  to 
injure  or  intimidate  any  citizen  in  free  exercise  of  constitutional  or 
statutory  rights  or  privileges;  Boske  v.  Comingore,  177  U.  S.  468,  44 
L.  Ed.  850,  20  Sup.  Ct.  705,  holding  under  Rev.  Stats.,  §  161,  Secretary 
of  treasury  could  make  regulation  that  records  in  offices  of  collectors 
should  be  in  their  custody  and  control  for  purposes  relating  to  collec- 
tion of  revenue  only;  Fong  Yue  Ting  v.  United  States,  149  U.  S.  713, 
37  L.  Ed.  913,  13  Sup.  Ct.  1022,  holding  "Chinese  Certificate  Act"  of 
May,  1892,  q.  60,  constitutional;  Minneapolis  etc.  Ry.  Co.  v.  Railroad 
Commission,  136  Wis.  161, 17  It.  R.  A.  (N.  S.)  821.  116  N.  W.  910,  legis- 
lature could  confer  upon  court  authority  to  review  orders  of  railroad 
commission  fixing  rates  to  determine  whether  order  is  reasonable. 

Congress  may  provide  for  punlslimemt  of  crimes  against  government, 
regardless  of  place. 

Approved  in  Rakes  v.  Un'ted  States,  212  U.  S.'58,  53  L.  Ed,  402,  29 
Sup.  Ct.  244,  constitutionality  of  section  5509,  Revised  Statutes,  is  too 
well  settled  to  serve  as  basis  of  writ  of  error  from  Federal  Supreme 
Court  to  District  Court;  Guinn  v.  United  States,  228  Fed.  107,  uphold- 
ing validity  of  Federal  statute  which  was  basis  of  indictment  for  con- 
spiring to  prevent  colored  persons  from  Voting;  Smith  v.  United  States, 
157  Fed.  725,  85  C.  C.  A.  353,  conspiracy  to  deprive  person  of  right 
of  freedom  from  slavery  is  indictable  under  Rev.  Stats.,  §  5508 ;  Todd 
v.  United  States,  158  U.  S.  284,  39  L.  Ed.  983,  15  Sup.  Ct.  891,  arguendo. 

One  arrested  and  held  under  law  punishing  crime  against  government 
is  not  subject  to  State  process. 

Approved  in  In  re  Debs,  158  U.  S.  579,  89  L.  Ed,  1101,  15  Sup.  Ct. 
904,  applying  principle  to  obstruction  of  interstate  commerce  and  carry- 
ing of  mails. 

Constitutional  rights  may  be  protected  or  enforced  by  any  means 
deemed  by  It  appropriate. 
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Approved  in  United  States  v.  Mosley,  238  U.  S.  386,  387,  59  L.  Ed. 
1357,  35  Sup.  Ct.  904,  holding  section  19  of  Criminal  Code  applies  to 
acts  of  election  officers  in  Oklahoma  conspiring  to  interfere  with  right 
to  vote  for  member  of  Congress  by  omitting  votes  cast  from  count  and 
return. to  State  election  board;  In  re  Quarles,  158  U.  S.  535,  39  L.  EcL 
1081,  15  Sup.  Ct.  960,  holding  citizen  has  right  to  inform  United  States 
marshal  of  violation  of  revenue  laws;  United  States  v.  Patrick,  54  Fed. 
350,  351,  upholding  indictment  for  conspiracy  and  murder  under  Rev. 
Stats.,  §  5509,  against  persons  killing  revenue  officers ;  Green  v.  Elbert, 
63  Fed.  309,  11  C.  C.  A.  207,  denying  Federal  jurisdiction  over  damage 
suit  for  disbarment  from  State  court,  though  caused  by  statements  in 
Federal  court;  United  States  v.  Moore,  129  Fed.' 633,  one  cannot  be 
indicted  under  Rev.  Stats.,  §  5508,  for  conspiracy  by  organization  of 
laborers  in  union;  Earem  v.  United  States,  121  Fed.  257,  61  L.  R.  A. 
437,  57  C.  C.  A.  486,  holding  Rev.  Stats.,  §  5508,  punishing  conspiracy 
to  injure,  oppress  or  intimidate  any  citizen  in  free  exercise  of  right 
secured  by  Federal  Constitution  or  laws,  is  not  appropriate  legislation 
for  enforcement  of  fifteenth  amendment;  Lackey  v.  United  States,  107 
Fed.  116,  53  L.  R.  A.  660,  46  C.  C.  A.  189,  holding  void  Rev.  Stats., 
§  5507,  punishing  person  who  prevents,  hinders,  controls  or  intimidates 
another  from  exercising  right  of  suffrage  to  whom  that  right  is  guar- 
anteed by  fifteenth  amendment,  reversing  99  Fed.  961,  968,  holding  in- 
dictment sufficient,  under  Rev.  Stats.,  §  5508,  which  charges  defendants 
with  conspiring  to  injure,  oppress>  threaten  or  intimidate  certain  colored 
men  in  exercise  of  their  right  to  vote,  to  which  they  were  legally  en- 
titled, on  account  of  their  race  or  color;  dissenting  opinion  in  Hodges 
v.  United  Stales,  203  U.  S.  24,  26,  51  L.  Ed.  72,  73.  27  Sup.  Ct.  6,  ma- 
jority holding  Federal  court  has  no  jurisdiction  under  thirteenth  amend- 
ment or  Federal  statutes  of  charge  of  conspiracy  made  and  carried  out 
in  State  to  prevent  negro  citizen  from  performing  labor  contracts. 

Distinguished  in  Simpson  v.  Geary,  204  Fed.  512,  brakemen  and  flag- 
men on  train  have  no  contract  right  to  retain  employment  which  is 
secured  by  Federal  Constitution,  so  as  to  give  Federal  court  jurisdic- 
tion of  suit  to  enjoin  enforcement  of  Arizona  statute  regulating  train 
crews. 

Constitutional  right  of  marshal's  prisoner  to  protection  arises  from 
creation  by  Constitution  of  national  government. 

Approved  in  In  re  Quarles,  158  U.  S.  536,  39  L.  Ed.  1081,  15  Sup.  Ct. 
961,  holding  citizen  has  right  to  inform  United  States  marshal  of  viola- 
tion of  revenue  laws;  United  States  v.- Patrick,  54  Fed.  347,  upholding 
indictment  for  conspiracy  and  murder  against  persons  killing  revenue 
officers. 
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Several  indictments  against  same  person  for  connected  acts  may  be 
consolidated  for  trial. 

Approved  in  Haynes  v.  United  States,  101  Fed.  818,  42  C.  C.  A.  34, 
Pointer  v.  United  States,  151  U.  S.  401,  38  L.  Ed.  211,  14  Sup.  Ct.  412, 
Bucklin  v.  United  States,  159  U.  S.  685,  40  L.  Ed.  306,  16  Sup.  Ct.  184, 
and  Haynes  v.  United  States,  9  N.  M.  525,  56  Pac.  284,  all  following 
rule;  Howard  v.  United  States,  75  Fed.  997,  34  L.  R.  A.  517,  21  C.  C.  A. 
586,  holding  action  of  court  in  consolidating  indictments  not  attackable 
on  habeas  corpus;  Ryan  v.  United  States,  216  Fed.  38,  132  C.  C.  A. 
257,  where  counts  of  several  indictments  charged  conspiracy  to  com- 
mit crime  against  United  States  in  transportation  of  dynamite  and 
nitroglycerine  in  passenger  trains  in  interstate  commerce,  and  other 
counts  charged  defendants  as  principals  or  aiders  and  abetters,  consoli- 
dation of  indictments  for  trial  was  properly  ordered;  Khar  as  v.  United 
States,  192  Fed.  506,  113  C.  C.  A.  109,  where  separate  indictments 
against  defendant  for  violation  of  same  statute  were  consolidated  for 
trial,  defendant  was  entitled  to  but  three  peremptory  challenges; 
Krause  v.  United  States,  147  Fed.  444,  78  C.  C.  A.  642,  upholding  con- 
solidation for  trial  of  indictments  against  several  persons  for  inclosing 
public  lands;  Brown  v.  United  States,  143  Fed.  67,  74  C.  C.  A.  214, 
several  indictments  charging  more  than  three  offenses  under  Rev.  Stats., 
§5480,  may  be  tried  together;  Dillard  v.  United  States,  141  Fed.  305, 
72  C.  C.  A.  451,  counts  charging  forgery  of  Chinese  certificates,  utter- 
ance thereof,  and  violation  of  Rev.  Stats.,  §  3169,  as  revenue  officer  by 
permitting  commission  of  such  offenses,  may  be  joined  in  same  indict- 
ment; McGregor  v.  United  States,  134  Fed.  194,  69  C.  C.  A.  477,  charges 
against  departmental  clerks  for  conspiracy  to  defraud  government 
under  Rev.  Stats.,  §  5440,  for  receiving  money  from  co-conspirator 
for  aiding  in  procuring  government  contract,  and  for  services  in  rela- 
tion to  same,  may  be  joined  in  one  indictment;  Betts  v.  United  States, 
132  Fed.  240,  65  C.  C.  A.  452,  fact  that  number  of  indictments  against 
same  defendant  under  Rev.  Stats.,  §  5480,  for  using  mails  to  defraud 
are  tried  together  to  same  jury  does  not  affect  right  to  three  peremp- 
tory challenges  for  each  indictment;  Miller  v.  United  States,  38  App. 
D.  C.  369,  40  L.  R.  A.  (N.  S.)  973,  where  indictment  for  fraudulently 
taking  away  records  of  corporation  and  another  for  embezzling  funds 
are  combined,  defendant  is  entitled  to  statutory  number  of  peremptory 
challenges  for  one  indictment;  Commonwealth  v.  Rosenthal,  211  Mass. 
52,  Ann.  Oaa.  1913A,  1003,  47  L.  R.  A.  (N.  S.)  955,  97  N.  E.  610,  in- 
dictment of  defendant  in  two  counts  for  adultery  with  two  girls,  and 
another  indictment  in  two  counts  for  abduction  of  same  girls  in  viola- 
tion of  statute  of  1910,  were  properly  tried  together. 

Right  to  try  defendant  on  two  or  more  indictments  at  one  time. 
Note,  Ann.  Gas.  1913A,  1005,  1006. 
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Consolidation  of  two  indictments  for  trial.    Note,  SLR.  A.  (N.  8.) 
413. 

Grand  jury  for  northern  district  of  Texas  may  Indict  for  offenses  com- 
mitted anywhere  In  district. 

Approved  in  Dwyer  v.  United  States,  170  Fed.  164,  95  C.  C.  A.  416, 
holding  that  court  sitting  in  one  division  of  District  Court  in  Idaho 
could  hear  and  determine  motion  for  new  trial  in  criminal  case  tried 
in  another  division;  Clement  v.  United  States,  149  Fed.  309,  310,  79 
C.  C.  A.  243,  Federal  grand  or  petit  jury  may  be  summoned  from  any 
portion  of  State  constituting  district  regardless  of  place  of  trial;  Bar- 
rett v.  United  States,  169  U.  S.  221,  42  L.  Ed.  724,  18  Sup.  Ct.  329, 
applying  principle;  Post  v.  United  States,  161  U.  S.  586,  40  L.  Ed.  817, 
16  Sup.  Ct.  613,  holding,  under  Act  of  July,  1894,  c.  132,  District  Court 
has  no  jurisdiction  of  indictment  brought  in  one  division  for  offense 
in  another,  before  its  passage;  United  States  v.  Eessel,  63  Fed.  434, 
435,  following  rule  under  26  Stat.  767,  as  to  place  of  trial ;  The  L.  B.  X., 
88  Fed.  295,  construing  act  of  February,  1887,  dividing  western  district 
of  Missouri,  and  holding  court  limited  in  jurisdiction  to  extent  of 
territory. 

Distinguished  in  United  States  v.  Chennault,  230  Fed.  942,  under  act 
of  1911,  indictment  cannot  be  found  in  judicial  division  other  than 
that  in  which  offense  was  committed. 

Accused  Is  not  placed  In  jeopardy  where  court  exercising  discretion 
discharges  Jury. 

Approved  in  United  States  v.  Jim  Lee,  123  Fed.  742,  and  State  v. 
Costello,  29  Wash.  369,  69  Pac.  1100,  both  reaffirming  rule;  Keerl  v. 
Montana,  213  U.  S.  138,  53  L.  Ed.  737,  29  Sup.  Ct.  469,  where  State 
court  discharges  jury  after  it  has  been  out  twenty-four  hours,  result 
is  mistrial,  and  accused  cannot  on  subsequent  trial  interpose  plea  of 
once  in  jeopardy;  State  v.  Hansford,  76  Kan.  684,  14  L.  R.  A.  (N.  S.) 
548,  92  Pac.  553,  accused  is  not  put  twice  in  jeopardy  for  same  offense 
by  court's  discharge  of  jury  and  impaneling  another  for  disqualifica- 
tion of  juror  discovered  after  jury  was  impaneled;  State  v.  Keerl,  33 
Mont.  517,  85  Pac.  866,  applying  rule  in  prosecution  for  homicide; 
Thompson  v.  United  States,  155  U.  S.  274,  39  L.  Ed.  149,  15  Sup:  Ct. 
74,  holding  discharge  of  jury  when  found  that  one  juryman  disquali- 
fied, after  one  witness  examined,  not  once  in  jeopardy;  Gardes  v.  United 
States,  87  Fed.  177,  holding  not  once  in  jeopardy  where  mistrial  ad- 
judged for  disqualification  of  one  juror,  though  defendant  willing  to 
proceed  with  eleven  jurors;  Anderson  v.  State,  86  Md.  482,  38  Atl. 
938,  and  State  v.  Stephenson,  54  S.  C.  238,  32  S.  E.  306,  both  holding 
dismissal  of  jury  for  failure  to  agree  not  once  in  jeopardy;  dissenting 
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opinion  in  Kepner  ▼.  United  States,  195  U.  S.  136,  49  L.  Ed.  126,  24 
Sup.  Ct.  797,  majority  holding  government  cannot  appeal  from  acquittal 
in  Philippine  court  of  first  instance. 

Former  jeopardy  notwithstanding  order  of  mistrial.    Note,  Ann* 
Gas.  1914B,  775. 

Juror  admitting  conscientious  scruples  against  death  penalty,  may  be 
challenged  by  government. 

Approved  in  Horton  v.  United  States,  15  App.  D.  C.  318,  error  in 
homicide  case  in  sustaining  challenges  for  cause  by  prosecution  is  not 
reversible  where  peremptory  challenges  of  accused  were  not  exhausted. 

Prejudice   against   capital   punishment   as    disqualifying  juror   in 
criminal  case.    Note,  Ann.  Oaa.  1912A,  786. 

Section  858,  of  the  Revised  Statutes,  adopting  State  laws  as  to  com- 
petency of  witnesses,  Is  Inapplicable  In  criminal  triaL 

Approved  in  Dreyer  v.  Illinois,  187  U.  S.  86,  47  L.  Ed.  86,  23  Sup.  Ct. 
33,  reaffirming  rule;  The  Mary,  233  Fed.  124,  holding  libelant  whose 
witnesses  were  examined  before  commissioner  is  not  entitled  to  have 
fees  taxed  under  act  of  1908,  but  fees  will  be  taxed  under  old  act  at 
one  dollar  and  fifty  cents  per  day;  United  States  v.  Perkins,  221  Fed. 
110,  person  accused  of  manslaughter  is  not  entitled  to  instruction  that 
uncontradicted  opinions  of  medical  experts  admitted  in  evidence  must 
be  accepted  and  acted  upon  by  jury  as  absolute  proof;  Ex  parte  Pet- 
terson,  166  Fed.  546,  law  of  Minnesota  prescribing  eighteen  as  age 
when  woman  becomes  of  age  does  not  apply,  and  resident  of  Minne- 
sota twenty-one  years  old  on  December  1st,  sailing  from  New  York  on 
December  5th  to  visit  her  home  in  Sweden,  not  having  acquired  domi- 
cile in  United  States,  was  subject  to  deportation  as  prostitute  under 
act  of  1907;  Virginia  v.  Felts,  133  Fed.  94,  on,  trial  of  defendant  in 
criminal  prosecution  who  has  removed  case  into  Federal  court,  State 
practice  as  to  competency  of  witnesses  followed;  Radford  v.  United 
States,  129  Fed.  53,  63  C.  C.  A.  491,  N.  Y.  Cr.  Code,  §  385,  providing 
order  of  challenges  of  jurors  is  not  binding  on  Federal  courts  sitting 
in  that  State;  Withaup  v.  United  States,  127  Fed.  534,  62  C.  C.  A. 
328,  holding  in  prosecution  for  perjury  in  Federal  court  in  Colorado, 
court  cannot  take  judicial  notice  of  genuineness  of  signatures  to  papers 
filed  in  other  cases,  though  part  of  its  own  records,  for  purpose  of 
admission  as  standards  of  comparison;  Allen  v.  Clark,  126  Fed.  740, 
62  C.  C.  A.  58  (affirming  114  Fed.  376),  holding  Rev.  Stats.,  §  916,  pro- 
viding that  party  recovering  judgment  in  common-law  cause  in  Federal 
court  shall  be  entitled  to  similar  remedies  on  same  as  are  provided  in 
like  cause  by  State  laws,  does  not  apply  to  fine  in  criminal-  case;  United 
XV— 75 
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States  v.  Davis,  103  Fed.  465,  holding  after  juror  accepted  by  both 
sides  and  has  taken  his  seat  in  the  box  he  may,  upon  announcing  him- 
self as  feeling  disqualified  to  act  impartially  before  being  sworn,  be 
'  directed  by  court  to  stand  aside ;  St.  Clair  v.  United  States,  154  U.  S. 
154,  38  L.  Ed.  943,  14  Sup.  Ct.  1010,  holding  California  code,  requiring 
exceptions  to  charges  to  be  made  while  jury  at  bar,  does  not  control 
in  criminal  case  in  Federal  court;  United  States  v.  Hall,  53  Fed.  353, 
holding  person  pardoned  by  act  of  legislature,  competent  witness  in 
criminal  case  in  Federal  court;  Consumers'  etc.  Oil  Co.  v.  Ashburn,  81 
Fed.  334,  26  C.  C.  A.  436,  holding  Federal  court  will  not  follow  State 
statute  dispensing  with  taking  exceptions  to  charge  while  jury  at  bar; 
dissenting  opinion  in  Wolfson  v.  United  States,  102  Fed.  145,  41  C.  C.  A. 
422,  majority  holding,  under  20  Stat.  30,  one  of  two  defendants  jointly 
indicted  and  tried  may,  at  his  own  request,  be  examined  as  witness  by 
government. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to,  Federal  courts. 
Note,  40  L.  R.  A.  (N.  S.)  450. 

In  revising  statutes,  change  of  effect  Is  not  Inferred  In  absence  of 
express  Intention. 

Approved  in  Anderson  v.  Pacific  Coast  Steamship  Co.,  225  U.  S.  199, 
66  L.  Ed.  1053,  32  Sup.  Ct.  626,  holding  registered  coastwise  sea-going 
vessels  having  officers  with  Federal  pilot's  license  are  not  free  from 
liability  for  pilotage  fees  under  State  laws  by  act  of  1871  as  re-enacted 
in  sections  4401  and  4444,  Rev.  Stats.;  United  States  v.  Mason,  218 
U.  S.  525,  54  L.  Ed.  1136,  31  Sup.  Ct.  28,  clerks  of  Federal  courts  are 
not  controlled  in  respect  to  fees  and  emoluments  by  provisions  of  act 
of  1875,  or  of  Rev.  Stats.,  §§5490  and  5497;  In  re  Deans,  208  Fed. 
1020,  residence  of  native  of  Scotland,  returning  to  Scotland  for  visit 
of  two  months  and  employed  in  Panama  Canal  Zone  for  four  months, 
was  continuous,  entitling  him  to  naturalization;  In  re  Levin,  176  Fed. 
179,  99  C.  C.  A.  531,  holding  court  is  justified  in  giving  same  construc- 
tion to  provisions  of  present  Bankruptcy  Act  as  was  given  to  similar 
provisions  of  act  of  1867;  Le  Marchal  v.  Tegarden,  175  Fed.  691,  99 
C.  C.  A.  236,  construing  section  2372,  Rev.  Stats.,  in  light  of  original 
act  of  1824  and  holding  mistakes  in  entry  may  be  corrected  after  issu- 
ance of  patent  as  well  as  before,  where  rights  of  third  persons  do  not 
intervene ;  Thomas  v.  United  States,  156  Fed.  901,  17  L.  R.  A.  (N.  S.) 
720,  84  C.  C.  A.  477,  construing  section  5440,  Rev.  Stats,  of  1901,  in 
light  of  original  act  of  1875,  and  holding  such  section  denounces  con- 
spiracies to  commit  offenses  created  by  Federal  statutes;  Schmidt  v. 
United  States,  133  Fed.  260,  66  C.  C.  A.  389,  one  swearing  falsely  in 
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naturalization  proceedings  in  State  court  may  be  punished  in  Federal 
court  under  Comp.  Stats.  Supp.,  p.  191;  Hand  v.  Cook,  29  Nev.  534,  92 
Pac.  6,  government  mineral  surveyor  is  not  officer,  clerk  or  employee 
in  Land  Office  within  section  452,  Rev.  Stats.,  and  is  not  prohibited 
from  locating  mining  claim;  United  States  v.  Patterson,  55  Fed.  638, 
holding  indictment,  under  U.  S.  Stats,  of  1890,  c.  647,  not  sufficiently 
explicit  if  words  of  statute  used;  Stokes  v.  United  States,  60  Fed.  598, 
J9  C.  C.  A.  152,  holding,  under  Judiciary  Act  of  1891,  §§5,  6,  convic- 
tion under  Rev.  Stats.,  §5480,  reviewable  in  Supreme  Court;  Werck- 
meister  v.  Pierce  etc.  Mfg.  Co.,  63  Fed.  454,  holding,  under  Rev.  Stats., 
§4962,  words  "entered  according,"  etc.,  should  be  inscribed  not  on 
copyrighted  painting  but  on  publication  thereof. 

Conviction  and  sentence  cannot  disqualify  one  as  witness  beyond  State 
where  judgment  rendered. 

Approved  in  Hendrix  v.  United  States,  219  U.  S.  91,  65  L.  Ed.  106, 
31  Sup.  Ct.  193,  holding  it  was  not  error  to  refuse  to  allow  wife  of 
man  accused  of  murder  to  testify;  Brown  v.  United  States,  233  Fed. 
354,  355,  356,  358,  holding  in  action  for  assault  and  battery  on  post- 
office  grounds,  that  person  convicted  of  crime  in  State  court  is  not  in- 
competent as  witness  in  Federal 'court;  Cohen  v.  United  States,  214 
Fed.  28,  130  C.  C.  A.  417,  affirming  conviction  of  subornation  of  per- 
jury of  person  advising  woman  to  testify  falsely  in  proceeding  against 
her  husband  for  transporting  her  in  interstate  commerce  for  immoral 
purpose;  United  States  v.  Gwynne,  209  Fed.  994,  reversing  conviction 
under  Mann  Act  for  transporting  person  from  one  State  to  another 
for  immoral  purpose,  where  defendant  at  time  of  trial  was  married  to 
woman  so  transported,  for  erroneous  admission  of  wife's  testimony; 
Maxey  v.  United  States,  207  Fed.  329,  125  C.  C.  A.  77,  holding  person 
convicted  of  felony  and  sentenced  to  penitentiary  for  fifteen  months 
is  incompetent  as  witness  in  criminal  case;  Palmer  v.  Cedar  Rapids 
etc.  Ry.  Co.,  113  Iowa,  448,  85  N.  W.  758,  holding  witness  cannot  be 
interrogated  as  to  previous  conviction  in  another  jurisdiction;  Garitee 
v.  Bond,  102  Md.  385,  111  Am.  St.  Rep.  389,  62  Atl.  633,  one  convicted 
of  overcharging  for  making  pension  claim,  in  violation  of  Federal  stat- 
ute, not  disqualified  as  executor  as  having  been  convicted  of  infamous 
crime;  State  v.  Landrum,  127  Mo.  App.  660,  106  S.  W.  1113,  person 
convicted  of  burglary  and  larceny  in  Indiana  is  not  incompetent  to 
testify  in  trial  of  person  accused  of  gambling;  In  re  Ebbs,  150  N.  C. 
47,  17  Ann.  Gas.  592,  19  L.  R.  A.  (N.  S.)  892,  63  S.  E.  192,  law  of  1907 
that  attorney  must  be  disbarred  upon  his  being  convicted  of  crime 
refers  only  to  convictions  within  State;  Queenan  v.  Territory,  11  Okl. 
278,  61  L.  R.  A.  324,  71  Pac.  223,  one  convicted  of  felony  in  another 
State  not  disqualified  as  juror;  Missouri  etc.  Ry.  Co.  v.  De  Bord,  21 


144  U.  S.  263-310       NOTES  ON  U.  S.  REPORTS.  1188 

Tex.  Civ.  702,  53  S.  W.  503,  holding  witness  in  civil  case  cannot  be 
impeached  by  introducing  record  of  his  conviction  of  felony  in  another 
territory;  Baltimore  etc.  R.  Co.  v.  Rambo,  59  Fed.  78,  79,  8  C.  C.  A.  6, 
holding  conviction  of  crime  relevant  to  impeach  credibility  of  witness 
in  Ohio,  though  no  express  statute;  Missouri  etc.  Ry.  Co.  v.  De  Bord, 
21  Tex.  Civ.  App.  702,  53  S.  W.  593,  holding  in  civil  action,  witness 
not  discredited  because  convicted  of  felony  in  other  State;  Huntington 
v.  Attrill,  146  U.  S.  673,  36  L.  Ed.  1130,  13  Sup.  Ct.  230,  and  United 
States  v.  Insley,  54  Fed.  223,  4  C.  C.  A.  296,  both  arguendo. 

Conviction  of  infamous  crime  in  one  jurisdiction  as  disqualification 
in  another  jurisdiction.    Note,  5  Ann.  Gas.  917. 

Pardon  alfkoogh  after  sentence  served,  removes   disqualification   to 
testify. 

Approved  in  Fitzpatrick  v.  United  States,  178  U.  S.  307,  44  L.  Ed: 
1080,  20  Sup.  Ct.  945,  holding,  under  Judiciary  Act  of  1891,  convic- 
tion for  murder  is  "conviction  of  capital  crime,"  though  jury  qualify 
verdict  by  adding  words  "without  capital  punishment";  Moore  v. 
Adams,  26  Okl.  53,  108  Pac.  394,  in  action  to  set  aside  deeds  executed 
while  owner  of  land  was  in  penitentiary,  owner  was  competent  to  tes- 
tify and  rebut  presumption  that  he  was  informed  of  prospective  de- 
velopment for  oil,  and  fact  that  he  .does  not  testify  raises  presumption 
that  testimony  would  be  unfavorable;  United  States  v.  Hughes,  175 
Fed.  241,  242,  service  of  term  of  imprisonment  for  murder  in  second 
degree  and  release  operates  as  legislative  pardon  under  Pennsylvania 
statute,  and  such  person  could  testify  in  criminal  case  in  Federal  court; 
United  States  v.  Hall,  53  Fed.  354,  355,  holding  person  pardoned  by 
act  of  legislature  competent  witness  in  criminal  case  in  Federal  court. 

Pardon  or  commutation  of  sentence  as  affecting  competency  of 
witness.    Note,  47  L.  R.  A.  (N.  8.)  206,  209. 

Section  1033,  Bevlsed  Statutes,  entitling  accused  to  copy  of  indictment, 
except  for  treason,  is  mandatory. 

Approved  in  Johnson  v.  United  States,  225  U.  S.  411,  56  L.  Ed.  1144, 
32  Sup.  Ct.  748,  holding  record  sufficiently  shows  indictment  was  read  to 
accused  where  it  states  that  defendant,  present  in  person  and  arraigned 
upon  indictment,  pleads  not  guilty;  Balliet  v.  United  States,  129  Fed. 
692,  64  C.  C.  A.  201,  defendant  need  not  be  furnished  with  list  of  wit- 
nesses prior  to  trial  in  prosecutions  other  than  for  treason  and  capital 
crimes ;  Hickory  v.  United  States,  151  U:  S.  308,  38  L.  Ed.  173,  14  Sup. 
Ct.  336,  following  rule;  Thiede  v.  Utah,  159  U.  S.  514,  40  L.  Ed.  241, 
16  Sup.  Ct.  64,  holding  principle  not  applicable  to  Utah  territorial 
court;  Boulter  v.  State,  6  Wyo.  79,  42  Pac.  610,  holding  not  error  to 
permit  witnesses  to  testify  whose  names  not  indorsed  on  information 
according  to  statute,  where  record  silent  as  to  facts  at  time  of  objection. 
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Distinguished  in  Welty  v.  United  States,  14  Okl.  16,  76  Pac.  123,  one 
tried  in  territorial  court  sitting  with  Federal  jurisdiction  need  not  be 
served  with  list  of  jury  and  of  witnesses  before  trial. 

Construction  of  statutory  provision  requiring  copy  of  indictment 
or  information  to  be  served  on  defendant.  Note,  Ann.  Gas. 
1913D,  1096,  1099. 

Failure  to  furnish  list  of  witnesses  in  capital  case  is  not  cured  by  con- 
viction  of  lesser  crime. 

Approved  in  Wilson  v.  United  States,  221  U.  S.  375,  Ann  Gas.  1912D, 
558,  55  L.  Ed.  777,  31  Sup.  Ct.  538,  corporation  is  not  relieved  from 
responding  to  subpoena  duces  tecum  or  from  producing  documents  re- 
quired by  provisions  of  sections  829  and  877,  Revised  Statutes,  or  those 
of  sixth  amendment;  Bird  v.  United  States,  187  U.  S.  126,  47  L.  Ed. 
104,  23  Sup.  Ct.  45,  holding  where  witness  for  prosecution  is  desig- 
nated on  indictment  and  list  of  witnesses  given  to  defendant  by  maiden 
name,  which  was  name  by  which  she  was  known  at  time,  though  she 
had  been  married  and  divorced  and  had  subsequently  borne  name  of 
another  man,  she  is  competent  witness;  Jones  v.  United  States,  162 
Fed.  419,  420,  89  C.  G.  A.  303,  person  accused  of  conspiracy  to  defraud 
government  of  public  lands  is  not  entitled  as  of  right  to  list  of  wit- 
nesses or  jurors ;  Walker  v.  State,  10  Okl.  Cr.  539,  139  Pac.  714,  failure 
of  State  to  give  Christian  name  of  witness  in  list  of  witnesses  fur- 
nished did  not  disqualify  such  witness  from  testifying  where  accused 
was  not  misled  to  his  prejudice;  State  v.  Frisbie,  8  Okl.  Cr.  417,  127 
Pac.  1096,  defendant  accused  of  murder,  by  announcing  "ready"  for 
trial,  waived  right  to  have  list  of  witnesses  two  days  before  trial. 

Distinguished  in  Stewart  v.  United  States,  211  Fed.  47,  127  C.  C.  A. 
477,  holding  -accused  in  criminal  case  is  not  entitled  to  notice  of  juror 
brought  in  on  special  venire  to  complete  jury;  Horton  v.  United  States, 
15  App.  D.  C.  320,  failure  by  prosecution  in  capital  case  to  give  cor- 
rect address  of  witness  in  list  of  witnesses  does  not  disqualify  witness ; 
United  States  v.  Schneider,  21  D.  C.  413,  government  is  not  precluded, 
by  requirement  to  furnish  list  of  witnesses  in  capital  case  before  trial, 
from  making  use  of  testimony  discovered  during  progress  of  trial; 
Havill  v.  United  States,  5  Okl.  Cr.  343,  115  Pac.  123,  denial  of  right 
of  person  indicted  for  capital  offense  committed  in  Indian  Territory 
prior  to  statehood  to  have  list  of  witnesses  is  not  reversible  error  where 
testimony  of  witness  was  cumulative  and  offered  for  sole  purpose  of 
fixing  time  and  place  of  victim's  death. 

Conspirator's  acts  and  declarations  are  admissible  against  all  only  when 
made  in  aid  of  conspiracy  pending. 

Approved  in  Spencer  v.  Read,  217  Fed.  516,  133  C.  C.  A.  360,  in 
action  by  trustee  in  bankruptcy  charging  conspiracy  to  withdraw  fraud- 
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ulently  funds  from  corporation,  exclusion  of  evidence  as  to  declarations 
of  one  of  defendants  made  some  time  after  issuance  of  checks  by  him 
as  president  of  corporation  was  not  error;  Fain  v.  United  States,  209 
Fed.  534,  126  C.  C.  A.  347,  letter  relating  to  entry  was  incompetent 
evidence  as  to  fraud  in  entry  completed  before  letter  was  written; 
Richards  v.  United  States,  175  Fed.  949,  99  C.  C.  A.  401,  in  prosecu- 
tion for  conspiracy  to  procure  fraudulent  homestead  entries,  instruction 
not  limiting  evidence  of  acts  and  declarations  of  conspirators  to  that 
which  was  done  in  pursuance  of  conspiracy  was  erroneous;  Ex  parte 
Black,  147  Fed.  840,  where  indictment  for  conspiracy  to  make  fraudu- 
lent entries  alleged  overt  act  to  have  taken  place  after  conspiracy  con- 
summated, it  was  insufficient;  Sorenson  v.  United  States,  143  Fed.  821, 
74  C.  €.  A.  468,  confession  of  one  of  two  joint  defendants  made  in 
absence  of  other  after  crime  committed  is  inadmissible  against  latter; 
Brown  v.  United  States,  142  Fed.  4, '73  C.  C.  A.  187,  in  prosecution  for 
aiding  national  bank  officer  in  misappropriation  of  funds,  evidence  by 
bookkeeper  as  to  conversations  with  president  is  admissible;  Brown  v. 
United  States,  150  U.  S.  98,  87  L.  Ed,  1013,  14  Sup.  Ct.  39,  following 
rule ;  Sparf  v.  United  States,  156  U.  S.  56,  39  L.  Ed.  345,  15  Sup.  Ct. 
275,  applying  principle;  People  v.  McKane,  143  N.  Y.  470,  38  N.  E.  954, 
holding  declarations  of  conspirators,  in  furtherance  of  object,  compe- 
tent evidence,  though  not  made  in  presence  of  accused;  State  v.  Ma- 
gone,  32  Or.  209,  51  Pac.  453,  holding  general  objection  to  declarations 
of  conspirators,  made  after  commission  of  crime,  sufficient. 

Distinguished  in  Jones  v.  United  States,  179  Fed.  601,  103  C.  C.  A. 
142,  declarations  made  by  one  conspirator  while  conspiracy  was  in 
progress,  but  not  in  furtherance  thereof,  are  admissible  against  each 
conspirator  as  part  of  res  gestae;  Harmon  v.  State,  166  Ala.  32,  52 
South.  349,  in  prosecution  for  assault  with  intent  to  murder,  where  co- 
conspirator testified  accused  did  not  give  her  pistol  used,  evidence  of 
her  statement  after  shooting  that  accused  had  given  her  pistol  was 
admissible. 

Law  covering  admissibility  of  evidence.    Note,  Ann.  Gas.  1915B, 
847. 

Conviction  of  lower  or  different  degree  in  prosecution  for  homi- 
cide.   Note,  21  L.  R.  A.  (N.  S.)  11. 

Miscellaneous.  Cited  in  Ex  parte  Riggins,  134  Fed.  407,  discussing 
rights  under  thirteenth  amendment;  United  States  v.  Eberhart,  127 
Fed.  256,  to  point  that  there  is  a  peace  of  the  United  States;  In  re 
Laing,  127  Fed.  216,  to  point  that  Federal  courts  will  award  habeas 
corpus  to  bring  parties  before  them,  where  they  are  imprisoned  under 
State  judicial  proceedings,  to  determine  whether  or  not  parties  should 
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be  released  from  further  imprisonment;  United  States  v.  Morris,  125 
Fed.  322,  holding  conspiracy  to  prevent  negro  citizens  from  exercising 
right  to  lease  and  cultivate  land,  because  they  are  negroes,  is  within 
Rev.  Stats.,  §  5508 ;  Watson  v.  State,  116  Ga.  611,  43  S.  E.  34,  holding 
under  indictment  for  murder  accused  may  be  convicted  of  statutory 
offense  of  shooting  at  another. 

144  17.  S.  310-323,  36  L.  Ed.  44ft,  12  Sap.  Ct  609,  UNITED  STATES  r. 
SANQES. 

All  acts  of  Congress,  and  even  Constitution,  are  to  be  read  In  light 
of  common  law. 

Approved  in  dissenting  opinion  in  Kenney  v.  Seaboard  Air  Line  R. 
Co.,  167  N.  C.  18,  Ann.  Caa.  1916E,  450,  82  S.  E.  970,  majority  holding 
in  action  for  wrongful  death  under  Federal  Employers'  Liability  Act, 
"next  of  kin"  was  to  be  determined  by  State  law,  and  legitimate  chil- 
dren of  mother  of  illegitimate  child  whose  mother  was  dead,  were  next 
of  kin. 

At  common  law  writ  of  error  does  not  lie  to  review  criminal  judgment 
in  favor  of  defendant. 

Approved  in  Kepner  v.  United  States,  195  U.  S.  128,  130,  49  L.  Ed. 
124,  24  Sup.  Ct.  797,  government  cannot  appeal  from  acquittal  in  Philip- 
pine court  of  first  instance;  United  States  v.  Zarafonitis,  150  Fed.  99, 
10  Ann.  Gas.  290,  80  C.  C.  A.  51,  in  action  by  government  for  penalty 
on  forfeited  bail  bond,  government  may  appeal;  Mick  v.  State,  72  Ohio 
St.  391,  74  N.  E.  285,  where  conviction  in  Justice  Court  reversed  on 
appeal  to  common  pleas,  State  cannot  file  error  to  Circuit  Court;  State 
ex  rei.  McGovern  v.  Williams,  136  Wis.  5,  20  L.  R.  A.  (N.  S.)  941,  116 
N.  W.  226,  granting  mandamus  to  compel  circuit  judge  to  proceed  with 
trial,  where  indictment  had  been  quashed  on  ground  that  grand  jury  was 
illegally  constituted;  People  v.  Raymond,  18  Colo.  244,  245,  19  L.  R.  A. 
650,  32  Pac.  430,  and  State  v.  Morris,  22  Mont.  3,  55  Pac.  361,  both 
following  rule ;  Milwaukee  v.  Weiss,  93  Wis.  654,  68  N.  W.  390,  follow- 
ing rule  in  offense  against  city  ordinance;  State  v.  Northrup,  13  Mont. 
530,  533,  35  Pac.  232,  233,  holding  Montana  Criminal  Practice  Act, 
§  396,  does  not  authorize  appeal  from  order  granting  new  trial ;  State 
v.  Hubbell,  18  Wash.  484,  51  Pac.  1040,  holding  State  has  no  appeal 
from  order  dismissing  case  after  conclusion  of  its  evidence;  Oliveros 
v.  State,  120  Ga.  244,  47  S.  E.  630,  arguendo. 

Distinguished  in  State  v.  Lee,  65  Conn.  277,  48  Am.  St.  Rep.  209,  30 
Atl.  1113,  holding  Conn.  Gen.  Stats.,  §  1637,  authorizes  appeal  by  State 
in  nature  of  motion  for  new  trial  after  acquittal  by  jury. 
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Supreme  Court's  appellate  jurisdiction  rests  wholly  on  acts  of  Congress. 
Approved  in  Taylor  v.  United  States,  207  U.  S.  127,  52  L.  Ed.  134, 
28  Sup.  Ct.  53,  under  act  of  1907,  government  may  be  allowed  writ  of 
error  to  District  Court  quashing  indictment  in  criminal  case;  People  v. 
Zobel,  54  Colo.  286,  130  Pac.  838,  where  court  dismissed  larceny  prose- 
cution on  ground  of  judge's  knowledge  outside  record  that  accused  was 
accessory  and  could  not  be  tried  after  discharge  of  principals,  State 
could  have  judgment  of  dismissal  reviewed  on  error  under  State  stat- 
ute; State  v.  Miller,  82  Wash.  478,  144  Pac.  694,  under  provision  of 
code,  State  could  appeal  from  judgment  dismissing  prosecution,  after 
reversal  on  appeal,  for  failure  to  bring  accused  to  trial  within  sixty 
days  after  remittitur  was  filed  in  Superior  Court;  dissenting  opinion  in 
State  v,  Thayer,  158  Mo.  50,  51,  58,  58  S.  W.  13,  14,  16v  majority  hold- 
ing appeal  lies  for  defendant  from  conviction  for  misdemeanor  in  crimi- 
nal court  of  Jackson  County  on  information. 

Before  1891,  Circuit  Court  could  certify  questions  of  law  to  Supreme 
Court. 

Approved  in  Bristol  v.  United  States,  129  Fed.  88,  63  C.  C.  A.  529, 
defendant  in  criminal  case  cannot  prosecute  error  out  of  Circuit  Court 
of  Appeals  in  forma  pauperis;  The  Paquete  Habana,  175  U.  S.  684,  44 
L.  Ed.  322,  20  Sup.  Ct.  293,  arguendo. 

Supreme  Court  cannot,  under  act  of  1886,  review  criminal  or  habeas 
corpus  cases  from  territorial  Supreme  Court. 

Approved  in  Sinclair  v.  District  of  Columbia,  192  U.  S.  19,  48  It.  Ed. 
324,  24  Sup.  Ct.  213,  holding  under  Code  of  District,  §  233,  Supreme 
Court  has  no  jurisdiction  to  review,  on  writ  of  error,  judgment  of  Court 
of  Appeals  of  District  of  Columbia  in  criminal  case ;  Chapman  v.  United 
States,  164  U.  S.  448,  41  L.  Ed.  509,  17  Sup.  Ct.  77,  following  rule; 
Cross  v.  United  States,  145  U.  S.  574,  36  L.  Ed.  822,  12  Sup.  Ct.  843, 
holding,  under  25  Stat.  655,  c.  113,  writ  of  error  does  lie  from  District 
of  Columbia  court  in  criminal  cases;  United  States  v.  Rider,  163  U.  S. 
138,  41  L.  Ed.  103,  16  Sup.  Ct.  985,  and  Gonzales  v.  Cunningham,  164 
U.  S.  618,  41  L.  Ed.  574,  17  Sup.  Ct.  184,  both  arguendo. 

Distinguished  in  Chapman  v.  United  States,  8  App.  D.  C.  321,  allow- 
ing writ  of  error  to  Federal  Supreme  Court  in  criminal  case  involv- 
ing constitutionality  of  Federal  statute;  Davis  v.  Smith,  7  Ga.  App. 
193,  66  S.  E.  402,  writ  of  error  lies  in  favor  of  sheriff  to  review  judg- 
ment in  habeas  corpus  proceeding  releasing  person  convicted  in  criminal 
case. 

Section  5,  Act  of  1891,  does  not  authorize  government  to  sue  out  writ 
of  error  in  criminal  case. 

Approved  in  United  States  v.  Dickinson,  213  U.  S.  99,  53  L.  Ed.  718, 
29  Sup.  Ct.  485,  under  act  of  1891,  certiorari  cannot  be  granted  at  in- 
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stance  of  government  to  review  decision  of  Circuit  Court  of  Appeals 
that  conviction  in  criminal  case  was  invalid,  and  act  of  1907  giving 
appeal  in  certain  criminal  cases  cannot  be  extended  to  bring  up  criminal 
case  for  correction  of  error;  United  States  v.  Evans,  30  App.  D.  C.  61, 
and  United  States  v.  Evans,  213  tJ.  S.  299,  53  L.  Ed.  804,  29  Sup.  Ct. 
507,  both  holding  under  section  935  of  Code  of  District  of  Columbia, 
act  of  1901,  writ  of  error  will  not  lie  from  Court  of  Appeals  to  Supreme 
Court  of  District  at  instance  of  government  to  review  judgment  based 
on  verdict  of  not  guilty;  Louisville  Trust  Co.  v.  Knott,  191  U.  S.  236, 
48  L.  Ed.  163,  24  Sup.  Ct.  119,  holding  Supreme  Court  need  not  con- 
sider itself  bound  as  to  question  of  jurisdiction  because  it  may  have 
exercised  jurisdiction  in  a  case  when  question  might  have  been  raised 
but  passed  sub  silentio;  District  of  •  Columbia  v.  Libbey,  9  App.  D.  C. 
333,  whether  appeal  by  District  from  judgment  of  court  below  in  favor 
of  defendant  prosecuted  for  violation  of  municipal  ordinance,  quaere; 
United  States  v.  Ainsworth,  3  App.  D.  C.  484,  dismissing  appeal  by 
government  from  order  of  Supreme  Court  of  District  of  Columbia  sus- 
taining demurrer  to  indictment;  State  v.  Ridenbaugh,  5  Idaho,  713,  51 
Pac.  751,  holding  State  cannot  appeal  from  judgment  dismissing  prose- 
cution for  misdemeanor  on  demurrer  to  complaint;  State  v.  Ford,  161 
Iowa,  325,  142  N.  W.  986,  provision  of  Constitution  giving  District 
Court  jurisdiction  in  civil  and  criminal  matters  within  district  does 
not  give  such  courts  jurisdiction  of  appeal  by  State  from  judgment  of 
acquittal  in  Police  Court;  City  of  Muskegon  v.  Brennan,  156  Mich.  42, 
120  N.  W.  15,  State  was  not  entitled  to  certiorari  to  review  acquittal 
of  person  accused  of  peddling  without  license;  Portland  v.  Erickson, 
39  Or.  9,  62  Pac.  755,  holding  Hill 's  Ann.  Laws,  §  583,  do  not  give 
State  or  municipality  right  to  appeal  or  writ  of  review  from  judgment 
of  acquittal;  dissenting  opinion  in  Andrews  v.  State,  174  Ala.  46,  Ann. 
Cas.  1914B,  760,  56  South.  1009,  majority  holding  illegality  of  venire 
requires  reversal  of  conviction;  United  States  v.  Rider,  163  U.  S.  136, 
41  L.  Ed.  103,  16  Sup.  Ct.  985,  holding,  under  26  Stat.  826,  certificates 
of  division  of  opinion  in  criminal  cases  done  away  with;  United  States 
v.  Ball,  163  U.  S.  670,  671,  41  L.  Ed.  303,  16  Sup.  Ct.  1195,  holding 
verdict  of  acquittal  not  objected  to  as  insufficient  is  bar  to  subsequent 
indictment;  United  States  v.  Hewecker,  164  U.  S.  48,  41  L.  Ed.  346, 
17  Sup.  Ct.  19,  holding,  under  26  Stat.  826,  certificates  of  division  in 
criminal  cases  cannot  be  granted  at  request  of  either  party;  Virginia  v. 
Paul,  148  U.  S.  122,  37  L.  Ed.  392,  13  Sup.  Ct.  542  (dissenting  opinion 
in  Sparf  v.  United  States,  156  U.  S.  176,  39  L.  Ed.  387,  15  Sup.  Ct. 
321),  Williams  v.  United  States;  168  U.  S.  389,  42  L.  Ed.  512,  18  Sup. 
Ct.  94,  In  re  Terrell,  51  Fed.  214,  and  Murphy  v.  Massachusetts,  177 
U.  S.  159,  44  I*  Ed.  714,  20  Sup.  Ct.  640,  all  arguendo. 
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Distinguished  In  United  States  v.  Baltimore  etc.  R.  Co.,  159  Fed.  38, 
86  C.  C.  A.  223,  holding  action  to  recover  penalties  for  violation  of 
statute  prohibiting  interstate  carriers  from  confining  livestock  more 
than  twenty-eight  consecutive  hours  is  civil,  and  government  is  entitled 
to  have  judgment  reviewed  on  writ  of  error. 

Appeal  by  government  after  acquittal  as  constituting  second  jeop- 
ardy.   Notes,  Ann.  Gas.  19180,  773;  1  Ann.  Gas.  664. 

State's  right  to  appeal  in  criminal  case.    Note,  19  L.  &.  A.  345. 

Constitutionality  of  statute  giving  State  right  to  appeal  in  criminal 
case.    Note,  LB.1  1915F,  1095. 

Miscellaneous.  Cited  in  Parks  Bros.  &  Co.  v.  Nez  Perce  County,  13 
Idaho,  303,  121  Am.  St.  Rep.  261,  12  Ann.  Gas.  1113,  89  Pac.  951,  inci- 
dentally; Cross  v.  Burke,  146  U.  S.  87,  36  L.  Ed.  898,  13  Sup.  Ct.  23, 
erroneously. 

144  U.  8.  923-371,  36  I*  Ed.  450,  12  Sup.   Ot.  60S,  CKNETL  v.  VERMONT. 

Question  of  consolidation  of  offenses  in  one  complaint  is  purely  matter 
of  State  practice. 

Approved  in  Bliss  v.  United  States,  105  Fed.  509,  44  C.  C.  A.  324, 
holding  counterfeiting  of  notes  at  different  times,  although  all  appar- 
ently of  the  same  series  and  printed  from  same  plate,  constitute  dis- 
tinct offenses,  so  that  conviction  of  one  not  bar  to  prosecution  for 
other;  State  v.  Baker,  105  La.  378,  29  South.  942,  holding  when  city 
ordinance  makes  each  day's  continuance  of  nuisance  separate  offense, 
one  convicted  of  separate  offenses  on  successive  days  cannot  set  aside 
sentences  by  certiorari. 

Supreme  Court  will  not  consider  as  Federal  question  cruel  and  unusual 
punishment  not  assigned  as  .error  or  suggested  in  brief. 

Approved  in  Weems  v.  United  States,  217  U.  S.  371,  19  Ann.  Gas. 
705,  54  L.  Ed.  800,  30  Sup.  Ct.  544,  provision  of  Penal  Code  for  punish- 
ment by  fine  of  four  thousand  pesos,  cadena  temporal  of  over  twelve 
years  with  accessories,  including  carrying  of  chains,  deprivation  of  civil 
and  political  rights,  and  surveillance,  is  void,  as  conflicting  with  Philip- 
pine bill  of  rights,  as  applied  to  offense  of  officer  making  false  entry 
of  six  hundred  and  sixteen  pesos  in  public  record;  Cass  County  v.  Gib- 
son, 107  Fed.  367,  46  C.  C.  A.  341,  holding  general  exception  to  court 's 
refusal  to  give  requested  instructions  presents  no  question  for  review. 

Distinguished  in  Pollock  v.  Farmers'  Loan  &  Trust  Co.,  157  U.  S.  604, 
39  L.  Ed.  827,  15  Sup.  Ct.  698,  holding  income  tax  on  municipal  bonds 
unconstitutional. 

Cruel  and  unusual  punishments.    Note,  35  L.  R.  A.  574,  579. 


1195  O'NEIL  v.  VERMONT.  144  U.  S.  323-371 

Eighth  amendment  is  Inapplicable  to  States. 

Approved  in  Southern  Exp.  Co.  v.  Commonwealth,  92  Va.  67,  41 
L.  R.  A.  439,  22  S.  E.  811,  and  State  v.  Hodgson,  66  Vt.  156,  28  Atl. 
1095,  both  following  rale ;  Collins  v.  Johnston,  237  U.  S.  511,  59  L.  Ed. 
1079,  35  Sup.  Ct.  649,  denying  habeas  corpus  to  person  sentenced  to 
fourteen  years'  imprisonment  for  perjury;  Twining  v.  New  Jersey,  211 
U.  S.  98,  53  L.  Ed.  106,  29  Sup.  Ct.  14,  exemption  from  compulsory 
self-incrimination  in  State  courts  is  not  secured  by  Federal  Constitu- 
tion; Maxwell  v.  Dow,  176  U.  S.  597,  44  L.  Ed.  603,  20  Sup.  Ct.  455, 
upholding  Utah  statute  providing  for  jury  of  eight  in  criminal  cases 
not  capital;  Stagway  v.  Riker,  84  N.  J.  L.  204,  86  Atl.  441,  denying 
certiorari  to  review  legality  of  transfer  of  person  serving  indeterminate 
sentence  in  reformatory  to  State  prison;  State  v.  Burlington  Drug  Co., 
84  Vt.  248,  78  Atl.  884,  fine  of  two  hundred  dollars  and  revocation  of 
fourth  class  license  for  selling  liquor  without  having  furnished  sample 
to  Secretary  of  State  is  not  void  under  Vermont  Constitution,  and 
Fourteenth  Amendment  did  not  make  eighth  applicable  to  States;  State 
v.  Feilen,  70  Wash.  71,  Ann,  Gas.  1914B,  512,  41  L.  R.  A.  (K.  S.)  418, 
126  Pac.  78,  statute  authorizing  operation  of  vasectomy  on  person  ad- 
judged guilty  of  rape  is  valid;  State  v.  Woodward,  68  W.  Va.  72,  30 
L.  R.  A.  (N.  S.)  1004,  69  S.  E.  389,  fine  of  fifty  dollars,  revocation  of 
liquor  license,  six  months'  imprisonment  in  jail  and  order  that  place 
should  not  be  used  for  sale  of  liquor  for  one  year,  was  not  void  as 
cruel  or  unusual  punishment  for  violation  of  Sunday  closing  law. 

Distinguished  in  Davis  v.  Berry,  216  Fed.  417,  act  of  Iowa  providing 
for  performance  of  operation  of  vasectomy  on  criminals  twice  convicted 
of  felony  is  void,  as  cruel  and  unusual  punishment;  State  v.  Whi taker, 
48  La.  Ann.  531,  533,  35  L.  R.  A.  679,  580,  19  South.  459,  holding  pen- 
alty for  seventy-two  trespasses  within  one  hour  and  forty  minutes 
unreasonable. 

Decision  that  consignment,  O.  O.  D.,  of  imtoxicating  liquors  is  sale,  raises 
no  Federal  question. 

Approved  in  Iowa  v.  American  Express  Co.,  118  Iowa,  450,  451,  92 
N.  W.  67,  holding  where  liquor  is  shipped  by  express  into  this  State 
C.  O.  D.,  express  company  becomes  agent  of  consignor  for  purpose  of 
affecting  illegal  sale  in  this  State;  City  of  Kinsley  v.  Dyerly,  79  Elan. 
5,  19  L.  R.  A.  (N.  S.)  405,  98  Pac.  229,  reversing  conviction  of  person 
selling  goods  without  license  in  violation  of  city  ordinance,  where  such 
person  solicits  orders  by  sample  and  delivers  goods,  as  agent  of  mer- 
chant in  another  State;  State  v.  Rosenberger,  212  Mo.  655,  126  Am, 
St  Rep.  580,  20  L.  R.  A.  (K.  S.)  284,  111  S.  W.  510,  sale  of  intoxicat- 
ing liquors  ordered  to  be  shipped  to  purchaser  C.  O.  D.  is  completed 
by  delivery  of  liquor  to  carrier,  and  is  not  violation  of  local  option 
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law  of  place  to  which  liquor  is  sent;  Sims  v.  Norfolk  etc.  R.  R.  Co., 
130  N.  C.  557,  41  S.  E.  673  (reversed  in  191  U.  S.  441,  48  L.  Ed.  254, 
24  Sup.  Ct.  151),  holding  where  sewing-machine  is  shipped  into  State  on 
bill  of  lading  to  be  delivered  to  consignee  upon  payment  of  purchase 
money,  it  may  be  levied  on  by  sheriff  before  delivery  to  consignee  for 
failure  to  pay  license  tax  under  Acts  1901,  c.  9,  §  52;  Sedgwick  v. 
State,  47  Tex.  Cr.  629,  85  S.  W.  815,  sale  of  intoxicating  liquor  to  be 
shipped  C.  0.  D.  into  local  option  territory  in  another  State,  upon  order 
of  purchaser,  is  completed  at  place  of  shipment  and  does  not  violate 
local  option  law;  Commonwealth  v.  Huntley,  156  Mass.  240,  15  L.  R.  A. 
843,  30  N.  E.  1129,  holding  Mass.  Stats,  of  1891,  c.  58,  preventing  de- 
ception in  oleomargarine,  valid;  dissenting  opinion  in  Jones  v.  United 
States,  170  Fed.  13,  24  L.  R.  A.  (N.  S.)  143,  95  C.  C.  A.  213,  majority 
holding  retail  liquor  dealer  is  not  subject  to  prosecution  for  nonpay- 
ment of  special  tax  because  of  C.  0.  D.  shipment  by  express  of  liquor 
upon  order  by  mail  to  purchaser  at  another  place,  as  sale  was  com- 
pleted upon  delivery  of  liquor  to  carrier;  State  of  Louisiana  v.  Mc- 
Adams,  106  La.  730,  31  South.  192,  arguendo. 

Distinguished  in  American  Express  Co.  v.  Iowa,  196  U.  S.  141,  49 
L.  Ed.  421,  25  Sup.  Ct.  182,  refusing  to  dismiss  error  to  State  court 
upholding  seizure  of  liquor  shipped  C.  O.  D.,  where  protection  of  com- 
merce clause  directly  invoked  in  State  court;  Norfolk  etc.  R.  Co.  v. 
Sims,  191  U.  S.  448,  449,  48  L.  Ed.  257,  24  Sup.  Ct.  151,  holding  where 
article  shipped  in  original  package  to  person  in  another  State,  to  be 
there  delivered  on  payment  of  agreed  price,  seller  cannot  be  subjected 
to  license  tax  in  latter  State;  State  v.  Patterson,  134  N.  C.  616,  47  S.  E. 
809,  Laws  1903,  p.  472,  §  2,  providing  that  place  where  delivery  of 
liquor  is  made  in  State  is  place  of  sale,  is  valid  as  to  shipments  within 
State. 

Place  of  sale  of  intoxicating  liquors  shipped  C.  O.  D.    Note,  13 
Ann.  Gas.  830. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  R.  A.  542. 

Supreme  Court  will  not  review  State  decision  based  on  ground  broad 
enough  without  Federal  question. 

Approved  in  State  v.  Judges,  105  La.  335,  see  29  South.  893,  holding 
Supreme  Court  on  second  appeal  has  no  jurisdiction  where,  on  second 
trial,  case  tried  on  issues  independent  of  constitutional  question. 

Distinguished  in  United  States  v.  Adams  Express  Co.,  119  Fed.  244, 
holding  where  liquors  are  delivered  to  carrier  for  delivery  to  consignee 
on  payment  of  price,  title  passed  to  consignee  on  delivery  to  carrier, 
and  carrier  not  guilty  of  selling  liquor  without  license;  Hodgson  v. 
Vermont,  168  U.  S.  267,  42  L.  Ed.  462,  18  Sup.  Ct.  81,  upon  facts. 
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Time  and  manner  of  raising  and  deciding  question  in  State  court 
to  obtain  review  in  Federal  Supreme  Court.  Note,  63  L.  R.  A. 
37,  42,  51. 

'  Under  Vermont  practice  error  must  appear  affirmatively  In  exceptions. 

Approved  in  Paraiso  v.  United  States,  207  U.  S.  372,  52  I*  Ed.  257, 
28  Sup.  Ct.  127,  holding  court  will  not  consider  errors  argued  but  not 
assigned,  and  dismissing  writ  of  error  to  review  judgment  of  Supreme 
'Court  of  Philippine  Islands. 

Cumulative  sentences.    Note,  7  L.  R.  A.  (N.  S.)  129. 

Miscellaneous.  Cited  in  United  States  v.  Bradford,  148  Fed.  418, 
determining  when  limitations  begin  to  run  against  prosecution  for  con- 
spiracy to  defraud  government  where  several  overt  acts  committed; 
State  v.  Broeder,  90  Mo.  App.  170,  holding  under  act  of  May  4,  1899, 
each  and  every  sale  of  package  of  beer,  not  having  upon  it  certificate 
of  inspection,  is  violation  of  statute;  Territory  v.  Ketchum,  10  N.  M. 
723,  65  Pac.  171,  to  dissenting  opinion;  State  v.  O'Neil,  66  Vt.  357,  29 
Atl.  376,  generally  in  statement  of  facts. 

144  U.  8.  371-394,  36  L.  Ed.  409,  12  Sop.  Ct.  711,  THE  BLUE  JACKET. 

If  mate  Is  competent  fact  that  he  had  no  license  Is  Immaterial  In  col- 
lision case. 

;  Approved  in  The  Charlotte,  51  Fed.  459,  following  rule;  dissenting 
opinion  in  Humboldt  etc.  Mfg.  Assn.  v.  Christopherson,  73  Fed.  250, 
46  L.  Ed.  264,  19  C.  C.  A.  481,  majority  holding  under  facts  negligence 
imputed  to  tug;  Wilhelmsen  v.  Ludlow,  79  Fed.  981,  holding  if  vessel 
anchors,  without  permission  required  by  port  regulations,  not  her  fault 
if  collided  with  in  daylight;  Tebo  v.  Jordan,  147  N.  Y.  392,  42  N.  E. 
193,  holding,  under  Rev.  Stats.,  §  4401,  if  pilot  otherwise  competent, 
though  unlicensed,  vessel  seaworthy. 

Steam-tag  must  avoid  ship,  and  latter  must  keep  course. 
Approved  in.  The  Beaver,  197  Fed.  868,  in  collision  in  fog  outside 
entrance  of  San  Francisco  Bay,  one  ship  was  in  fault  for  too  great 
speed,  and  other  for  violating  navigation  rules. 

Absence  of  lookout  is  immaterial  where  it  did  not  contribute  to  col- 
lision. 

Approved  in  The  Nettie  Quill,  124  Fed.  671,  reaffirming  rule;  The 
Georgia,  208  Fed.  646,  vessel  anchored  in  thick  fog  during  night,  whose 
fog-bell  was  rung  improperly,  was  in  fault  for  collision,,  though  other 
vessel  was  also  in  fault  for  excessive  speed ;  The  Europe,  190  Fed.  481. 
Ill  C.  C.  A.  307,  holding  insufficient  elevation  of  lights  of  anchored 
vessel  was  not  contributing  cause  of  collision,  and  failure  of  moving 
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vessel  to  see  them  was  due  solely  to  negligence  of  her  navigators;  The 
Anna  W.,  181  Fed.  607,  holding  failure  of  schooner  to  have  lookout, 
not  changing  method  of  navigation,  was  immaterial,  and  collision  was 
due  solely  to  fault  of  tug  in  not  keeping  farther  toward  west  side  of 
channel;  In  re  Eastern  Dredging  Co.,  159  Fed.  548,  ferryboat  coming 
into  collision  with  mud  scow,  drifting  without  lights,  is  not  chargeable 
with  contributory  fault  because  she  had  no  lookout;  The  J.  G.  Lin- 
dauer,  158  Fed.  451,  tug  is  not  debarred  from  recovery  fox  injuries, 
caused  by  hawser  placed  across  slip  by  schooner,  by  failure  to  signal 
approach,  where  no  person  on  schooner  was  in  position  to  remove 
hawser;  The  Georg  Dumois,  153  Fed.  835,  83  C.  C.  A.  15,  holding 
absence  of  lookout  on  steamer  was  not  contributory  cause  of  collision, 
and  schooner  was  solely  in  fault  for  changing  her  course ;  The  Pocomoke, 
150  Fed.  198,  applying  rule  where  small  launch  had  no  special  lookout; 
The  Pilot  Boy,  115  Fed.  875,  53  C.  C.  A.  329,  holding  steamer  having 
no  lookout  other  than  pilot  not  liable  for  collision  with  schooner  which 
changed  her  course;  The  Elk,  102. Fed.  698,  42  C.  C.  A.  598,  holding 
tug  not  liable  to  contribute  to  damages  caused  by  collision  in  which  tow 
was  injured,  because  she  failed  to  keep  proper  lookout,  where  she  was 
not  otherwise  in  fault,  and  omission  did  not  contribute  to  collision; 
Vernon  v.  International  S.  S.  Co.,  79  Wash.  26,  139  Pac.  646,  in  action 
for  injuries  to  plaintiff's  vessel  by  colliding  with  defendant's  vessel  in 
fog,  question  whether  failure  of  plaintiff's  vessel  to  have  lookout  was 
cause  of  collision  was  for  jury. 

Distinguished  in  The  George  W.  Roby,  111  Fed.  612,  49  C.  C.  A.  48L 
holding  steamer  without  lookout,  going  up  lake  in  dense  "fog  without 
slackening  speed  on  hearing  another  vessel 's  signals,  liable  for  collision. 

Error  of  tug  In  extremis,  in  mot  reversing,  is  not  fault. 
Approved  in  The  Oceania  Vance,  217  Fed.  975,  holding  act  of  tug  in 
reversing,  then  going  ahead  at  full  speed,  was  in  extremis,  and  schooner 
crossing  course  in  thick  fog  was  solely  in  fault  for  excessive  speed; 
City  of  Chicago  v.  Michigan  etc.  Line,  201  Fed.  91,  119  C.  C.  A.  427, 
that  tug  did  not  pursue  wisest  course  in  excitement .  of  moment  does 
not  excuse  city  from  liability  for  injury  to  vessel  due  solely  to  negli- 
gence of  bridge-tenders;  The  Columbia,  109  Fed.  669,  48  C.  C.  A.  596, 
determining  liability  for  collision  between  ship  and  bark,  both  in  tow 
of  tug  on  separate  lines;  Ross  v.  Merchants'  etc.  Transp.  Co.,  99  Fed. 
795,  determining  liability  for  collision  between  steamer  and  anchored 
scow,  which  was  one  of  string  which  tide  had  swung  across  channel  on 
dark  night;  The  Iron  Chief,  53  Fed.  511,  The  New  York,  53  Fed.  559, 
Transfer  No.  8,  53  Fed.  672,  and  The  Circassia,  55  Fed.  117,  all  of 
which  apply  the  principle;  The  Mexico,  78  Fed.  656,  holding,  where 
faults  of  one  vessel  clear,  evidence  of  contributory  negligence  of  other 
should  be  positive. 
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Breach  of  local  rules  of  navigation  by  one  ship  as  cause  of  colt 
lision.    Note,  19  £.  R.  0.  237. 

144  U.  8.  894-407,  96  X*  Ed.  479,  12  Sup.  Ct  646,  WATERMAN  v.  BANKS. 

Agreement  to  convey  within  one  year,  upon  demand,  passes  no  present 
Interest. 

Approved  in  Patterson  v.  Farmington  Str.  Ry.  Co.,  76  Conn.  642,  57 
Atl.  858,  contract  giving  option  to  purchase  corporate  bonds  does  not 
vest  prospective  purchaser  with  equitable  title. 

Specific  performance  of  contract  to  convey  will  be  decreed  only  upon 
performance  of  condition  precedent. 

Approved  in  Creecy  v.  Grief,  108  Va.  323,  61  S.  E.  770,  denying  spe- 
cific performance  of  contract  for  sale  of  land  where  evidence  did  not 
clearly  establish  that  minds  met  on  essential  particulars. 

Time  Is  of  essence  where  contract  gives  mere  option  to  purchase  on 
certain  conditions^ 

Approved  in  Gaines  v.  Chew,  167  Fed.  635,  where  complainant  re- 
fused to  pay  his  share  for  extension  of  option  to  purchase  mining 
property,  defendant's  purchase  of  property  after  allowing  option  to 
expire  raised  no  resulting  trust  in  favor  of  complainant;  Lisman  v. ' 
Milwaukee  etc.  Ry.  Co.,  161  Fed.  476,  upon  sale  under  statute  of  prop- 
erty of  railroad  and  consequent  ceasing  of  dividends,  right  of  bond- 
holder to  exercise  option  to  exchange  bonds  for  stock  terminated  and 
could  not  be  enforced  against  purchasing  company  fourteen  years  after 
purchase;  Woods  v.  McGraw,  127  Fed.  917,  63  C.  C.  A.  556,  applying 
rule  to  option  contract;  McKenzie  v.  Murphy,  31  Colo.  278,  72  Pac. 
1076,  applying  rule  to  option  for  sale  of  mine;  Idaho  Gold  Min.  Co.  v. 
Union  Min.  etc.  Co.,  5  Idaho,  119,  121,  47  Pac.  98,  99,  applying  rule 
to  option  to  purchase  mining  claim;  Jennings-Heywood  Oil  Syndicate 
v.  Houssiere-Latreille  Oil  Co.,  119  La.  854,  44  South.  502,  contract  to 
exploit  lessor's  land  for  gas  and  oil  was  option,  and  terminated  by 
lessee  not  exercising  it  timely;  Curtis  v.  Sexton,  142  Mo.  App.  185, 
125  S.  W.  808,  tender  of  deed  was  necessary  to  exercise  option  to  re- 
turn property  purchased;  Gamble  v.  Hanchett,  34  Nev.  432,  126  Pac. 
135,  denying  recovery  of  interest  in  mining  property  obtained  under 
options,  where  property  has  been  made  valuable  by  others  and  com- 
plainants have  been  guilty  of  laches;  Tripler  v.  Campbell,  22  R.  I.  266, 
47  Atl.  386,  determining  that  deed  absolute,  by  contemporaneous  agree- 
ment became  mortgage;  Hanschka  v.  Vodopich,  20  S.  D.  554,  108  N.  W. 
29,  purchaser  having  abandoned  option  for  purchase  of  mining  prop- 
erty could  not  thereafter  enforce  specific  performance  or  recover 
amount  of  purchase  price;  Olsen  v.  Northern  S.  S.  Co.,  70  Wash.  495, 
496,  127  Pac.  113,  under  corporation's  contract  to  repurchase  stock 
within  specified  time  upon  discharge  of  employee,  notice  of  election  to 
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return  stock  was  insufficient  without  tender;  Spokane  etc.  Ry.  Go.  v. 
Ballinger,  50  Wash.  550,  97  Pac.  741,  where  railroad  failed  to  exercise 
option  for  right  of  way  within  prescribed  time,  fact  that  it  expended 
money  in  construction  did  not  estop  owners  from  declaring  option 
forfeited;  Neespn  v.  Smith,  47  Wash.  393,  92  Pac.  133,  defendant's 
agreement  to  reconvey  land  within  two  years  was  option,  and  plaintiff 
has  no  right  to  specific  performance  after  lapse  of  two  years;  Cincin- 
nati etc.  R.  Co.  v.  Bensley,  51  Fed.  742,  19  L.  R.  A.  800,  2  C.  C.  A.  480, 
following  rule  in  contract  to  subscribe  to  purchase  of  land  on  condition 
of  erection  of  board  of  trade  building  within  certain  time;  dissenting 
opinion  in  Kauffman  v.  Raeder,  108  Fed.  188,  54  L.  R.  A.  247,  47  C.  C.  A. 
278,  majority  holding  where  nine  parties  agreed  to  pay  certain  sum  for 
A's  stock  and  A  agreed  to  deliver  stock  when  they  paid  price,  deposit 
of  stock  in  bank  in  city  where  contract  made  forty  days  prior  to  day 
named  is  sufficient  offer  of  performance;  Patterson  v.  Farmington  Str. 
Ry.  Co.,  76  Conn.  645,  57  Atl.  859,  arguendo. 

Distinguished  in  Kauffman  v.  Raeder,  108  Fed.  181,  54  L.  R.  A.  247, 
47  C.  C.  A.  278,  holding  where  parties  agreed  to  pay  certain  sum  for 
A's  stock  and  A  agreed  to  deliver  it  when  they  paid  price,  deposit  of 
stock  in  bank  in  city  where  contract  made  is  reasonable  offer  of  per- 
formance; Curtis  &  Freeman  v.  Parham,  49  Mont.  144,  140  Pac.  513, 
holding  time  is  not  of  essence  of  contract  for  sale  of  sheep  providing 
for  delivery  on  certain  day. 

When  time  is,  or  may  become,  of  the  essence  of  contracts  for  the 
sale  of  land.    Note,  104  Am.  St.  Rep.  268. 

Offer  limiting  time  for  acceptance  is  withdrawn  by  expiration  of  time. 
Approved  in  Rickard  v.  Taylor,  122  Fed.  936,  59  C.  C.  A.  455,  hold- 
ing where  after  negotiations  for  sale  of  timber  defendant  executed  con- 
tract of  sale  and  deposited  it  with  bank  with  instructions  to  return  if 
specified  sum  not  paid  by  complainants  by  certain  day,  and  contract 
returned  on  expiration  of  time,  complainant  could  not  thereafter  de- 
posit money  and  demand  conveyance;  McSwain  v.  Davis,  96  S.  C.  174, 
80  S.  £.  94,  acceptance,  within  time  specified,  of  option  to  purchase 
timber  gives  title  sufficient  to  maintain  suit  for  specific  performance 
of  contract;  McLean  v.  Windham  Light  etc.  Co.,  85  Vt.  185,  81  Atl. 
620,  under  contract  for  sale  of  standing  timber,  providing  for  pay- 
ments to  be  made  to  mortgagee,  privilege  of  terminating  contract  was 
option,  and  purchaser  failing  to  exercise  it  was  not  bound  to  pay  full 
amount  of  mortgage  where  there  was  shortage  of  timber. 

Nature  of  property  involved  in  contract  to  comvey  may  make  time  of 


Approved  in  Wheeling  Creek  Gas  etc.  Co.  v.  Elder,  170  Fed.  221, 
denying  specific  performance  of  contract  giving  option  to  purchase  coal 
vein  not  accepted  before  expiration  of  option;  Standiford  v.  Thomp- 
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son,  135  Fed.  998,  68  C.  C.  A.  425,  applying  rule  to  option  to  purchase 
coal  lands;  Kentucky  Distilleries  etc.  Co.  v.  Warwick  Co.,  109  Fed.  282, 
48  C.  C.  A.  363,  holding  in  contract  for  sale  of  distillery  and  quantity 
of  whisky,  time  was  of  essence  of  contract;  Bennie  v.  Becker-Franz 
Co.,  14  Ariz.  585,  134  Pac.  282,  holding  strict  performance  of  contract 
to  convey  mining  claims  was  waived  by  co-operation  in  litigation  against 
adverse  claims  after  time  when  plaintiff  could  have  declared  forfeiture; 
Skookum  Oil  Co.  v.  Thomas,  162  Cal.  546,  123  Pac.  366,  holding  time 
was  of  essence  of  installment  contract  for  sale  of  land,  providing  that 
upon  failure  of  vendee  to  comply  with  conditions,  prior  payments  should 
be  forfeited  as  liquidated  damages;  Green  Ridge  Fuel  Co.  v.  Little- 
john,  141  Iowa,  224,  119  N.  W.  700,  coal  lease  signed  by  life  tenant 
and  part  of  remaindermen,  and  not  by  lessee,  was  not  binding,  though 
lessee  went  on  land  and  discovered  coal  in  workable  quantities  where 
lessor  was  not  notified;  Snider  v.  Yarbrough,  43  Mont.  207,  115  Pac. 
413,  where  lease  of  mining  property  contains  agreement  to  convey,  pro- 
viding for  forfeiture  if  price  not  paid  by  certain  date,  failure  of  les- 
see to  pay  last  installment  when  due  rendered  contingent  interest  sub- 
ject to  termination  at  owner's  election;  Clark  v.  American  etc.  Min. 
Co.,  28  Mont.  478,  72  Pac.  981,  applying  rule  to  optional  contract  for 
purchase  of  mine. 

144  U.  S.  407-408,  36  L.  Bd.  484,  12  Sup.  Ot.  660,  POETEB  ▼.  BANKS. 
Not  cited. 

144  U.  S.  408-434,  36  L.  Bd.  485,  12  Sup.  Ot.  679,  GRAND  TRUNK  RT.  OO. 
▼.  IVES. 

BUI  of  exceptions    should  contain  only  suffldent  evidence  to  explain 
rulings. 

Approved  in  Cincinnati  Traction  Co.  v.  Reebusch,  192  Fed.  522,  113 
C.  C.  A.  76,  complete  transcript  of  stenographer's  notes  in  bill  of  ex- 
ceptions was  improper  where  refusal  of  requested  charge  was  only 
question  to  be  presented  on  error;  Prichard  v.  Budd,  76  Fed.  716,  22 
C.  C.  A.  504,  holding  not  error  for  court  merely  to  certify  in  bill  of 
exceptions  what  evidence  tended  to  prove  instead  of  setting  it  out  in 
full ;  Buffalo  Specialty  Co.  v.  Gougar,  26  Colo.  App.  536,  144  Pac.  329, 
contract  by  which  defendants  admitted  extremely  broad  claims  of  pat- 
ent and  agreed  not  to  make  or  use  substance  covered  by  such  claims 
in  consideration  of  plaintiff's  foregoing  infringement  suit,  is  invalid; 
United  States  v.  Lowenstein,  21  D.  C.  523,  in  prosecution  for  receiving 
stolen  goods,  where  trial  court  comments  upon  evidence  not  set  forth 
in  bill  of  exceptions,  and  record  does  not  disclose  objection  to  such 
comments,  appellate  court  will  presume  testimony  referred  to  was  be- 
XV— 76 
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fore  jury;  Metz  v.  People's  Sav.  Bank,  129  Mich.  323,  88  N.  W.  876, 
holding  where  record  does  not  purport  to  contain  all  of  the  testimony, 
it  will  be  presumed  that  there  was  evidence,  to  support  judgment. 

Failure  to  insist  on  ruling  and  to  save  exception  Is  deemed  waiver  of 
objection. 

Approved  in  Findlay  v.  Pertz,  74  Fed.  685,  20  C.  C.  A.  662,  follow- 
ing rule;  Shellabergef  v.  Fisher,  143  Fed.  941,  9  L  R.  A.  (N.  S.)  250f 
75  C.  C.  A.  9,  failure  to  ask  for  more  specific  instruction  waives  failure 
to  instruct;  Western  Union  Tel.  Co.  v.  Burgess,  108  Fed.  31,  47  C.  C.  A. 
168,  applying  rule  in  action  by  servant  for  personal  injuries. 

BUI  of  exceptions  should  set  out  separately  and  particularly  each  error 
intended  to  be  urged. 

Approved  in  Hosier  v.  Ireland,  219  Fed.  491,  135  C.  C.  A.  201,  where 
there  were  no  objections  to  evidence  or  request  for  findings. of  fact, 
finding  by  court  sitting  as  jury  in  favor  of  plaintiff  and  assessing  dam- 
ages could  not  be  reviewed  on  error;  Chicago  etc.  Ry.  Co.  v.  Bennett, 
181  Fed.  800,  104  C.  C.  A.  309,  holding  exception  to  denial  of  motion 
for  directed  verdict  is  sufficient  without  statement  of  reasons  why  rul- 
ing is  alleged  to  be  erroneous,  and  reversing  verdict  for  plaintiff  where 
evidence  of  contributory  negligence  is  conclusive. 

Question  of  negligence  la  for  jury,  under  proper  instructions. 
Approved  in  Bryce  v.  Southern  R.  Co.,  122  Fed.  713,  Towles  v. 
Southern  R.  Co.,  103  Fed.  405;  Gardner  v.  Michigan  Cent.  R.  R.  Co., 
150  U.  S.  361,  37  L.  Ed.  1110,  14  Sup.  Ct.  144,  Baltimore  etc.  R.  R.  Co. 
v.  Griffith,  159  U.  S.  611,  40  I*  Ed.  278,  16  Sup.  Ct.  108,  Warner  v, 
Baltimore  etc.  R.  R.  Co.,  168  U.  S.  348,  42  L.  Ed.  497,  18  Sup.  Ct.  71, 
Texas  etc.  Ry.  Co.  v.  Gentry,  163  U.  S.  368,  41  L.  Ed.  193,  16  Sup.  Ct. 
1109,  Northern  Pac.  R.  Co.  v.  Charless,  51  Fed.  575,  2  C.  C.  A.  380, 
Union  Pac.  Ry.  Co.  v.  Jarvi,  53  Fed.  70,  3  C.  C.  A.  433,  Illinois  Cent. 
R.  Co.  v.  Foley,  53  Fed.  463,  3  C.  C.  A.  589,  Northern  Pac.  R.  Co.  v. 
Peterson,  55  Fed.  943,  5  C.  C.  A.  338,  Southern  Pac.  Co.  v.  Lafferty, 
57  Fed.  542,  6  C.  C.  A.  474,  Eddy  v.  Evans,  58  Fed.  151,  7  C.  C.  A. 
129,  New  Orleans  etc.  R.  Co.  v.  Thomas,  60  Fed.  382,  9  C.  C.  A.  29, 
Southern  Pac.  Co.  v.  Burke,  60  Fed.  715,  717,  9  C.  C.  A.  229,  Union 
Pac.  Ry.  Co.  v.  Novak,  61  Fed.  584,  9  C.  C.  A.  629,  Crane  Elevator 
Co.  v.  Lippert,  63  Fed.  947,  11  C.  C.  A.  521,  Travelers'  Ins.  Co.  v. 
Melick,  65  Fed.  181,  27  L.  R.  A.  631,  12  C.  C.  A.  544,  Cincinnati  etc. 
Ry.  Co.  v.  Farra,  66  Fed.  500,  501,  502,  13  C.  C.  A.  602,  McGhee  v. 
White,  66  Fed.  505,  13  C.  C.  A.  608,  Grand  Trunk  Ry.  Co.  v.  Tennant, 
66  Fed.  923,  14  C.  C.  A.  190,  Delaware  etc.  R.  Co.  v.  Ashley,  67  Fed. 
213,  14  C.  C.  A.  368,  Finalyson  v.  Utica  etc.  Milling  Co.,  67  Fed.  521, 
14  C.  C.  A.  492,  Chicago  etc.  Ry.  Co.  v.  Netolicky,  67  Fed,  669,  14 
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C.  C.  A.  615,  Chicago  etc.  Ry.  Co.  v.  Chambers,  68  Fed.  151,  15  C.  C.  A. 
327,  Holmes  v.  Junod,  68  Fed.  859,  16  C.  C.  A.  36,  Beatty  v.  Mutual 
etc.  Life  Assn.,  75  Fed.  68,  21  C.  C.  A.  227,  Scott  v.  New  Orleans, 
75  Fed.  377,  21  C.  C.  A.  402,  Bronson  v.  Oakes,  76  Fed.  738,  739,  22 
C.  C.  A.  520,  Pyie  v.  Clark,  79  Fed.  747,  25  C.  C.  A.  190,  Patton  v. 
Southern  Ry.  Co.,  82  Fed.  984,  27  C.  C.  A.  287,  Chesapeake  etc.  Ry. 
Co.  v.  Steele,  84  Fed.  102,  29  C.  C.  A.  81,  George  v.  Clark,  85  Fed.  610, 
29  C.  C.  A.  374,  Chicago  etc.  Ry.  v.  Healy,  86  Fed.  249,  30  C.  C.  A.  11, 
Weiss  v.  Bethlehem  Iron  Co.,  88  Fed.  26,  31  C.  C.  A.  363,  Illinois  Cent. 
R.  Co.  v.  Jones,  95  Fed.  385,  390,  37  C.  C.  A.  106,  McLeod  v.  Chicago 
etc.  Ry.  Co.,  104  Iowa,  142,  73  N.  W.  615,  Pollard  v.  Maine  etc.  R.  R. 
Co.,  87  Me.  61,  32  Atl.  739,  Dawe  v.  Flint  etc.  R.  R.  Co.,  102  Mich.  312,  60 
N.  W.  840,  Willet  v.  Michigan  etc.  R.  Co.,  114  Mich.  416,  72  N.  W.  262, 
O'Mellia  v.  Kansas  City  etc.  Ry.  Co.,  115  Mo.  221,  21  S.  W.  507,  Berry 
v.  Missouri  etc.  Ry.  Co.,  124  Mo.  245,  25  S.  W.  232,  Eichorn  v.  Mis- 
souri etc.  Ry.  Co.,  130  Mo.  587,  32  S.  W.  997,  Johnson  v.  Boston  etc. 
Min.  Co.,  16  Mont.*  176,  177,  40  Pac.  302,  Cameron  v.  Kenyon  etc.  Com. 
Co.,  22  Mont.  322,  74  Am.  St.  Rep.  609,  44  L.  R.  A.  512,  56  Pac.  361, 
Chicago  etc.  R.  Co.  v.  Pollard,  53  Neb.  742,  74  N.  W.  335,  Davis  v.  Con-f 
cord  etc.  R.  R.  Co.,  68  N.  H.  250,  44  Atl.  390,  Cable  v.  Southern  Ry. 
Co.,  122  N.  C.  898,  29  S.  E.  378,  Sauthof  v.  Granger,  19  R.  I.  608,  35 
Atl.  301,  Nicholas  v.  Peck,  21  R.  I.  408,  43  Atl.  1040,  Choate  v.  San 
Antonio  etc.  Ry.  Co.,  90  Tex.  88,  37  S.  W.  319,  Omaha  etc.  R.  Co.  v. 
Craig,  39  Neb.  615,  58  N.  W.  212,  Lee  v.  International  etc.  Ry.  Co., 
89  Tex.  588,  36  S.  W.  65,  Gulf  etc.  Ry.  Co.  v.  Wagley,  15  Tex.  Civ.  App. 
313,  40  S.  W.  540,  Gaunce  v.  Gulf  etc.  Ry.  Co.,  20  Tex.  Civ.  App.  36, 
48  S.  W.  526,  Kimball  v.  Friend,  95  Va.  141,  27  S.  E.  904,  Smith  v. 
Spokane,  16  Wash.  408,  47  Pac.  889,  Steele  v.  Northern  Pac.  Ry.  Co., 
21  Wash.  299,  57  Pac.  823,  and  Raines  v.  Chesapeake  etc.  Ry.  Co.,  39 
W.  Va.  61,  24  L.  R.  A.  229,  19  S.  E.  568,  all  following  rule ;  Perovich 
v.  United  States,  205  U.  S.  92,  51  L.  Ed.  724,  27  Sup.  Ct.  456,  in  homi- 
cide case,  refusal  to  instruct  that  fact  that  deceased  had  not  been  seen 
since  October,  1904,  does  not  raise  presumption  of  death  was  not  error; 
Hackfeld  v.  United  States,  197  U.  S.  447,  49  L.  Ed.  828,  25  Sup.  Ct. 
456,  stipulation  in  action  for  penalty  for  neglecting  to  return  immi- 
grants that  their  escape  through  porthole  did  not  occur  through  negli- 
gence is  binding  on  courts;  Chicago  etc.  Ry.  Co.  v.  Nelson,  226  Fed. 
712,  proof  that  railway  backed  train  of  five  cars  without  warning  over 
track,  where  it  knew  city  employees  were  working  on  sewer  under 
track,  was  sufficient  to  require  submission  of  issue  of  negligence  to 
jury;  Ralph  v.  Chicago  etc.  Ry.  Co.,  216  Fed.  750,  132  C.  C.  A.  654, 
reversing  directed  verdict  for  defendant  in  action  for  injuries  sustained 
by  taking  car  in  which  he  was  riding  with  horses  out  of  train  and 
leaving  it  in  yards  on  cold  and  stormy  night;  New  York  etc.  R.  Co.  v. 
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Vizvari,  210  Fed.  127,  L.  R.  A.  19150,  9,  126  C.  C.  A.  632,  in  action 
for  injuries  to  employee  from  using  defective  steel  chisel  under  orders 
of  foreman  after  protest,  question  of  assumption  of  risk  was  for  jury; 
Murphy  v.  Milford  etc.  St.  Ry.  Co.,  210  Fed.  139,  140,  141,  126  C.  C.  A. 
651,  reversing  directed  verdict  for  defendant,  in  action  for  injuries  to 
passenger  from  breaking  of  bolt  in  back  of  seat  against  which  she  was 
leaning;  American  Locomotive  Co.  v.  White,  205  Fed.  264,  123  C.  C.  A. 
464,  in  action  for  injuries  to  servant  while  assisting  in  raising  running- 
board  to  side  of  boiler  on  locomotive,  evidence  that  method  used  was 
not  customary  is  admissible,  but  does  not  establish  negligence  without 
further  proof  of  increased  danger;  Liberty  Bell  Gold  Min.  Co.  v. 
Smuggler-Union  Min.  Co.,  203  Fed.  800,  122  C.  C.  A.  113,  in  action 
for  willful  trespass  to  mining  property  by  removing  and  converting  ore, 
evidence  was  sufficient  to  justify  court  in  submitting  question,  whether 
taking  was  through  mistake  or  intentional,  to  jury;  Stone  &  Webster 
Engineering  Corp.  v.  Melovich,  202  Fed.  441,  120  C.  C.  A.  544,  hold- 
ing in  action  for  injury  by  unguarded  cogwheels,  evidence  of  custom 
of  others  to  guard  cogwheels  on  similar  machines  was  admissible; 
Canadian  Northern  Ry.  Co.  v.  Senske,  201  Fed.  642,  644,  645,  120 
C.  C.  A.  65,  holding  railroad  was  entitled  to  peremptory  instruction 
to  jury  for  verdict  in  action  for  injuries  to  employee  from  defec- 
tive handhold  where  inspection,  in  addition  to  that  of  visual  in- 
spection used  by  other  roads,  was  by  pulling  with  hook  of  hammer; 
Toledo  etc.  R.  Co.  v.  Howe,  191  Fed.  785,  112  C.  C.  A.  262,  in  action 
for  death  of  brakeman  while  coupling  ears,  questions  as  to  negligence 
of  railroad  in  failing  to  provide  guard-rail,  and  whether  deceased  caught 
his  foot  and  was  unable  to  get  out  of  way,  were  for  jury;  Norfolk  etc 
Traction  Co.  v.  Rephan,  188  Fed.  282,  110  C.  C.  A.  254,  in  action  for 
injuries  at  street  railway  crossing,  questions  of  negligence  and  contribu- 
tory negligence  were  for  jury;  Texas  etc.  Ry.  Co.  v.  Lacey,  185  Fed. 
228, 107  C.  C.  A.  331,  whether  carrier  was  negligent  or  passenger  killed 
by  falling  from  crowded  platform  of  car  was  guilty  of  contributory 
negligence  were  questions  for  jury;  Western  Union  Tel.  .Co.  v.  Catlett, 
177  Fed.  75,  100  C.  C.  A.  489,  in  action  for  death  of  track  foreman 
killed  by  telegraph  cross-arm  thrown  from  train  by  telegraph  com- 
pany's servant,  such  servant  was  negligent  as  matter  of  law;  Louis- 
ville etc.  R.  Co.  v.  Roberts,  177  Fed.  924,  101  C.  C.  A.  202,  in  action 
for  death  of  employee  by  caving  in  of  trench,  defendant  was  entitled 
to  directed  verdict  for  insufficiency  of  evidence  to  support  verdict  for 
plaintiff;  Masner  v.  Atchison  etc.  Ry.  Co.,  177  Fed.  622,  101  C.  C.  A. 
244,  in  action  for  injuries,  where  attempt  to  stop  train  would  have 
been  contrary  to  custom  and  likely  to  cause  his  discharge,  switchman 
was  not  negligent  in  attempting  to  make  coupling  without  stopping: 
train;  Chicago  etc.  Ry.  Co.  v.  Minneapolis  etc.  Ry.  Co.,  176  Fed.  242, 
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20  Ann.  Gas.  1200,  100  C.  C.  A.  41,  in  action  to  determine  liability  for 
collision  tried  to  court  without  jury,  evidence  of  custom  of  operators 
of  similar  Great  Western  trains  over  tracks  used  by  "Soo"  company 
was  admissible,  and  Great  Western  company  alone  was  guilty  of  negli- 
gence; Baltimore  etc.  R.  Co.  v.  White,  176  Fed.  904,  100  C.  C.  A.  370, 
in  action  for  injuries  to  passenger  by  derailment  of  train,  instruction 
that  operation  of  train  was  negligence  per  se  was  erroneous,  although 
jury  was  also  charged  that  negligence  must  be  proximate  cause  of  in- 
jury to  allow  recovery;  City  of  Winona  v.  Botzet,  169  Fed.  328,  23 
L.  R,  A.  (N.  S.)  204,  94  C.  C.  A.  563,  holding  question  of  negligence 
and  contributory  negligence  was  for  jury  in  actions  for  death  of  one 
person  and  injuries  to  another  resulting  from  blast  of  city  waterworks 
whistle  frightening  horses  on  bridge,  and  allowing  recovery;  Erie  R. 
Co.  v.  Weinstein,  166  Fed.  275,  92  C.  C.  A.  189,  in  action  for  death  at 
crossing,  giving  of  statutory  signals  is  not  conclusive  as  to  freedom 
from  negligence,  and  question  is  for  jury;  Chicago  etc.  Ry.  Co.  v.  Moore, 
166  Fed.  669,  23  L.  R.  A.  (N.  S.)  962,  92  C.  C.  A.  357,  in  action  for 
injuries  by  falling  of  boom  of  derrick  held  in  place  by  key  of  insuffi- 
cient size,  test  of  negligence  is  degree  of  care  ordinarily  prudent  man 
would  have  used  under  circumstances;  Pittsburgh  Rys.  Co.  v.  Sullivan, 
166  Fed.  750,  92  C.  C.  A.  429,  in  action  for  injuries,  where  questions 
of  negligence,  contributory  negligence,  and  proximate  cause  are  for 
jury,  Circuit  Court  of  Appeals  cannot  change  verdict;  Swift  &  Co.  v. 
Sandy,  165  Fed.  623,  92  C.  C.  A.  56,  allowing  recovery  in  action  for 
injuries  to  woman  who  fell  in  street  and  was  injured  by  team  negli- 
gently driven  around  corner;  Worth  Bros.  Co.  v.  Kallas,  162  Fed.  308, 
89  C.  C.  A.  186,  questions  of  negligence  and  contributory  negligence 
were  properly  submitted  to  jury  in  action  by  employee  painting  in- 
side wall  of  mill  and  not  warned  of  traveling  electric  crane;  Lake  v. 
Shenango  Furnace  Co.,  160  Fed.  895,  88  C.  C.  A.  69,  holding  evidence 
of  custom  in  operating  machines  was  admissible,  and  denying  recovery 
in  action  for  death  caused  by  operating  hand  hoist  with  two  men  instead 
of  three;  Chicago  Great  Western  Ry.  Co.  v.  Egan,  159  Fed.  45,  86 
C.  C.  A.  230,  in  action  for  death  of  conductor  by  negligence  of  engineer, 
question  of  negligence  was  for  jury,  and  instruction  that  it  was  com-? 
mon  practice  to  move  trains  on  verbal  orders  of  conductor  was  prop- 
erly refused;  Whitehouse  v.  Edwards,  152  Fed.  76,  81  C.  C.  A.  296,  in 
action  to  recover  for  personal  injury,  negligence  was  for  jury  where 
testimony  tending  to  acquit  defendant  was  discredited  by  other  testi- 
mony; Laclede  Gaslight  Co.  v.  Cottone,  152  Fed.  631,  81  C.  C.  A.  471, 
question  of  negligence  and  contributory  negligence  in  action  for  inju- 
ries to  plaintiff  by  being  overcome  with  gas  in  rooming-house,  due  to 
faulty  connections  made  by  defendant's  servants,  is  for  jury;  Sealey 
v.  Southern  Ry.  Co.,  151  Fed.  739,  81  C.  C.  A.  282,  reversing  directed 
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verdict  in  action  for  injuries  received  while  crossing  track  at  freight 
station  at  place  commonly  used  for  crossing,  where  evidence  showed 
train  was  running  at  excessive  speed  and  no  signals  were  given ;  Burton 
v.  Texas  etc.  Ry.  Co.,  149  Fed.  392,  79  C.  C.  A.  208,  applying  rule  where 
servant  injured  by  blowing  out  of  plug  in  locomotive;  Jenkins  etc.  Co. 
v.  Alpena  etc.  Cement  Co.,  147  Fed.  643,  77  C.  C.  A.  626,  holding  in 
action  for  breach  of  alleged  contract  for  sale  of  cement,  direction  of 
verdict  for  defendant  was  erroneous;  Klutt  v.  Philadelphia  etc.  Ry.  Co., 
142  Fed.  396,  73  C.  C.  A.  494,  applying  rule  to  contributory  negligence 
of  oarsman  run  down  by  tug  towing  car-float  on  each  side ;  J.  W.  Bishop 
Co.  v.  Shelhorse,  141  Fed.  647,  72  C.  C.  A.  337,  upholding  refusal  to 
direct  verdict  in  action  against  master  for  wrongful  death  caused  by 
failure  to  furnish  safe  place  to  work;  Southern  R.  Co.  v.  Carroll,  138 
Fed.  643,  71  C.  C.  A.  88,  traveler  approaching  railroad  crossing  at  night 
in  carriage  with  drawn  curtains  without  looking  for  approaching  train, 
which  was  in  sight,  is  contributorily  negligent;  Williams  v.  Camden 
etc.  R.  Co.,  138  Fed.  581,  in  action  against  railroad  maintaining  public 
exhibition  grounds  for  injury  to  spectator  killed  by  rotten  limb  fall- 
ing from  tree,  negligence  of  defendant  in  failing  to  discover  and  remove 
limb  is  for  jury;  Minahan  v.  Grand  Trunk  etc.  R.  Co.,  138  Fed.  46,  70 
C.  C.  A.  463,  reversing  direction  of  verdict  for  defendant  in  action 
for  injuries  to  passenger  by  derailment  of  oar  while  it  was  passing 
over  defective  switch;  Baltimore  etc.  R.  Co.  v.  Connell,  137  Fed.  11, 
69  C.  C.  A.  570,  applying  rule  in  action  for  death  of  one  at  railroad 
crossing;  Southern  Pacific  Co.  v.  Hetzer,  135  Fed.  281,  283,  284,  1 
L.  R.  A.  (K.  S.)  288,  68  C.  C.  A.  26,  instruction  that  after  railroad 
has  used  due  care  to  select  engineer,  it  is  its  duty  to  use  such  care  in 
supervising  his  conduct  that  ordinarily  prudent  man  would  use  under 
similar  circumstances  if  danger  to  be  apprehended  from  want  of  care 
was  his  personal  danger,  is  erroneous;  Cary  Bros.  v.  Morrison,  129  Fed. 
181,  65  L.  R.  A.  659,  63  C.  C.  A.  267,  applying  rule  to  contributory 
negligence  of  one  injured  by  blast  on  railroad  right  of  way;  Smith  v. 
Day,  128  Fed.  564,  63  C.  C.  A.  189,  applying  rule  where  passenger  on 
boat  injured  by  blasting  on  government  work  on  river;  Swift  &  Co.  v. 
Langbein,  127  Fed.  114,  115,  62  C.  C.  A.  Ill,  applying  rule  in  refus- 
ing instruction  as  to  contributory  negligence  in  action  for  injuries  sus- 
tained by  stepping  into  hole  left  in  sidewalk  by  removing  iron  grating; 
Northern  Pac.  R.  Co.  v.  Tynan,  119  Fed.  293,  56  C.  C.  A.  192,  apply- 
ing rule  in  action  for  death  of  brakeman  killed  while  coupling  cars; 
St.  Louis  etc.  R.  Co.  v.  Leftwich,  117  Fed.  129,  54  C.  C.  A.  1,  hold- 
ing contributory  negligence  of  passenger  on  train  platform,  who  grasped 
railings  on  steps  to  expectorate,  was  for  jury ;  Alaska  United  Gold  Min. 
Co.  v.  Keating,  116  Fed.  567,  53  C.  C.  A.  655,  holding  where  it  was  cus- 
tomary in  lowering  men  down  mining  shaft  to  lower  five  men  down  at 
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once  in  bucket,  and  there  was  testimony  that  it  was  customary  to  stand 
on  cross-bar  above  bucket  and  that  it  was  no  more  dangerous  than 
standing  in  bucket,  question  whether  standing  on  bar  was  negligence 
was  for  jury;  Hemingway  v.  Illinois  Cent.  R.  Co.,  114  Fed.  848,  52 
C.  C.  A.  477,  applying  rule  to  accident  at  railroad  crossing;  Sansom  v. 
Southern  R.  Co.,  Ill  Fed.  889,  50  C.  C.  A.  53,  upholding  direction  of 
verdict  for  defendant  where  passenger  purchased  ticket  on  train  adver- 
tised as  "solid  vestibule  train,"  and  was  killed  by  sudden  jerk  of  train 
while  he  was  passing  to  day  coach,  which  was  not  vestibuled;  Tacoma 
Ry.  etc.  Co.  v.  Hays,  110  Fed.  499,  49  C.  C.  A.  115,  holding  question 
of  contributory  negligence  of  one  crossing  track  in  covered  wagon  with- 
out looking  around  is  for  jury;  King  v.  Morgan,  109  Fed.  453,  48 
C.  C.  A.  507,  applying  rule  in  determining  assumption  of  risk  by  miner 
in  tamping  dynamite  with  iron  bar;  McGhee  v.  Campbell,  101  Fed.  940, 
42  C.  C.  A.  94,  applying  rule  in  action  for  death  of  section  foreman 
riding  on  handcar  on  dark  morning  contrary  to  rules,  where  he  was 
ordered  to  work  at  distant  place;  McCullen  v.  Chicago  etc.  R.  Co.,  101 
Fed.  67,  49  L.  R.  A.  342,  41  C.  C.  A.  365,  applying  rule  in  action  against 
railroad  to  recover  value  of  property  alleged  to  have  been  set  on  fire 
by  sparks  from  locomotives;  Nelson  v.  New  Orleans  etc.  R.  Co.,  100 
Fed.  738,  40  C.  C.  A.  673,  holding  contributory  negligence  of  hod- 
carrier,  who  was  killed  by  train  while  carrying  mortar  to  new  depot, 
was  for  jury;  Railway  Officials'  etc.  Assn.  v.  Wilson,  100  Fed.  370,  40 
C.  C.  A.  411,  upholding  refusal  to  direct  verdict  in  action  on  accident 
policy;  Texas  etc.  R.  Co.  v.  Nunn,  98  Fed.  966,  39  C.  C.  A.  364,  uphold- 
ing refusal  to  direct  verdict  in  action  by  passenger  for  personal  inju- 
ries sustained  by  starting  of  train  at  station  before  passenger  had  time 
to  alight;  Chicago  etc.  R.  Co.  v.  Price,  97  Fed.  428,  38  C.  C.  A.  239, 
applying  rule  where  conductor  went  forward  with  lighted  lantern  to 
spot  where  gasoline  tank  had  burst,  and  there  was  an  explosion  in  which 
he  was  killed;  Cedar  Creek  Store  Co.  v.  Steadham,  187  Ala.  627,  65 
South.  986,  allowing  recovery  in  action  for  injury  to  child  by  auto- 
mobile running  "very  fast"  near  number  of  children;  Birmingham  Ry. 
etc.  Co.  v.  Jackson,  9  Ala.  App.  594,  63  South.  784,  in  action  for  death 
by  contact  with  heavily  charged  electric  wire,  court  erred  in  refusing 
instruction  that  defendant  was  entitled  to  reasonable  time  to  repair 
wire;  Western  Union  Tel.  Co.  v.  Perry,  3  Ala.  App.  252,  56  South. 
826,  telegraph  company  was  not  liable  for  delay  in*  delivering  message 
where  terminal  office  was  not  night  office;  St.  Louis  etc.  R.  Co.  v.  Mc- 
Crory,  2  Ala.  App.  536,  56  South.  824,  finding  that  servant,  rescinding 
release  of  claim  for  injuries  on  ground  of  fraud,  acted  with  prompt- 
ness on  discovery  of  fraud,  is  justified  by  evidence;  Birmingham  Ry. 
etc.  Co.  v.  Murphy,  2  Ala.  App.  593,  596,  597,  56  South.  819,  820,  in 
action  against  street  railway  for  injuries  to  child  by  contact  with  live 
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.wire,  evidence  justifies  finding  of  negligence;  Gibson  v.  Canadian  Paci- 
fic Nav.  Co.,  1  Alaska,  414,  applying  rule  where  longshoreman  injured 
while  unloading  vessel;  Colorado  etc.  Ry.  Co.  v.  Chiles,  50  Colo.  198, 
200,  114  Pac.  664,  in  action  by  father  for  wrongful  death  of  son,  evi- 
dence supports  finding  that  railroad  was  negligent;  United  States  Elec- 
tric Lighting  Co.  v.  Sullivan,  22  App.  D.  C.  133,  where  electric  com- 
pany removes  fixtures  but  leaves  wires  without  cutting  off  current,  and 
occupant  of  building  is  killed  by  coming  into  contact  with  wires,  ques- 
tion of  negligence  is  for  jury;  Metropolitan  R.  R.  Co.  v.  Hammett,  13 
App.  D.  C.  375,  holding  question  of  negligence  is  for  jury  in  action  for 
injuries  by  driver  of  horse-car  colliding  with  electric  car  at  point  of 
intersection,  and  allowing  recovery;  District  of  Columbia  v.  Payne,  13 
App.  D.  C.  505,  holding  question  of  municipality's  negligence  was  for 
jury  in  action  for  injuries  to  pedestrian  resulting  from  falling  into 
sewer  by  turning  of  lid  in  sidewalk,  and  allowing  recovery;  Adams  v. 
Washington  etc.  R.  R.  Co.,  9  App.  D.  C.  31,  question  whether  failure 
to  close  platform  gates,  not  required  by  law,  was  negligence  was  for 
jury,  and  reversing  directed  verdict  for  defendant  in  action  for  inju- 
ries; Baltimore  etc.  R.  R.  Co.  v.  Golway,  6  App.  D.  C.  165,  166,  refusal 
to  direct  verdict  in  action  for  death  of  person  crossing  track  on  foot- 
path commonly  used  by  public  was  not  error;  Baltimore  etc.  R.  R.  Co. 
v.  Webster,  6  App.  D.  C.  198,  in  action  for  injuries  to  boy  at  place 
where  view  of  track  was  obstructed  by  freight-cars  on  adjoining  track, 
question  of  negligence  was  for  jury;  Wheeler  v.  Oregon  etc.  Navigation 
Co.,  16  Idaho,  392,  102  Pac.  353,  in  action  for  death  of  child  at  cross- 
ing by  train  moving  at  high  rate  of  speed  without  giving  signals,  ques- 
tion of  contributory  negligence  was  for  jury;  McKissick  v.  Oregon 
Short  Line  Ry.  Co.,  13  Idaho,  199,  89  Pac.  630,  affirming  verdict  for 
plaintiff  in  action  for  injuring  and  killing  stock,  where  evidence  is  con- 
flicting as  to  whether  engineer  could  have  seen  stock  in  time  to  avoid 
accident;  Brunson  v.  Southwestern  Development  Co.,  7  Ind.  Ter.  224, 
104  S.  W.  598,  holding  company  was  not  negligent  in  action  for  death 
of  miner  from  falling  of  roof  in  room  tunneled  out  by  himself  and 
inspected  by  foreman;  Southwestern  Development  Co.  v.  Boyd,  7  Ind. 
Ter.  792,  104  S.  W.  1180,  holding  company  was  not  negligent  in  action 
for  injuries  to  miner  from  descending  cage  where  incompetency  of  boy 
allowing  car  to  get  away  was  not  proven;  Booth  v.  Union  Terminal 
Ry.  Co.,  126  Iowa,  16,  101  N.  W.  150,  one  crossing  tracks  in  alley  not 
contributorily  negligent  as  matter  of  law  where  he  looked  for  approach- 
ing trains  and  then  walked  along  platform  and  started  to  cross  with- 
out again  looking;  O'Neal  v.  Bainbridge,  94  Kan.  521,  146  Pac.  1167, 
in  action  for  loss  by  fire,  question  whether  whole  building  was  de- 
stroyed was  for  jury;  Northern  etc.  Ry.  Co.  v.  Gilmore,  100  Md. .413, 
108  Am.  St.  Rep.  439,  60  Atl.  21,  applying  rule  where  gateman  raised 


1209  GRAND  TRUNK  RY.  CO.  v.  IVES.    144  U.  S.  408-434 

gates  when  engine  coming  on  track  and  beckoned  driver  to  cross ;  Will- 
iamson v.  St.  Louis  Transit  Co.,  202  Mo.  376,  100  S.  W.  1081,  in  action 
for  injury  to  woman  riding  on  front  platform  and  jumping  from  car 
when  explosion  in  controller-box  occurred,  questions  of  negligence  and 
contributory  negligence  for  jury;  Eckhard  v.  St.  Louis  Transit  Co.,  190 
Mo.  611,  89  S.  W.  607,  applying  rule  where  pedestrian  killed  at  cross- 
ing by  street-car  going  at  prohibited  speed;  Holden  v.  Missouri  R.  R. 
Co.,  108  Mo.  App.  677,  84  S.  W.  137,  and  Meng  v.  St.  Louis  etc.  Ry. 
Co.,  108  Mo.  App.  561,  84  S.  W.  215,  both  applying  rule  where  driver 
injured  in  collision  with  street-car  going  at  unlawful  speed;  Seyfer  v. 
Otol  County,  66  Neb.  573,  92  N.  W.  759,  applying  rule  where  traveler 
injured  by  breaking  down  of  bridge  alleged  to  be  defectively  con- 
structed; Gage  v.  Boston  etc.  R.  R.  Co.,  77  N.  H.  291,  L.  R.  A.  1915A, 
368,  90  Atl.  857,  refusing  directed  verdict  was  error,  in  action  for  in- 
juries to  persons  in  automobile  driving  into  train  crossing  highway  at 
night;  Harvell  v.  Weldon  Lumber  Co.,  154  N.  C.  262,  70  S.  E.  392,  in 
action  for  injuries  to  servant  by  falling  into  hole  on  platform,  ques- 
tion of  negligence  was  for  jury;  Kunkel  v.  Minneapolis  etc.  Ry.  Co., 
18  N.  D.  377,  121  N.  W.  833,  allowing  recovery  in  action  for  death 
where  deceased  was  not  trespasser  on  right  of  way  and  railroad  owed 
him  duty  of  ordinary  care  to  avoid  injuring  him;  Palace  Hotel  Co.  v. 
Medart,  87  Ohio  St.  140,  Ann.  Oas.  1913E,  860,  100  N.  E.  320,  in  action 
by  guest  against  innkeeper  for  loss  of  wearing  apparel  taken  from 
locked  room  while  key  was  in  custody  of  innkeeper,  proof  of  loss  makes 
out  prima  facie  case;  Anthony  v.  Bliss,  39  Okl.  242,  134  Pac.  1123, 
in  action  for  injuries,  where  defense  is  contributory  negligence,  taking 
case  from  jury  is  error  where  testimony  tends  to  show  primary  negli- 
gence; Enid  City  Ry.  Co.  v.  Webber,  32  Okl.  186,  Ann,  Oas.  1914A,  569, 
121  Pac.  237,  in  action  for  injuries  to  inspector  acting  as  motorman 
by  collision  with  trailer  left  unblocked  and  driven  on  main  line  in 
storm,  questions  of  negligence  and  contributory  negligence  were  for 
jury;  Harris  v.  Missouri  etc.  Ry.  Co.,  24  Okl.  346,  24  L.  R.  A.  (N.  8.) 
858,  103  Pac.  760,  reversing  directed  verdict  in  action  for  injuries  to 
mule  on  track  in  city,  where  evidence  was  conflicting  as  to  whether  en- 
gineer used  proper  care;  Missouri  etc.  Ry.  Co.  v.  Shepherd,  20  Okl.  631, 
95  Pac.  245,  holding  in  action  for  killing  animal,  question  of  negligence 
was  for  jury,  and  affirming  judgment  for  plaintiff;  Oklahoma  Gas  etc. 
Co.  v.  Lukert,  16  Okl.  420,  423,  84  Pac.  1084,  1085,  applying  rule  to 
question  of  contributory  negligence  where  electric  light  wires  crossed 
and  broke  telephone  wires  and  killed  plaintiff's  husband;  Gibson  v. 
Payne,  79  Or.  105,  154  Pac.  423,  in  action  for  injuries  by  shot  from 
defendant's  gun  while  hunting,  question  of  negligence  was  for  jury; 
Whaley  v.  Vidal,  27  S.  D.  634,  132  N.  W.  245,  in  action  by  minors 
for  death  of  father  at  railroad  crossing,  where  evidence  was  conflict- 
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ing  as  to  whether  signals  were  given  questions  of  negligence  and  con- 
tributory negligence  were  for  jury;  Knoxville  Traction  Co.  v.  Brown, 
115  Tenn.  329,  89  S.  W.  320,  applying  rule  where  pedestrian  injured 
by  collision  with  street-car;  Gaunce  v.  Gulf  etc.  Ry.  Co.,  20  Tex.  Civ. 
36,  48  S.  W.  526,  holding  where  passenger  is  injured  while  standing 
on  platform  of  car  while  in  motion,  his  conduct  in  assuming  such  posi- 
tion is  not  negligence  per  se;  Steed  v.  Rio  Grande  etc.  Ry.  Co.,  29 
Utah,  454,  82  Pac.  477,  applying  rule  in  action  for  injuries  at  railroad 
crossing;  Hone  v.  Mammoth  Min.  Co.,  27  Utah,  176,  75  Pac.  383,  apply- 
ing where  inexperienced  miner  injured  by  cave  in  stope;  Fisher  v. 
Chesapeake  etc.  Ry.  Co.,  104  Va.  639,  2  L.  E.  A.  (N.  S.)  954,  52  S.  E. 
374,  applying  rule  in  action  against  railroad  for  injuries  to  engineer  by 
wreck  caused  by  rock  falling  on  track;  Danville  v.  Robinson,  99  Va. 
459,  39  S.  E.  125,  applying  rule  in  action  for  injuries  caused  by  defect 
in  street;  Lynch  v.  Eineth,  36  Wash.  372, 104  Am.  St  Rep.  958,  78  Pac. 
925,  in  action  for  injuries  from  collision  with  defendant's  team  while 
it  was  running  away,  evidence  that  team  had  run  away  several  times 
to  knowledge  of  driver  makes  question  of  character  of  horses  as  run- 
aways for  jury;  Northern  Pac.  R.  Co.  v.  Sullivan,  53  Fed.  221,  224,  3 
C.  C.  A.  506,  holding  question  of  negligence  for  jury  when  engineer 
blows  whistle  at  crossing  contrary  to  ordinance  and  horse  frightened; 
Gulf  etc.  Ry.  Co.  v.  Ellis,  54  Fed.  484,  4  C.  C.  A.  454,  holding  what 
is  ordinary  care  and  what  is  negligence  in  particular  case  is  for  jury; 
Texas  etc.  Ry.  Co.  v.  Thompson,  71  Fed.  536,  71  C.  C.  A.  524,  holding 
request  to  direct  attention  of  jury  to  special  circumstances  and  sur- 
roundings proper;  Spiro  v.  Felton,  73  Fed.  93,  holding  Federal  court 
cannot  set  aside  verdict  because  against  weight  of  evidence  if  it  could 
not  direct  verdict;  Felton  v.  Spiro,  78  Fed.  580,  24  C.  C.  A.  321,  hold- 
ing court  may  set  aside  verdict  when  it  is  contrary  to  overwhelming 
weight  of  evidence,  though  it  would  have  been  improper  to  direct  ver- 
dict; Travelers'  Ins.  Co.  v.  Randolph,  78  Fed.  760,  24  C.  C.  A.  305, 
holding  case  cannot  be  withdrawn  from  jury  because  court  believes 
there  is  preponderance  of  evidence  in  favor  of  one  party;  Sommer  v. 
Carbon  Hill  Coal  Co.,  89  Fed.  59,  32  C.  C.  A.  156,  holding  where  mining 
statute  prescribes  what  shall ^be  done  to  insure  safety,  duty  of  master 
is  specific;  Sprague  v.  Southern  Ry.  Co.,  92  Fed.  61,  34  C.  C.  A.  207, 
holding  question  for  jary,  as  to  defendant's  negligence,  when  plaintiff 
injured  by  starting  of  train;  Catlett  v.  St.  Louis  etc.  Ry.  Co.,  57  Ark. 
468,  38  Am.  St.  Rep.  257,  21  S.  W.  1063,  holding  not  negligence  for 
railroad  to  omit  lookout  to  keep  boys  off  moving  freight  trains;  St. 
Louis  etc.  R.  Co.  v.  Martin,  61  Ark.  555,  33  S.  W.  1071,  holding  party 
standing  on  track,  waiting  for  train  on  other  track,  guilty  of  contribu- 
tory negligence  in  law;  Norton  v.  North  Carolina  R.  R.  Co.,  122  N.  C. 
929,  29  S.  E.  892,  holding,  where  no  evidence  of  fact,  contributory 
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negligence  not  presumed,  even  in  absenee  of  statute  making  it  affirma- 
tive defense;  Texas  etc.  Ry.  Co.  v.  Curlin,  13  Tex.  Civ.  App.  507,  36 
S.  W.  1004,  holding  instruction  that  negligence  is  failure  to  do  what 
reasonable  and  prudent  person  would  do  under  same  circumstances, 
correct;  Lowe  v.  Salt  Lake  City,  13  Utah,  98,  57  Am.  St.  Rep.  712,  44 
Pac.  1051,  holding  city  liable  where  it  did  not  maintain  light  in  city 
hall  yard  and  plaintiff  injured;  Butte  v.  Pleasant  Valley  Coal  Co.,  14 
Utah,  285,  47  Pac.  78,  granting  nonsuit;  Reese  v.  Morgan  etc.  Min.  Co., 
15  Utah,  460,  461,  49  Pac.  826,  Burgess  v.  Salt  Lake  City  R.  R.  Co.,  17 
Utah,  411,  53  Pac.  1014,  and  Dicken  v.  Liverpool  etc.  Coal  Co.,  41 
W.  Va.  515,  23  S.  E.  582,  all  holding  negligence  not  absolute,  but  rela- 
tive to  circumstance  of  time,  place,  manner  or  person;  dissenting  opin- 
ion in  Laclede  etc.  Mfg.  Co.  v.  Hartford  etc.  Ins.  Co.,  60  Fed.  362,  9 
C.  C.  A.  1,  majority  holding  upon  facts  it  was  proper  to  direct  ver- 
dict; dissenting  opinion  in  St.  Louis  etc.  R.  Co.  v.  Whittle,  74  Fed. 
311,  20  C.  C.  A.  196,  majority  holding  party  going  toward  train,  on 
dark  night,  without  waiting  to  ascertain  conditions,  guilty  of  contribu- 
tory negligence;  dissenting  opinion  in  Myers  v.  Chicago  etc.  Ry.  Co., 
95  Fed.  414,  37  C.  C.  A.  137,  majority  holding  railroad  not  guilty  of  j 
negligence  where  it  warned  employee  of  danger  and  used  precautions 
to  avoid  accident;  dissenting  opinion  in  Southern  Ry.  Co.  v.  Ritch,  185 
Fed.  724,  727,  108  C.  C.  A.  55,  majority  holding  refusal  to  direct  ver- 
dict for  defendant  was  error,  in  action  by  switchman  for  injuries  re- 
ceived while  performing  duties  of  flagman,  where  rules  of  company 
were  not  obeyed;  dissenting  opinion  in  Aetna  Indemnity  Co.  v.  J.  R. 
Crowe  Coal  &  Min.  Co.,  154  Fed.  573,  83  C.  C.  A.  431,  majority  holding 
in  action  on  employer's  liability  bond  that  renewal  did  not  include 
statement  that  checks  signed  by  insured  employee  should  have  counter- 
signatures, so  as  to  relieve  insurer  from  liability  on  bond;  dissenting 
opinion  in  Illinois  C.  R.  Co.  v.  Warren,  149  Fed.  666,  79  C.  C.  A.  350, 
majority  holding  one  going  to  and  standing  in  doorway  of  car  while 
train  approached  station  and  knocked  by  porter  so  as  to  be  thrown 
from  train,  is  contributorily  negligent;  dissenting  opinion  in  Dawson 
v.  Chicago  etc.  R.  Co.,  114  Fed.  875,  52  C.  C.  A.  286,  majority  holding 
brakeman  guilty  of  contributory  negligence  in  seizing  grip-iron  of  flat 
car,  moving  rapidly,  in  attempting  to  ride  in  another  car,  where  there 
were  handholds  on  next  car;  dissenting  opinion  in  Dashiell  v.  Wash- 
ington Market  Co.,  10  App.  D.  C.  93,  majority  affirming  directed  ver- 
dict in  action  for  death  of  tenant's  employee  operating  unsafe  elevator, 
where  tenants  were  warned,  but  it  was  not  shown  that  decedent  had 
knowledge  of  warning;  dissenting  opinion  in  Ramsay  v.  Eddy,  123  Mich. 
164,  82  N.  W.  129,  majority  holding  brakeman  guilty  of  contributory 
negligence  in  climbing  on  side  of  moving  car  as  it  was  passing  lumber 
pile  placed  very  close  to  track;  dissenting  opinion  in  Benson  v.  New 
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Tork  etc.  R.  R.  Co.,  26  R.  I.  413,  59  Atl.  82,  majority  holding  brake- 
man  passing  along  top  of  freight  car  and  injured  while  jumping  from 
one  car  to  another  instead  of  using  running-board,  cannot  recover;  dis- 
senting opinion  in  Nichols  v.  Peck,  21  R.  I.  408,  43  Atl.  1040,  majority 
holding  question  of  contributory  negligence  in  walking  into  known 
danger  in  highway  in  broad  daylight  is  for  court. 

Distinguished  in  Texas  &  Pac.  Ry.  Co.  v.  Modawell,  151  Fed.  425,  9 
L.  R.  A.  (N.  8.)  646,  80  C.  C.  A.  651,  reversing  judgment  for  plaintiff 
in  action  for  injuries  for  error  in  refusing  instruction  that  only  duty 
railroad  owes  to  trespasser  is  to  avoid  injuring  him  after  presence  on 
track  is  discovered;  Garrett  v.  Illinois  Cent.  R.  R.  Co.,  126  Fed.  410, 
holding  where  driver  of  wagon  injured  crossing  railroad  track,  court 
will  direct  verdict  for  defendant  where  reasonable  men  could  not  differ 
as  to  plaintiff's  negligence;  St.  Louis  etc.  R.  Co.  v.  Spearman,  64  Ark. 
337,  42  S.  W.  407,  holding  instruction  that  judge  cannot  supply  jury 
with  criterion  of  judgment  as  to  standard  of  reasonable  and  prudent 
men,  erroneous;  Dashiell  v.  Washington  Market  Co.,  10  App.  D.  C.  88, 
affirming  directed  verdict  for  defendant  in  action  for  death  of  tenant's 
employee  operating  unsafe  elevator,  where  tenants  were  warned,  but 
decedent  was  not  shown  to  have  knowledge  of  warning. 

Running  train  at  forbidden  rata  la  not  per  se  negligence;  jury  should 
view  fact  as  showing  negligence. 

Approved  in  Erie  R.  Co.  v.  Farrell,  147  Fed.  221,  77  C.  C.  A.  446,  and 
Edwards  v.  Atlantic  etc.  R.  R.  Co.,  129  N.  C.  82,  39  S.  E.  732,  both  re- 
affirming rule;  Erie  R.  Co.  v.  Weber,  207  Fed.  296,  125  C.  C.  A.  37,  in 
action  for  deaths,  violation  of  ordinance  limiting  speed  of  train  is  evi- 
dence of  negligence;  Delaware,  L.  &  W.  R.  Co.  v.  Devore,  114  Fed.  157, 
55  C.  C.  A.  77,  applying  rule  where  train  failed  to  signal  at  crossing 
as  required  by  statute;  Bain  v.  Fort  Smith  L.  &  T.  Co.,  116  Ark.  136, 
L.  R.  A.  1915B,  1021,  172  S.  W.  847,  in  action  for  injuries  to  traveler 
struck  by  street-car,  operation  of  car  in  violation  of  ordinance  is  hot 
negligence  per  se,  but  tends  to  show  negligence;  Clements  v.  Potomac 
Electric  Power  Co.,  26  App.  D.  C.  500,  where  failure  to  comply  with 
municipal  ordinance  contributes  directly  to  injury  and  there  is  no  con- 
tributory negligence,  it  is  error  to  refuse  to  charge  that  negligence 
exists  as  matter  of  law;  Baltimore  etc.  R.  R.  Co.  v.  Cumberland,  12 
App.  D.  C.  609,  in  action  for  injuries,  question  whether  failure  to  fence 
as  required  by  ordinance  was  negligence  was  for  jury;  Kinyon  v. 
Chicago  etc.  Ry.  Co.,  118  Iowa,  355,  92  N.  W.  42,  holding  high  rate  of 
speed  in  operation  of  train .  does  not  of  itself  constitute  negligence ; 
Pecos  Valley  etc.  Ry.  Co.  v.  Cazier,  13  N.  M.  138,  79  Pac.  716,  holding, 
in  action  for  killing  of  stock  by  train,  failure  to  fence  track  was  not 
negligence  per  se,  but  placed  burden  of  proof  on  defendant  to  prove  it 
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was  not  negligent;  Henderson  v.  Durham  Traction  Co.,  132  N.  C.  785, 
44  S.  E.  600,  holding  failure  of  street-ear  company  to  use  fenders  in 
front  of  cars  as  required  by  ordinance  is  evidence  of  negligence;  Dyson 
v.  Southern  Ry.  Co.,  83  S.  C.  368,  65  S.  E.  346,  holding  violation  of 
ordinance  regulating  speed  of  train  within  city  limits  is  negligence  per 
se,  and  allowing  recovery  in  action  for  injuries;  Blodgett  v.  Central 
Vermont  Ry.  Co.,  82  Vt.  272,  73  Atl.  591,  holding  statute  regulating 
speed  of  trains  running  through  stations  did  not  apply  in  action  for 
death  of  peddler  at  crossing,  and  contributory  negligence  precluded 
recovery ;  Norfolk  Ry.  Co.  v.  Corletto,  100  Va.  359,  41  S.  E.  741,  apply- 
ing principle  where  city  ordinance  limited  speed  of  electric  cars;  Cer- 
rillos  Coal  R.  Co.  v.  Deserant,  9  N.  M.  65,  49  Pac.  812,  applying  prin- 
ciple to  case  where  statute  required  mines  to  be  adequately  ventilated; 
Union  Pac.  Ry.  Co.  v.  Gilland,  4  Wyo.  408,  34  Pac.  957,  applying  prin- 
ciple where  railroad  permitted  grass,  etc.,  to  grow  along  right  of  way, 
causing  fire;  dissenting  opinion  in  Amberg  v.  Kinley,  214  N.  Y.  552, 
L.  R.  A.  1915E,  519,  108  N.  E.  837,  9  N.  C.  C.  A.  570,  majority  holding, 
in  action  for  death  of  employee  in  factory,  that  failure  to  furnish  fire- 
escapes  as  required  by  law  was  proximate  cause  of  death;  dissenting p 
opinion  in  Lea  v.  Durham  etc.  R.  R.  Co.,  129  N.  C.  468,  40  S.  E.  215, 
and  Neal  v.  Carolina  etc.  R.  R.  Co.,  126  N.  C.  658,  36  S.  E.  124,  both 
courts  holding  where  plaintiff's  evidence  (defendant  not  having  intro- 
duced any)  is  demurred  to,  and  if  true  establishes  concurrent  negli- 
gence on  part  of  both  parties,  nonsuit  is  proper;  Clemens  y.  Chicago 
etc.  Ry.  Co.,  128  Iowa,  397,  104  N.  W.  432,  city  railroad  speed  ordi- 
nance not  applicable  in  favor  of  trespasser  injured  by  train. 

Railroad  Is  not  excused  for  negligence  by  mere  compliance  with  statute; 
It  most  take  necessary  precautions. 

Approved  in  Rothe  v.  Pennsylvania  Co.,  195  Fed.  24,  25, 114  C.  C.  A. 
627,  compliance  with  statute  of  Ohio  requiring  locomotive  whistles  and 
bells  to  be  sounded  on  approaching  crossings  does  not  relieve  railroad 
from  liability  for  injury  resulting  from  failure  to  keep  watchman,  or 
from 'running  train  at  high  speed;  German  Alliance  Ins.  Co.  v.  Home 
Water  Supply  Co.,  174  Fed.  770,  99  C.  C.  A.  258,  water  company  con- 
tracting with  city  to  furnish  water  for  fire  and  other  purposes  is  not 
liable  in  tort  to  property  owner  for  failure  to  furnish  proper  fire  pres- 
sure; Shellaberger  v.  Fisher,  143  Fed.  939,  5L.  E.A.  (N.  S.)  250,  75 
C.  C.  A.  9,  absence  of  operator  for  automatic  passenger  elevator  in 
apartment  house  is  actionable  where  child  injured  and  city  ordinance 
punishes  failure  to  employ  operator;  Wilson  v.  Chicago  etc.  Ry.  Co., 
161  Iowa,  203,  142  N.  W.  59,  in  action  for  wrongful  death  at  railroad 
crossing  in  country  by  train  running  at  excessive  speed,  railroad  is  not 
excused  from  negligence  in  failing  to  give  sufficient  warning  by  giving 
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statutory  signals;  Barnum  v.  Grand  Trunk  Western  Ry.  Co.,  148  Mich. 
373,  111  N.  W.  1038,  in  action  for  death  at  crossing,  absence  of  flag- 
man may  be  negligence,  although  flagman  was  not  required  by  order  of 
commission;  Craig  v.  Chicago  etc.  R.  Co.,  97  Neb.  433,  150  N.  W.  377, 
holding  in  action  for  death  at  crossing  in  village,  railroad  must  exer- 
cise care  to  avoid  injury  to  travelers,  but  denying  recovery  on  ground 
of  contributory  negligence;  Kowalski  v.  Chicago  etc.  Ry.  Co.,  84  Fed. 
589,  and  Coulter  v.  Great  Northern  Ry.  Co.,  5  N.  D.  584,  67  N.  W. 
1050,  following  rule;  Chicago  etc.  Ry.  Co.  v.  Netolicky,  67  Fed.  671,  14 
C.  C.  A.  615,  holding  not  necessarily  exercise  of  sufficient  care  to  ring 
bells  and  sound  whistle  at  crossing;  English  v.  Southern  Pac.  Co.,  13 
Utah,  417,  57  Am.  St.  Rep.  776,  35  L.  R.  A.  159,  45  Pac.  49,  holding 
negligence  for  railroad  not  to  maintain  flagman  at  crossing  of  numer- 
ous tracks;  dissenting  opinion  in  Pittsburgh  etc.  Ry.  Co.  v.  Ferrell,  39 
Ind.  App.  549,  78  N.  E.  1000,  majority  holding  facts  insufficient  to 
establish  willful  injury  by  railroad  in  action  for  death  at  crossing  in 
city  by  train  running  at  speed  of  fifty  to  sixty  miles  an  hour. 

Whether  ordinary  care  requires  flagman  at  crossing  is  for  jury  to  de- 
termine. 

Approved  in  New  York  etc.  R.  Co.  v.  Moore,  105  Fed.  728,  45  C.  C.  A. 
21,  reaffirming  rule;  Evans  v.  Erie  R.  Co.,  213  Fed.  134,  129  C.  C.  A. 
375,  in  action  for  death  at  crossing,  whether  safety  of  travelers  requires 
gates  or  flagman  at  crossing  is  for  jury ;  Chesapeake  etc.  Ry.  Co.  v.  Dan- 
dridge,  171  Fed.  76,  96  C.  C.  A.  178,  in  action  for  injuries  at  railroad 
crossing,  evidence  of  absence  of  gateman  or  electric  bells  at  crossing 
was  not  objectionable  because  neither  was  required  by  statute,  since 
ordinary  prudence  might  have  required  them;  Baltimore  etc.  R.  R.  Co. 
v.  Adams,  10  App.  D.  C.  106,  110,  holding  in  action  for  injuries  at 
crossing  that  it  was  error  to  submit  to  jury  question  of  whether  failure 
of  railroad  to  maintain  gates  at  crossing  was  negligence  in  absence  of 
statutory  requirement  or  proof  that  crossing  is  especially  dangerous; 
Baltimore  etc.  R.  R.  Co.  v.  Golway,  6  App.  D.  C.  171, 173,  in  action  for 
death,  city  ordinance  prohibiting  railroads  from  ringing  bells  and 
sounding  whistles  cannot  be  taken  advantage  of  for  first  time  on  appeal 
to  show  error  in  charge  as  to  giving  of  proper  warning  of  approach  of 
trains ;  Baltimore  etc.  R.  R.  Co.  v.  Stumpf ,  97  Md.  94,  54  Atl.  981,  hold- 
ing where  safety  gate  at  railroad,  crossing  is  open  and  watchman  is 
absent,  one  who  after  looking  and  listening  is  not  guilty  of  contribu- 
tory negligence  in  failing  to  stop;  Folkmire  v.  Michigan  United  Rys. 
Co.,  157  Mich.  163, 17  Ann.  Caa.  979,  121  N.  W.  812,  in  action  for  death 
at  electric  railway  crossing  in  country,  whether  defendant  was  negli- 
gent in  not  providing  safety  devices  was  for  jury;  Chicago  etc.  Ry.  Co. 
v.  Kowalski,  92  Fed.  312,  34  C.  C.  A.  1,  and  Missouri  etc.  Ry.  Co.  v. 
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Magee,  92  Tex.  620,  50  S.  W.  1014,  both  applying  principle;  Vallance 
v.  Boston  etc.  IJ.  Co.,  55  Fed.  365,  holding  necessary  to  show  by  suffi- 
cient evidence  that  necessary  for  railroad  to  have  flagman  at  crossing 
to  warrant  finding  of  negligence;  Illinois  Cent.  R.  Co.  v.  Jones,  95  Fed. 
375,  37  C.  C.  A.  106,  holding  degree  of  care  and  diligence  must  be  com- 
mensurate with  danger;  English  v.  Southern  Pac.  Co.,  13  Utah,  421,  57 
Am.  St.  Rep.  779,  35  L.  R.  A.  160,  45  Pac.  51,  holding  negligence  for 
railroad  not  to  maintain  flagman  at  crossing  of  numerous  tracks;  Brad- 
ley v.  Ohio  River  etc.  Ry.  Co.,  126  N.  C.  740,  36  S.  E.  183,  arguendo. 

Duty   of  train   employees   approaching   crossing   where   traveler's 
view  of  track  is  obstructed.    Note,  22  L.  R.  A.  (N.  S.)  233. 

Whether  railroad  was  negligent  In  not  having  flagman  must  be  deter- 
mined from  circumstances. 

Approved  in  McGhee  v.  White,  66  Fed.  504,  13  C.  C.  A.  608,  follow- 
ing rule;  dissenting  opinion  in  Atchison  etc.  R.  Co.  v.  McClurg,  59  Fed. 
864,  8  C.  C.  A.  322,  majority  holding  instruction  requiring  ordinary  care 
of  traveller  and  high  degree  of  care  of  company  erroneous;  McLarab 
v.  Wilmington  etc.  R.  R.  Co.,  122  N.  C.  874,  29  S.  E.  898,  holding  de- 
fendant liable  where  engineer  did  not  slow  up  in  time,  believing  dece- 
dent employee  who  could  take  care  of  himself;  Hall  v.  Ogden  City  Ry. 
Co.,  13  Utah,  254,  256,  258,  57  Am.  St.  Rep.  780,  732,  733,  44  Pac.  1047, 
1048,  1049,  following  rule  and  holding  nonsuit  improperly  granted. 

Duty  of  railroad  to  maintain  flagman  at  crossing  in  absence  of 
statute.    Note,  4  Ann.  Cas.  295,  296. 

Party  cannot  object  to  charge  given  substantially  as  requested. 
Approved  in  Coffin  v.  United  States,  162  U.  S.  672,  40  L.  Ed.  1113, 
16  Sup.  Ct.  947,  and  Agnew  v.  United  States,  165  U.  S.  51,  41  L.  Ed. 
630,  17  Sup.  Ct.  241,  both  following  rule ;  Union  Pac.  Ry.  Co.  v.  Novak, 
61  Fed.  589,  9  C.  C.  A.  629,  holding  erroneous  instruction,  not  preju- 
dicial to  objecting  party,  not  ground  for  reversal  if  other  instructions 
sufficient;  Louisville  etc.  R.  Co,  v.  Bell,  206  Fed.  400,  124  C.  C.  A.  277, 
in  action  for  destruction  of  tobacco  factory  by  sparks  from  engine,  re- 
quest i?r  instruction  characterizing  particular  portion  of  evidence  was 
properiy  refused;  Texas  &  P.  R.  Co.  v.  Coutourie,  135  Fed.  475,  68 
C.  C.  A.  177,  applying  rule  in  action  against  railroad  for  loss  of  goods 
by  fire ;  Trumbull  v.  Erickson,  97  Fed.  895,  38  C.  C.  A.  536,  holding  it 
is  not  error  to  refuse  instructions  asked  which  are  based  on  particular 
facts  or  items  of  evidence,  and  by  thus  singling  them  out  give '  them 
undue  prominence;  Peck  v.  Oregon  etc.  R.  R.  Co.,  25  Utah,  27,  69  Pac. 
154,  applying  rule  in  action  for  injuries  sustained  at  railroad  crossing; 
dissenting  opinion  in  Western  Union  Tel.  Co.  v.  Morris,  105  Fed.  56,  44 
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C.  C.  A.  350,  applying  rule  in  action  for  damages  caused  by  negligence 
in  transmitting  telegram. 

Contributory  nugHgwire  la  question  for  jury. 
Approved  in  Dunworth  v.  Grand  Trunk  etc.  R.  Co.,  127  Fed.  309,  62 
C.  C.  A.  225,  and  Olson  v.  Oregon  etc.  R.  R.  Co.,  24  Utah,  472,  68  Pac. 
151,  both  reaffirming  rule;  Chunn  v.  City  &  Suburban  Ry.  Co.,  207 
U.  S.  309,  52  L.  Ed.  222,  28  Sup.  Ct.  63,  intending  passenger  injured, 
while  waiting  on  narrow  platform,  by  car  coming  in  opposite  direction 
is  not  guilty  of  contributory  negligence  as  matter  of  law;  Emens  v. 
Lehigh  Valley  R.  Co.,  223  Fed.  822,  person  approaching  strange  rail- 
road crossing  in  automobile,  stopping  fifty  feet  in  direct  line  from 
track,  and  hearing  no  signal,  then  proceeding  to  cross,  is  not  negligent 
as  matter  of  law;  New  York  etc.  R.  Co.  v.  Thierer,  221  Fed.  576,  577, 
581,  137  C.  C.  A.  295,  holding  question  of  contributory  negligence  was 
for  jury  in  action  for  injuries  to  pedestrian  walking  across  track  at 
crossing;  Delaware  etc.  R.  Co.  v.  Price,  221  Fed.  856,  137  C.  C.  A.  406, 
questions  of  negligence  and  contributory  negligence  in  action  for  in- 
juries by  person  crossing  track  to  reach  station  to  take  train  on  oppo- 
site side  of  station  is  for  jury;  William  Sebald  Brewing  Co.  v.  Tomp- 
kins, 221  Fed.  899,  137  C.  C.  A.  465,  questions  of  negligence  and 
contributory  negligence  in  action  by  employee  for  injuries  received  by 
stepping  into  hole  of  skylight  was  for  jury;  St.  Louis  etc.  R.  Co.  v. 
Rutland,  207  Fed.  293,  125  C.  C.  A.  31,  4  N.  C.  C.  A.  951,  evidence  that 
negligence  of  railroad  was  proximate  cause  of  killing  of  person  at  cross- 
ing in  night  was  not  such  as  to  warrant  direction  of  verdict  against 
it;  McLaughlin  v.  Joseph  Home  Co.,  206  Fed.  249,  124  C.  C.  A.  114, 
in  action  by  employee  for  injuries  resulting  from  entering  room  in 
which  floor  had  been  removed  for  repairs,  evidence  would  not  sustain 
directed  verdict  for  defendant;  Chicago  etc.  R.  Co.  v.  Ponn,  191  Fed. 
690,  112  C.  C.  A.  228,  in  action  for  death  of  boy  of  seventeen  assist- 
ing in  turning  engine  on  turntable,  question  of  contributory  negligence 
is  for  jury;  Pennsylvania  R.  Co.  v.  Bacza,  187  Fed.  770,  109  C.  C.  A. 
518,  in  action  for  injuries  at  crossing  in  city  guarded  by  gates  in  day- 
time, but  not  operated  at  night,  where  there  was  evidence  train  was 
running  at  fifty  miles  an  hour  without  giving  signals,  and  view  of  track 
was  obstructed,  question  of  contributory  negligence  was  for  jury;  Tru- 
loek  v.  Willey,  187  Fed.  959,  112  C.  C.  A.  1,  question  of  contributory 
negligence  in  action  by  guest  in  hotel  injured  by  falling  down  elevator 
shaft  while  carrying  bundle  of  laundry  and  suitcase  was  for  jury; 
Toledo  etc.  R.  Co.  v.  Bartley,  172  Fed.  86,  96  C.  C.  A.  570,  section  water- 
boy  injured  by  movement  of  freight-cars  at  place  where  view  was 
obstructed  because  of  curve  in  track  and  cars  on  adjacent  track  was 
not  negligent  as  matter  of  law;  Thomas  v.  San  Pedro  etc.  Ry.  Co.,  170 
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Fed.  136,  95  C.  C.  A.  37i,  under  provisions  of  California  Civil  Code, 
passenger  going  on  platform  while  train  is  in  motion  in  violation  of 
posted  rales  is  not  necessarily  negligent,  as  matter  of  law,  precluding 
recovery;  United  States  Express  Co.  v.  Kraft,  161  Fed.  302,  19  L.  R.  A. 
(N.  S.)  296,  88  C.  C.  A.  346,  question  of  contributory  negligence  is  for 
jury  in  action  for  injuries  by  being  struck  by  shafts  of  express-wagon 
standing  at  curb,  as  plaintiff  was  riding  on  running-board  of  street- 
car; Rich  v.  Chicago  etc.  R.  Co.,  149  Fed.  84,  78  C.  C.  A.  663,  holding 
one  crossing  tracks  in  railroad  yard  at  night  and  run  over  by  backing 
engine  contributorily  negligent;  Garside  v.  New  York  Transp.  Co.,  146 
Fed.  596,  applying  rule  where  passenger  alighting  from  street-car 
struck  by  automobile;  Boston  etc.  R.  Co.  v.  Stockwell,  146  Fed.  506,  77 
C.  C.,A.  19,  applying  rule  where  passenger  going  from  baggage-car  to 
passenger-car  while  train  in  motion  after  checking  baggage  thrown 
from  platform  while  trying  to  hold  hat;  Armour  &  Co.  v.  Carlas,  142 
Fed.  722,  74  C\  C.  A.  53,  burden  of  proving  contributory  negligence  is 
on  defendant;  Denver  etc.  R.  Co.  v.  Arrighi,  141  Fed.  69,  72  C.  C.  A. 
400,  mere  fact  that  brakeman  was  injured  in  coupling  cars  with  link 
and  pin  coupling  used  by  railroad  in  violation  of  statute  creates  no  pre- 
sumption of  negligence;  Kansas  City  Southern  R.  Co.  v»  Prunty,  133 
Fed.  20,  66  C.  C.  A.  163,  brakeman  standing  on  footboard  of  engine 
to  couple  car  while  engine  in  motion  not  contributorily  negligent  as 
matter  of  law;  Netherlands- American  Steam  Nav.  Co.  v.  Diamond,  128 
Fed.  573,  63  C.  C.  A.  212,  applying  rule  in  action  against  owner  of 
vessel  for  injuries  to  servant  of  elevator  company,  caused  by  his  fall- 
ing into  hold,  as  result  of  insufficiency  of  light,  after  vessel's  hatches 
had  been  closed;  Chicago  etc.  R.  Co.  v.  Rossow,  117  Fed.  493,  54  C.  C.  A. 
313,  holding  farmer  attempting  to  cross  railroad  track  without  stopping 
or  looking  in  direction  in  which  train  was  approaching  was  guilty  of 
contributory  negligence;  Tacoma  Ry.  etc.  Co.  v.  Hays,  110  Fed.  500,  49 
C.  C.  A.  115,  holding  question  of  contributory  negligence  of  one  cross- 
ing track  in'  covered  wagon  without  looking:  around  was  for  jury; 
Southern  Pac.  Co.  v.  Harada,  109  Fed.  382,  48  C.  C.  A.  423,  applying 
rule  where  person  walked  across  railroad  tracks;  Chesapeake  etc. 
R.  Co.  v.  King,  99  Fed.  256,  40  C.  C.  A.  432,  applying  rule  where  pas- 
senger alighting  at  station  and  crossing  track  to  reach  street  was  struck 
by  freight  train;  Arizona  etc.  Ry.  Co.  v.  Nevitt,  8  Ariz.  63,  68  Pac. 
552,  in  action  for  injuries  to  employee  of  reduction  works,  passing 
along  railroad  right  of  way  to  work  without  express  consent  of  rail- 
road, and  injured  by  cars  making  flying-switch  against  rules,  questions 
of  negligence  and  contributory  negligence  were  for  jury ;  Oliver  v.  Den- 
ver Tramway  Co.,  13  Colo.  App.  549,  59  Pac.  81,  applying  rule  where 
pedestrian  was  run  over  by  cable  car  at  street  crossing;  Jones  v.  Balti- 
XV— 77 
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more  etc.  R.  R.  Co.,  21  D.  C.  352,  353,  in  action  for  injuries  received 
while  alighting  from  train  boarded  by  mistake  as  result  of  wrong  direc- 
tions of  railroad's  agent,  question  of  contributory  negligence  was  for 
jury;  Cleveland  etc.  Ry.  Co.  v.  Lynn,  171  Ind.  595,  85  N.  E.  1001,  re- 
versing judgment  for  plaintiff  in  action  for  injuries  to  pedestrian  at 
crossing  for  erroneous  inctructions  as  to  contributory  negligence;  City 
of  Indianapolis  v.  Keeley,  167  Ind.  527,  79  N.  E.  503,  reversing  judg- 
ment for  plaintiff  in  action  for  injuries  caused  by  defective  street  for 
erroneous  instruction  as  to  contributory  negligence;  Missouri  etc.  Ry. 
Co.  v.  Turley,  1  Ind.  Ter.  280,  37  S.  W.  53,  in  action  by  woman  for 
injuries  at  station  while  waiting  for  her  sister  to  take  train,  question 
of  contributory  negligence  was  for  jury;  Dieckmann  v.  Chicago  etc. 
Ry.  Co.,  145  Iowa,  274,  139  Am  St.  Rep.  420,  31  L.  R.  A.  (N.  S.)  338, 
121  N.  W.  685,  reversing  directed  verdict  for  defendant  in  action  for 
death  of  intending  passenger  crossing  track  at  station  after  notified 
of  approach  of  train  and  requested  to  cross  by  defendant's  agent; 
Westine  v.  Atchison  etc.  Ry.  Co.,  84  Kan.  219,  114  Pac.  222,  question 
of  contributory  negligence  arising  upon  failure  of  brakeman  to  look 
for  approaching  train  while  giving  signals  for  movement  of  his  own 
train  is  for  jury;  May  v.  Texas  etc.  Ry.  Co.,  123  La.  653,  49  South. 
274,  denying  recovery  in  action  for  injuries  to  pedestrian  struck  while 
walking  along  track  by  train  violating  ordinance  regulating  speed 
within  city;  Power  v.  Wabash  R.  Co.,  244  Mo.  11,  148  S.  W.  613, 
whether  section-hand  engaged  in  removing  wreck  near  trestle  was  guilty 
of  contributory  negligence  in  attempting  to  pass  over  trestle  at  night 
was  for  jury;  Powers  v.  St.  Louis  Transit  Co.,  202  Mo.  280,  100  S.  W. 
658,  in  action  for  death  of  pedestrian  at  crossing,  struck  by  car  run- 
ning at  excessive  speed,  question  of  contributory  negligence  was  for 
jury;  Klockenbrink  v.  St.  Louis  etc.  Ry.  Co.,  172  Mo.  688,  72  S.  W. 
903,  applying  principle  where  plaintiff  was  driving  along  track  of  elec- 
tric railway  where  there  was  danger,  owing  to  lateness  of  hour  and 
darkness,  that  he  might  not  be  seen  by  motorman  hi  time  to  avoid 
collision;  Shanks  v.  Springfield  Traction  Co.,  101  Mo.  App.  706,  74 
S.  W.  387,  holding  question  of  proximate  cause  was  for  jury  where 
deaf  man  was  walking  along  street-car  track,  motorman  of  car  ap- 
proaching from  behind  making  no  effort  to  check  car  until  within  a 
few  feet  of  plaintiff,  though  he  rang  bell;  Aldrich  v.  St.  Louis  Transit 
Co.,  101  Mo.  App.  88,  74  S.  W.  144,  applying  rule  where  deaf  person 
crossed  car  tracks  in  front  of  car  apparently  absorbed  in  paper;  Wal- 
ters v.  Chicago  etc.  R.  Co.,  47  Mont.  508,  46  L.  R.  A.  (N.  S.)  702,  133 
Pac.  358,  in  action  for  injuries  at  crossing,  person  driving  automobile 
was  not  negligent,  as  matter  of  law,  for  failing  to  stop,  where  view  was 
obstructed  and  train  was  running  forty-five  to  fifty-five  miles  an  hour, 
and  there  was  evidence  that  no  signals  were  given;  Crab  tree  v.  Mis- 
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souri  Pac.  R.  Co.,  86  N«b.  44,  1S6  Am.  St.  Rap.  663,  124  N.  W.  936,  in 
action  for  death  of  child  nine  years  of  age  at  crossing,  question  of 
contributory  negligence  is  for  jury;  Nilson  v.  Chicago  etc.  R.  Co.,  84 
Neb.  601,  121  N.  W.  1131,  in  action  for  death  of  person  killed  by  cars 
making  flying-switch  over  public  street,  question  of  contributory  negli- 
gence is  for  jury;  De  Pad  ilia  v.  Atchison  etc.  Ry.  Co.,  16  N.  M.  597, 
120  Pac.  729,  in  action  against  railroad  for  death  at  crossing,  ques- 
tion of  contributory  negligence  is  for  jury;  Buchanan  v.  Ritter  Lumber 
Co.,  168  N.  C.  45,  84  S.  E.  52,  in  action  for  death  of  servant  knocked 
from  running-board  of  logging  engine  by  log  projecting  from  side  of 
track,  question  of  contributory  negligence  was  for  jury;  Coley  v.  North 
Carolina  R.  R.  Co.,  129  N.  C.  414,  40  S.  E.  198,  holding  whether  en- 
gineer is  guilty  of  contributory  negligence  in  using  drain-pipe  as  grab- 
iron  in  trying  to  get  upon  an  engine  is  for  jury;  Smith  v.  Southern 
Pacific  Co.,  58  Or.  31,  Ann.  Gas.  1913A,  434,  113  Pac.  44,  in  action  for 
injuries  to  workman  repairing  track,  question  of  contributory  negli- 
gence was  for  jury;  Louisville  etc.  R.  R.  Co.  v.  Satterwhite,  112  Tenn. 
203,  79  S.  W.  110,  applying  rule  where  traveler  injured  at  railroad 
crossing;  Wilson  v.  Citizens'  etc.  Ry.  Co.,  105  Tenn.  84,  58  S.  W.  337, 
holding  whether  failure  of  person  approaching  railroad  track  to  stop, 
look  and  listen  is  contributory  negligence  is  for  jury;  Citizens '  Ry.  Co. 
v.  Robertson,  58  Tex.  Civ.  573,  125  S.  W.  346,  in  action  for  injuries 
to  ten  year  old  child  run  over  by  street-car,  question  of  contributory 
negligence  was  for  jury;  St.  Louis  Southwestern  Ry.  Co.  v.  Shelton, 
52  Tex.  Civ.  440,  115  S.  W.  879,  whether  driver  struck  by  locomotive 
at  street  crossing  was  guilty  of  contributory  negligence  was  for  jury; 
Chicago  etc.  Ry.  Co.  v.  Prescott,  59  Fed.  239,  23  L.  R.  A.  656,  8  C.  C.  A. 
109,  Alaska  etc.  Min.  Co.  v.  Whelan,  64  Fed.  466,  12  C.  C.  A.  225, 
Boston  etc.  R.  Co.  v.  McDuffey,  79  Fed.  942,  25  C.  C.  A.  247,  Illinois 
Cent.  R.  Co.  v.  Jones,  95  Fed.  376,  37  C.  C.  A.  106,  Sullivan  v.  Missouri 
etc.  Ry.  Co.,  117  Mo.  230,  23  S.  W.  156,  Leak  v.  Rio  Grande  etc.  Ry. 
Co.,  9  Utah,  251,  33  Pac.  1047,  Jeffs  v.  Rio  Grande  etc.  Ry.  Co.,  9  Utah, 
376/35  Pac.  505,  Smith  v.  Rio  Grande  etc.  Ry.  Co.,  9  Utah,  144,  33  Pac. 
627,  Wines  v.  Rio  Grande  etc.  Ry.  Co.,  9  Utah,  232, 33  Pac.  1044,  Dederichs 
v.  St.  lake  City.  R.  R.  Co.,  13  Utah,  40,  44  Pac.  651,  and  McQuillan  v. 
Seattle,  10  Wash.  465,  45  Am.  St.  Rep.  801,  38  Pac.  1120,  all  follow- 
ing rule ;  Northern  Pac.  R.  Co.  v.  Freeman,  83  Fed.  84,  27  C.  C.  A.  457, 
holding  mere  fact  that  party  crossing  track  in  wagon  not  seen  to  turn 
and  look  and  listen  not  conclusive  of  contributory  negligence;  dissent- 
ing opinion  in  Shufelt  v.  Flint  etc.  R.  R.  Co.,  96  Mich.  344,  55  N.  W. 
1018,  majority  holding  contributory  negligence  for  woman  to  drive  on 
track  without  stopping  where  view  of  track  cut  off,  and  proper  to 
direct  verdict;  dissenting  opinion  in  St.  Louis  etc.  R.  Co.  v.  Condi eff, 
171  Fed.  333,  336,  96  C.  C.  A.  211,  majority  holding  contributory  negli- 
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gence  was  conclusively  shown,  and  reversing  judgment  for  plaintiff  in 
action  for  injuries  at  railroad  crossing;  dissenting  opinion  in  Dermid 
v.  Southern  Ry.  Co.,  148  N.  C.  197,  61  S.  E.  663,  majority  holding  in 
action  for  death  of  freight  conductor  crushed  between  bumpers  of  cars, 
that  conductor  was  guilty  of  contributory  negligence  in  not  using  safe 
method,  known  to  him,  of  coupling  cars. 

Distinguished  in  dissenting  opinion  in  Southern  Pac.  Co.  v.  Harada, 
109  Fed.  389,  390,  48  C.  C.  A.  423,  majority  applying  rule  where  person 
walked  across  railroad  tracks. 

If  plaintiff's  negligence  was  proximate  cause  of  injury,  he  cannot 
recover. 

Approved  in  Neininger  v.  Cowan,  101  Fed.  791,  42  C.  C.  A.  20,  Gil- 
bert v.  Erie  R.  R.  Co.,  97  Fed.  751,  38  C.  C.  A.  408;  Klockenbrink  v. 
St.  Louis  etc.  R.  R.  Co.,  81  Mo.  App.  356,  and  Bogain  v.  Carolina  etc. 
R.  R.  Co.,  129  N.  C.  159,  39  S.  E.  809,  all  reaffirming  rule ;  American 
Car  &  Foundry  Co.  v.  Duke,  218  Fed.  442,  134  C.  C.  A.  237,  in  action 
for  injuries  to  foreman  in  foundry  caused  by  taking  dangerous  way 
when  there  was  safe  way,  verdict  should  have  been  directed  for  defend- 
ant; Great  Northern  Ry.  Co.  v.  Harman,  217  Fed.  961,  L.  R.  A.  1915C, 
843,  133  C.  C.  A.  631,  attempt  of  trespasser  on  track  to  remove  push- 
car  instead  of  seeking  only  to  avoid  personal  injury  is  not  such  con- 
tributory negligence  as  to  preclude  recovery  under  last  clear  chance 
doctrine;  Middlesex  etc.  Ry.  Co.  v.  Egan,  214  Fed.  750,  131  C.  C.  A.  53, 
question  of  whether  intoxicated  person's  presence  on  track  was  mere 
condition  and  not  contributory  cause  of  injury  was  for  jury;  The  Ply- 
mouth, 186  Fed.  108,  108  C.  C.  A.  217,  holding  fact  that  steamer  was 
on  wrong  side  of  channel  was  not  proximate  cause  of  collision,  which 
was  due  solely  to  fault  of  tug  in  failing  to  allow  sufficient  room;  Herr 
v.  St.  Louis  etc.  R.  Co.,  174  Fed.  943,  98  C.  C.  A.  550,  reversing  directed 
verdict  in  action  for  death  of  freight  conductor  killed  by  engine  of  fol- 
lowing train,  where  notwithstanding  contributory  negligence,  engineer  of 
following  train  could  have  prevented  injury;  Little  Rock  Ry.  etc.  Co.  v. 
Billings,  173  Fed.,  905,  19  Ann.  Gas.  1173,  31  L.  R.  A.  (N.  8.)  1031,  98 
C.  C.  A.  467,  in  action  for  injury  against  street  railroad,  instruction 
warranting  jury  in  assuming  that  intoxicated  condition  relieved  injured 
person  from  consequences  of  contributory  negligence  was  erroneous; 
Davis  v.  Chicago  etc.  Ry.  Co.,  159  Fed:  18,  16  L.  R.  A.  (N.  S.)  424,  88 
C.  C.  A.  488,  affirming  directed  verdict  for  defendant  in  action  for  in- 
juries received  from  jumping  from  buggy  to  avoid  train,  where  driver 
did  not  stop  to  look  and  listen  at  place  obstructed  by  bluff;  Russell  v. 
Oregon  Short  Line  R.  Co.,  155  Fed.  29,  83  0.  C.  A.  618,  affirming 
directed  verdict  for  defendant  in  action  for  death  of  bridge  foreman, 
familiar  with  operation  of  trains,  who  went  upon  tracks  at  night  upon 
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hand-car  in  pursuit  of  his  own  affairs;  Cryder  v.  Chicago  R.  I.  &  P. 
Ry.  Co.,  152  Fed.  418,  81  C.  C.  A.  559,  affirming  directed  verdict  for 
defendant  in  action  for  injury  to  conductor  caused  by  round  of  ladder 
on  end  of  car  giving  way;  Garside  v.  New  York  Transp.  Co.,  146  Fed. 
595,  applying  rule  where  passenger  alighting  from  street-car  was  struck 
by  automobile ;  Lauterer  v.  Manhattan  Ry.  Co.,  128  Fed.  543,  63  C.  C.  A. 
38,  holding  one  who  voluntarily  attempts  to  climb  on  board  moving  car 
cannot  recover  for  injuries  sustained  because  of  manner  in  which  station 
platform  is  constructed;  Weisshar  v.  Kimball  S.  S.  Co.,  128  Fed.  401, 
65  L.  R.  A.  84,  63  C.  .C.  A.  139,  holding  contributory  negligence  of 
passengers  in  crowding  into  boat  after  being  told  that  boat  was  over- 
crowded, no  defense  where  officer  in  charge  failed  to  exercise  authority; 
Dunworth  v.  Grand  Trunk  etc.  R.,  127  Fed.  310,  62  C.  C.  A.  225,  hold- 
ing where  deceased,  who  was  killed  while  standing  on  railroad  cross- 
ing, was  guilty  of  contributory  negligence  as  matter  of  law,  fact  that 
defendant  was  guilty  of  noncompliance  with  statutory  regulations  does 
not  preclude  it  from  relying  on  defense  of  contributory  negligence; 
The  Steam  Dredge  No.  1,  122  Fed.  685,  holding  libelant,  who  was  gov- 
ernment inspector  on  dredge,  not  guilty  of  contributory  negligence  in 
leaning  against  bitt  around  which  one  of  lines  used  to  move  dredge 
passed,  where  bitt  broke  by  reason  of  negligence  of  winch-man;  Turn- 
bull  v.  New  Orleans  &  C.  R.  Co.,  120  Fed.  785,  57  C.  C.  A.  151,  uphold- 
ing instruction  in  action  for  wrongful  death  that  defense  of  contribu- 
tory negligence  will  not  avail  if  defendant,  by  exercise  of  reasonable 
care  could  have  avoided  accident;  Birmingham  Ry.  etc.  Co.  v.  Williams, 
158  Ala.  387,  390,  48  South.  96,  in  action  for  injuries  to  person  struck 
by  street-car  while  walking  beside  track,  questions  of  negligence  and 
contributory  negligence  were  for  jury;  Santa  Fe  etc.  Ry.  Co.  v.  Ford, 
10  Ariz.  211,  85  Pac.  1074,  reversing  judgment  in  action  for  injuries 
to  consignee  unloading  freight,  for  erroneous  instruction  as  to  proxi- 
mate cause;  Carroll  v.  Connecticut  Co.,  82  Conn.  515,  74  Atl.  898, 
reversing  directed  verdict  where  motorman  by  exercising  ordinary  care 
could  have  avoided  collision  with  driver  failing  to  look  before  going 
upon  track ;  Smith  v.  Connecticut  Ry.  etc.  Co.,  80  Conn.  270,  17  L.  R.  A. 
(N.  S.)  707,  67  Atl.  889,  in  action  for  death,  negligence  of  person  driving 
across  track  in  front  of  approaching  street-car  is  not  proximate  cause 
where  motorman  could  have  avoided  Accident  by  stopping  car;  Wash- 
ington-Virginia Ry.  Co.  v.  Himelright,  42  App.  D.  C.  545,  person 
negligently  upon  street-car  track  may  recover  for  injuries  where 
motorman  could  have  avoided  accident;  Baltimore  etc.  R.  R.  Co.  v. 
Griffith,  34  App.  D.  C.  472,  allowing  recovery  in  action  by  owner  of 
team  driven  by  employee,  where  train  employees  saw  team  approach- 
ing and  could  have  stopped  if  air-brakes  had  been  under  control; 
Capital  Traction  Co.  v.  Driver,  33  App.  D.  C.  336,  holding,  in  action 
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by  driver  of  team  against  street  railway,  that  motorman's  neg- 
ligence was  proximate  cause  of  injury;  Hawley  v.  Columbia  Ry.  Co., 
25  App.  D.  C.  5,  in  aetion  for  injuries  to  person  standing  between 
parallel  tracks  of  two  railways,  motorman's  negligence  was  proximate 
cause,  and  directed  verdict  was  error;  Cullen  v.  Baltimore  etc  R.  R. 
Co.,  8  App.  D.  C.  72,  affirming  directed  verdict  for  defendant  in  action 
for  death  of  boy  of  fifteen  playing  on  track  at  crossing  where  gates 
were  closed ;  Hot  3s  v.  District  of  Columbia,  2  App.  D.  C.  191,  affirm- 
ing directed  verdict  for  defendant  in  action  for  injuries  to  pedestrian 
falling  into  opening  in  sidewalk;  Western  Union  Tel.  Co.  v.  Barlow, 
51  Fla.  358,  4  L.  R.  A.  (N.  S.)  262,  40  South.  493,  denying  recovery 
of  damages  for  loss  for  nondelivery  of  telegram  where  proximate  cause 
of  loss  was  intervening  action  of  third  party;  Pilmer  v.  Boise  Traction 
Co.,  14  Idaho,  344,  125  Am.  St  Rep.  161,  15  L.  R.  A.  (N.  S.)  254,  94 
Pac.  437,  reversing  nonsuit  in  action  for  death  at  street  railway  cross- 
ing where  question  of  proximate  cause  was  for  jury;  Indianapolis  Trac- 
tion etc.  Co.  v.  Kidd,  167  Ind.  411,  7  L.  R.  A.  (N.  S.)  143,  79  N.  E.  350, 
allowing  recovery  to  pedestrian  struck  by  street-car,  where  negligence 
of  motorman  in  failing  to  avoid  injury  was  proximate  cause  thereof; 
Grass  v.  Ft.  Wayne  etc.  Traction  Co.,  42  Ind.  App.  403,  81  N.  E.  517, 
allowing  recovery  in  action  for  injuries  where  motorman  could  have 
seen  pedestrian  at  crossing  in  time  to  have  prevented  injury,  regard- 
less of  negligence  of  pedestrian;  Citizens'  St.  R.  R.  Co.  v.  Hamer, 
29  Ind.  App.  437,  62  N.  E.  662,  holding  where  child  struck  by  car 
moving  at  rate  of  five  miles  an  hour,  and  motorman  could  have  stopped 
car  after  collision  and  before  child's  leg  was  crushed,  but  needlessly 
carried  child  under  car  for  distance  of  one  hundred  feet,  contributory 
negligence  of  child  would  not  defeat  recovery;  Chicago  etc.  Ry.  Co. 
v.  Pounds,  1  Ind.  Ter.  55,  61,  75,  35  S.  W.  250,  251,  256,  in  action 
against  railroad  for  injuries  to  deaf  person  driving  across  track,  where 
engineer  saw  him  when  train  was  six  hundred  yards  away,  questions 
of  contributory  negligence  and  proximate  cause  were  for  jury,  and 
refusal  to  direct  verdict  was  not  error;  Oliver  v.  Iowa  Cent.  Ry.  Co., 
122  Iowa,  222,  97  N.  W.  1074,  holding  one  injured  while  standing  near 
railroad  tracks  in  city  street  not  relieved  from  contributory  negligence; 
Metropolitan  etc.  Ry.  Co.  v.  Arnold,  67  Kan.  264,  72  Pac.  858,  applying 
rule  in  action  for  death  of  one  in  public  street  by  collision  with  street- 
car; Louisville  etc.  R.  R.  Co.  v.  Lowe,  118  Ky.  273,  80  S.  W.  771, 
applying  rule  where  car  inspector  at  junction  run  over  by  backing 
engine;  Davidson  v.  Illinois  Cent.  R.  Co.,  124  La.  171,  49  South.  1017, 
allowing  recovery  for  death  of  boy  of  twelve  killed  at  crossing  by 
train  running  forty  miles  an  hour,  where  engineer  should  have  seen 
him  in  time  for  sharp  alarm;  Davis  v.  Arkansas  Southern  R.  Co., 
117  La.  327,  41  South.  590,  reversing  dismissal  of  action  for  death 
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upon  exception  by  defendant  of  "no  cause  of  action/'  where  complaint 
alleged  killing  was  wiliiout  fault  of  deceased  and  due  to  negligence 
of  defendant,  but  court  treated  decedent  as  trespasser ;  Harvey  v. 
Louisiana  etc.  R.  Co.,  114  La.  1079,  38  South.  864,  applying  rule  where 
expressman  injured  while  receiving  from  and  delivering  to  train  express 
packages;  Williams  v.  Illinois  etc.  R.  Co.,  114  La.  20,  37  South.  995, 
plaintiff  injured  by  own  carelessness  while  operating  ground  switch 
cannot  recover  though  injury  sustained  while  making  running  switch 
forbidden  by  rules ;  Lampkin  v.  McCormick,  105  La.  427,  29  South.  956, 
holding  where  trainmen  back  train  down  opposite  danger  point  in 
city,  without  warning  signals,  at  precise  moment  when  passenger  train 
is  moving  in  other  direction  on  parallel  track,  railroad  is  liable  where 
person  standing  between  two  lines  is  killed,  though  he  imprudently 
backed  too  near  one  track;  Provost  v.  Railroad,  52  La.  Ann.  1901, 
28  South.  308,  applying  rule  where  person  walked  across  railroad 
bridge  and  was  struck  by  train;  State  v.  Philadelphia,  B.  &  W.  R.  Co., 
114  Md.  5,  78  Atl.  731,  in  action  for  death  of  girl  twelve  years  old 
at  crossing  where  gates  were  lowered,  failure  of  gateman  to  give  fur- 
ther warning  was  not  negligence;  Shanks  v.  Springfield  Traction  Co., 
101  Mo.  App.  707,  74  S.  W.  387,  holding  question  of  proximate  cause 
was  for  jury  where  deaf  man  was  walking  along  street-car  track, 
motorman  of  car  approaching  from  behind  making  no  effort  to  check 
car  until  within  a  few  feet  of  plaintiff,  though  he  rang  bell;  Dahmer 
v.  Northern  Pac.  Ry.  Co.,  48  Mont.  162,  136  Pac.  1061,  in  action  for 
injuries  to  person  knocked  from  station  platform  in  middle  of  night 
in  front  of  approaching  train,  not  scheduled  to  stop  at  that  station, 
evidence  was  insufficient  to  show  that  engineer  discovered  his  presence 
in  time  to  avoid  injuring  him;  Wenninger  v.  Lincoln  Traction  Co., 
84  Neb.  389,  121  N.  W.  239,  affirming  judgment  for  plaintiff  injured 
by  street-car  at  crossing,  where  motorman  could  have  stopped  car; 
Cavanaugh  v.  Boston  &  M.  R.  R.  Co.,  76  N.  H.  72,  79  Atl.  696,  in 
action  for  death  of  girl  of  thirteen  at  crossing,  where  there  was  evi- 
dence that  engineer  saw  teams  in  time  to  avoid  collision,  question  of 
negligence  was  for  jury;  Hanson  v.  Manchester  St.  Ry.  Co.,  73  N.  H. 
398,  62  Atl.  597,  applying  rule  where,  in  spite  of  plaintiff's  negligence 
in  selecting  incompetent  driver,  street-car  company  could  have  avoided 
injury  by  exercise  of  reasonable  care;  Wheeler  v.  Grand  Trunk  Ry.  Co., 
70  N.  H.  614,  50  Atl.  104,  holding  fact  that  passenger  falling  from  car 
was  intoxicated  and  for  that  reason  failed  to  observe  ordinary  pre- 
cautions for  his  safety,  does  not  preclude  recovery  where  trainmen 
could  have  prevented  accident  by  use  of  due  care;  Gahagan  v.  Boston 
etc.  R.  R.  Co.  70  N.  H.  450>  50  Atl.  151,  holding  negligent  failure  to  give 
warning  signals  of  approaching  train  does  not  render  railroad  liable  for 
injuries  to  traveler  which  would  have  been  prevented  by  ordinary  care 
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on  his  part;  Thompson  v.  Albuquerque  Traction  Co.,  15  N.  M.  421,  422, 
110  Pac.  555,  556,  in  action  for  damages  for  cow  killed  by  street-car, 
question  of  proximate  cause  was  for  jury;  Costello  v.  Third  Ave.  R.  R. 
Co.,  161  N.  Y.  322,  55  N.  E.  899,  holding  question  whether  contribu- 
tory negligence  of  infant  in  attempting  to  cross  electric  street  railway 
track  in  front  of  moving  car  was  proximate  cause  of  injury;  Gray 
v.  Southern  R.  Co.,  167  N.  C.  436,  437,  83  S.  E.  850,  851,  holding 
Federal  Employers'  Liability  Act  does  not  destroy  doctrine  of  last 
clear  chance,  and  railroad  was  not  liable  for  death  of  brakeman  falling 
asleep  beside  track  and  struck  by  train,  where  engineer  should  have 
seen  red  light  placed  on  track  by  brakeman;  Coalgate  Co.  v.  Hurst, 
25  Okl.  596,  107  Pac.  660,  in  action  against  mining  company  for  death 
of  employee;  verdict  based  on  assumption  that  improper  adjustment 
of  fan  to  carry  away  fumes  was  proximate  cause  was  justified ;  Palmer  v. 
Portland  Ry.  etc.  Power  Co.,  56  Or.  268,  108  Pac.  214,  burden  of 
proving  contributory  negligence  of  traveler  struck  by  street-car  while 
attempting  to  cross  track  is  on  railroad;  Doyle  v.  Southern  Pac.  Co., 
56  Or.  517,  519,  108  Pac.  209,  210,  whether  proximate  cause  of  injury 
to  timekeeper  of  railroad  track  crew  was  negligence  of  railroad  in  opera- 
tion of  engine  or  negligence  of  timekeeper  was  for  jury;  Bodie  v.  Charles- 
ton etc.  Ry.  Co.,  61  S.  C.  484, 39  S.  E.  720,  applying  rule  in  action  by  em- 
ployee for  personal  injuries ;  Kansas  City  etc.  R.  R.  Co.  v.  Willif ord,  115 
Tenn.  120,  88  S.  W.  181,  where  intestate  without  invitation  or  necessity 
boarded  rear  footboard  of  engine  and  was  killed  by  collision,  he  could  not 
recover,  though  engine  running  at  illegal  speed;  Wininger  v.  Ft.  Worth 
etc.  Ry.  Co.,  105  Tex.  61,  143  S.  W.  1152,  in  action  for  injury  to  child 
crossing  railroad,  evidence  warrants  finding  that  conductor  was  negligent 
in  permitting  movement  of  train  after  he  had  notice  of  child 's  presence ; 
St.  Louis  etc.  R.  Co.  v.  Summers,  51  Tex.  Civ.  136,  111  S.  W.  213, 
allowing  recovery  for  killing  of  team  at  railroad  crossing,  notwith- 
standing contributory  negligence  of  driver,  where  engineer  saw  driver 
and  team  in  time  to  avoid  striking  them;  Teakle  v.  San  Pedro  etc 
R.  Co.,  32  Utah,  292,  10  L.  R.  A.  (N.  S.)  486,  90  Pac.  409,  in  action 
for  death  of  licensee  walking  on  track,  doctrine  of  last  clear  chance 
was  applicable,  although  engineer  had  no  actual  knowledge  of  intes- 
tate's peril;  Norfolk  etc.  Ry.  Co.  v.  Dean's  Admx.,  107  Va.  507,  59 
S.  E.  390,  in  action  for  death  of  person  on  track,  evidence  shows  -rail- 
road did  all  that  was  required  to  avoid  running  him  down  after  dis- 
covery of  peril;  Nicol  v.  Oregon-Washington  etc.  Nav.  Co.,  71  Wash. 
414,  416,  4S  L.  &.  A.  (N.  S.)  174,  128  Pac.  630,  in  action  against 
railroad  for  destroying  automobile  stalled  at  grade  crossing,  railroad 
is  liable  under  last  clear  chance  doctrine,  where  engineer  could  have 
seen  plaintiff  for  over  one  thousand  yards  and  could  have  stopped 
in  from  seven  hundred  to  nine  hundred  yards;  Riedel  v.  Wheeling 
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Traction  Co.,  69  W.  Va.  23,  71  S.  E.  176,  reversing  directed  verdict 
for  defendant  where  defendant's  negligence  was  proximate  cause  of 
injury;  Texas  etc.  Ry.  Co.  v.  Nolan,  62  Fed.  555,  556,  11  C.  C.  A.  202, 
Baltimore  etc.  R.  Co.  v.  Hellenthal,  88  Fed.  120,  31  C.  C.  A.  414, 
Lake  Erie  etc.  Ry.  Co.  v.  Juday,  19  Ind.  App.  452,  49  N.  E.  848, 
McGuire  v.  Vicksburg  etc.  R.  R.  Co.,  46  La.  Ann.  1554,  16  South.  463, 
and  Pollard  v.  Maine  etc.  R.  R.  Co.,  87  Me.  63,  32  Atl.  740,  all  following 
rule;  Reed  v.  Pennsylvania  R.  Co.,  56  Fed.  185,  holding  however  neg- 
ligent plaintiff  may  have  been,  it  in  aowise  contributed  to  injury; 
McPeck  v.  Central  Vermont  R.  Co.,  79  Fed.  596,  25  C.  C.  A.  110, 
holding  principle  not  applicable  to  action  against  master  for  negligence 
of  fellow-servant  where  master  had  no  knowledge  of  negligence;  Nein 
v.  La  Crosse  City  Ry.  Co.,  92  Fed.  88,  34  C.  C.  A.  224,  holding  de- 
fendant not  liable  where  deaf  man  struck  after  crossing  track  while 
riding  parallel  to  track;  Dull  v.  Cleveland  etc.  R.  Co.,  21  Ind.  App. 
591,  52  N.  E.  1020,  holding  intelligent  child,  over  seven  years  of  age, 
wandering  over  track  at  crossing  is  trespasser,  and  may  be  guilty  of 
contributory  negligence;  Bemiss  v.  New  Orleans  City  etc.  R.  R.  Co., 
47  La.  Ann.  1676,  18  South.  713,  holding  negligence  to  go  from  one 
car  to  another  while  train  in  motion,  and  no  recovery  for  being  thrown 
by  jerk  of  train;  Kramer  v.  New  Orleans  etc.  R.  R.  Co.,  51  La.  Ann. 
1694,  26  South.  413,  holding  plaintiff  must  show,  with  reasonable  cer- 
tainty, that  notwithstanding  own  imprudence  defendant  could  have, 
with  ordinary  care,  avoided  accident;  Park  v.  Petersburg,  88  Va.  4, 
10,  holding  decedent  guilty  of  contributory  negligence  if  she  did  not 
look  on  crossing  track;  dissenting  opinion  in  St.  Louis  etc.  R.  Co.  v. 
Whittle,  74  Fed.  310,  20  C.  C.  A.  196,  majority  holding  party  going 
toward  train  on  dark  night,  without  waiting  to  ascertain  conditions, 
guilty  of  contributory  negligence;  dissenting  opinion  in  Krenzer  v. 
Pittsburgh  etc.  Ry.  Co.,  151  Ind.  608,  52  N.  E.  225,  majority  holding 
intelligent  boy,  seven  and  one-half  years  old,  going  to  sleep  on  railroad 
track,  guilty  of  contributory  negligence;  dissenting  opinion  in  Sullivan 
v.  Missouri  etc.  Ry.  Co.,  117  Mo.  232,  23  S.  W.  157,  majority  holding 
instruction  that  though  decedent  guilty  of  negligence,  yet  if  inability 
of  employees  to  avoid  injury  caused  by  running  at  illegal  speed,  neg- 
ligence of  decedent  was  no  defense,  is  erroneous;  dissenting  opinion  in 
Nehring  v.  Connecticut  Co.,  86  Conn.  139,  45  L.  R.  A.  (N.  S.)  896,  84  Atl. 
528,  majority  holding  in  action  for  death  of  pedestrian  crossing  street- 
car track  diagonally  that  contributory  negligence  of  decedent  was  cause 
of  accident,  and  negligence  of  railway  was  not  proximate  cause;  dis- 
senting opinion  in  Anderson  v.  Minneapolis  etc.  Ry.  Co.,  103  Minn.  231, 
14  L.  R.  A.  (N.  S.)  886,  114  N.  W.  1126,  sustaining  demurrer  to  com- 
plaint in  personal  injury  action  showing  on  its  face  that  defendant 
was  negligent,  and  plaintiff  was  guilty  of  contributory  negligence,  and 
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not  properly  alleging  failure  of  defendant  to  exercise  care,  after  dis- 
covering peril,  to  prevent  impending  injury;  dissenting  opinion  in 
Rider  v.  Syracuse  etc.  Ry.  Co.,  171  N.  Y.  162,  63  N.  E.  844,  majority 
holding  rule  not  applicable  where  one  drives  on  4rack  in  front  of 
electric  car  and  is  injured  by  collision  where  motorman  did  not  act 
willfully,  though  wagon  was  carried  some  distance  before  wagon  over- 
turned and  injuries  inflicted. 

Distinguished  in  Northern  Pac.  R.  Co.  v.  Jones,  144  Fed.  50,  51, 
75  C.  C.  A.  205,  last  clear  chance  doctrine  not  applicable  to  person 
walking  on  track  and  run  over  by  train  from  rear  and  failing  to  look 
back;  dissenting  opinion  in  McGuire  v.  Vicksburg  etc.  R.  R.  Co.,  46 
La.  Ann.  1560,  16  South.  465,  majority  following  rule. 

Contributory  negligence  as  bar  to  recovery.    Note,  19  £.  R.  C.  206. 

Jury  must  consider  all  facts  in  determining  question  of  contributory 
negligence. 

Approved  in  Kinyon  v.  Chicago  etc.  Ry.  Co.,  118  Iowa,  360,  361, 
92  N.  W.  42;  Peck  v.  Oregon  etc.  R.  R.  Co.,  25  Utah,  34,  69  Pac.  156, 
and  Boyden  v.  Fitchburg  etc.  R.  R.  Co.,  72  Vt.  97,  47  Atl.  412,  all 
reaffirming  rule;  Hart  v.  Northern  Pac,.  Ry.  Co.,  196  Fed.  188,  116 
C.  C.  A.  12,  in  action  for  death,  drover,  reaching  junction  point  at 
night  and  walking  along  'main  track  to  stockyards,  although  open 
space  of  fifty  feet  was  in  sight  and  he  had  been  warned  of  approach 
of  passenger  train,  was  negligent  as  matter  of  law;  Langbein  v.  Swift, 
121  Fed.  419,  holding  in  submitting  question  of  plaintiff's  contributory 
negligence  in  action  for  personal  injury,  it  is  better  practice  to  instruct 
on  principles  of  law  controlling,  leaving  jury  to  apply  such  principles 
to  facts  found;  Baltimore  etc.  R.  R.  Co.  v.  Landrigan,  20  App.  D.  C. 
166,  in  action  for  death,  crossing  track  where  gate  was  lowered  was 
not  contributory  negligence,  in  view  of  fact  that  gates  were  often 
lowered  without  regard  to  passing  of  trains;  Baltimore  etc.  R.  R.  Co. 
v.  Galway,  6  App.  D.  C.  167,  in  action  for  death  of  person  crossing 
track,  it  was  not  error  to  permit  jury  to  consider  use  of  place  as 
crossing,  absence  of  warning  and  unlawful  speed  of  train;  Ellis  v. 
Memphis  Cotton  Oil  Co.,  3  Tenn.  Civ.  654,  reversing  directed  verdict 
in  action  for  injuries  resulting  from  getting  foot  caught  in  defective 
cotton-seed  conveyor,  where,  upon  facts,  question  of  contributory  neg- 
ligence was  for  jury;  Hickey  v.  Rio  Grande  etc.  Ry.  Co.,  29  Utah,  413, 
82  Pac.  35,  applying  rule  where  teamster  loading  dray  from  freight-car 
injured  by  frightening  of  horses  by  escape  of  steam  from  locomotive; 
Crooker  v.  Pacific  etc.  Co.,  29  Wash.  36,  69  Pac.  361,  holding  continu- 
ance of  servant  in  operation  of  defective  machinery  after  promise  of 
master  to  remedy  it  is  not  assumption  of  risk ;  Rio  Grande  etc.  Ry.  Co. 
v.  Leak,  163  U.  S.  288,  41  L.  Ed.  162,  16  Sup.  Ct.  1023,  Cincinnati  etc 
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Ry.  Co.  v.  Farra,  66  Fed.  499,  13  C.  C.  A.  602,  Spurr  v.  United  States, 
87  Fed.  706,  31  C.  C.  A.  202,  Boston  Excelsior  Co.  v.  Bangor  etc.  R. 
Co.,  93  Me.  70,  44  Atl.  144,  and  Leak  v.  Rio  Grande  etc.  Ry.  Co., 
9  Utah,  253,  33  Pac.  1047,  all  following  rule;  Western  etc.  Min.  Co. 
v.  Berberich,  94  Fed.  333,  36  C.  C.  A.  364,  holding  where  charge  in 
chief  clear  and  accurate  statement  of  law,  covering  whole  case,  proper 
to  refuse  special  requests;  Johnson  v.  Chesapeake  etc.  R.  Co.,  91  Va. 
179,  21  S.  E.  240,  holding  party  crossing  track,  without  looking  for 
train,  guilty  of  contributory  negligence  where  not  seen  by  employees. 

Doctrine  of  "last  clear  chance."    Note,  55  L.  R.  A.  424. 

Private  action  for  violation  of  police  ordinance.    Note,  5  L.  R.  AJ 
(N.  S.)  226,  227. 

Miscellaneous.  Cited  in  Louisville  &  N.  R.  Co.  v.  Summers,  125 
Fed.  722,  60  C.  C.  A.  487,  holding  where  counsel  for  both  parties  read 
decided  cases  to  jury  for  purpose  of  showing  how  courts  had  applied 
the  law  to  similar  cases,  they  could  not  object  that  court,  as  part  of 
charge,  referred  to  case  he  had  previously  tried,  merely  as  an  illustra- 
tion of  principles  he  was  enunciating. 

144  U.  S.  434-438,. 36  L.  Ed.  495,  12  Sup.  Ot.  669,  KEATOR  LUMBER  CO.  ▼. 
THOMPSON. 

Defendant's  failure  to  object  to  framing  of  Issues  la  deemed  consent 
that  trial  proceed. 

Approved  in  American  Surety  Co.  v.  Sandberg,  225  Fed.  155,  citizen 
and  resident  of  State  of  Washington  may,  on  information  and  belief, 
deny  existence  of  judicial  record  of  Supreme  Court  of  British  Colum- 
bia in  suit  against  him  in  United  States ;  Emig  v.  Baker,  44  App.  D.  C. 
310,  in  answer  to  bill  to  establish  indebtedness,  where  defendant  claims 
credit  for  usury  paid,  but  offers  no  proof,  objection  to  failure  of  plain- 
tiff to  reply  J  not  mentioned  in  notice  for  dismissal,  comes  too  late  on 
appeal;  Street  v.  Smith,  15  N.  M.  97,  103  Pac.  645,  where  complaint 
sets  up  two  causes  of  action  for  balance  of  seven  hundred  dollars  on 
notes  and  for  seven  hundred  dollars  on  original  indebtedness,  defense 
of  want  of  consideration  is  not  denial  of  second  cause  and  justifies 
judgment  for  plaintiff  on  second  cause;  Deatrick's  Admr.  v.  State  Life 
Ins.  Co.,  107  Va.  606,  59  S.  £.  490,  in  action  on  life  insurance  policy, 
where  case  was  tried  as  though  pleadings  were  perfected,  plaintiff  was 
estopped  to  claim  on  writ  of  error  that  judgment  was  unsustainable, 
because  no  issue  had  been  joined  on  defendant's  pleas  to  jurisdiction. 

Distinguished  in  Chicago  etc.  Ry.  Co.  v.  Wertheim,  15  N.  M.  508, 
Ann.  Oaa.  19120,  148,  30  L.  R.  A.  (N.  S.)  771,  110  Pac.  574,  in  action 
for  damages  for  fire  set  out  by  railroad  locomotive,  denial  on  infor- 
mation and  belief  that  company  was  operating  railroad  at  time  and 
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place   alleged   does   not  raise  issue  that  will   admit   testimony,  over 
objections,  that  it  was  not  operating  road. 

Objection  to  time  of  filing  replications  comes  too  late  after  judgment. 
Approved  in  Bank  of  Havelock  v.  Western  Union  Tel.  Co.,  141  Fed. 
528,  5  Ann.  Gas.  515,  4  L.  R.  A.  (N.  S.)  181,  722  C.  C.  A.  580,  trial  of 
cause  without  answer  having  been  filed,  estops  plaintiff  from  objecting  to 
lack  of  answer;  Briggs  v.  Cook,  99  Va.  278, 281, 38  S.  E.  149, 150,  holding 
where,  in  proceeding  by  motion  to  recover  judgment  for  money,  defendant 
pleaded  non  assumpsit  and  special  plea  of  setoff,  but  not  replication  filed 
to  second  plea  and  no  evidence  offered  thereunder,  defendant's  motion  to 
set  aside  verdict  for  failure  to  file  replication  comes  too  late. 

Objection  that  plaintiff  is  limited  to  sum  claimed  cannot  be  made  first 
on  appeal. 

Approved  in  Lilly  v.  Menke,  126  Mo.  231,  28  S.  W.  997,  holding  in 
partition,  variation  between  petition  and  judgment  as  to  plaintiff's 
interest  not  considered  for  first  time  on  appeal. 

144  U.  8.  439-451,  36  L.  Ed.  496,  12  Sup.  Ct.  671,  HARTFORD  LIFE  INS. 
CO.  v.  UNSELIi. 

Refusal  to  charge  as  requested  is  not  error  if  charge  given  contains 
all  that  Is  necessary. 

Approved  in  Mountain  Copper  Co.  v.  Van  Buren,  133  Fed.  7,  66 
C.  C.  A.  151,  and  Leak  v.  Rio  Grande  etc.  Ry.  Co.,  9  Utah,  252,  33  Pac. 
1047,  both  following  rule. 

'    Insurance  policy  is  not  forfeited  by  delaying  payment  where  company 
represented  that  health  would  not  be  questioned. 

Approved  in  Reisz  v.  Supreme  Council  American  Legion  of  Honor, 
103  Wis.  432,  79  N.  W.  432,  holding  whether  strict  performance  is 
waived  is  for  jury  to  decide. 

Forfeitures  are  not  favored  in  law;  courts  will  notice  anything  con- 
struable  as  waiver. 

Approved  in  Graham  v.  Security  Mut.  Life  Ins.  Co.,  72  ,N.  J.  L.  303i 
305,  62  Atl.  683,  following  rule;  Fraser  v.  New  Zealand  Ins.  Co.,  39 
Or.  347,  64  Pac.  815,  holding  where  agent  issued  policy,  and  in  excess 
of  authority  included  vacancy  permit,  but  on  learning  facts  insurer 
canceled  part  of  policy  relating  to  goods  not  contained  in  building  for 
which  vacancy  permit  issued,  and  returned  ratable  portion  of  pre- 
mium, condition  in  policy  as  to  vacancy  was  waived;  Hartford  Fire 
Ins.  Co.  v.  Small,  66  Fed.  493,  14  C.  C.  A.  33,  holding  waiver  of  con- 
dition against  additional  insurance  must  be  particularly  proven;  Jones 
v.  Preferred  etc.  Life  Assur.  Co.,  120  Mich.  216,  79  N.  W.  206,  holding 
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forfeiture  waived  where  delinquent  offers  to  pay  and  is  referred  to 
physician  for  health  certificate;  Bowers  v.  New  York  Life  Ins.  Co.,  68 
Fed.  786,  arguendo. 

Waiver  of  stipulations  that  conditions  and  forfeitures  in  insur- 
ance policies  shall  not  be  waived  or  shall  be  waived  in  writing 
only.    Note,  107  Am.  St.  Rep.  145. 

Insurer  will  be  estopped  by  acts  misleading  insured  from  claiming  for- 
feiture which  he  could  otherwise  claim. 

Approved  in  Farmers'  Ben.  Fire  Ins.  Assn.  v.  Kinsey,  101  Va.  242, 
43  S.  E.  340,  reaffirming  rule;  Citizens'  Trust  etc.  Co.  v.  Globe  etc.  Fire 
Ins.  Co.,  229  Fed.  328,  insurer  waived  condition  requiring  immediate 
notice  in  policy  insuring  against  fraud  of  agent,  by  attempting  to 
obtain  settlement  after  receiving  overdue  notice  explaining  delay; 
Mutual  Reserve  Fund  Life  Assn.  v.  Tuchfeld,  159  Fed.  842,  86  C.  C.  A. 
657,  where  conditions  upon  which  insurer  waived  forfeiture  were 
broken  when  made,  subsequent  acceptance  of  premiums  without  notice 
of  breach  of  conditions  did  not  entitle  insured  to  recover;  Lynchburg 
Cotton  Mill  Co.  v.  Travelers'  Ins.  Co.,  149  Fed.  958,  9LR.A,  (N.  S.) 
654,  79  C.  C.  A.  464,  where  employer's  indemnity  policy  provided  for 
bar  of  action  thereon  not  commenced  within  thirty  days  after  accrual 
of  right  of  action,  but  insurer  participated  in  negotiations  for  settlement 
three  months  after  thirty-day  period,  contract  limitation  absolutely 
waived;  Mutual  Reserve  Fund  etc.  Assn.  v.  Simmons,  107  Fed.  422, 
46  C.  C.  A.  393,  holding  where  policy  provided  that  it  should  not  be 
valid  unless  premium  thereon  paid  in  cash,  and  agent  paid  company 
first  premium  and  took  applicant's  note  for  about  two-thirds  of  pre- 
mium without  company's  knowledge,  company  not  liable;  Citizens'  Nat. 
Life  Ins.  Co.  v.  Morris,  104  Ark.  295,  148  S.  W.  1022,  holding  indul- 
gence on  few  occasions  in  extending  time  for  payment  of  premiums 
does  not  waive  forfeiture  for  nonpayment  of  premium  at  specified  time; 
Eureka  Life  Ins.  Co.  v.  Hawkins,  39  App.  D.  C.  332,  333,  insurance 
company  collecting  premiums  on  life  policy  seven  months  after  it  had 
lapsed,  according  to  terms  of  policy,  is  estopped  to  claim  forfeiture; 
National  Benefit  Assn.  v.  Elzie,  35  App.  D.  C.  297,  association  allow- 
ing collector  to  collect  series  of  overdue  payments  from  insured  in 
arrears  and  to  give  him  unconditional  receipts  therefor,  is  estopped 
after  death  of  insured  to  claim  that  policy  was  forfeited;  National 
Masonic  etc.  Assn.  v.  McBride,  162  Ind.  381,  70  N.  E.  484,  applying 
rule  to  waiver  of  condition  requiring  delivery  of  proofs  of  injury  within 
ninety  days  after  accident;  Farmers'  etc.  Ins.  Co.  v.  Jackman,  35  Ind. 
App.  17,  73  N.  E.  735,  condition  in  policy  avoiding  it  if  property  not 
held  in  fee  by  insured  waived  where  company  conformed  as  to  change  in 
title  but  made  no  change  in  policy;  Rutherford  v.  Prudential  Ins.  Co.,  34 
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Ind.  App.  540,  73  N.  E.  205,  holding  provision  in  policy  forfeiting 
same  for  nonpayment  of  premiums  waived  by  failure  to  call  for  same 
and  forfeiture  not  insisted  upon  during  assured 's  life;  Union  etc.  Ins.  Co. 
v.  Whetzel,  29  Ind.  App.  666,  65  N.  E.  17,  applying  rule  to  stipulation  in 
policy  that  none  of  its  terms  may  be  modified  or  changed  except  in  speci- 
fied way;  Bricker  v.  Great  Western  Accident  Assn.,  161  Iowa,  64,  67, 
69,  140  N.  W.  852,  854,  reversing  directed  verdict  for  defendant  in 
action  on  accident  policy,  where  question  whether  company  by  receiv- 
ing assessments  waived  right  to  insist  on  forfeiture,  was  for  jury; 
Edmiston  v.  The  Homesteaders,  93  Kan.  491,  Ann.  Oaa.  1916D,  588, 
144  Pac.  828,  in  action  upon  insurance  certificate,  custom  of  accepting 
payments  due  on  last  day  of  month  as  late  as  seventh  of  following 
month  estopped  company  from  claiming  forfeiture;  Fenn  v.  North- 
western Nat.  Life  Ins.  Co.,  90  Kan.  39,  133  Pac.  161,  holding  insurance 
company  receiving  on  twentieth  day  of  month  for  six  years  monthly 
payments  due  on  first  day  of  month  waived  payment  of  premiums  on 
appointed  day  and  allowing  recovery  where  insured  died  December 
6th  and  last  payment  was  in  November;  Smith  v.  Chicago  etc.  Ry.  Co., 
82  Kan.  141,  28  L.  R.  A.  (N.  S.)  1255,  107  Pac.  637,  in  action  for 
pergonal  injuries,  taking  of  written  statement  as  to  injuries  by  person 
from  claim  department  three  weeks  after  accident  was  waiver  of  fail- 
ure to  give  notice;  Supreme  Council  Catholic  Knights  of  America  v. 
Geo.  Winters '  Admr.,  108  Ky.  147,  55  S.  W.  910,  applying  rule  to  sus- 
pension of  member  of  society  for  nonpayment  of  assessments  pursuant 
to  by-law;  Morgan  v.  Independent  Order  of  Sons  etc.  of  Jacob,  90 
Miss.  873,  44  South.  793,  where  member  of  benefit  society  having  paid 
dues  for  eleven  years,  failing  to  pay  assessment  of  one  dollar  until 
day  after  it  was  due,  was  not  notified  of  suspension,  company  was 
estopped  to  deny  liability  on  benefit  certificate;  Gish  v.  Insurance  Co. 
of  North  America,  16  Okl.  78,  87  Pac.  875,  applying  rule  to  waiver  of 
iron-safe  clause  in  fire  policy;  Powell  v.  Continental  Ins.  Co.,  97  S.  C. 
380,  81  S.  E.  655,  insurance  company  knowing  insured  had  removed 
property  in  violation  of  insurance  contract  and  not  canceling  policy, 
waives  that  condition;  Thompson  v.  Fidelity  Mut.  Life  Ins.  Co.,  116 
Tenn.  566,  92  S.  W.  1101,  holding  failure  to  pay  installment  of  pre- 
mium on  life  insurance  policy  works  forfeiture,  and  refusing  recovery; 
Aetna  Life  Ins.  Co.  v.  Fallow,  110  Tenn.  729,  77  S.  W.  939,  applying 
rule  where  insurance  agent  instructed  insured  to  retain  premiums  till 
called  for;  Boutin  v.  National  Casualty  Co.,  86  Wash.  376,  150  Pac. 
450,  where  it  was  custom  of  collector  to  call  for  premiums  due  on  first 
day  of  month  on  that  day  or  within  few  days  thereafter,  and  bene- 
ficiary always  had  money  ready,  policy  did  not  lapse  for  nonpayment 
on  first  where  insured  died  on  second;  Morgan  v.  Northwestern  Nat. 
life  Co.,  42  Wash.  16,  84  Pac.  414,  where  premiums  payable  monthly 


1231         HARTFORD  LIFE  INS.  CO.  v.'TJNSELL.    144  U.  S.  439-451 

bat  no  premium  had  ever  been  paid  prior  to  19th  of  month  and  com- 
pany received  payments  without  objection  or  calling  insured's  atten- 
tion to  fact  that  payments  due  on  first,  forfeiture  waived;  Fugina  v. 
Northwestern  Nat.  Life  Ins.  Co.,  155  Wis.  484,  144  N.  W.  990,  holding 
in  action  on  life  policy  that  insurer  waived  provisions  of  policy  as  to 
lapse  for  nonpayment  of  premiums  at  fixed  time;  McMahon  v.  Supreme 
Tent,  Knights  of  Maccabees  of  the  World,  151  Mo.  542,  52  S.  W.  389, 
following  rule;  Railway  Passenger  etc.  Conductors'  Mut.  Aid  &  Ben. 
Assn.  v.  Tucker,  157  111.  200,  42  N.  E.  399,  following  rule  in  mutual 
benefit  policy;  Smith  v.  New  England  etc.  Life  Ins.  Co.,  63  Fed.  772, 
11  C.  C.  A.  411,  holding  acceptance  of  notes  at  one  time  does  not  justify 
belief  that  punctuality  of  payment  not  required;  Beatty  v.  Mutual 
etc.  Life  Assn.,  75  Fed.  69,  71,  21  C.  C.  A.  227  (affirmed  in  93  Fed. 
753),  applying  principle  and  holding  question  of  waiver  for  jury; 
Mutual  etc.  Life  Assn.  v.  Cleveland  Woolen  Mills,"  82  Fed.  516,  517, 
27  C.  C.  A.  212,  holding  forfeiture  not  exacted  where  parol  representa- 
tions of  insurance  company's  secretary  induce  assignee  of  policy  to 
omit  strict  performance;  Pitts  v.  Hartford  etc.  Ins.  Co.,  66  Conn.  384, 
50  Am.  St.  Rep.  101,  34  Atl.  97,  holding,  where  conduct  between  par- 
ties has  been  in  accordance  with  strict  terms  of  policy,  contract  strictly 
observed;  East  Texas  Fire  Ins.  Co.  v.  Perkey,  89  Tex.  609,  35  S.  W. 
1052,  holding  error  to  instruct  jury  that  failure  to  give  notice  of  failure 
to  grant  extension  on  policy,  leading  plaintiff  to  believe  extension 
granted,  does  not  forfeit  policy. 

Payment  of  premiums  is  condition  subsequent  only,  and  circumstances 
determine  forfeiture. 

Approved  in  McMaster  v.  New  York  life  Ins.  Co.,  78  Fed.  36,  hold- 
ing representations  by  solicitor '  that  if  payment  for  one  year  made 
on  delivery,  policy  not  forfeited  for  thirteen  months,  binding  on  com- 
pany; Richards  v.  Hartford  etc.  Life  Ins.  Co.,  68  Mo.  App.  592, 
holding  whether  there  was  waiver  of  nonpayment  of  premium  is  for 
jury. 

Waiver  of  provision  in  life  insurance  policy  as  to  time  of  payment 
of  premiums  by  acceptance  of  premium  after  appointed  time,  or 
similar  act.    Note,  7  Ann.  Oas.  385. 

Defendant,  seeking  Instructions  on  Issues,  waives  objection  to  refusal 
of  pre-emptory  instructions. 

Approved  in  Western  etc.  Min.  Co.  v.  Ingraham,  70  Fed.  222,  17 
C.  C.  A.  71,  Harless  v.  United  States,  92  Fed.  355,  34  C.  C.  A.  400, 
Tabor  v.  Commercial  Nat.  Bank,  62  Fed.  388,  10  C.  C.  A.  429,  Adkins 
v.  Sloane,  61  Fed.  792,  10  C.  C.  A.  69,  Texas  etc.  Ry.  Co.  v.  Patton, 
61  Fed.  271,  272,  9  C.  C.  A.  487,  German  Ins.  Co.  v.  Frederick,  58  Fed. 
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148,  7  C.  C.  A.  122,  Little  Rock  etc.  R.  Co.  v.  Moseley,  56  Fed.  1010, 
6  C.  C.  A.  225,  Hudson  v.  Charleston  etc.  R.  Co.,  55  Fed.  258,  Alexan- 
dria v.  Stabler,  50  Fed.  690,  1  C.  C.  A.  616,  Oswego  Twp.  v.  Travelers ' 
Ins.  Co.,  70  Fed.  226,  17  C.  C.  A.  77,  Swofford  Bros.  Dry  Goods  Co. 
v.  Smith-McCord  Dry  Goods  Co.,  85  Fed.  420,  29  C.  C.  A.  239,  and 
Jefferson  v.  Burhans,  85  Fed.  927,  all  following  rule;  Sun  Ins.  Co.  v. 
International  Trust  Co.,  71  Fed.  91,  17  C.  C.  A.  616,  holding,  where 
jury  waived,  appellate  court  will  not  review  special  findings;  Atlantic 
Coast  Line  R.  Co.  v.  Thompson,  211  Fed.  893,  128  C.  C.  A.  267,  holding, 
in  action  for  personal  injuries,  that  failure  to  make  motion  for  nonsuit 
or  request  for  directed  verdict  amounts  to  consent  that  issues  be  sub- 
mitted to  jury;  Alaska  Pacific  S.  S.  Co.  v.  Egan,  202  Fed.  868,  121 
C.  C.  A.  225,  holding  in  action  for  personal  injuries  that  right  of 
defendant  to  assign  error  or  denial  of  motion  for  nonsuit  is  waived 
by  subsequent  introduction  of  testimony  and  failure  to  move  for 
directed  verdict;  Bidwell  v.  George  B.  Douglas  Trading  Co.,  183  Fed. 
95,  105  C.  C.  A.  385,  in  action  to  recover  customs'  duties  unlawfully 
exacted,  defendant,  not  requesting  directed  verdict,  cannot  urge  failure 
to  direct  verdict  for  defendant  as  ground  for  reversal;  McDonnell  v. 
United  States,  133  Fed.  294,  66  C.  C.  A.  671,  where  no  motion  for 
instructed  verdict  made  by  defendant  in  criminal  case,  objection  to 
lack  of  evidence  waived  on  appeal ;  Tamblyn  v.  Johnston,  126  Fed. 
271,  62  C.  C.  A.  601,  applying  rule  in  action  for  wrongful  attachment; 
Freese  v.  Kemplay,  118  Fed.  430,  55  C.  C.  A.  258,  holding  one  failing 
to  move  for  direction  of  verdict  in  his  favor,  thereby  admits  that  there 
is  some  evidence  upon  each  material  issue;  Crockett  v.  Miller,  112  Fed. 
731,  50  C.  C.  A.  447,  holding  where  there  was  no  motion  to  direct 
verdict,  but  without  objection  court  permitted  to  instruct  on  assump- 
tion of  sufficiency  of  evidence,  objection  of  lack  of  evidence  to  support 
verdict  cannot  be  heard  on  appeal;  Dorsey  v.  United  States,  101  Fed. 
751,  41  C.  C.  A.  652,  holding  where  indictment  contained  several  counts 
charging  national  bank  officer  with  having  made  false  entries,  general 
instruction  directing  acquittal  on  such  counts  properly  refused  where 
there  was  evidence  sufficient  to  go  to  jury  on  any  of  counts;  Kenefick 
v.  Norwich  Union  Fire  Ins.  Co.,  205  Mo.  311,  103  S.  W.  961,  defendant, 
in  action  on  fire  policy,  by  requesting  instructions  on  theory  of  case 
submitted  to  jury,  after  excepting  to  overruling  of  its  demurrer  to 
evidence,  was  not  estopped  to  object  on  appeal  to  overruling  of  de- 
murrer; Heller  v.  Ferguson,  189  Mo.  App.  492,  176  S.  W.  1128,  in 
action  for  seller's  breach  of  contract  of  sale,  where  no  demurrer  was 
interposed  to  evidence  and  both  sides  joined  in  submitting  issues  to 
jury,  defendant  cannot  on  appeal  contend  that  evidence  was  insuffi- 
cient to  go  to  jury;  Boone  County  Lumber  Co.  v.  Niedemeyer,  187 
Mo.  App.  186,  173  S.  W.  59,  in  action  on  contract,  where  defendant 
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did  not  demur  to  evidence,  but  joined  in  asking  court  to  instruct  on 
issue  whetEer  there  was  contract  between  defendant  and  another  for 
plaintiff's  benefit,  he  cannot  on  appeal  question  sufficiency  of  evidence 
to  take  question  to  jury. 

144  U.  8.  461-458,  36  I*.  Ed.  601,  12  Sup.  Ot.  728,  DODGE  v.  TULLBYS. 

Borrower  ordering  money  sent  to  agent  cannot  offset  Interest  by  show- 
ing agent  retained  money. 

Approved  in  Schafer  v.  Olson,  24  N.  D.  550,  Ann.  Cas.  19150,  658, 
43  L.  B.  A.  (N.  S.)  762,  139  N.  W.  984,  where  plaintiff  sent  deed  to  land 
and  sight  draft  to  bank  with  instructions  to  deliver  deed  upon  pay- 
ment of  draft,  and  defendant  drew  check  on  bank,  which  was  accepted 
by  bank  closing  doors  eight  days  later,  giving  and  receiving  of  check 
was  payment  of  draft. 

Cestui'*  citizenship  is  immaterial  in  suit  in  Federal  court  by  trustee  to 
foreclose. 

Approved  in  Smith  v.  Bell,  217  Fed.  244, 133  C.  C.  A.  517,  jurisdiction 
of  Federal  court  in  foreclosure  suit  is  determined  by  citizenship  of 
trustee  in  mortgage  and  not  of  owner,  because  trustee  is  indispensable 
party  and  beneficiary  is  not;  Farr  v.  Hobe-Peters  Land  Co.,  188  Fed. 
14,  110  C.  G.  A.  160,  holding  limitation  of  Federal  statute  of  1838 
does  not  apply  to  intermediate  assignees,  and  Federal  court  has  juris- 
diction where  original  holder  of  chose  in  action  as  well  as  plaintiff 
and  his  immediate  assignor  could  have  sued  in  Federal  court;  Allen- 
West  Commission  Co.  v.  Brashear,  176  Fed.  121,  Federal  court  has 
jurisdiction  of  action  to  foreclose  mortgage  if  diversity  of  citizenship 
exists  between  trustee  and  mortgagors,  although  beneficiary  between 
trustee  and  mortgagors  are  citizens  of  same  State,  provided  beneficiary 
is  not  made  party;  In  re  E.  T.  Kennedy  Co.,  136  Fed.  455,  beneficial 
interest  of  assignors  in  proceeds  of  claims  against  insolvent  assigned 
to  committee  in  trust  not  provable  in  bankruptcy;  Hunter  v.  Robbins, 
117  Fed.  922,  holding  corporation  need  not  be  made  party  to  suit  in 
Federal  court  by  treasurer  against  predecessor  for  accounting  where 
its  joinder  would  oust  jurisdiction;  Griswold  v.  Bacheller,  75  Fed.  473, 
holding  Rhode  Island  Federal  court  has  jurisdiction  of  foreclosure  suit 
by  New  York  trustee  where  lands  are  in  Rhode  Island. 

Allegation  that  corporation  was  duly  organised  under  State  laws  shows 
citizenship. 

Approved  in  Roberts  v.  Pacific  etc.  Nav.  Co.,  104  Fed.  579,  holding 
allegation  in  removal  petition  that  petitioner  is  corporation  organized 
under  laws  of  foreign  country  is  sufficient  allegation  that  it  was  citizen 
of  such  country  at  time  of  commencement  of  action. 
XV— 78 
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Stipulation  In  trust  dead  for  attorney's  fee  on  foreclosure  Is  void  In 
Nebraska. 

Approved  in  Gray  v.  Havemeyer,  63  Fed.  179,  3  C.  C.  A.  497,  fol- 
lowing rale. 

Validity  and  enforceability  of  provision  in  mortgage  fixing  attor- 
neys' fees  on  foreclosure.    Note,  19  Ann.  Oaa.  1070. 

Validity  of  stipulation  for  attorneys'  fees.  Note,  L.  R.  A.  1915B, 
937. 

State  laws  cannot  govern  Federal  court  sitting  in  equity  or  costs  allow- 
able there. 

Approved  in  Guffey  v.  Smith,  237  U.  S.  114,  59  L.  Ed.  864,  35  Sup.  Ct. 
526,  surrender  clause  in  lease  is  not  obstacle  to  enforcing  it  in  Federal 
court  against  persons  committing  waste  under  later  lease;  Phinizy 
v.  Augusta  etc.  R.  Co.,  98  Fed.  778,  holding  Federal  court,  in  allowing 
counsel  fees  for  service  in  foreclosure  of  railroad  mortgage,  not  bound 
by  contract  made  by  trustee  or  by  State  law  or  by  practice;  Tod  v. 
Kentucky  etc.  Land  Co.,  57  Fed.  65,  holding  Federal  courts  need  not 
follow  State  courts  in  insolvency  proceedings  where  statute. not  spe- 
cific. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to  Federal  courts. 
Note,  40  L.  B.  A.  (N.  S.)  415. 

Trustee  is  entitled  to  compensation,  including  reasonable  counsel  fees. 
Approved  in  Boatmen's  Bank  v.  Fritzlen,  221  Fed.  157,  137  C.  C.  A. 
54,  mortgage  providing  that  it  was  to  secure  indebtedness  and  costs 
of  enforcing  it,  construed  in  light  of  State  statute,  did  not  authorize 
allowance  of  attorney's  fees  of  mortgagee  in  suit  to  foreclose;  McCourt 
v.  Singers-Bigger,  145  Fed.  114,  7  Ann.  Gas.  287,  76  C.  C.  A.  73,  stock- 
holder suing  in  behalf  of  corporation  and  recovering  funds  diverted 
by  officers  is  entitled  to  attorney's  fees  but  stockholders  resisting  suit 
are  not;  Cuyler  v.  Atlantic  etc.  R.  Co.,  132  Fed.  572,  upholding  allow- 
ance of  counsel  fees  to  joint  owner  of  property  who  sued  to  preserve 
it;  Barry  v.  Friel,  114  Fed.  991,  holding  premiums  paid  by  mortgagor 
on  account  of  his  loan  should  be  credited  thereon,  but  without  allowing 
him  interest  thereon;  dissenting  opinion  in  Huff  v.  Bidwell,  195  Fed. 
433,  115  C.  C.  A.  332,  majority  holding  complainant  in  creditor's  suit 
is  not  entitled  to  allowance  of  solicitor's  fees  out  of  surplus  payable 
to  debtor  after  payment  of  debts  and  costs;  Central  Trust  Co.  v. 
Condon,  67  Fed.  Ill,  14  C.  C.  A.  314,  following  rule;  Bound  v.  South 
Carolina  R.  Co.,  62  Fed.  536,  holding,  where  no  provision  in  mortgage 
for  trustee's  compensation,  it  is  not  allowed  if  foreclosure  unnecessary; 
Bound  v.  South  Carolina  Ry.  Co.,  59  Fed.'  511,  arguendo. 
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Distinguished  in  Robinson  v.  Alabama  etc.  Mfg.  Co.,  51  Fed.  269,  270, 
holding,  where  trustee  forecloses  at  request  of  certain  bondholders, 
with  stipulation  for  attorney's  fees,  he  is  not  entitled  to  them  as 
matter  of  right;  Rogers  v.  Riley,  80  Fed.  762,  holding  when  by  stipu- 
lation, valid  where  made,  attorney's  fees  for  collection  of  debt  may 
be  added  to  debt  to  make  up  jurisdictional  amount.     . 

Conflict  of  laws  as  to  validity  and  effect  of  mortgage.  Note) 
Ann.  Gag.  1913C,  231. 

144  U.  &  458-465,  36  L.  Ed.  504,  12  Sup.  Ot.  724,  NORTHERN  PAO.  B.  & 
OO.  v.  ELLIS. 

Supreme  Court  win  not  review  State  decision  not  necessarily  Involving 
Federal  question. 

Approved  in  Ayres  v.  Polsdorf er,  187  U.  S.  591,  592,  593,  47  L.  Ed. 
316,  317,  23  Sup.  Ct.  198,  holding  Circuit  Court  of  Appeals  judgment 
in  which  Circuit  Court's  jurisdiction  was  invoked  solely  on  ground 
of  diverse  citizenship,  cannot  be  reviewed  in  Supreme  Court  on  error 
because  Federal  question  arose  in  Circuit  Court,  though  it  might  be 
of  such  character  as  to  permit  direct  appeal;  Smith  v.  Reeves,  178 
U.  S.  446,  44  L.  Ed.  1145,  20  Sup.  Ct.  923,  holding  action  against,  by 
Federal  corporation  is  not  authorized  by  Const.,  art.  Ill,  §  2,  as  case 
arising  under  Federal  laws  and  Constitution. 

Appellate  court  win  not  consider,  at  second  appeal,  decision  on  demurrer 
made  at  first 

Approved  in  Illionis  v.  Illinois  Cent.  R.  R.  Co.,  184  U.  S.  92,  46  L.  Ed. 
447,  22  Sup.  Ct.  306,  holding  every  matter  embraced  by  decree  of 
United  States  Circuit  Court  and  not  left  open  by  Supreme  Court  decree, 
affirming  former  decree  in  all  respects  but  one,  and  as  to  that  one  re- 
manding cause  for  further  investigation  of  facts  upon  which  it  de- 
pended, is  conclusively  determined;  Yazoo  &  M.  V.  R.  R.  Co.  v.  Adams, 
180  U.  S.  8,  45  L.  Ed.  402,  21  Sup.  Ct.  242,  holding  Federal  question 
not  set  up  in  State  court  soon  enough  to  sustain  writ  of  error  from 
Federal  Supreme  Court  when  it  is  not  presented  until  after  cause 
decided  by  State  court  and  remanded  for  new  trial;  Thompson  v. 
Maxwell  Land-Grant  Co.,  168  U.  S.  456,  42  L.  Ed.  541,  18  Sup.  Ct.  123, 
holding  where,  by  former  decision,  decree  reversed  on  technical  grounds 
and  further  decided  that  certain  issues  sufficiently  proven,  reversal 
did  not  open  case  again  on  such  issues. 

Time  and  manner  of  raising  and  deciding  questions  in  State  court 
to  obtain  review  in  Federal  Supreme  Court.  Note,  63  L.  R.  A. 
42,  51* 
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State  court's  decision  that  rights  of  parties  were  res  Judicata  presents 
no  Federal  question. 

Approved  in  Rio  Grande  etc.  Ry.  Co.  v.  Stri'ngham,  239  U.  S.  47, 
60  L.  Ed.  138,  36  Sup.  Ct.  6,  in  suit  by  railroad  to  -establish  title  in  fee 
to  lands,  where  appellate  court  reversed  judgment  for  defendant  and 
ordered  entry  of  judgment  awarding  right  of  way  to  railroad,  writ 
of  error  by  railroad  claiming  fee  was  properly  taken  to  first  judgment 
and  not  to  second;  Qaar,  Scott  &  Co.  v.  Shannon,  223  U.  S.  471,  56 
L.  Ed.  512,  32  Sup.  Ct.  236,  where  State  court  decides  that  corporation, 
claiming  it  does  only  interstate  business  but  paying  tax  levied  on  cor* 
porations  doing  intrastate  business,  did  not  make  payment  under 
duress,  judgment  rests  on  general  law  broad  enough  to  sustain  it; 
King  v.  State  of  West  Virginia,  216  U.  S.  101,  54  L.  Ed.  401,  30 
Sup.  Ct.  225,  holding  in  suit  to  sell  land  for  benefit  of  school  fund 
that  State  court  may  modify  decree  while  case  remains  in  court; 
Stone,  Sand  &  Gravel  Co.  v.  United  States,  195  Fed.  68,  115  C.  C.  A. 
252,  former  decision  on  error  in  construing  contract  is  law  of  case; 
Messinger  v.  Anderson,  171  Fed.  797,  798,  96  C.  C.  A.  445,  where  appel- 
late court  on  error  in  action  between  citizens  of  different  States  con- 
strues will,  decision  will  not  be  reversed  on  subsequent  writ  of  error 
in  same  case,  because  in  meantime  State  Supreme  Court  renders  con- 
trary decision  in  different  suit  as  to  same  will;  Lewis  v.  Baker,  128 
La.  97,  54  South  484,  holding  in  action  for  rescission  of  sale  that 
questions  decided  on  first  appeal  are  not  open  to  review  on  second 
appeal  in  same  case;  Great  Western  Tel.  Co.  v.  Burnham,  162  U.  S. 
343,  345,  40  L.  Ed.  993,  16  Sup.  Ct.  852,  holding,  where  Supreme  Court 
of  State  remands  cause  for  further  proceedings,  no  writ  of  error  lies 
to  this  court  from  inferior  court  without  appeal  to  State  Supreme 
Court;  dissenting  opinion  in  Creswill  v.  Grand  Lodge  K.  of  P.,  225 
U.  S.  263,  56  L.  Ed.  1081,  32  Sup.  Ct.  822,  majority  reversing,  for  laches 
in  suing,  decision  of  State  court  enjoining  infringement  of  name. 

Proof  of  res  judicata.    Note,  44  Am.  St.  Rep.  566. 

144  U.  8.  465-476,  96  It.  Ed.  606,  12  Sup.  Ct  740,  NORTHERN  PAC.  R.  B. 
CO.  v.  AMATO. 

Circuit  Court  of  Appeals9  decision  on  appeal  in  cause  arising  under 
United  States  laws  is  not  final,  not  Is  reviewable  by  Supreme  Court. 

Approved  in  Bankers'  Trust  Co.  v.  Texas  etc.  Ry.  Co.,  241  U.  S. 
306,  60  L.  Ed.  1015,  36  Sup.  Ct.  569,  holding  suit  by  citizen  of  State 
against  railroad  corporation  organized  under  act  of  Congress  is  not 
suit  between  citizens  of  different  States  of  which  Federal  District  Court 
has  jurisdiction;  Standard  Paint  Co.  v.  Trinidad  Asphalt  Mfg.  Co., 
220  U.  S.  457,  65  L.  Ed.  542,  31  Sup.  Ct.  456,  where  diversity  of  citi- 
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zenship  exists,  judgment  of  Circuit  Court  on  question  of  unfair  compe- 
tition may  be  reviewed  in  this  court  independently  of  question  of 
validity  of  trade;  Richey  v.  Cleveland  etc.  R.  Co.,  176  Ind.  561,  47 
L.  R.  A.  (N.  S.)  121,  96  N.  E.  700,  holding  action  for  injury  to  section- 
man  caused  by  foreman  suddenly  stopping  handcar  on  which  they 
were  riding  did  not  arise  under  Federal  Employers'  Liability  Act, 
and  affirming  judgment  sustaining  demurrer  to  complaint;  Union  Pac. 
Ry.  Co.  v.  Harris,  158  U.  S.  327,  39  L.  Ed.  1003,  15  Sup.  Ct.  843,  allow- 
ing writ  of  error  to  Circuit  Court  of  Appeals  in  damage  suit  against 
corporation  chartered  by  act  of  Congress;  Ansbro  v.  United  States, 
159  U.  S.  698,  40  L.  Ed.  311,  16  Sup.  Ct.  189,  holding  Supreme  Court 
has  jurisdiction  under  Judiciary  Act  of  1891,  §  5,  only  where  constitu- 
tionality of  law  of  United  States  directly  drawn  in  question;  Ex  parte 
Jones,  164  U.  S.  692,  41  L.  E<L  601,  17  Sup.  Ct.  223,  holding,  since  Act 
of  1888,  c.  866,  judgment  of  Circuit  Court  of  Appeals  in  action  against 
national  bank  is  final;  Walker  v.  Windsor  Nat.  Bank,  56  Fed.  80,  5 
C.  C.  A.  421,  holding  Federal  court  has  jurisdiction,  irrespective  of 
citizenship;  of  suit  on  official  bond  of  national  bank  cashier;  Wood  v. 
Drake,  70  Fed.  883,  holding  Federal  court  has  jurisdiction  over  dam- 
age suit  for  false  imprisonment,  based  on  acts  of  United  States 
marshal. 

Bight  to  appeal  from  Circuit  Court  of  Appeals  Is  not  waived  by  failure 
to  appeal  directly  from  Circuit  to  Supreme  Court,  where  right  to  do  so 
exists. 

Approved  in  United  States  v.  Jahn,  '155  U.  S.  116,  39  L.  Ed.  90, 
15  Sup.  Ct.  42,  following  rule;  World's  Columbian  Exposition  v.  United 
States,  56  Fed.  667,  6  C.  C.  A.  58,  holding,  where  Circuit  Court  juris- 
diction not  denied  but  mere  want  of  equity  asserted,  jurisdiction  of 
Circuit  Court  not  in  issue  within  Judiciary  Act  of  1891,  §  7. 

Jury  determines  question  of  contributory  negligence  where  plaintiff 
has  relied  on  foreman's  word. 

Approved  in  Fried  etc.  Packing  Co.  v.  Hugel,  183  Fed.  112,  105 
C.  C.  A.  402,  in  action  for  injuries  to  foreigner  digging  trench,  ques- 
tions of  negligence  and  contributory  negligence  were  for  jury;  Slentz 
v.  Western  Bank  Note  etc.  Co.,  180  Fed.  391,  103  C.  C.  A.  535,  in  action 
by  servant  for  injuries,  question  of  contributory  negligence  was  for 
jury;  Guild  v.  Pringle,  145  Fed.  316,  76  C.  C.  A.  192,  in  action  against 
city  contractor  for  death  of  one  falling  into  excavation  in  street,  where 
testimony  as  to  light  and  as  to  deceased's  knowledge  of  excavation 
conflicted,  proper  to  refuse  instruction  that  deceased  con  tributarily 
negligent ;  Armour  &  Co.  v.  Carlas,  142  Fed.  722,  74  C.  C.  A.  53,  burden 
is  on  defendant  to  prove  contributory  negligence ;  Mexican  Cent.  B.  Co. 
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v.  Henderson,  114  Fed.  89",  52  C.  C.  A.  512,  holding  error  to  refuse 
instruction  to  find  for  defendant  if  it  was  duty  of  engineer  to  inspect 
engine  before  starting  out  and  he  did  not  make  such  inspection,  where 
engineer  made  entry  in  repair-book  and  before  starting  saw  entry- 
erased  on  book  but  did  not  examine  engine;  McGhee  v.  Campbell,  101 
Fed.  941,  42  C.  C.  A.  94,  applying  rule  in  action  for  death  of  section 
foreman  who  went  on  track  on  handcar  on  dark  morning  contrary  to 
rules,  where  he  was  ordered  to  be  at  distant  place  at  certain  time; 
Galveston  etc.  Ry.  Co.  v.  Quay,  27  Tex.  Civ.  517,  66  S.  W.  220,  up- 
holding refusal  to  direct  verdict  where  fireman  was  cleaning  engine 
over  pit  and  other  employees  detached  and  pushed  tender  away  without 
notice  to  fireman,  causing  him  to  fall;  Alaska  etc.  Min.  Co.  v.  Whelan, 
64  Fed.  466,  12  C.  C.  A.  225,  holding  question  of  contributory  negli- 
gence is  for  jury. 

Assurance   of   safety   given   by  master  or   coservant.    Note,   48 
L.  R.  A.  544. 

144  U.  S.  476-488,  36  It.  Ed.  510,  12  Sup.  Ot.  731,  CHATEAUGAY  ORB  BTO. 
GO  V.  BIiAKB. 

Appellate  court  will  not  disturb  trial  court's  ruling  as  to  amount  of 
knowledge  necessary  la  expert. 

Approved  in  Gila  Valley  etc.  Ry.  Co.  v.  Lyon,  203  U.  S.  475,  51  L.  Ed. 
281,  27  Sup.  Ct.  145,  in  action  for  injuries  caused  by  unsafe  appliances 
of  railroad,  trial  court's  discretion  was  not  abused  by  admission  of 
expert  testimony  of  men  having  practical  experience  on  railroad; 
Glasier  v.  Nichols,- 112  Fed.  881,  holding  opinion  of  witness  as  to  value 
of  mine  properly  rejected  where  he  had  never  been  inside  of  it,  but 
had  merely  seen  surface  dirt;  Stewart  v.  Sloss-Sheffield  Steel  etc.  Co., 
170  Ala.  550,  Ann.  Cas.  1912D,  815,  54  South.  50,  in  action  for  personal 
injuries,  exclusion  of  expert  testimony  of  physicians  whose  last  visit 
to  patient  was  six  months  previous,  as  to  permanency  of  injury  was 
not  error;  Hamilton  v.  United  States,  26  App.  D.  C.  391,  in  prosecu- 
tion for  murder,  practicing  physician  having  made  study  of  mental 
disorders  with  average  of  fifteen  cases  per  year,  and  having  had  accused 
under  observation  for  almost  year,  is  competent  to  testify  as  to  his 
mental  condition;  Bradley  v.  District  of  Columbia,  20  App.  D.  C.  173, 
174,  in  prosecution  for  violation  of  act  of  Congress  prohibiting  emis- 
sion of  thick  black  smoke  from  chimneys  in  District,  real  estate  officer 
of  trust  company,  having  charge  of  building,  but  not  mechanical  engi- 
neer, is  not  competent  to  testify  as  expert  that  there  is  no  smoke- 
consuming  device  which  will  prevent  emission  of  smoke;  Harris  v.  Con- 
solidation Coal  Co.,  Ill  Md.  219,  73  Atl.  808,  in  action  for  injuries  to 
coal  miner  from  defect  in  high-grade  pressure  steel  pipes,  metal  worker, 
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not  having  worked  in  mine,  is  not  competent  to  testify  as  to  whether 
it  was  safe  to  maintain  such  pipes  in  sulphur  water  in  mine;  Territory 
y.  McNabb,  16  N.  M.  641,  120  Pac.  912,  reversing  conviction  for  murder 
for  exclusion  of  opinion  of  nonexpert  witness  as  to  insanity,  where 
such  witness  has  had  wide  opportunity  of  observation;  Atchison  etc 
Ry.  Co.  v.  Baker,  37  Okl.  56,  130  Pac.  580,  holding,  in  action  for  in- 
juries to  person  driving  wagon  across  track,  admission  of  expert  testi- 
mony of  express  messenger  on  train  as  to  distance  within  which  train 
could  be  stopped  was  not  abuse  of  discretion;  Pecos  etc.  Ry.  Co.  v. 
Coffman,  56  Tex.  Civ.  476,  121  S.  W.  220,  reversing  judgment  for 
plaintiff  in  action  for  injuries'  for  abuse  of  discretion  in  refusing  to 
allow  physician  to  testify  as  to  whether  plaintiff  had  myelitis  or 
sclerosis,  because  he  had  not  made  specialty  of  disease  or  treated 
patient  therefor;  dissenting  opinion  in  Southern  Pac.  Co.  v.  Arnett,. 
Ill  Fed.  859,  50  C.  C.  A.  17,  majority  admitting  testimony  of  cattle 
raisers  in  action  for  injury  to  cattle  negligently  handled  in  shipment, 
as  to  their  being  in  unfit  condition  for  shipment  over  mountains,  though 
witnesses  had  never  shipped  over  mountains. 

Qualification  of  witness  to  testify  as  expert  as  resting  in  discretion 
of  trial  court.    Note,  Ann.  Oaa.  1912D,  817. 

Evidence  of  local  usage,  to  be  admissible,  must  be  shown  to  be  known 
to  both  parties. 

Approved  in  O'Brien  Lumber  Co.  v.  Wilkinson,  123  Wis.  279,  101 
N.  W.  1053,  reaffirming  rule;  Great  Western  Elevator  Co.  v.  White, 
118  Fed.  410,  56  C.  C.  A.  388,  holding  evidence  of  general  custom  in 
elevator  business  limiting  power  of  local  agents  in  drawing  of  drafts, 
to  such  as  were  drawn  in  payment  of  grain  bought  or  negotiated  for 
cash  at  time  they  were  drawn,  not  admissible  without  proof  that  other 
party  had  knowledge  of  such  custom;  Rastetter  v.  Reynolds,  160  Ind. 
138,  66  N.  E.  614,  applying  rule  to  custom  as  to  delivery  of  lumber; 
Talbot  v.  Mattox  etc.  Realty  Co.,  26  Okl.  299,  109  Pac.  128,  proof  of 
local  custom  in  regard  to  exclusive  agency  to  sell  land  without  estab- 
lishing knowledge  in  party  sought  to  be  found  is  insufficient;  Stein 
v.  McCarthy,  120  Wis.  296,  97  N.  W.  915,  applying  rule  with  reference 
to  custom  that  subcontractors  took  contracts  subject  to  terms  and 
conditions  of  contract  between  owner  and  principal  contractor;  Seeber 
v.  Commercial  Nat.  Bank,  77  Fed.  959,  holding,  under  allegation  that 
guaranty  sued  on  was  executed  in  name  of  bank  cashier,  pursuant  to 
usage,  plaintiff  may  prove  any  competent  authority  to  cashier. 

Local  custom  or  usage  as  binding  nonresident.    Note,  19  Ann,  Gas. 
945. 

General  exception  to  refusal  to  give  special  Instructions  in  specific 
language  is  Insufficient. 
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Approved  in  Steel  Rail  Supply  Co.  v.  Baltimore  etc.  R.  Co.,  130 
Fed.  435,  64  C.  C.  A.  635,  holding  insufficient,  exception  to  "so  much 

of  charge  as  states  that  only  question  for  jury  to  consider  is "; 

Baggs  v.  Martin,  108  Fed.  34,  47  C.  C.  A.  175,  and  Repauno  Chemical 
Co.  v.  Victor  Hardware  Co.,  101  Fed.  950,  42  C.  C.  A.  106,  both  holding 
where  only  exception  to  instructions  is  to  entire  charge  as  whole, 
which  contains  several  distinct  propositions  of  law,  it  will  not  avail 
appellant  if  any  part  of  charge  is  good;  McCutcheon  v.  Hall  Capsule 
Co.,  101  Fed.  548,  41  C.  C.  A.  494,  holding  single  exception  to  charge 
as  whole,  which  does  not  direct  attention  of  court  to  particular  por- 
tions to  which  objection  is  made,  ra'ises  no  question  for  review; 
Birmingham  v.  Pettit,  21  D.  C.  218,  affirming  judgment  for  defendant 
in  action  for  injuries  where  record  on  appeal  states  that  portions  of 
.charge  excepted  to  are  printed  in  smaller  type  and  this  excludes  five 
pages  of  record;  Holder  v.  United  States,  150  U.  S.  92,  87- L.  Ed.  1010, 
14  Sup.  Ct.  10,  and  Masonic  Ben.  Assn.  v.  Lyman,  60  Fed.  500,  9 
C.  C.  A.  104,  holding  general  exception  to  entire  charge,  where  any 
part  is  correct,  unavailing. 

Use  of  books  of  account  as  evidence  on  issues  between  other  par- 
ties.   Note,  58  L.  R.  A.  527. 

144  U.  a  488-608,  36  I*  Ed.  514,  12  Sap.  Ct.  734,  BELFOED  v.  SCREBNER. 

It  is  no  defense  to  suit  on  copyright  that  author  is  married  woman  and 
capacity  to  convey  not  shown. 

Approved  in  Mifflin  v.  R.  H.  White  Co.,  190  U.  S.  263,  47  L.  Ed.  1042, 
23  Sup.  Ct.  770,  holding  copyright  secured  by  entering  for  copyright 
in  name  of  publishers,  the  issues  of  magazine  which  contain  install- 
ments thereof  is  lost  by  subsequent  publication  of  work  in  book  form, 
with  no  other  notice  of  copyright  than  that  of  entry  in  author's  name ; 
Bliestein  v.  Donaldson  Lithographing  Co.,  188  U.  S.  249,  47  L.  Ed.  461, 
23  Sup.  Ct.  299,  holding  copyright  taken  out  by  Courier  Lithographing 
Company  under  name  of  Courier  Company,  which  was  a  trade  variant 
on  that  name,  is  valid;  Saake  v.  Lederer,  174  Fed.  137,  98  C.  C.  A. 
571,  contract  of  foreign  author  granting  stage  rights  in  United  States 
did  not  convey  copyright,  and  grantee's  invalid  copyright  will  not 
support  action  by  him  for  infringement;  Lederer  v.  Saake,  166  Fed. 
812,  in  suit  for  infringement  of  copyright,  fact  that  person  in  whose 
name  copyright  was  taken  is  not  author  cannot  be  set  up  as  defense* 

Deposit  of  copies  one  day  before  publication  complies  with  requisite 
of  deposit  within  ten  days. 

Approved  in  Falk  v.  Donaldson,  57  Fed.  32,  holding  not  necessary 
that  copies  of  photographs  should  be  mailed  after  publication. 
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Librarian's  certificate  of  date  of  filing  is  competent  evidence,  although 
not  under  seal. 

Approved  in  Huebsch  v.  Arthur  H.  Crist  Co.,  209  Fed.  890,  in  suit 
for  infringing  copyright,  evidence  in  connection  with  certificates  of 
Librarian  of  Congress  and  register  of  copyrights  was  sufficient  to  show 
deposit  of  title  of  book  and  two  copies  of  book  as  required  by  statute; 
Lederer  v.  Saake,  166  Fed.  815,  certificate  of  librarian  of  Congress 
that  two  copies  of  book  were  deposited  with  him  is  competent  evidence 
of  that  fact  in  suit  for  infringement  of  copyright. 

Entire  profits  will  be  given  plaintiff  if  pirated  portions  so  intermingled 
as  to  be  Indistinguishable. 

Approved  in  Dam  v.  Kirk  La  Shelle  Co.,  175  Fed.  909,. 20  Ann,  Cas. 
1173,  99  C.  C.  A.  392,  owner  of  copyright  of  story  appropriated  as 
basis  of  play  may  recover  as  damages  all  profits  made  by  infringer; 
Falk  v.  Gast  etc.  Engraving  Co.,  54  Fed.  894,  4  C.  C.  A.  648,  holding 
right  to  accounting  is  incident  to  right  of  injunction  under  Rev.  Stats., 
§  4970,  in  copyright  cases. 

Distinguished  in  Social  Register  Assn.  v.  Murphy,  129  Fed.  148,  in 
equity  suit  for  infringement  of  copyright,  damages  recoverable  are 
limited  to  profits  realized  from   infringement. 

Miscellaneous.  Cited  in  Lovewell  v.  Schoolfield,  217  Fed.  704,  133 
C.  C.  A.  449,  testimony  that  woman  kept  bank  account  in  her  own 
name,  held  stocks  and  funds  in  another  bank,  gave  money  to  her  son 
from  time  to  time,  presumably  with  her  husband's  acquiescence,  tends 
to  support  implied  relinquishment  of  his  marital  right  in  her  personal 
property;  Banks  Law  Pub.  Co.  v.  Lawyers'  Co-operative  Pub.  Co., 
169  Fed.  387,  17  Ann.  Gas.  957,  94  C.  C.  A.  642,  upholding  validity  of 
assignments  to  complainant  of  copyrights  to  official  edition  of  United 
States  Reports,  where  assignors  acquiesced  in  complainant's  owner- 
ship and  royalties  were  paid;  Harper  &  Bros.  v.  Donohue  &  Co.,  144 
Fed.  495,  and  White-Smith  Music  Pub.  Co.  v.  Apollo  Co.,  139  Fed.  429, 
both  holding  author  placing  work  with  publisher  for  publication  and 
distribution  intends  to  authorize  him  to  obtain  copyright  in  his  name; 
Steward  v.  State,  180  Ind.  410,  103  N.  E.  321,  defendant  found  in  pos- 
session of  intoxicating  liquors,  in  place  designated  by  search-warrant 
and  having  license  to  sell  liquor  to  be  used  on  premises,  was  presum- 
ably owner. 

144  U.  8.  509-527,  86  I*  Ed.  521,  12  Sup.  Ct.  674,  SMITH  v.  GALE. 

Intervener's  Interest  must  be  direct,  calculated  to  suffer  loss  or  gain 
by  judgment 

Approved  in  Howe  v.  Meriwether,  172  Fed.  869,  97  C.  C.  A.  288, 
person  applying  to  be  made  party  in  ejectment  must,  under  Kansas 
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statute,  plead  facts  showing  that  he  has  direct  and  immediate  interest 
in  property,  which  will  be  affected  by  judgment;  Weidenfeld  v.  North- 
ern Pac.  R.  Co.,  129  Fed.  309,  63  C.  C.  A.  537,  where  corporation  issued 
certificates  of  indebtedness  to  retire  preferred  stock,  for  which  common 
stockholders  conld  subscribe,  latter  conld  not  attack  them  because  pre- 
ferred stockholders  not  entitled  to  share  therein;  Clarke'  v.  Eureka 
County  Bank,  116  Fed.  537,  holding  where  by  judgment  of  Probate 
Court  it  is  determined  that  an  estate  is  fully  settled  and  administrator 
is  discharged,  creditors  whose  claims  were  allowed,  but  not  paid  be- 
cause estate  insolvent,  cannot  intervene  in  subsequent  action  by  ad- 
ministrator individually  to  recover  property  formerly  belonging  to 
deceased;  Donohoo  v.  Howard,  4  Ind.  Ter.  440,  69  S.  W.  930,  in  eject- 
ment by  purchaser  from  grantee  of  Cherokee  Nation,  plea  of  inter- 
vention by  Cherokee  Nation  not  setting  up  forfeiture  but  alleging 
valid  sale  by  it,  nonpayment  of  installments,  and  interest  in  improve- 
ments to  extent  of  deferred  payment,  was  insufficient;  Vanmeter  v. 
Fidelity  Trust  &  Safety  Vault  Co.,  107  Ky.  113,  53  S.  W.  12, 
holding,  in  action  to  foreclose  chattel  mortgage  to  secure  rent,  inter- 
vening petition  questioning  plaintiff's  title  to  realty  rented,  and  as- 
serting right  by  agreement  with  plaintiff  to  redeem  property  from 
execution  sale  at  which  plaintiff  had  become  purchaser,  is  insufficient; 
Faricy  v.  St.  Paul  Investment  etc.  Society,  110  Minn.  314,  125  N.  W. 
678,  in  action  for  money  judgment  on  bonds,  receiver  of  loan  asso- 
ciation, alleging  ownership  of  bonds,  possession  by  plaintiff  through 
fraud,  insolvency  of  defendant,  and  necessity  for  intervention  as  basis 
of  action  to  recover  on  stockholder's  liability,  may  intervene;  Danker 
v.  Jacobs,  79  Neb.  437,  112  N.  W.  580,  third  party  claiming  interest 
in  lien  on  property  attached  cannot  intervene  in  attachment  suit  to 
question  grounds  for  issuance  of  writ;  Baca  v.  Anaya,  14  N.  M.  388, 
20  Ann.  Oas.  77,  94  Pac.  1018,  parties  in  possession  of  land  under 
Spanish  grant  made  in  1760  were  entitled  to  intervene  to  quiet  title 
in  partition  suit  pending  between  cotenant  under  overlapping  Spanish 
grant  made  in  1800;  Dickson  v.  Dows,  11  N.  D.  409,  92  N.  W.  799, 
refusing  to  allow  intervention  in  foreclosure  of  contract  for  sale  of 
land;  In  re  McClellan's  Estate,  27  S.  D.  115,  Ann.  Oas.  19130,  1029, 
129  N.  W.  1039,  where  State  intervened  to  protect  right  of  escheat 
and  contested  petitioner's  application  for  administration,  but  did  not 
allege  grounds  of  incompetency  specified  in  section  84  of  Probate  Code, 
petitioner's  competency  was  not  in  issue;  Coffman  v.  Spokane  Chronicle 
Pub.  Co.,  65  Wash.  6,  Ann.  Oas.  1913B,  636,  117  Pac.  599,  persons  pur- 
chasing with  covenant  not  to  encumber  property  of  newspaper  which 
had  published  libelous  article  against  plaintiff,  but  not  assuming  debts 
of  corporation,  were  not  entitled  to  intervene  in  action  for  libel  on 
ground   that  judgment   might  become   charge   on  property;   Hindman 
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v.  Great  Western  Coal  etc.  Co.,  47  Wash.  385,  92  Pac.  140,  creditors 
of  insolvent  corporation,  not  having  reduced  claims  to  judgment  nor 
filed  and  proved  them  with  receiver  could  not  intervene  in  suit  to 
foreclose  mortgage  on  corporation's  property;  Lombard  Inv.  Co.  v. 
Seaboard  Mfg.  Co.,  74  Fed.  326,  holding  contract  creditor,  who  has 
attached  equity  of  redemption,  cannot  defend  foreclosure  suit;  Bray 
v.  Booker,  6  N.  D.  533,  72  N.  W.  935,  holding  bank  receiver  cannot 
intervene  in  action  by  vendor  to  enforce  lien  for  purchase  price  when 
vendee  agreed  to  pay  portion  to  bank  as  creditor  of  vendor;  McClurg 
v.  State  Bindery  Co.,  3  S.  D.  366,  44  Am.  St.  Rep.  802,  53  N.  W.  430, 
holding  assignee  in  insolvency,  in  absence  of  peculiar  facts,  cannot 
intervene  to  defend  purely  personal  action  against  assignor;  Murray 
v.  American  Surety  Co.,  70  Fed.  346,  17  C.  C.  A.  138,  arguendo. 

Distinguished  in  Walker  v.  Sanders,  103  Minn.  128,  123  Am.  St.  Rep. 
276,  114  N.  W.  650,  in  action  to  set  aside  deed  for  fraud,  subsequent 
grantee  of  same  property  could-  intervene  and  join  plaintiff  in  con- 
testing validity  of  defendant's  deed. 

Intervention.    Note,  128  Am.  St.  Rep.  289,  295. 

Complaint  in  intervention  must  be  filed  within  reasonable  time  to  be 
determined,  by  court 

Approved  in  American  Maize  Products  Co.,  59  Ind.  App.  638,  108 
N.  E.  623,  easement  of  owners  adjoining  harbor  for  pipe-line  was  not 
so  inconsistent  with  right  to  dredge  as  to  render  interveners  with 
right  to  dredge  necessary  parties  to  suit  to  restrain  interference  with 
extension  of  pipe-line;  State  ex  rel.  City  of  Fargo  v.  Mitchell,  24  N.  D. 
208,  139  N.  W.  576,  refusing  leave  to  intervene  in  mandamus  after 
demurrer  to  answer  has  been  argued  by  counsel,  where  intervener  has 
appeared  as  counsel  for  principal  defendant. 

Dead  la  admissible  wnere  defendant  admits  execution,  but  denies 
validity. 

Approved  in  Lee  Line  Steamers  v.  Robinson,  218  Fed.  562,  L.  R.  A. 
1916C,  358,  134  C.  C.  A.  287,  evidence  that  passenger  on  steamboat  was 
stabbed  by  employee  raises  presumption  of  negligence  of  carrier  and 
places  upon  it  burden  of  proving  that  employee  acted  in  self-defense. 

Appellate  court  will  not  consider  sufficiency  of  evidence  to  support 
finding  of  possession  la  suit  to  quiet  title. 

Approved  in  Kirkham  v.  Moore,  30  Ind.  App.  554,  65  N.  E.  1044, 
holding  special  finding  in  action  for  specific  performance  of  contract 
to  convey  land,  stating  that  purchaser  from  party  bound  to  convey 
'/had  not  actual  knowledge' '  of  plaintiff's  claim,  is  not  finding  that 
purchaser  "had  not  actual  notice";  United  States  v.  Roth,  2  Alaska, 
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264,  applying  rule  to  homestead  entry;  Grayson  v.  Lynch,  163  U.  S- 
473,  41  L.  Ed.  232,  16  Sup.  Ct.  1066,  holding  Supreme  Court  will  not 
consider  weight  or  sufficiency  of  evidence  in  territorial  appeals;  dis- 
senting opinion  in  Quinn  v.  Dimond,  72  Fed.  999,  19  C.  C.  A.  336, 
majority  holding  where  court  makes  special  findings  and  adds  general 
finding,  latter  is  merely  court's  interpretation  of  special  facts,  and 
they  may  be  considered  on  appeal. 

Adverse  possession  under  deed  Is  coextensive  with  deed,  if  there  is 
no  other  advene  possession. 

Approved  in  Gainer  v.  Jones,  176  Ala.  420,  58  South.  291,  contract 
purchaser's  possession  of  lands  charged  subsequent  mortgagors  and 
purchasers  with  notice  of  his  rights;  Houston  Oil  Co.  v.  Goodrich,  213 
Fed.  142,  129  C.  C.  A.  488,  adverse  possession  of  part  of  tract  of  land 
under  color  of  title  evidenced  by  registered  deeds  extends  possession 
to  whole  tract  in  absence  of  actual  adverse  possession  of  any  part  of 
tract  by  another. 

Possession  of  part  as  possession  of  the  whole.    Note,  125  Am.  St. 
Rep.  806. 

Possession  of  land  as  notice  of  title.    Note,  13  L.  R.  A.  (N.  S.)  85. 

Necessity  for  color  of  title,  not  expressly  made  a  condition  by 
statute,  in  adverse  possession.    Note,  15  L.  R.  A.  (N.  S.)  1242. 

Lis  pendens  must  he  filed  to  charge  purchaser  with  notice  la  Dakota. 
Approved  in  King  v.  Davis,  137  Fed.  240,  Va.  Code  1887,  §  3566, 
providing  that  lis  pendens  shall  not  bind  bona  fide  purchaser  until 
memorandum  filed  with  clerk  of  court  of  county  where  land  situated, 
does  not  apply  to  Virginia  Federal  courts;  Oilman'  v.  Carpenter,  22 
S.  D.  128,  115  N.  W.  662,  judgment  for  plaintiff  in  action  to  quiet  title 
did  not  affect  title  acquired  from  defendant  under  deed  executed  be- 
fore and  recorded  after  judgment,  where  notice  of  lis  pendens  was  not 
filed ;  Pennington  v.  Martin,  146  Ind.  638,  45  N.  E.  1112,  following  rule 
under  Indiana  statute. 

Admissibility  in  evidence,  against  pleader,  of  abandoned  pleading. 
Note,  18  Ann.  Cas.  88. 

144  U.  S.  527-533,  36  L.  Ed.  528,  12  Sup.  Ot^  726,  TORBENGE  v.  SHEDD. 

Substance  of  section  2,  Act  of  March  3,  1875,  authorizing  removal*, 
stated. 

Cited  in  California  v.  Southern  Pac.  Co.,  157  U.  S.  260,  89  L.  Ed. 
694,  15  Sup.  Ct.  603,  arguendo. 

Removal  on  ground  of  separable  controversy  cannot  he  had  unless 
whole  controversy  is  determinable  as  between  parties  to  removal. 
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Approved  in  International  etc.  R.  Co.  v.  Hoyle,  149  Fed.  181,  79 
C.  C.  A.  128,  and  Harley  v.  Home  Ins.  Co.,  125  Fed.  793,  both  reaffirm- 
ing rule;  Alabama  etc.  Ry.  Co.  v.  Thompson,  200  U.  S.  215,  216,  50 
L.  Ed.  446,  447,  26  Sup.  Ct.  161,  no  separable  controversy  when  plaintiff 
in  good  faith  sues  jointly  for  tort  foreign  corporation  and  its  servants, 
whose  negligence  caused  injury;  American  Surety  Co.  v.  Conway, 
222  Fed.  143,  creditor's  suit  to  set  aside  conveyance  as  fraudulent, 
brought  against  administrator,  and  present  holder  of  legal  title,  both 
residents  of  State,  and  against  nonresidents  obtaining  conveyance  from 
debtor's  grantee,  does  not  involve  separable  controversy  and  is  not 
removable  by  nonresidents;  Wright  v.  Ankeny,  217  Fed.  987,  action 
by  receiver  to  enforce  stockholders'  liability  on  unpaid  subscriptions, 
alleging  conspiracy  pursuant  to  which  three  defendants  conveyed  land 
to  fourth,  where  all  of  such  defendants  were  citizens  of  another  State, 
is  separable  from  cause  alleged  against  other  defendants,  and  is  re- 
movable; Wright  v.  Ankeny,  217  Fed.  990,  in  suit  by  receiver  of 
insolvent  corporations  against  number  of  defendants  to  enforce  stock- 
holders '  liability  on  unpaid  subscriptions,  cause  of  action  against  each 
defendant  is  separate,  and  acquisition  of  jurisdiction  over  one  does 
not  give  jurisdiction  over  others;  Columbia  Digger  Co.  v.  Rector,  215 
Fed.  623,  in  suit  against  contractor  and  their  sureties,  where  jurisdic- 
tion depended  upon  diversity  of  citizenship,  but  complaint  did  not 
sufficiently  allege  citizenship  of  contractors,  complainant  could  dismiss 
as  to  them;  Moloney  v.  Cressler,  210  Fed.  109,  126  C.  C.  A.  618,  where 
contract  to  purchase  stock  of  gas  company  was  placed  in  escrow,  mem- 
bers of  depository  firm  were  indispensable  parties  to  bill  for  specific 
performance,  and  as  some  of  them  were  citizens  of  same  State  as  com- 
plainant, cause  was  not  removable;  In  re  Silvies  River,  199  Fed.  503, 
proceedings  before  State  board  of  control  of  Oregon  to  determine  water 
rights  against  citizens  and  noncitizens  did  not  involve  separable  con- 
troversy removable  by  citizen  of  another  State;  Buck  v.  Felder,  196 
Fed.  421,  422,  holding  in  suit  to  set  aside  deed  of  trust  brought  by 
citizens  of  Tennessee  against  citizens  of  New  York,  Kentucky  trust 
company,  and  two  Tennessee  corporations,  that  validity  of  trust  deed 
involved  separable  controversy  and  trust  company  was  entitled  to  re- 
move; Regis  v.  United  Drug  Co.,  180  Fed.  208,  in  suit  to  restrain 
infringement  of  trademark  by  foreign  corporation,  joinder  of  resident 
manager  was  not  fraudulent,  and  cause  was  not  separable  so  as  to 
authorize  removal;  Pollitz  v.  Wabash  R.  Co.,  176  Fed.  335,  100 
C.  C.  A.  1,  bill  by  stockholder  of  railroad  company  to  prevent  ex- 
change of  old  bonds  for  new,  brought  against  resident  officers,  direct- 
ors, bondholders,  and  trustees  of  mortgage  securing  new  bond  issue 
is  joint  cause  of  action,  and  not  removable  by  railroad  which  is  for- 
eign corporation;  Lomax  v.  Foster  Lumber  Co.,  174  Fed.  965,  966,  99 
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C.  C.  A.  463,  action  of  trespass  to  try  title  in  Texas,  in  which,  as 
permitted  by  statute,  different  persons  claiming  title  to  same  tract  set 
np  different  claims,  some  of  whom  are  citizens  of  State  and  others 
are  citizens  of  another  State,  does  not  involve  separable  controversy 
removable  by  nonresident  defendant;  Oroville  etc.  R.  Co.  v.  Leggett, 
162  Fed.  572,  action  against  citizen  to  condemn  right  of  way  does  not 
involve  separable  controversy  as  to  nonresident  joined  as  having  lease- 
hold interest,  and  is  not  removable;  Perkins  v.  Lake  Superior  etc.  R. 
Co.,  140  Fed.  910,  condemnation  suit  between  railroad  and  numerous 
property  owners  under  Wisconsin  statute  does  not  create  separable 
controversy  between  railroad  and  one  of  owners  in  severalty;  Elkins 
v.  Howell,  140  Fed.  159,  question  of  separable  controversy  for  removal 
purposes  is  determined  alone  from  allegations  of  bill  which,  for  pur- 
poses of  motion  to  remand,  are  deemed  confessed;  Miller  v.  Clifford, 
133  Fed.  883,  5  L  B.  A.  (N.  S.)  49,  67  C.  C.  A.  52,  suit  on  behalf  of 
all  creditors  of  insolvent  bank  to  enforce  stockholder's  liability  under 
Colorado  statute  involves  no  separable  controversy  with  single  defend- 
ant; Vulcan  Detinning  Co.  v.  American  Can  Co.,  130  Fed.  637,  bill  to 
enjoin  one  defendant  from  practicing  secret  process  learned  by  breach 
of  trust  and  to  restrain  another  from  assisting  him  in  such  purpose 
by  using  knowledge  obtained  while  in  plaintiff's  employ,  does  not 
present  separable  controversy  as  to  latter;  Weldon  v.  Fritzlen,  128  Fed. 
613,  holding  action  by  mortgagee  against  mortgagors  and  their  cred- 
itor, claiming  mortgage  lien  on  property  to  obtain  foreclosure  and 
adjustment  of  liens,  presents  but  single  controversy;  Carothers  v.  Mc- 
Kinley  Min.  etc.  Co.,  116  Fed.  950,  and  Bates  v.  Carpentier,  98  Fed. 
453,  both  holding  defendant,  who  is  citizen  of  different  State  from 
complainant,  in  suit  to  quiet  title  against  several  defendants  for  pur- 
pose of  adjudication  of  all  claims  adverse  to  complainant,  may  re- 
move to  Federal '  court ;  German  Sav.  etc.  Society  v.  Dormitzer,  116 
Fed.  473,  53  C.  C.  A.  639,  holding  there  is  no  separable  controversy 
justifying  removal  where  complaint  -alleged  that  plaintiffs,  being  minors 
and  owning  land  with  defendant  J.,  defendants  fraudulently  procured 
probate  sale  of  plaintiff's  interest  to  J.  for  cash,  in  which  no  payment 
was  made,  and  that  J.  then  gave  defendant  bank  a  mortgage  and  that 
defendants  are  in  possession,  and  pray  accounting  and  partition;  Ward 
v.  Franklin,  110  Fed.  796,  holding  action  against  several  defendants 
for  damages'  for  assault  charged  to  have  been  committed  by  certain 
of  defendants  at  instigation  of  another  defendant,  through  her  agent, 
is  not  removable  by  latter  on  ground  of  separable  controversy;  Smed- 
ley  v.  Smedley,  110  Fed.  258,  applying  rule  in  suit  to  recover  land; 
Yarnell  v.  Felton,  104  Fed.  162,  and  Yarnell  v.  Felton,  102  Fed.  370,  both 
holding  application  by  only  one  of  two  defendants  of  different  citizenship 
from  plaintiff  does  not  entitle  petitioner  to  removal;  Marrs  v.  Felton, 
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102  Fed.  778,  holding  Federal  receiver,  who  is  joined  with  codefendant 
who  has  no  right  to  remove,  cannot  remove  where  there  is  no  sepa- 
rable controversy;  Broadway  Ins.  Co.  v.  Chicago  etc.  R.  Co.,  101  Fed. 
510,  holding  where  nonresident  insurers  who  had  severally  paid  policies 
on  lumber  company's  property,  sued  lumber  company,  which  was  do- 
mestic corporation  and  nonresident  railroad,  through  whose  negligence 
fire  was  caused,  to  enforce  subrogation  pro  tanto  against  railroad, 
latter  could  not  remove  to  Federal  court;  Wilson  v.  Big  Joe  Block  Coal 
Co.,  135  Iowa,  539,  113  N.  W.  351,  denying  removal  in  suit  to  cancel 
lease  against  lessee  of  tract  of  land  and  subsequent  grantee  at  in- 
stance of  nonresident  grantee,  who  was  proper,  though  not  necessary, 
party  to  suit;  Staton  v.  Atlantic  Coast  Line  R.  Co.,  144  N.  C.  143, 
56  S.  E.  797,  suit  by  citizen  against  domestic  and  foreign  railroads 
for  damages  for  interference  with  easement  and  for  injunction  is  not 
separable,  and  foreign  company  cannot  remove;  Anderson  v.  United 
Realty  Co.,  79  Ohio  St.  44,  51  L.  R.  A.  (N.  S.)  477,  86  N.  E.  646, 
party  procuring  withdrawal  of  removal  petition  and  bond  by  party 
filing  it  before  action  in  Federal  court,  then  dismissing  as  to  him, 
and  by  agreement  with  remaining  parties  prosecuting  suit  in  State 
court,  cannot,  after  judgment  against  him,  assert  that  jurisdiction 
of  State  court  had  not  been  restored;  Merchants'  etc.  Press  Co.  v. 
North  America  Ins.  Co.,  151  U.  S.  385,  88  L.  Ed.  204,  14  Sup.  Ct.  372, 
applying  principle;  Wilson  v.  Oswego  Twp.,  151  U.  S.  67,  38  L.  Ed. 
75,  14  Sup.  Ct.  263,  and  National  Docks  Ry.  Co.  v.  Pennsylvania -R.  R. 
Co,,  52  N.  J.  Eq.  64,  28  Atl.  74,  both  following  rule^  Security  Co.  v. 
Pratt,  64  Fed.  406,  holding  suit  by  executor  against  beneficiaries,  one 
resident  of  other  State,  for  construction  of  will,  not  removable;  Olds' 
Wagon  Works  v.  Benedict,  67  Fed.  5,  14  C.  C.  A.  285,  holding  inter- 
vener coming  into  suit  solely  to  protect  himself  from  indemnifying 
original  defendant  cannot  remove;  Concord  Coal  Co.  v.  Haley,  76  Fed. 
883,  denying  right  of  removal  to  party  coming  in  long  after  right  of 
other  parties  to  remove  elapsed;  Hanrick  v.  Hanrick,  153  U.  S.  196, 
38  L.  Ed.  687,  14  Sup.  Ct.  837,  arguendo. 

Removal  from  State  to  Federal  court,  on  ground  of  separable  con- 
troversy, of  joint  action  for  tort  against  resident  and  non- 
resident defendants.    Note,  4  Ann.  Gas.  1151. 

Removal  of  cause  because  of  separable  controversy.  Note,  5 
L.  R.  A.  (N.  S.)  62,  77. 

Merely  filing  separate  answers  does  not  make  controversy  separable. 

Approved  in  Chicago  etc.  Ry.  Co.  v.  Willard,  220  U.  S.  425,  55  L.  Ed. 

526,  31  Sup.  Ct.  460,  where,  as  in  Illinois,  lessor  railroad  remains  liable 

with  lessee  for  torts  arising  from  operation  of  road,  in  joint  action 

for  death  against  both  railroads,  neither  can  remove  if  either  is  resi- 
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dent  of  plaintiff's  State;  Chesapeake  &  O.  R.  R.  Co.  v.  Dixon,  179  U.  S. 
138,  45  L.  Ed.  125,  21  Sap.  Ct.  70,  holding  action  against  railroad  and 
two  of  its  employees,  charging  them  with  concurrent  negligence  in 
killing  person  at  railroad  crossing,  is  not  removable  by  railroad  on 
ground  of  diverse  citizenship  when  employees  are  citizens  of  same 
State  as  plaintiff;  Chicago  etc.  Ry.  Co.  v.  Martin,  178  IT.  S.  248,  44 
L.  Ed.  1056,  20  Sup.  Ct.  855,  holding  all  defendants  must  unite  in 
petition  for  removal  where  joint  cause  of  action  is  alleged  against  all 
defendants  for  causing  death  of  person;  German- American  Merc.  Bank 
v.  Gas  Service  Corp.,  228  Fed.  829,  in  action  on  note  against  gas  com- 
pany and  its  surety,  fact  that  defendants  have  separate  defenses  does 
not  create  separable  controversy  removable  by  surety  company;  North- 
ern Pac.  Ry.  Co.  v.  Mentzer,  214  Fed.  17,  130  C.  C.  A.  404,  action 
against  lessor  and  lessee  railroad  for  burning  plaintiff's  property  by 
sparks  from  engine  is  not  separable,  because  of  separate  defenses,  and 
is  not  removable;  Richardson  v.  Southern  Idaho  Water  Power  Co., 
209  Fed.  953,  in  action  for  death  of  employee  of  foreign  corporation 
constructing  power-house  for  another  foreign  corporation,  controversy 
was  not  separable  and  removable  as  to  power  company;  Buck  v. 
Felder,  196  Fed.  423,  in  suit  to  set  aside  trust  deed  brought  by  citizen 
of  Tennessee  against  trust  company  of  Kentucky,  land  company  of 
Tennessee  and  others,  facts  that  trust  company  interested  in  contro- 
versy with  land  company  does  not  deprive  it  of  right  to  remove,  where 
land  company  has  no  interest  in  trust  deed;  Lathrop,  Shea  &  Henwood 
Co.  v.  Interior  Const,  etc.  Co.,  143  Fed.  688,  where  complaint  states 
joint  cause  of  action  against  domestic  and  foreign  corporations  and 
judgment  entered  against  latter  on  default  and  on  trial  former  won, 
separability  of  controversy  not  determined  until  disposition  of  appeal; 
Heffelfinger  v.  Choctaw  etc.  R.  Co.,  140  Fed.  77,  denying  removability 
of  action  against  several  defendants  for  joint  tort;  Fogarty  v.  South- 
ern Pac.  Co.,  123  Fed.  974,  holding  action  by  employee  against  railroad 
and  others  for  personal  injuries  caused  by  negligent  maintenance  of 
cars  and  tracks  and  to  negligent  operation  of  car  by  all  defendants 
is  not  removable  by  railroad  where  codefendants  not  citizens  of  other 
States;  Carothers  v.  McKinley  Min.  &  Smelting  Co.,  122  Fed.  307, 
holding  resident  agent  of  foreign  corporation  who  has  merely  served 
on  plaintiff  notice,  signed  by  him  as  managing  director,  that  plaintiff 
is  wrongfully  occupying  certain  premises  and  will  be  held  liable  for 
trespass  unless  he  surrenders  them,  cannot  be  made  party  defendant 
to  plaintiff's  action  of  ejectment  against  corporation,  so  as  to  prevent 
removal ;  Dougherty  v.  Yazoo  &  M.  V.  R.  Co.,  122  Fed.  208,  58  C.  C.  A. 
651,  denying  right  of  palace  car  company  to  remove  action  for  injuries 
while  riding  on  palace  car  when  railroad  citizen  of  same  State  as  plain- 
tiff; Charman  v.  Lake  Erie  &  W.  R.  Co.,  105  Fed.  451,  holding  fact 
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that  one  of  two  defendants  sued  jointly  in  State  court  was  joined 
for  purpose  of  preventing  removal  does  not  give  other  defendant  right 
to  remove  when  plaintiff  had  legal  right  to  bring  joint  action;  Colburn 
v.  Hill,  101  Fed.  505,  41  C.  C.  A.  467,  holding  creditor's  suit  to  obtain 
administration  of  property  of  insolvent  corporation  and  to  exclude 
certain  defendants  from  participating  in  distribution  of  property  can- 
not be  removed  by  such  defendants;  Winston  v.  Illinois  Cent.  R.  R.  Co., 
Ill  Ky.  959,  65  S.  W.  15,  holding  where  foreign  railroad  and  servants 
sued  jointly  for  damages  caused  by  negligence  of  servants  cannot 
remove  cause  where  servants  are  residents  of  State  and  were  joined 
to  prevent  removal;  Lloyd  v.  Southern  Ry.  Co.,  166  N.  C.  38,  81  S.  E. 
1008,  7  N.  C.  C.  A.  536,  holding  injured  party  may  join  resident  and 
nonresident  tort-feasors  in  action  in  State  court,  and  denying  removal 
petition  of  nonresident  railroad;  Hough  v.  Southern  Ry.  Co.,  144  N.  C. 
696,  57  S.  E.  471,  action  for  death  caused  by  collision  of  two  trains 
brought  against  railroad  and  train-dispatcher  is  not  removable  by  rail- 
road because  of  insolvency  of  other  defendants;  Powers  v.  Chesapeake 
etc.  Ry.  Co.,  169  U.  S.  97,  42  L.  Ed.  675,  18  Sup.  Ct.  266,  Golden  v. 
Bruning,  72  Fed.  5,  and  National  Docks  Ry.  Co.  v.  Pennsylvania  R.  R. 
Co.,  52  N.  J.  Eq.  65,  28  Atl.  74,  following  rule ;  In  re  The  Jarnccke 
Ditch,  69  Fed.  170,  following  rule  in  suit  under  2  Burns'  Rev.  Stats., 
§§  5622-5664,  Indiana;  Rosenthal  v.  Coates,  148  U.  S.  147,  37  L.  Ed. 
400,  13  Sup.  Ct.  577,  following  rule  in  suit  by  assignee  to  disencumber 
fund  of  alleged  liens;  Bellaire  v.  Baltimore  etc.  R.  R.  Co.,  146  U.  S. 
119,  36  L.  Ed.  911,  13  Sup.  Ct.  17,  holding  petition  of  city  against 
lessor  and  lessee  to  condemn  land  not  removable;  Wetherby  v.  Stinson, 
62  Fed.  176,  10  C.  C.  A.  243,  dismissing  bill  for  lack  of  jurisdiction 
where  complainant  and  one  defendant  citizens  of  same  State,  though 
defendant  files  disclaimer;  Thurber  v.  Miller,  67  Fed.  373,  14  C.  C.  A. 
432,  applying  principle  to  foreclosure  where  one  of  parties  claims 
prior  lien;  Brown  v.  Coxe,  75  Fed.  690,  Kane  v.  Indianapolis,  82  Fed. 
772,  Creagh  v.  Equitable  Life  etc.  Soc,  88  Fed.  3,  and  Moore  v.  Los 
Angeles  etc.  Steel  Co.,  89  Fed.  78,  all  holding  where  defendants' 
liability  is  joint  as  well  as  several,  and  plaintiffs  sue  jointly,  there  can 
be  no  removal;  Western  Union  Tel.  Co.  v.  Griffith,  104  Ga.  61,  30 
S.  E.  422,  holding  joint  action  of  tort  by  citizen  of  this  State  against 
foreign  and  domestic  corporations  not  removable,  even  though  defend- 
ants severally  liable. 

Salt  to  subject  property  to  judgment  after  satisfying  prior  encumbrances 
is  not  separable. 

Approved  in  Sweeney  v.  Grand  Island  etc.  R.  Co.,  61  Fed.  6,  apply- 
ing principle  to  suit  on  mechanic's  lien,  under  statute  requiring  all 
lienholders  to  be  made  parties. 
XV— 79   & 
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In  partition  soli  incidental  controversy  does  not  Justify  removal. 

Approved  in  Hanrick  v.  Hanrick,  153  U.  S.  198,  38  L.  Ed.  687,  14 
Sup.  Ct.  837,  holding  one  of  several  defendants,  being  citizen  of  same 
State  as  plaintiff,  cannot  remove  cause  for  prejudice  between  himself 
and  other  defendants;  Cella  v.  Brown,  144  Fed.  757,  75  C.  C.  A.  608 
(affirming  136  Fed.  442,  444),  holding  bank  paying  complainant's  share 
of  railroad's  debts  under  reorganization  agreement  not  necessary  party 
to  suit  against  B.  to  avoid  agreement;  Boatmen's  Bank  v.  Fritzlen, 
135  Fed.  661,  68  C.  C.  A.  288,  holding  suit  to  avoid  first  mortgages  for 
fraud  did  not  involve  separable  foreclosure  of  second  mortgage; 
MacGinniss  v.  Boston  etc.  Silver  Min.  Co.,  119  Fed.  101,  55  C.  C.  A. 
648,  applying  rule  in  suit  by  stockholder  of  domestic  corporation 
against  such  corporation  and  foreign  corporation  to  enjoin  latter  from 
controlling  domestic  corporation. 

Distinguished  in  Lake  St.  El.  Ry.  Co.  v.  Ziegler,  99  Fed.  122, 123, 124, 
39  C.  C.  A.  431,  holding  joinder  of  resident  trustees  in  action  by  corpo- 
ration against  nonresident  stock  and  bondholders  for  accounting  and 
surrender  of  stock  and  bonds  did  not  deprive  Federal  court  of  juris- 
diction. 

Where  separable  controversy  has  been  settled  by  stipulation,  cause 
should  be  remanded. 

Approved  in  Youtsey  v.  Hoffman,  108  Fed.  701,  remanding  cause 
where  action  dismissed  as  to.  defendant,  who  alone  is  citizen  of  other 
State;  Bane  v.  Keefer,  66  Fed.  612,  applying  principle  to  suit  against 
citizens  of  Indiana  and  Ohio,  and  later  discontinued  as  to  Ohio  de- 
fendant; Prince  v.  Illinois  Cent.  R.  Co.,  98  Fed.  3,  arguendo. 

Costs  on  reversal  and  remand  of  cause  wrongfully  removed  from  State 
court  should  be  at  petitioner's  costs. 

Approved  in  Martin  v.  Snyder,  148  U.  S.  664,  37  L.  Ed.  602,  13 
Sup.  Ct.  706,  and  Tennessee  v.  Union  &  Planters'  Bank,  152  U.  S.  464, 
88  I*.  Ed.  515,  14  Sup.  Ct.  658,  both  following  rule;  Tod  v.  Cleveland 
etc.  Ry.  Co.,  65  Fed.  149,  12  C.  C.  A.  521,  taxing  costs  upon  defendant 
removing  cause  where  it  is  remanded  to  State  court;  Pellett  v.  Great 
Northern  R.  Co.,  105  Fed.  195,  holding,  under  Judiciary  Act  of  March 
3,  1875,  §  5,  Circuit  Court  may  award  statutory  costs  in  favor  of 
plaintiff,  including  attorney's  docket  fee,  though  case  remanded  for 
want  of  jurisdiction;  Carrau  v.  United  States  Fidelity  etc.  Co.,  47 
Wash.  657,  92  Pac.  424,  holding,  in  action  on  cost  bond,  that  Federal 
Circuit  Court,  not  having  jurisdiction  of  case,  had  authority  to  require 
cost  bond. 

Distinguished  in  Vaughan  v.  McArthur  Bros.  Co.,  227  Fed.  368, 
where,  after  pendency  of  suit  in  Federal  court  for  eight  years,  plaintiff, 
after  filing  new  pleadings,  consenting  to  reference  and  taking  testi- 
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mony,  moves  to  remand  on  ground  that  one  of  plaintiffs  has  been 
from  beginning  of  suit  of  same  State  as  defendant,  costs  should  be 
taxed  to  plaintiff. 

144  U.  8.  533-548,  36  L.  Ed  532,  12  Sup.  Ct.  720,  SHABON  v.  TUCKEB. 

Adverse  possession  most  be  open,  visible,  continuous,  exclusive  and 
under  claim  of  right. 
Approved   in  Eastern   Oregon  Land   Co.   v.   Cole,   92  Fed.   951,   35 

C.  C.  A.  100,  following  rule;  Breeden  v.  Breeden,  230  Fed.  53,  54, 
holding  there  was  no  such  adverse  possession  as  equity  would  recognize, 
where  evidence  was  conflicting,  and  there  was  no  testimony  of  dissev- 
erance of  privity  between  vendor  and  vendee,  and  dismissing  bill 
alleging  fifteen  years'  adverse  possession;  Tyee  Consol.  Min.  Co.  v. 
Langstedt,  121  Fed.  712,  59  C.  C.  A.  129,  holding  finding  in  ejectment 
by  owner  of  legal  title  to  mining  claim  to  recover  portion  thereof  that 
defendant  has  been  in  open,  notorious  and  continuous  possession,  with 
claim  of  ownership  is  insufficient;   Dangerfield  v.  Williams,  26  App. 

D.  C.  515,  where  religious  body  enters  upon  land  conveyed  to  it  for 
graveyard  purposes,  and  conveyance  is  void,  as  in  contravention  of 
statute,  it  may  acquire  title  by  adverse  possession;  Flesher  v.  Calla- 
han, 32  Okl.  286,  122  Pac.  491,  holding  deed  is  valid  where  land  con- 
veyed, though  not  in  possession  of  grantor,  is  not  held  adversely  by 
occupant;  Wade  v.  Crouch,  14  Okl.  597,  78  Pac.  92,  one  in  possession 
by  permission  of  another  is  not  adverse  possessor;  Lathrop  v.  Levarn, 
83  Vt.  4,  74  Atl.  332,  in  action  for  trespass  for  cutting  timber,  plain- 
tiff's possession  without  intention  to  claim  title  did  not  give  him 
absolute  title  by  adverse  possession  to  undivided  portion  of  pitch  lot. 

Distinguished  in  Scott  v.  Hyde,  21  D.  C.  538,  539,  holding  in  suit 
to  quiet  title  by  complainants  in  possession  that  tax  deed  of  1890  is 
void  and  should  be  set  aside,  and  defective  deed  of  1840  did  not  even 
cast  cloud  on  title. 

Necessity  for  color  of  title,  not  expressly  made  a  condition  by 
statute,  in  adverse  possession.  Note,  15  L.  R.  A.  (N.  S.)  1189, 
1196,  1200,  1208,  1258. 

Object  of  bill  of  peace  stated. 

Approved  in  Boise  Artesian  Hot  etc.  Water  Co.  v.  Boise  City,  213 
U.  S.  286,  53  L.  Ed.  800,  29  Sup.  Ct.  426,  dismissing  bill  to  enjoin  col- 
lection of  license  fee  imposed  by  city  ordinance  on  public  service  cor- 
poration, where  only  one  suit  to  collect  tax  was  pending;  Kansas  City 
Southern  Ry.  Co.  v.  Quigley,  181  Fed.  203,  bill  is  not  maintainable, 
on  ground  of  multiplicity,  by  railroad  removing  division  point  to  pre- 
vent property  owners  from  suing  for  damages  or  to  enforce  specific 
performance  of  contract;  Vandalia  Coal  Co.  v.  Lawson,  43  Ind  App. 


144  U.  S.  533-548       NOTES  ON  U.  S.  REPORTS.  1252 

234,  87  N.  E.  50,  dismissing  bill  to  enjoin  eighteen  persons  injured  by 
explosion  in  coal  mine  from  bringing  actions  for  injuries;  Cumberland 
Telephone  etc.  Co.  v.  Williamson,  101  Miss.  8,  57  South.  560,  dismissing 
bill  by  telephone  company  to  enjoin  four  actions  at  law  for  removal 
of  telephones  by  subscribers  of  rural  company  whose  plant  complain- 
ant purchased. 

What  is  necessary  to  support  bill  to  put  an  end  to  controversy,  stated. 
'  Approved  in  Title  etc.  Restoration  Co.  v.  Kerrigan,  150  Cal.  320, 
119  Am.  St.  Rep.  199,  8  L  R,  A,  (N.  8.)  682,  88  Pac.  364,  act  of 
June,  1906,  providing  for  quieting  of  title  in  case  of  loss  of  records 
by  lire,  flood  or  earthquake,  is  not  void  on  ground  that  proceedings  are 
not  judicial;  Great  Hive  L.  O.  T.  M.  v.  Supreme  Hive,  129  Mich.  333, 
88  N.  W.  885,  enjoining  use  of  ritual  of  fraternal  benefit  society  in 
other  States;  City  of  Albert  Lea  v.  Nielsen,  83  Minn.  251,  86  N.  W. 
84,  holding  where  community  of  interest  in  subject  matter,  or  common 
title  from  which  all  defendants'  separate  claims  and  all  issues  have 
arisen,  can  be  shown,  equitable  action  lies  to  restrain  defendants  from 
prosecuting  separate  actions  at  law  against  plaintiff;  Cartright  v.  Cart- 
right,  70  W.  Va.  510,  Ann.  Oaa.  1914A,  578,  74  S.  E.  657,  equity  will 
entertain  suit  of  grantee  of  real  estate  to  establish  lost  deed,  where 
such  relief  is  necessary  to  protect  her  rights  in  land,  although  no 
other  relief  is  demanded. 

Actual  possession  is  not  essential  to  establish  title  by  adverse  posses- 
sion. 

Approved  in  American  etc.  Cooperage  Co.  v.  Butler  Co.,  93  Fed.  304, 
holding  Circuit  Court  may  entertain  suit  to  quiet  title  where  complain- 
ant is  in  possession. 

Bill  quia  timet  is  brought  generally  to  remove  existing  cause  of  con- 
troversy as  to  title. 

Approved  in  Graves  v.  Ashburn,  215  U.  S.  335,  54  L.  Ed.  221,  30 
Sup.  Ct.  108,  holding  suit  in  equity  may  be  maintained  to  remove 
cloud  on  title  and  cancel  fraudulent  deed  of  timber  lands  in  Georgia 
without  allegation  of  possession;  North  Star  Lumber  Co.  v.  Johnson, 
196  Fed.  58,  holding  Federal  court  has  jurisdiction  of  bill  to  quiet  title 
where  requisite  diversity  of  citizenship  exists,  and  in  such  suit  court 
may  inquire  into  jurisdiction  of  State  court  to  render  judgment  relied 
on  by  one  claiming  under  it;  Wilmore  Coal  Co.  v.  Brown,  147  Fed. 
946,  upholding  jurisdiction  over  bill  by  complainant  in  possession  to 
cancel  leases  as  cloud  on  title,  irrespective  of  pendency  of  law  action 
in  other  jurisdiction  on  some  of  leases  to  which  action  plaintiff  not 
party;  Brewster  v.  Lanyon  Zinc  Co.,  140  Fed.  818,  72  C.  C.  A.  213, 
upholding  bill  to  declare  forfeiture  of  record  of  oil  lease  and  its  can- 
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collation  as  cloud  on  title;  Work  v.  United  Globe  Mines,  12  Ariz.  343, 
100  Pac.  814,  holding  adverse  possession  of  mining  claims  for  statutory 
period  confers  title  sufficient  to  maintain  suit  to  quiet  title;  Freemon 
v.  Funk,  85  Kan.  482,  46  L.  R.  A.  (N.  S.)  487,  117  Pac.  1027,  holding 
title  fully  vested  by  adverse  possession  of  father  for  statutory  period 
can  be  quieted  as  against  daughter  in  suit  by  father's  guardian; 
Rector  etc.  of  St.  Stephen's  Protestant  Episcopal  Church  v.  Rector 
etc.  of  the  Church  of  Transfiguration,  201  N.  T.  10,  Ann.  Gas.  1912A, 
760,  94  N.  E.  193,  holding  church  corporation  entitled  to  judgment 
removing  cloud  upon  title  consisting  of  covenant  restricting  use  of 
property  to  church  purposes;  Swick  v.  Rease,  62  W.  Va.  560,  59  S.  E. 
511,  suit  to  declare  purchaser  of  land  trustee  and  to  set  aside  pur- 
chaser's deed  to  railroad  as  cloud  on  title  may  be  maintained,  though 
complainant  has  neither  legal  title  nor  possession ;  Whitehouse  v.  Jones, 
60  W.  Va.  689,  12  L.  R.  A.  (N.  S.)  49,  55  S.  E.  734,  where  claimant 
of  adversary  title,  notwithstanding  judgment  in  ejectment  against  him, 
still  claims  title,  owner  may  maintain  bill  in  equity  to  quiet  title  and 
to  enjoin  cutting  of  timber;  Rummel  v.  Butler  Co.,  93  Fed.  307,  hold- 
ing holder  of  legal  title  having  actual  possession,  entitled  to  decree 
of  quia  timet  against  subsequent  purchaser  from  grantor  with  notice. 

Distinguished  in  Gwin  v.  Brown,  21  App.  D.  C.  313,  where  it  is  ques- 
tion of  law  growing  out  of  repeal  of  old  statute  of  limitations,  whether 
action  of  ejectment  was  brought  within  reasonable  time  after  removal 
of  disability  of  infancy,  equity  will  not  enjoin  action  of  ejectment 
brought  by  person  formerly  under  such  disability,  but  will  await  result 
of  such  action;  Moore  v.  Shoemaker,  10  App.  D.  C.  10,  right  to  lateral 
support  exists  only  so  long  as  wall  continues  to  be  sufficient  for  pur- 
pose of  mutual  support  and  ceases  after  buildings  are  torn  down. 

Adverse  possession  for  requisite  time  gives  right  to  ejectment  against 
former  owner. 

Approved  in  United  States  v.  Chandler-Dunbar  Water  Power  Co., 
209  U.  S.  450,  52  L.  Ed.  887,  28  Sup.  Ct.  579,  holding  in  suit  to  remove 
cloud  on  alleged  title  to  two  islands  that  government's  claim  of  void 
patent  was  barred  by  statute  of  limitations;  Northern  Pac.  Ry.  Co. 
v.  Ely,  197  U.  S.  7,  49  L.  Ed.  642,  25  Sup.  Ct.  302,  title  to  congressional 
grant  for  right  of  way  not  acquired  by  adverse  possession  for  private 
use  under  State  limitation  statute  unless  land  so  situated  that  convey- 
ance for  railroad  would  have  beeen  confirmed  by  act  of  April  28,  1904; 
Toftec  Ranch  Co.  v.  Cook,  191  U.  S.  538,  48  L.  Ed.  293,  24  Sup.  Ct.  166, 
holding  adverse  possession  under  claim  of  right  for  statutory  period 
after  act  granting  land  and  before  issuance  of  patent  to  railroad  for 
part  of  its  land  grant  in  Utah,  and  not  within  its  right  of  way,  pre- 
vails against  patent;   United  States  v.  Exploration  Co.,  190  Fed.  407, 
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dismissing  bill  to  cancel  patent  for  fraud  not  brought  within  six  years 
required  by  act  of  1891,  although  bill  alleged  fraud  was  concealed  until 
after  lapse  of  six  years;  Bodcaw  Lumber  Co.  ^.  Bonnette,  135  La.  378, 
65  South.  496,  confirming  plaintiff's  claim  of  title  by  prescription  to 
land  in  suit  to  recover  land  and  timber,  where  defendant*  did  not  sue 
for  possession  within  five  years  from  1896,  under  act  of  1896,  extend- 
ing time  for  filing  of  suits  to  vacate  patents  issued  under  railroad 
grant;  South  Portland  Land  Co.  v.  Munger,  36  Or.  475,  60  Pac.  9, 
holding  equitable  cross-complaint  in  ejectment  whereby  defendant  claims 
title  to  land  in  controversy,  and  alleges  that  one  of  deeds  through 
which  he  claims  is  insufficient  to  convey  legal  title  owing  to  certain 
formalities  resulting  from  mutual  mistake  and  praying  for  its  reforma- 
tion, states  ground  for  equitable  relief;  Walker  v.  Converse,  148  III. 
628,  36  N.  E.  203,  following  rule;  Rudland  v.  Mastic,  77  Fed.  689, 
holding  claimant  of  legal  title  cannot  maintain  bill  against  purchaser 
at  administrator's  sale  after  statute  has  run,  though  ignorant  of  pro- 
ceedings; Raymond  v.  Morrison,  9  Wash.  161,  37  Pac.  320,  holding, 
under  Washington  code,  joinder  of  issue  of  averment,  in  answer  alleging 
adverse  possession,  sufficient. 

Distinguished  in  United  States  v.  Jones,  218  Fed.  974,  action  by  gov- 
ernment to  recover  damages  for  fraud  committed  in  procuring  title 
to  land  through  fraudulent  entry  and  proof  under  Homestead  Act 
is  not  barred  by  statute  of  limitations  of  act  of  1891;  Harvey  v. 
Miller,  24  App.  D.  C.  53,  land  owner  cannot  maintain  suit  to  enjoin 
adjacent  owner  from  erecting  fence  on  his  land  where  controversy  arises 
out  of  two  surveys  of  land. 

Effect  of  the  bar  of  the  statute  of  limitations.    Note,  95  Am.  St. 
Rep.  676. 

Retrospective  operation  of  statutes  of  limitation.    Note,  111  Am. 
St.  Rep.  456. 

Possessory  title  as  a  weapon  of  offense.    Note,  46  L.  R.  A.  (N.  S.) 
506. 

Relief  in  equity  la  shaped  according  to  circumstances  of  each  case. 

Approved  in  Riley  v.  Callahan  Mining  Co.,  28  Idaho,  546,  155  Pac. 
672,  where  mining  corporation  transfers  all  its  stock  to  another  mining 
corporation,  minority  stockholders  not  represented,  are  entitled  to  dis- 
tribution of  proportionate  share  of  corporate  assets  in  exchange  for 
surrender  of  stock. 

Distinguished  in  Walter  v.  Slater,  5  App.  D.  C.  362,  decree  in  par- 
tition suit  vesting  title  of  portion  of  real  estate  involved  in  strangers 
as  trustee  does  not  give  such  title  as  will  support  action  of  ejectment. 

Miscellaneous.  Cited  in  Marsh  v.  Atlanta  etc.  R.  Co.,  53  Fed.  168, 
incorrectly. 
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144  U.  8.  548,  36  L.  Ed.  587,  12  Sup.  Ct.  724,  STELLWAGEN  ▼.  TUCKEB. 

Possessory  title  as  a  weapon  of  offense.    Note,  46  L.  R.  A.  (N.  S.) 
506. 

144  U.  S.  549-560,  86  L.  Ed.  390,  12  Sup.  Ct,  975,  BBENHAM  V.  GERMAN- 
AMERICAN  BANK. 

Not  cited. 

144  U.  S.  560-567,  36  L.  Ed.  687,  12  Sup.  Ot  669,  OOOSAW  MDT.  CO.  ▼. 
SOUTH  CAROLINA. 

Statutory  grants  are  construed  strictly  In  favor  of  public. 
Approved  in  Blair  v.  Chicago,  201  U.  S.  473,  50  L.  Ed.  831,  26  Sup. 
Ct.  427,  construing  Chicago  street  railway  franchise;  Knoxville  Water 
Co.  v.  Knoxville,  200  U.  S.  33,  50  L.  Ed.  359,  26  Sup.  Ct.  224,  municipal 
grant  of  waterworks  franchise  does  not  impliedly  divest  city  of  power 
to  construct  own  works;  United  States  v.  Oregon  etc.  R.  R.  Co.,  164 
U.  S.  539,  41  L.  Ed.  545,  17  Sup.  Ct.  169,  holding  16  Stat.  94,  contem- 
plated building  two  separate  roads;  Atlantic  etc.  R.  R.  Co.  v.  Mingus, 
165  U.  S.  429,  41  L.  Ed.  777,  17  Sup.  Ct.  352,  holding,  by  grant  of  lands 
to  A.  &  P.  R.  R.,  Congress  did  not  intend  to  deprive  government  of 
right  to  retake  for  noncompliance  with  conditions;  Boise  City  v.  Boise 
Artesian  etc.  Water  Co.,  186  Fed.  709, 108  C.  C.  A.  523,  under  provision 
of  Idaho  statute  limiting  franchises  of  water  companies  to  term  not 
exceeding  fifty  years,  franchise  to  defendant's  predecessors  to  use 
streets  for  water  system,  not  specifying  term  of  grant,  was  not  for  fifty 
years,  but  mere  license  revocable  at  will  by  city,  and  did  not  deprive 
city  of  right  to  impose  license;  United  States  v.  Oregon  etc.  R.  Co., 
186  Fed.  893,  act  granting  lands  to  railroad  with  proviso  for  sale  to 
actual  settlers  does  not  create  trust  in  favor  of  persons  who  may  settle 
on  land,  as  trust  would  be  uncertain  as  to  beneficiaries  and  their 
interest;  United  States  v.  Rizzinelli,  182  Fed.  682,  phrase  "exclusive 
enjoyment"  in  section  2322,  U.  S.  Comp.  Stats.  1901,  means  use  of 
surface  for  mining  purposes,  and  location  of  mining  claim  within 
forest  reserve  did  not  give  locators  right  to  erect  saloon  without  per- 
mission of  Secretary  of  Agriculture;  City  of  Aurora  v.  Elgin  etc.  Trac- 
tion Co.,  227  111.  498,  118  Am.  St  Rep.  284,  81  N.  E.  548,  ordinance 
granting  license  to  street  railway  to  use  streets  did  not  give  it  right 
to  authorize  railroad  transporting  passengers  between  points  outside 
of  city  to  enter  city  and  transport  passengers  on  its  tracks  to  rail- 
road depot;  State  ex  rel.  County  Attorney  v.  Des  Moines  City  Ry.  Co., 
159  Iowa,  276,  140  N.  W.  444,  holding  franchise  granted  by  Des  Moines 
to  street  railway  was  not  in  perpetuity  nor  for  life  of  original  grantees, 
but  was  for  period  of  thirty  years  and  exclusive,  or  ambiguous  and 
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subject  to  explanation  by  parol;  Minor  v.  Erie  ete.  R.  R.  Co.,  171 
N.  T.  573,  64  N.  E.  456,  upholding  Mileage-book  Act  of  1805,  as  to 
railroad  thereafter  reorganized  under  Laws  1892,  c.  688;  dissenting 
opinion  in  Pennsylvania  Water  Co.  v.  City  of  Pittsburg,  226  Pa.  640, 
•75  AtL  951,  majority  holding  ordinance  granting  water  company  right 
to  construct  and  operate  waterworks  accepted  and  acted  upon  was 
contract  binding  upon  city  so  long  as  company  furnishes  suitable  supply 
of  water. 

Rule  that  grant  in  Constitution  or  statute  made  to  private  person 
or  to  corporation  is  to  be  construed  in  favor  of  public.  Note, 
Ann.  Oas.  1914A,  158. 

Statute's  title  or  preamble  may  be  leieiied  to  In  construing  it. 

Approved  in  Lapina  v.  Williams,  232  U.  S.  92,  58  L.  Ed.  520,  34 
Sup.  Ct.  196,  holding  use  of  word  "immigration"  in  title  of  act  of 
1907  cannot  overcome  fact,  as  evidenced  by  act  itself,  that  Congress 
intended  provisions  to  apply  to  all  aliens  and  not  exclusively  to  alien 
immigrants;  White  v.  United'  States,  191  U.  S.  550,  48  L.  Ed.  297, 
24  Sup.  Ct.  171,  holding  Navy  Personnel  Act  of  March  3,  1899,  does 
not  give  increased  pay  to  officers  who  had  reached  maximum  pay  be- 
fore passage  of  act ;  Knowlton  v.  Moore,  178  U.  S.  65,  44  L.  Ed.  979, 
20  Sup.  Ct.  756,  upholding  War  Revenue  Act  1898,  §§29,  30,  taxing 
inheritances  and  legacies;  United  States  v.  Nakashima,  160  Fed.  845, 
87  C.  C.  A.  646,  act  of  1903  excluding  aliens  afflicted  with  dangerous 
contagious  diseases  does  not  apply  to  alien  resident  afflicted  with  trachoma 
returning  after  temporary  absence;  St.  I^ouis  etc.  R.  Co.  v.  Delk,  158  Fed. 
935,  14  Ann.  Gas.  233,  86  C.  C.  A.  95,  Safety  Appliance  Act  of  1893,  re- 
quiring cars  in  interstate  commerce  to  be  equipped  with  automatic  coup- 
lers imposes  duty  upon  carrier  to  equip  cars  with  such  couplers  and  keep 
them  so  equipped,  but  carrier  is  only  required  to  use  reasonable  care 
to  keep  such  couplers  in  repair;  Rodgers  v.  United  States,  152  Fed. 
350,  81  C.  C.  A.  454,  provision  of  act  of  1903  excluding  aliens  afflicted 
with  loathsome  or  dangerous  contagious  disease  cannot  be  construed 
to  apply  to  aliens  domiciled  in  this  country  in  view  of  title  of  act; 
Spain  v.  St.  Louis  etc.  Ry.  Co.,  151  Fed.  530,  Federal  Employers' 
Liability  Act  construed  in  light  of  title  does  not  apply  to  employees 
in  intrastate  commerce,  and  is  valid  as  to  employee  engaged  in  inter- 
state commerce ;  The  Kestor,  110  Fed.  438,  holding  30  Stat.  755,  §  24, 
prohibiting  prepayment  of  seamen,  applies  to  prepayment  on  American 
soil  or  in  American  waters  of  Britishers  shipping  in  American  ports 
on  British  ships;  State  v.  Paulsen,  21  Idaho,  694,  123  Pac.  591,  holding 
resort  to  title  was  unnecessary  in  construing  provision  of  code  making 
it  felony  for  officer  or  director  of  corporation  to  make  false  report, 
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and  indictment  of  bank  director  was  sufficient ;  New  Orleans  etc.  R.  Co. 
v.  Railroad  Commission,  126  La.  1073,  53  South.  324,  affirming  dismissal 
of  action  where  railroad,  notified  by  commission  to  build  passenger 
and  freight  depot  in  certain  town  within  ninety  days,  institutes  pro- 
ceedings four  and  a  half  months  later  to  have  order  annulled  and 
defendant  pleads  prescription  in  bar  of  action;  Lovett  v.  Ferguson, 
10  S.  D.  50,  71  N.  W.  767,  following  rule;  Price  v.  Forrest,  173  U.  S. 
427,  43  L.  Ed.  756,  19  Sup.  Ct.  440,  following  rule  in  construction  of 
26  Stat.  1371;  dissenting  opinion  in  United  States  v.  Trans-Missouri 
Freight  Assn.,  166  U.  S.  353,  41  L.  Ed.  1032,  17  Sup.  Ct.  563,  majority 
construing  Act  of  July,  1890,  c.  647,  as  applying  to  common  carriers 
by  railroad. 


South  Carolina  act  of  1876  did  not  grant  perpetual,  exclusive  right  to 
mine  phosphate  In  Coosaw  Elver. 

Approved  in  State  ex  rel.  tiawson  v.  Akers,  92  Kan.  208,  Ann.  Oas. 
1916B,  543,  140  Pac.  651,  Kansas  statute  imposing  royalty  upon  taking 
of  sand  for  commercial  purposes  from  beds  of  streams  is  valid. 

If  cause  is  not  cognizable  by  Circuit  Court  in  equity,  It  should  be 
reformed  to  make  it  one  at  law. 

Approved  in  Stockton  v.  Oregon  etc.  R.  Co.,  170  Fed.  633,  fact  that 
action  is  brought  under  provision  of  Idaho  statute  does  not  defeat 
right  of  removal,  and  plaintiff  having  stated  equitable  cause  of  action 
may  be  required  to  replead  in  Federal  court. 

Proceedings  to  prevent  public  nuisance  should  be  brought  In  name  of 
attorney  general. 

Approved  in  Muncie  Nat.  Gas.  Co.  v.  Muncie,  160  Ind.  106,  66  N.  E. 
440,  holding  city  can  sue  gas  company,  using  streets  for  distribution 
of  gas  to  consumers,  to  enforce  contract  fixing  maximum  price  of  gas; 
Henry  v.  State,  87  Miss.  37,  39  South.  864,  Governor  cannot  sue  at  law 
in  name  of  State;  State  v.  Lord,  28  Or.  529,  31  L.  R.  A.  481,  43  Pac. 
480,  holding  injunction  does  not  lie  at  instance  of  private  person  to 
enjoin  officials  from  acting  pursuant  to  statute. 

Injunction  is  proper  remedy  to  abate  nuisance  or  purpresture. 
Approved  in  Guffey  v.  Smith,  237  U.  S.  113,  59  L.  Ed.  864,  35  Sup.  Ct. 
526,  where  ejectment  cannot  be  maintained  by  person  holding  gas  and 
oil  lease  against  another  claiming  under  later  lease,  earlier  lessee  may 
mainiain  suit  in  equity  to  enjoin  later  lessee  and  for  accounting;  Dono- 
van v.  Pennsylvania  Co.,  199  U.  S.  305,  50  L.  Ed.  204,  26  Sup.  Ct.  91, 
upholding  injunction  against  constant  unlawful  attempt  of  cabmen  to 
enter  depot  to  solicit  business  so  as  to  interfere  with  egress  and  ingress 
of  passengers;  United  States  v.  Rickert,  188  U.  S.  445,  47  L.  Ed.  539, 
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23  Sup.  Ct.  483,  upholding  injunction  by  government  against  unlawful 
taxation  by  State  of  property  used  in  cultivating  lands  allotted  to 
Indians  in  severalty;  Missouri  v.  Illinois,  180  U.  S.  245,  45  L.  Ed.  514, 
21  Sup.  Ct.  345,  upholding  equitable  jurisdiction  to  restrain  threatened 
daily  transportation  by  Chicago  sanitary  district  through  unnatural 
channel  of  sewage  which  will  poison  water  supply  of  inhabitants  of 
Missouri;  United  States  v.  Midway  Northern  Oil  Co.,  232  Fed.  629, 
government  may  maintain  suit  to  enjoin  trespass  upon  public  lands, 
where  defendants  are  extracting  oil  therefrom,  which  constitutes  their 
sole  value;  Continental  Trust  Co.  v.  Tallassee  Falls  Mfg.  Co.,  222  Fed. 
704,  705,  trustee  in  mortgage  of  real  property  given  to  secure  bonds, 
not  entitled  to  possession  because  there  has  been  no  default,  and 
unable  to  maintain  action  at  law  against  adverse  claimants  in  posses- 
sion improving  and  selling  property,  may  maintain  suit  to  cancel  deeds 
under  which  they  hold  as  clouds  on  title  conveyed  by  mortgage; 
Empire  State-Idaho  Min.  etc.  Co.  v.  Bunker  Hill  etc.  Concentrating  Co., 
121  Fed.  978,  58  C.  C.  A.  311,  upholding  bill  to  quiet  title  where 
defendant  owned  several  claims  on  same  lode  as  complainant,  under 
which  it  claimed  extralateral  rights  adverse  to  those  of  complainant, 
and  under  one  of  which  it  had  commenced  to  extract  ore;  State  ex  rel. 
Lyon  v.  Columbia  Water  Power  Co.,  82  S.  C.  192,  193,  129  Am.  St.  Rep. 
876,  17  Ann.  Gas.  343,  22  L.  R.  A.  (N.  S.)  435,  63  S.  E.  889,  890,  hold- 
ing State  is  entitled  to  injunction  against  construction  of  bridge  that 
will  interfere  with  navigation  of  canal,  although  value  of  navigation 
is  of  small  value  in  comparison  with  water  supply  of  city  depending 
upon  bridge ;  dissenting  opinion  in  United  States  v.  Lewis,  5  Ind.  Ter.  11, 
76  S.  W.  303,  majority  holding  Chickasaw  Indian  in  possession  of  his 
prospective  allotment  has  right  to  lay  out  town  and  rent  lots,  no  legal 
or  political  subdivisions  being  created;  Franklin  Tel.  Co.  v.  Harrison, 

145  U.  S.  474,  36  L.  Ed.  781,  12  Sup.  Ct.  905,  granting  injunction 
against  termination  of  telegraphic  contract;  In  re  Debs,  158  U.  S. 
588,  39  L.  Ed.  1104,  15  Sup.  Ct.  908,  holding,  in  exercise  of  enumerated 
power,  United  States  may  remove  every  obstruction  upon  highways 
to  carrying  of  mails;  United  States  v.  Union  Pac.  Ry.  Co.,  160  U.  S. 
52,  40  L.  Ed.  337,  16  Sup.  Ct.  209,  holding  government  may  seek  cancel- 
lation of  agreements  tinder  which  telegraph  company  asserts  rights 
inconsistent  with  law;  North  Bloomfield  etc.  Min.  Co.  v.  United  States, 
88  Fed.  679,  32  C.  C.  A.  84,  enjoining  obstruction  to  navigable  waters 
at  suit  of  government;  Bienville  etc.  Supply  Co.  v.  Mobile,  112  Ala. 
265,  57  Am.  St.  Rep.  31,  33  L.  R.  A.  61,  20  South.  743,  enjoining  water 
company  from  shutting  off  water  from  fire  hydrants;  State  v.  Ohio 
Oil  Co.,  150  Ind.  41,  49  N.  E.  815,  enjoining  oil  company  from  wasting 
natural  gas  where  large  number  of  people  dependent  on  gas  as  in- 
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expensive  fuel;  Louisville  etc.  R.  R.  Co.  v.  Commonwealth,  97  Ky.  695, 
31  S.  W.  479,  holding  injunction  lies  to  enjoin  corporation  from  ex- 
ceeding charter  powers;  State  v.  Patterson,  14  Tex.  Civ.  App.  469, 
37  S.  W.  479,  holding  nuisance  must  be  shown  to  be  injurious  to  rights 
or  property  of  public;  Coosaw  Min.  Co.  v.  Farmers'  Min.  Co.,  51  Fed. 
108,  Coosaw  Min.  Co.  v.  Carolina  Min.  Co.,  75  Fed.  862,  and  United 
States  v.  Joint  Traffic  Assn.,  76  Fed.  898,  all  arguendo. 

Nuisance  enjoined  at  suit  of  private  citizen.    Note,  1  Ann.  Oas.  39. 

When    injunction    against    nuisance    will    be    granted.    Note,    19 
E.  R.  G.  306. 

144  U.  S.  568,  36  L.  Ed.  544,  12  Sup.  Ot.  921,  UNITED  STATES  V.  COUNTY 
COUBT. 

Judgment  affirmed  on  authority  of  United  States  v.  County  of  Macon,  99 
U.  S.  582,  25  !•.  Ed.  381. 

Approved  in  United  States  v.  Macon  Co.  Court,  51  Fed.  884,  follow- 
ing rule;  Atchison  etc.  R.  R.  Co.  v.  Territory,  11  N.  M.  677,  72  Pac. 
17,  claim  against  county  merged  into  judgment  carries  with  it  all 
infirmities  of  want  of  authority  of  county  commissioners  to  levy  tax  to 
pay  claim. 

144  U.  S.  568-570,  S6  L.  Ed,  544,  12  Sup.  Ot.  921,  KEIXAM  v.  KEITH. 

Necessary  diverse  citizenship  must  exist  both  at  time  of  commencement 
of  suit  and  petition, 

Approved  in  Anaconda  Copper  Min.  Co.  v.  Butte-Balaklava  Copper 
Co.,  200  Fed.  810,  suit  by  citizen  of  Montana  against  resident  of 
territory  of  Arizona  is  not  removable  where  territory  is  made  State 
after  issue  joined;  Mattingly  v.  Northwestern  Virginia  R.  R.  Co.,  158 
U.  S.  56,  39  L.  Ed.  895,  15  Sup.  Ct.  726,  following  rule;  St.  Louis  etc. 
Ry.  Co.  v.  Newcom,  56  Fed.  953,  6  C.  C.  A.  172,  holding  averment  that 
defendant  is  corporation  operating  in  Arkansas  and  having  agent 
there  insufficient;  Baltimore  etc.  R.  Co.  v.  McLaughlin,  73  Fed.  522, 
19  C.  C.  A.  551,  holding  amendment  to  original  pleading  of  plaintiff 
speaks  as  of  time  of  filing  original,  and  need  not  expressly  state  that 
allegations  of  citizenship  refer  to  that  time;  Duncan  v.  St.  Louis  etc. 
Ry.  Co.,  49  La.  Ann.  1702,  22  South.  925,  holding  corporation  does  not 
lose  its  citizenship  by  consolidation  with  another;  Koenigsberger  v.  Rich- 
mond etc.  Min.  Co.,  158  U.  S.  50,  39  L.  Ed.  892, 15  Sup.  Ct.  755,  Ladd  v. 
West,  55  Fed.  355,  and  Kinney  v.  Columbia  Savings  etc.  Assn.,  191 
U.  S.  81,  48  L.  Ed.  105,  24  Sup.  Ct.  30,  all  arguendo. 

Distinguished  in  La  Belle  Box  Co.  v.  Stricklin,  218  Fed.  533,  134 
C.  C.  A.  257,  defective  removal  petition  in  action  for  injuries  accepted 
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by   State   court   gives   Federal   court  jurisdiction   where   diversity   of 
citizenship  may  be  presumed  from  entire  record. 

Time  and  manner  of  raising  and  deciding  questions  in  State  court 
to  obtain  review  in  Federal  Supreme  Court.  Note,  63  L.  R.  A*  38, 
39,  57. 

Costs  on  reversal  for  want  of  jurisdiction  are  taxable  to  petitioner  for 
removal. 

Approved  in  Tug  River  etc.  Salt  Co.  v.  Brigel,  67  Fed.  630, 14  C.  C-  A. 
577,  following  rule. 

144  U.  8.  570-673,  36  L.  Ed.  545,  12  Sup.  Ct.  767,  NATIONAL  EXCHANGE 
BANK  v.  PETERS. 

Circuit  Court's  Judgments  are  reviewable  by  Circuit  Court  of  Appeals 
either  by  writ  of  error  or  appeal. 

Approved  in  United  States  v.  Ady,  76  Fed.  360,  22  C.  C.  A.  223,  fol- 
lowing rule. 

Pending  easer  fall  with  repeal  of  law  giving  jurisdiction,  unless  ex- 
pressly provided  for. 

Approved  in  In  re  Feland's  Estate,  26  Okl.  452,  110  Pac.  738,  act 
of  1898,  known  as  Atoka  Agreement,  repealed  act  of  1897,  giving 
probate  jurisdiction  over  Indian  estates,  and  vested  such  jurisdiction 
in  tribal  courts,  and  power  to  proceed  in  pending  case  as  to  Feiand's 
Estate  was  withdrawn;  Royston  v.  Miller,  76  Fed.  54,  arguendo. 

Under  Judiciary  Act  of  1891  appeals  In  enumerated  classes  of  cases, 
unless  taken  before  July  1st,  were  dismlssible. 

Approved  in  Ogden  v.  United  States,  148  U.  S.  391,  87  L.  Ed.  494, 
13  Sup.  Ct.  602,  Mason  v.  Pewabic  Min.  Co.,  153  U.  S.  366,  88  L.  Ed. 
747,  14  Sup.  Ct.  849,  and  Little  Rock  etc.  R.  R.  Co.  v.  East  Tennessee 
etc.  R.  Co.,  159  U.  S.  699,  40  L.  Ed.  811,  16  Sup.  Ct.  189,  all  following 
rule ;  Nashua  etc.  R.  Corp.  v.  Boston  etc.  R.  Corp./  51  Fed.  931,  2 
C.  C.  A.  542,  holding,  where  decree  rendered  after  July  1,  1891,  falling 
under  Act  of  March,  1891,  c.  517,  §  6,  appeal  is  to  Circuit  Court  of 
Appeals. 

Supreme  Court's  appellate  powers  are  regulated  and  limited  by  acts  of 
Congress. 

Approved  in  American  Const.  Co.  v.  Jacksonville  etc.  Ry.  Co.,  148 
U.  S.  378,  37  L.  Ed.  489,  13  Sup.  Ct.  761,  holding  mandamus  does  not 
lie  to  Circuit  Court  of  Appeals  to  review,  or  to  Circuit  Court  to  dis- 
regard, decree  of  Circuit  Court  of  Appeals  made  on  appeal  from  inter- 
locutory decree  of  Circuit  Court;  Evansville  etc.  R.  R.  Co.  v.  Terre 
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Haute,  161  Ind.  36,  67  N.  E.  690,  under  Act  of  1899,  p.  270,  §§  82,  83, 
in  proceedings  for  assessment  of  damages  for  property  taken  for  public 
street  pending  for  trial  on  appeal  to  Circuit  Court  at  time  of  act,  no< 
appeal  can  be  taken  from  Circuit  Court;  State  v.  Olsen,  39  Utah,  180, 
115  Pac.  969,  statute  giving  appeal  from  municipal  court  to  District 
Court  denies  by  implication  right  of  appeal  to  Supreme  Court,  and 
appeal  of  person  convicted  of  selling  intoxicating  liquors  is  dismissed; 
dissenting  opinion  in  Ex  parte  France,  176  Ind.  129,  95  N.  E.  535, 
majority  holding  that  provision  of  act  of  1911,  making  decision  of 
appellate  court  within  jurisdiction  conferred  upon  it  withdraws  revis- 
ing power  from  Supreme  Court  and  is  invalid. 

144  U.  8.  573-580,  36  L.  Bd.  546,  12  Sop.  Ot.  757,  BROWN  v.  MASSACHU- 
SETTS. 

Federal  question  must  appear  to  have  been  specially  set  up  to  give 
Supreme  Court  jurisdiction. 

Approved  in  John  v.  Paullin,  231  U.  S.  585,  58  L.  Ed.  888,  34  Sup.  Ct. 
178,  no  Federal  right  is  denied  by  appellate  court  of  State  dismissing 
appeal  from  lower  court  because  its  jurisdiction  was  not  invoked  in 
accordance  with  State  laws;  Morrison  v.  Watson,  154  U.  S.  115,  38 
£.  Ed.  929,  14  Sup.  Ct.  997,  following  rule ;  Winona  etc.  Land  Co.  v. 
Minnesota,  159  U.  S.  541,  40  L.  Ed.  253,  16  Sup.  Ct.  88,  holding  Federal 
question  must  be  first  presented  in  State  court;  State  v.  Schuman,  36 
Or.  24,  58  Pac.  663,  holding,  in  prosecution  for  unlawfully  selling  trout, 
immunity  from  prosecution  cannot  be  first  urged  on  appeal;  Moliter 
v.  Wabash  R.  Co.,  180  Mo.  App.  92,  168  S.  W.  253,  in  personal  injury 
action  by  railroad  employee,  where  petition  is  based  on  State  laws, 
motion  for  new  trial  on  ground  that  evidence  shows  action  is  gov- 
erned by  Federal  Employers'  Liability  Act  is  sufficient  to  raise  Federal 
question;  Ellison  v.  City  of  Lamoure,  30  N.  D.  52,  151  N.  W.  991,  in 
action  to  set  aside  special  assessment  for  construction  of  sewer  and  to 
enjoin  collection  thereof,  Federal  question  raised  for  first  time  on  peti- 
tion for  rehearing  comes  too  late. 

Miscellaneous.  Cited  in  Hibben  v.  Smith,  191  U.  S.  324,  48  L.  Ed. 
201,  24  Sup.  Ct.  88,  to  point  that  assessment  of  property  of  individual 
members  of  board,  made  by  board,  is  valid  if  authorized  by  statute; 

144  U.  S.  581-584,  36  L.  Ed,  551,  12  Sup.  Ot.  751,  WINDETT  V.  UNION 
MUTUAL  LIFE  DNS.  OO. 

Mortgagor  is  properly  chargeable  with  sums  paid  to  extinguish  tax 
titles. 

Approved  in  South  Dakota  v.  North  Carolina,  192  U.  S.  311,  48  L.  Ed. 
458,  24  Sup.  Ct.  273,  upholding  jurisdiction  over  suit  by  one  State 
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against  another  to  enter  decree  for  foreclosure  and  sale  of  stock  owned 
by  debtor  State  securing  bonds  of  such  State,  though  bonds  originally 
owned  by  individual  who  donated  them  to  complainant;  Worcester  v. 
Boston,  179  Mass.  51,  60  N.  E.  412,  holding  where  mortgage  provided 
that  mortgagor  and  those  claiming  under  him  should  pay  all  taxes, 
and  mortgagee,  to  protect  interest,  was  compelled  to  redeem  property 
from  tax  sale,  he  could  add  this  amount  to  mortgage  debt;  Farmers' 
Security  Bank  v.  Martin,  29  N.  D.  278,  279,  L.  R.  A.  1915D,  432,  150 
N.  W.  574,  575,  in  action  to  foreclose  mortgage  for  nonpayment  of 
taxes  by  mortgagors,  equity  will  not  allow  mortgagors  to  whose  benefit 
payment  by  mortgagee  inured  to  assert  invalidity  of  taxes  so  paid  in 
good  faith  to.  protect  its  security ;  Weinreich  v.  Hensley,  121  Cal.  657, 
54  Pac.  257,  holding  assessment  by-  reclamation  of  district  when  paid 
by  mortgagee  may  be  added  to  mortgage;  Rowse  v.  Johnson,  66  Mo.  App. 
62,  arguendo. 

Right  of  attorney,  in  absence  of  express  agreement,  to  compensa- 
tion for  debarring  himself  from  representing  antagonistic  inter- 
ests.   Note,  19  L.  R.  A.  (N.  8.)  961. 

Right  to  contest  validity  of  tax  paid  by  mortgagee.  Note,  L.  R.  A. 
1915D,  434. 

Agreement  to  pay' retainer  for  Ben  vices  never  performed  can  never  be 
implied. 

Approved  in  Buckles  v.  Northeast  Kansas  Telephone  Co.,  79  Kan.  37, 
99  Pac.  814,  in  action  to  recover  for  legal  services  and  for  retainer  fees, 
judgment  of  District  Court  setting  aside  finding  of  referee  allowing 
retainer's  fees  was  affirmed. 

Distinguished  in  Blair  v.  Columbian  etc.  Co.,  191  Mass.  337,  77  N.  E. 
763,  right  of  attorneys  to  charge  retainer  in  addition  to  charges  for 
ordinary  services  is  not  limited  to  cases  of  express  stipulation  for 
retainer. 

Right  of  attorney  to  retaining  fee.    Note,  19  Ann.  Gas.  489. 

144  U.  8.  585-601,  36  L.  Ed.  562,  12  Sup.  Ct.  759,  CRAWFORD  v.  NEAI*. 

Circuit  Court  will  not  take  jurisdiction  on  ground  of  diverse  citizen- 
ship, where  assignment  la  fictitious. 

Approved  in  Turnbull  v.  Ross,  141  Fed.  652,  72  C.  C.  A.  609,  following 
rule ;  Woodside  v.  Beckham,  216  U.  S.  121,  54  L.  Ed.  411,  30  Sup.  Ct.  367, 
affirming  dismissal  of  action  to  recover  claim .  against  mining  company 
and  claims  of  thirty  other  persons,  assigned  to  plaintiff,  where  no  claim 
is  sufficient  to  confer  jurisdiction  on  Federal  court;  Blair  v.  Chicago, 
201  U.  S.  449,  50  L.  Ed.  821,  26  Sup.  Ct.  427,  New  York  corporation 
may  sue  in  Federal  courts  on  notes  of  Illinois  corporation  though  treas- 
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urer  of  latter  to  whom  notes  payable  was  Illinois  citizen;  Dickerman 
v.  Northern  Trust  Co.,  176  U.  S.  192,  44  L.  Ed.  430,  20  Sup.  Ct.  315, 
holding  judgment  against  corporation  not  collusive  so  as  to  prevent 
its  nonpayment  from  constituting  default  for  which  mortgage  debt  may 
be  declared  due  under  mortgage,  merely  because  action  was  undertaken 
to  create  such  default;  Alkire  Grocery  Co.  v.  Riches  in,  91  Fed.  84, 
holding  assignment  for  purpose  of  conferring  Federal  jurisdiction  not 
fraudulent. 

While  collusive  transfer  to  hinder  creditors  la  void,  debtor  may  prefer 
In  good  faith. 

Approved  in  United  States  Rubber  Co.  v.  American  Oak  Leather  Co., 
181  U.  S.  448,  45  L.  Ed.  946,  21  Sup.  Ct.  676,  holding  preferences  by 
confessed  judgments  and  assignments  which  are  constructively  but 
not  actually  fraudulent  against  other  creditors  of  an  insolvent  corpora- 
tion, though  set  aside  in  suit  by  other  creditors,  will  not  preclude  those 
who  have  taken  invalid  preferences  from  sharing  with  unsecured  cred- 
itors pro  tanto;  Kemp  v.  National  Bank  of  the  Republic,  109  Fed.  51, 
48  C.  C.  A.  213,  holding,  under  Virginia  laws,  insolvent  debtor  may 
prefer  creditors  in  good  faith  for  valuable  consideration;  Dorrance  v. 
McAlester,  1  Ind.  Ter.  486,  45  S.  W.  145,  holding  sale  of  entire  stock 
of  goods  to  creditor  was  fraudulent,  and  denying  recovery  of  goods 
in  action  by  creditor  against  marshal  having  possession  under  attach- 
ment. 

Knowledge  of  vendee  as  affecting  validity  of  fraudulent  conveyance. 
Note,  34  Am.  St.  Rep.  402. 

Participation  in  debtor's  fraudulent  intent  invalidating  transfer. 
Note,  31  L.  R.  A.  616,  620,  634,  637. 

Participation  in  vendor's  fraud  invalidating  transfer  for  good  con- 
sideration.   Note,  32  L.  R.  A.  72. 

Extinguishment  of  existing  debt  la  valuable  consideration  for  bona  fide 
purchase. 

Approved  in  Kincheloe  v.  Murray,  39  App.  D.  C.  521,  where  judgment 
creditor  knew  of  trust  deeds  upon  debtor's  property,  and  debtor's  son, 
having  no  knowledge  of  judgment  debt,  purchases  property  to  prevent 
foreclosure  of  trust  deeds,  parent's  conveyance  will  not  be  set  aside 
on  ground  of  fraud;  Douglas  v.  Walker,  42  Tex.  Civ.  215,  92  S.  W. 
1028,  fictitious  transfer  of  claim  to  mere  nominal  party  to  confer  juris- 
diction on  court  of  another  county  is  insufficient ;  Leahy  v.  Ortiz,  38 
Tex.  Civ.  318,  85  S.  W.  825,  assignment  of  cause  of  action  for  breach 
of  contract  to  resident  of  another  county  in  consideration  of  cancella- 
tion of  note  for  one  thousand  dollars  to  secure  jurisdiction  of  court 
in  that  county  cannot  be  objected  to  as  fraudulent. ' 
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Creditor's  right  to  buy  property  from  debtor  to  satisfy  debt.   Note, 
36  L.  R.  A.  361. 

Attacking  creditor  must  show  fraud,  bat  haying  shown  fraudulent  in- 
tent, burden  shift*. 

Approved  in  Adler  Goldman  Commission  Co.  v.  Williams,  211  Fed. 
536,  while,  as  general  rule,  creditors'  bill  to  set  aside  fraudulent  con- 
veyance can  only  be  maintained  by  person  who  has  reduced  claim 
to  judgment,  plaintiff's  right  to  sue  is  not  defeated  by  failure  to  reduce 
demand  to  judgment,  where  demand  is  admitted;  United  States  v.  De- 
troit Timber  etc.  Co.,  131  Fed.  675,  67  C.  C.  A.  1,  where  vendor  presents 
deeds  to  himself  prima  facie  valid  and  assures  purchaser  that  his  title 
under  them  is  perfect,  no  duty  to  investigate  further  is  imposed  on 
buyer  in  absence  of  other  circumstances  suggesting  investigation; 
De  Walt  v.  Doran,  21  D.  C.  175,  in  suit  by  creditor  to  set  aside  fraudu- 
lent conveyance,  fact  that  debtor's  attorney  who  drew  conveyance 
refuses  to  answer  question  whether  deed  was  to  avoid  effect  of  judg- 
ment raises  doubt  as  to  fairness,  and  vendee  must  prove  adequate  con- 
sideration ;  Heisch  v.  Bell,  11  N.  M.  529,  70  Pac.  572,  determining  that 
bill  of  sale,  to  creditor  attacked  as  fraudulent  conveyance  was  accom- 
panied by  change  of  possession ;  Brooks  v.  Garner,  20  Okl.  259,  97  Pac. 
996,  where  deed  is  attacked  for  fraud,  and  grantee  pleads  that  he  is 
bona  fide  purchaser,  burden  of  proof  is  on  him,  and  plaintiff  need  only 
show  fraudulent  intent  of  grantor;  Treusch  v.  Ottenburg,  54  Fed.  878, 
4  C.  C.  A.  629,  upholding  instruction  that  creditor  obtaining  property 
honestly  acquired  by  debtor  must  have  knowledge  and  participate  in 
fraud  upon  creditors. 

Findings  of  master,  concurred  in  by  court,  are  presumed  correct. 
Approved  in  Mercantile  Trust  Co.  v.  Chicago  etc.  Ry.  Co.,  147  Fed. 
700,  78  C.  C.  A,  87,  Last  Chance  Min.  Co.  v.  Bunker  Hill  etc.  Concen- 
trating: Co.,  131  Fed.  588,  66  C.  C.  A.  299,  Furrer  v.  Ferris,  145  U.  S. 
134,  36  L.  Ed.  651,  12  Sup.  Ct.  821,  Oteri  v.  Scalzo,  145  U.  S.  590, 
36  L.  Ed.  828,  12  Sup.  Ct.  898,  Davis  v.  Schwartz,  155  U.  S.  637,  39 
L.  Ed.  293,  15  Sup.  Ct.  239,  Moiine  Flow  Co.  v.  Carson,  72  Fed.  389, 
18  C.  C.  A.  606,  Denver  etc.  R.  Co.  v.  Ristine,  77  Fed.  59,  23  C.  C.  A. 
13,  Kunsemiller  v.  Hill,  86  Fed.  200,  29  C.  C.  A.  658,  Tug  River  etc. 
Salt  Co.  v.  Brigel,  86  Fed.  823,  Ruhlender  v.  Chesapeake  etc.  R.  Co., 
91  Fed.  7,  33  C.  C.  A.  299,  Lake  Erie  etc.  R.  Co.  v.  Fremont,  92  Fed. 
731,  34  C.  C.  A.  625,  and  Cann  v.  Cann,  40  W.  Va.  152,  20  S.  E.  914. 
all  following  rule ;  Fisher  v.  Shropshire,  147  U.  S.  146,  37  L.  Ed.  116, 
13  Sup.  Ct.  206,  remanding  case  where  error  in  master's  computation; 
Warren  v.  Keep,  155  U.  S.  267,  39  L.  Ed.  145,  15  Sup.  Ct.  83,  and  Mor- 
gan v.  Daniels,  153  U.  S.  124,  38  It  Ed.  658,  14  Sup.  Ct.  773,  applying 
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principle  to  decision  of  patent  office;  Metropolitan  Nat.  Bank  v.  Rogers, 
53  Fed.  779,  3  C.  C.  A.  666,  applying  principle  to  findings  of  fact  by 
court  in  bill  in  equity;  Walters  v.  Western  etc.  R.  Co.,  69  Fed.  710, 
applying  principle  to  agreement  to  refer  receiver's  compensation  to 
master;  Standard  Cartridge  Co.  v.  Peters'  Cartridge  Co.,  69  Fed.  410, 
applying  principles  to  decision  of  patent  office  on  question  of  priority; 
Ottenberg  v.  Corner,  76  Fed.  266,  34  L.  R.  A.  622,  22  C.  C.  A.  163, 
holding,. under  Kansas  statute,  execution  of  chattel  mortgage  to  creditor 
not  invalidated  by  assignment  soon  after,  mortgagee  having  no  knowl- 
edge of  intent  to  assign;  Bosworth  v.  Hook,  77  Fed.  687,  23  C.  C.  A. 
404,  holding,  where  reference  to  master  made  on  motion  and  not  by 
stipulation,  court  may  determine  controversy  by  own  judgment;  United 
States  Trust  Co.  v.  Mercantile  Trust  Co.,  88  Fed.  153,  31  C.  C.  A.  427, 
holding  findings  of  master  conclusive  only  on  facts  and  not  on  inter- 
pretation of  documents;  Continuous  Glass  Press  Co.  v.  Schmertz  Wire 
Glass  Co.,  219  Fed.  205,  135  C.  C.  A.  85,  on  accounting  for  damages 
for  infringement  of  apparatus  and  process  patents,  while  there  was 
less  involved  method  of  ascertaining  profits,  there  was  no  clear  error 
in  master's  report;  Abbott  v.  Underwood,  216  Fed.  337,  132  C.  C.  A. 
479,  reversing  judgment  of  District  Court  based  on  findings  of  master, 
and  denying  specific  performance  after  her  death  of  wife's  executory 
contract  to  sell  her  land,  in  which  husband  did  not  join  as  to  one-half  of 
land,  which  under  Kansas  statute  becomes  property  of  husband  at  her 
death ;  Connor  v.  United  States,  214  Fed.  527,  131  C.  C.  A.  68,  holding 
findings  of  master  should  have  been  sustained,  and  reversing  judgment 
where  evidence  was  insufficient  to  warrant  cancellation  of  patents  to 
desert  land  on  ground  of  fraudulent  proof  as  to  reclamation  and  quan- 
tity of  water  appropriated;  Fong  Gum  Tong  v.  United  States,  192 
Fed.  321,  112  C.  C.  A.  572,  affirming  finding  on  issue  of  citizenship  of 
Chinese  person  in  deportation  proceedings,  based  on  conflicting  evi- 
dence; Bliss  v.  Washoe  Copper  Co.,  186  Fed.  825,  109  C.  C.  A.  133, 
affirming  decree  refusing  injunction  based  on  master's  report  as  to 
damage  done  to  crops  of  farmers  by  smoke  and  fumes  from  smelter; 
United  S.  S.  Co.  v.  Haskins,  181  Fed.  964,  104  C.  C.  A.  426,  af- 
firming decree  in  admiralty  suit  based  on  master's  report  as  to  dam- 
ages on  shipment  of  coffee  from  New  York  to  San  Francisco;  Boehm 
v.  Fairchild  Bros.  &  Foster,  179  Fed.  701,  103  C.  C.  A.  242,  affirming 
decree  based  on  master's  report;  Spring  Garden  Ins.  Co.  v.  Amusement 
Syndicate  Co.,  178  Fed.  522,  531,  102  C.  C.  A.  29,  in  suit  to  enjoin 
action  on  ten  insurance  policies  on  opera-house,  findings  of  master, 
upon  reference  by  stipulation,  that  policies  were  valid  and  amount  of 
loss  due  from  each  company,  is  affirmed;  Provident  Life  etc.  Co.  v. 
Camden  etc.  Ry.  Co.,  177  Fed.  862,  101  C.  C.  A.  68,  affirming  master's 
XV— 80 
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report  embodied  in  decree  that  receiver's  mortgage  was  prior  lien  to 
mortgages  under  foreclosure;  Wabash  Ry.  Co.  v.  Compton,  172  Fed. 
21,  96  C.  C.  A.  603,  affirming  judgment  of  Circuit  Court  based  on  report 
of  master  stating  account  to  determine  net  earnings  of  railroad  line 
composing  part  of  consolidated  system;  Cimiotti  Unhairing  Co.  v. 
American  Fur  Ref.  Co.,  168  Fed.  532,  93  C.  C.  A.  546,  affirming  decree 
of  Circuit  Court  modifying  master's  report  and  limiting  liability*  on 
injunction  bond  of  complainant  in  patent  case  to  amount  of  bond; 
Jefferson  Hotel  Co.  v.  Brumbaugh,  168  Fed.  872,  94  C.  C.  A.  279,  in 
suit  to  enforce  mechanic's  lien,  reference  was  simple  one  directed  by 
court  itself,  and  court  has  power  to  review  master's  findings  of  law  and 
fact;  Cimiotti  Unhairing  Co.  v.  American  Fur  Refining  Co.,  158  Fed. 
173,  holding  liability  of  complainant  is  limited  to  amount  of  injunction 
bond,  including  damages  and  costs,  and  modifying  report  of  master 
allowing  damages  and  costs  in  addition  to  amount  of  bond;  Li  lien  thai 
v.  McCormick,  117  Fed.  97,  54  C.  C.  A.  475,  applying  rule  to  findings 
on  conflicting  evidence;  Smith  v.  Means,  148  Fed.  90,  78  C.  C.  A.  10, 
applying  rule  to  findings  against  adverse  claimant  of  property  in  posses- 
sion of  bankruptcy  trustee ;  Meehan  v.  Nelson,  137  Fed.  737,  70  C.  C.  A. 
165,  applying  rule  in  suit  for  specific  performance;  Western  Union  Tel. 
Co.  v.  American  Bell.  Tel.  Co.,  105  Fed.  686,  applying  rule  in  suit  to 
determine  telephone  royalties;  Greenhaw  v.  Combs,  74  Ark.  338,  69 
L.  It.  A.  827,  85  S.  W.  769,  where,  in  suit  to  reform  deed,  order  entered 
appointing  surveyor  as  referee  and  directing  him  to  survey  land  in 
controversy,  hear  proof  and  report  findings,  his  findings  of  fact  are 
binding  on  court;  Hutchins  v.  Munn,  28  A  pp.  D.  C.  280,  affirming  decree 
confirming  creditor's  report  on  question  of  damages  for  injunction 
wrongfully  obtained;  Consaul  v.  Cummings,  24  App.  D.  C.  46,  affirming 
auditor's  findings  in  suit  for  partnership  accounting  between  admin- 
istrator of  deceased  partner  and  surviving  partner;  Haller  v.  Clark, 
21  D.  C.  135,  136,  and  York  v.  Tyler,  21  D.  C.  273,  both  affirming  de- 
cree based  on  report  of  auditor  in  suit  to  enforce  mechanic's  lien; 
Grafton  v.  Paine,  7  App.  D.  C.  266,  reversing  decree  confirming  report 
of  auditor,  in  suit  for  partnership  accounting,  for  error  in  distribution 
of  assets;  Hisey  v.  Peters,  6  App.  D.  C.  72,  holding  fact  of  priority 
of  invention  was  properly  found  by  examiners  and  Commissioner  of 
Patents  in  favor  of  appellee,  Peters,  in  interference  proceeding,  and 
affirming  decision;  Richardson  v.  Van  Auken,  5  App.  D.  C.  213,  general 
exceptions  to  auditor's  report  that  auditor  failed  to  give  credit  to 
decedent's  estate  for  money  paid  out  by  him  in  his  lifetime,  and  that 
auditor's  conclusions  of  fact  are  not  justified  by  testimony,  are  insuffi- 
cient; Finien  v.  Heinze,  32  Mont.  379,  80  Pac.  924,  applying  rule  to 
findings  in  suit  for  specific  performance;  dissenting  opinion  in  Gold- 
smith Silver  Co.  v.  Savage,  229  Fed.  629,  majority  affirming  decree  of 
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District  Court  for  defendant  based  on  master's  report  in  trademark 
infringement  case;  dissenting  opinion  in  Wells,  Fargo  &  Co.  v.  Walker, 
9  N.  M.  203,  50  Pac.  924,  majority  holding  in  suit  on  note  referred  by 
consent  to  master,  his  findings  of  fact,  which  were  sustained  by  evi- 
dence, were  conclusive. 

Conclusiveness  and  weight  of  master's  findings  of  fact.    Note,  19 
Ann.  Gas.  912. 

Transaction  void  in  part  is  entirely  so;  but  fraud  in  one  transaction 
does  not  avoid  another. 

Approved  in  Corwine  v.  Thompson  Nat.  Bank,  105  Fed.  199,  44 
C.  C.  A.  442,  holding  where  grantor  of  land  was  indorser  of  notes  of 
insolvent  corporation,  in  which  grantee's  husband  was  interested,  and 
deeds  withheld  from  record  so  as  to  secure  renewals  of  notes,  deeds 
were  void  as  to  those  induced  to  renew;  Little  Rock  v.  Frank,  63  Ark. 
28,  58  Am.  St.  Rep.  72,  37  S.  W.  403,  holding  void  provision  in  deed 
of  assignment  making  attorney's  fees  preferred  claim  does  not  invali- 
date rest  of  assignment;  Kock  v.  Bostwick,  113  Mich.  306,  71  N.  W. 
474,  holding  fact  one  mortgage  executed  by  directors  of  corporation  is 
void  does  not  make  other  void ;  Smith  v.  Sipperly,  9  Utah,  272,  34  Pac. 
55,  holding  assignment  for  benefit  of  creditors  containing  fraudulent 
preference  void  in  toto;  Coblentz  v.  Driver  Mercantile  Co.,  10  Utah, 
104,  37  Pac.  244,  holding  voluntary  deed  of  assignment,  fraudulently 
preferring  assignee,  void,  though  he  did  not  participate;  dissenting 
opinion  in  Chauncey  v.  Dyke  Bros.,  119  Fed.  21,  55  C.  C.  A.  579, 
majority  holding,  under  Ark.  Acts  1895,  p.  217,  §  3,  liens  of  laborers 
and  materialmen  prior  to  that  of  mortgage  given  to  raise  money  for 
improvements  as.  to  part  of  proceeds  not  used  for  improvements. 

144  U.   S.   601-603,   36   L.   Ed.   650,    12    Sop.    Ct   754,   MEYEBHEIM   v. 
BOBEBTSON. 

Not  cited. 

144  U.  S.  603-610,  86  L.  Ed.  560, 12  Sup.  Ot.  762,  BOBEBTSON  v.  SALOMON. 

Object  of  including  terms  "goring"  and  "gorings"  in  Tariff  Act  of 
March  3,  1883,  stated. 

Approved  in  Lobsitz  v.  United  States,  75  Fed.  834,  construing  "noilM 
under  section  388,  Tariff  Act  of  October,  1890. 

Gorings  are  dutiable  at  thirty  cents  per  pound  and  fifty  per  cent,  and 
webbings  of  cotton,  silk  and  india-rubber  at  thirty  per  cent. 

Approved  in  Lowenthal  v.  United  States,  71  Fed.  693,  18  C.  C.  A.  299, 
holding  dress  trimmings,  under  paragraph  398,  Act  of  October,  1890, 
not  limited  to  such  as  are  wrought  by  hand  or  braided  by  machinery. 


144  U-  S.  610-621        NOTES  ON  U.  S.  REPORTS.  1268 


144  U.  8.  610-621,  36  L.  Ed.  662,  12  Sap.  Ot  746,  NBSBIT  ▼.  RIVERSIDE 
INDEPENDENT  DIM. 

Municipal  bond  purchaser  is  bound  to  notice  constitutional  limitation 
on  municipality's  Indebtedness. 

Approved  in  City  of  Santa  Cruz  v.  Wykes,  202  Fed.  370, 120  C.  C.  A. 
485,  where  bonds  executed  by  corporation  operating  city  waterworks 
and  secured  by  mortgage  on  city  property  contain  no  recital  that  they 
were  executed  in  conformity  with  Constitution,  laws  or  ordinance,  hold- 
ers of  bonds  are  charged  with  notice  of  infirmities;  Brown  v.  City  of 
Newburyport,  209  Mass.  267,  Ann.  Gas.  1912B,  495,  95  N.  E.  508,  note 
purporting  to  evidence  loan  to  city  showing  on  its  face  lack  of  approval 
by  finance  committee  was  void  even  in  hands  of  bona  fide  purchaser; 
City  of  Guthrie  v.  New  Vienna  Bank,  4  Okl.  219,  38  Pac.  12,  holding 
void  Stats.  Okl.,  c.  14,  attempting  to  impose  provisional  debts  of  cer- 
tain towns  on  city  of  Guthrie  as  conflicting  with  debt  limit  imposed  by 
"24  'Stat.  171,  §  4;  Rathbone  v.  Board  of  Commrs.  of  Kiowa  County, 
73  Fed.  399,  Chilton  v.  Gratton,  82  Fed.  879,  and  Earles  v.  Wells,  94 
Wis.  296,  59  Am.  St.  Rep.  889,  68  N.  W.  967,  all  following  rule;  Coffin 
v.  Board  of  Commrs.  of  Kearney  County,  57  Fed.  143,  6  C.  C.  A.  288, 
holding  municipalities  not  estopped  by  recitals  in  bonds,  if  facts  matters 
of  public  record;  dissenting  opinion  in  West  Plains  Twp.  v.  Sage,  69 
Fed.  957,  16  C.  C.  A.  553,  majority  holding  entries  in.  township  record- 
book  of  agreement  of  sugar  company  to  locate  factory  not  notice  of 
illegality. 

Distinguished  in  Piatt  v.  Hitchcock  Co.,  139  Fed.  932,  71  C.  C.  A. 
649,  recitals  of  county  commissioners  in  bonds  that  they  were  issued 
under  authority  of  laws  specified  estop  county  as  against  bona  fide  pur- 
chaser where  at  time  of  issuance  board  had  authority  to  modify  last 
assessment;  National  Life  Ins.  Co.  v.  Board  of  Education,  62  Fed.  789, 
10  C.  C.  A.  637,  upon  question  of  inadequate  exercise  of  ample  power; 
Risley  v.  Howell,  64  Fed.  459,  12  C.  C.  A.  218,  holding,  where  recitals 
in  bonds  inspire  confidence,  purchaser  not  chargeable  without  notice, 
if  ordinance  recited  therein  misappropriates  bonds;  Farmers'  Loan 
etc.  Co.  v.  Toledo  etc.  Ry.  Co.,  67  Fed.  58,  holding  bonds  issued  by 
corporation,  where  only  defect  is  in  irregularity  in  method  of  increasing 
stock,  valid;  Flagg  v.  School  Dist.,  4  N.  D.  46,  25  L.  R.  A.  370,  58  N.  W. 
504,  holding,  where  legislature  gave  county  clerk  authority  to  pass 
upon  question  of  title  to  school  site,  his  certificate  on  school  bonds  is 
final. 

Municipal  bonds  in  the  hands  of  bona  fide  holders.    Note,  51  Am. 
St.  Rep.  836,  856. 

Recital  in  municipal  bond  that  debt  limit  has  not  been  exceeded  as 
•affecting  validity  thereof  in  hands  of  purchaser.    Note,  17  Ann. 
Gas.  1246. 
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Estoppel  of  public  corporation  to  deny  validity  of  bonds.    Note, 
L.  E.  A.  1915A,  938,  945,  946. 

Judgment  is  bar  to  second  suit  involving  same  cause  and  parties; 
where  cause  differs,  it  is  conclusive  only  of  points  decided. 

Approved  in  Bedford  etc.  Stone  Co.  v.  Oman,  134  Fed.  453,  following 
role;  County  of  Presidio  v.  Noel- Young  Bond  etc.  Co.,  212  U.  S.  75, 
53  L.  Ed.  409,  29  Sup.  Ct.  237,  purchaser  of  negotiable  county  bonds, 
without  notice  of  suit  on  interest  coupons,  is  not  bound  by  judgment 
invalidating  coupons;  Fayerweather  v.  Ritch,  195  U.  S.  301,  49  L.  Ed. 
211,  25  Sup.  Ct.  58,  validity  of  releases  is  res  adjudicata  where  validity 
put  in  issue  by  pleadings  and  court  could  not  have  rendered  judgment 
without  upholding  them;  United  States  Trust  Co.  v.  New  Mexico,  183 
U.  S.  540,  46  L.  Ed.  319,  22  Sup.  Ct.  174,  holding  reversal  by  Supreme 
Court  of  order  dismissing  intervening  petition  is  conclusive  of  prima 
facie  claim  presented  on  face  of  petition;  Barnes  v.  Cady,  232  Fed. 
321,  in  suit  to  foreclose  prior  mortgage  on  land,  default  of  trustee  of 
subsequent  mortgage  operated  only  as  admission  of  first  mortgagor's 
prior  interest,  and  was  not  bar  to  assertion  of  second  mortgage  lien; 
Hewitt  v.  Great  Western  Beet  Sugar  Co.,  230  Fed.  398,  decree  in  suit 
to  foreclose  mortgage  adjudging  receivers'  certificates  prior  lien  is  bar 
to  subsequent  suit  to  set  aside  such  decree  on  ground  that  it  was  outside 
issues  and  that  receivers'  certificates  were  invalid ;  United  States  v.  South- 
ern Oregon  Co.,  225  Fed.  567,  judgments  for  grantees  in  suits  to  cancel 
patents  to  small  portions  of  large  tract  of  land  on  ground  that  they  were 
included  in  patent  by  mistake  will  not  preclude  subsequent  suit  to  forfeit 
entire  grant ;  Union  Cent.  Life  Ins.  Co.  v.  Drake,  214  Fed.  543, 131 C.  C.  A. 
82,  where  person  has  three  mortgage  liens  on  tract  of  land,  decree  of  dis- 
missal of  suit  upon  third  lien  as  voidable  preference  under  bankruptcy 
law  does  not  render  causes  of  action  on  other  liens  res  judicata;  United 
States  v.  Naldrett,  214  Fed.  896,  where  complainant  was  successful  in  va- 
cating patents  and  timber  deed,  but  not  in  setting  aside  mortgage  to  third 
person,  second  suit  to  compel  grantor  to  pay  debt,  or  to  foreclose  mort- 
gage and  sell  land,  is  not  barred;  Worrell  v.  Whitney,  185  Fed.  1003, 
dismissal  of  suit  in  equity  for  failure  to  establish  essential  element  of 
cause  of  action  was  res  judicata,  precluding  subsequent  suit  in  same 
cause  of  action;  Harrison  v.  Clarke,  182  Fed.  768,  105  C.  C.  A.  197, 
where  Circuit  Court  of  Appeals  directed  modification  of  decree  by 
increasing  amount  awarded  to  complainant  by  specified  sum  and  ad- 
judging costs  against  defendant,  decision  was  final  and  not  subject  to 
change  by  Circuit  Court;  Smith  v.  Mosier,  169  Fed.  446,  dismissal  of 
interpleader  on  ground  that  plaintiff  could  not  maintain  it  is  not  adju- 
dication of  claim  by  defendant  against  plaintiff  which  will  bar  subse- 
quent action  thereon;  Robinson  v.  American  Car  etc.  Co.,  142  Fed.  172, 
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decree  of  dismissal  in  infringement  suit  submitted  on  bill  and  answer 
denying  complainant  is  inventor  bars  second  infringement  suit;  Harri- 
son v.  Remington  Paper  Co.,  140  Fed.  401,  &  Ann.  Gas.  314,  3  L  E.  A. 
(N.  S.)  954,  72  C.  C.  A.  405,  commencement  of  action  to  enforce  stock- 
holder's double  liability,  under  Gen.  Stats.  Kan.  1889,  bars  action  be- 
tween same  parties  under  sections  1200, 1204,  on  ground  that  corporation 
has  suspended  business  for  year;  Russell  v.  Russell,  134  Fed.  841,  67 
C.  C.  A.  436,  question  expressly  determined  by  equity  court  whose  decree 
is  affirmed  on  appeal  is  res  adjudicata,  though  question  not  considered  on 
appeal;  United  States  Min.  Co.  v.  Lawson,  134  Fed.  776,  67  C.  C.  A. 
587,  determining  matters  concluded  by  patent;  Georgia  etc.  Banking  Co. 
v.  Wright,  132  Fed.  917,  decision  in  suit  between  State  and  corporation 
that  charter  precluded  State  from  imposing  tax  greater  than  certain 
one  concludes  State  in  subsequent  suit  for  different  year's  taxes  under 
other  statute:  Columbia  Ave.  Sav.  Fund  etc.  Co.  v.  Dawson,  130  Fed. 
165,  mortgagee  is  not  bound  by  judgment  against  mortgagor  in  suit 
commenced  after  mortgage  given  and  to  which  he  was  not  party;  United 
States  v.  Norfolk  &  W.  R.  Co.,  114  Fed.  687,  holding  pendency  of  an- 
other mandamus  may  be  pleaded  in  abatement  of  second  mandamus 
when  both  allege  unjust  discrimination  under  Interstate  Commerce  Act; 
Union  &  Planters'  Bank  v.  Memphis,  111  Fed.  570,  49  C.  C.  A.  455, 
holding  Federal  court  follows  State  rule  that  judgment  for  taxes  is  res 
adjudicata  only  as  to  identical  taxes  involved  in  action ;  Pittsburgh  etc. 
Ry.  Co.  v.  Keokuk  etc.  Bridge  Co.,  107  Fed.  787,  46  C.  C.  A.  639,  holding 
judgment  in  suit  for  bridge  tolls  under  contract  no  bar  to  subsequent 
suit  for  tolls  for  distinct  period  of  time;  Linton  v.  National  Life  Ins. 
Co.,  104  Fed.  587,  44  C.  C.  A.  54,  holding  questions  decided  in  action 
on  coupon  note  for  interest  are  res  adjudicata  in  subsequent  suit  be- 
tween same  parties  on  note  for  principal  or  other  coupon  notes  for  inter- 
est ;  Hill  v.  Phelps,  101  Fed.  653,  41  C.  C.  A.  569,  holding  one  who  has 
accepted  benefits  of  decree  cannot  review  it;  Thayer  v.  Kansas  Loan 
&  Trust  Co.,  100  Fed.  904,  holding  where,  in  foreclosure  by  mortgagee's 
assignee,  mortgagee  filed  cross-bill  for  recovery  of  payments  for  taxes 
and  insurance,  and  plaintiff  pleaded  guaranty  by  mortgagee  to  hold 
plaintiff  harmless  from  all  loss  by  reason  of  defect  in  title,  judgment 
on  cross-bill  in  favor  of  mortgagee  was  bar  to  subsequent  action  on 
guaranty;  Board  of  Commrs.  of  Lake  County  v.  Sutliff,  97  Fed.  274, 
275,  38  C.  C.  A.  167,  holding  action  on  coupons  from  municipal  bonds 
is  not  upon  same  cause  of  action  as  former  action  on  different  coupons 
from  same  bonds;  Commissioners'  Court  v.  State  ex  rel.  City  of  Tusca- 
loosa, 180  Ala.  487,  61  South.  433,  judgment  denying  mandamus  to  com- 
pel commissioners'  court  to  pay  to  city  part  of  proceeds  of  special 
road  tax  is  not  res  judicata  in  proceeding  to  compel  them  to  pay  to 
city  portion  of  general  tax  appropriated  for  road  and  bridge  fund; 
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Crowder  v.  Red  Mountain  Min.  Co.,  127  Ala.  260,  29  South.  849,  hold- 
ing where  action  is  brought  to  recover  accrued  interest  on  note,  which 
stipulates  for  payment  of  interest  in  annual  installments,  default  judg- 
ment in  favor  of  plaintiff  is  not  res  adjudicata  in  action  to  recover 
principal;  Blackford  v.  Wilder,  28  AppN.  D.  C.  542,  doctrine  of  res  adju- 
dicata or  estoppel  by  former  judgment  applies  to  interference  proceed- 
ings in  patent  office;  Slack  v.  Perrine,  9  App.  D.  C.  155,  decree  in 
habeas  corpus  proceedings  in  New  Jersey  giving  custody  of  children 
to  mother  as  against  testamentary  guardian  is  bar  to  assertion  of  claim 
here  by  testamentary  guardian  against  parent;  Bieber  v.  Fechheimer, 
9  App.  D.  C.  557,  in  suit  by  judgment  creditors,  decree  for  amount 
of  judgment  and  for  further  proceedings  implying  accounting  is  not 
final,  and  order  for  writ  of  execution  upon  decree  would  be  error; 
State  ex  rel.  Coleman  v.  City  of  Leavenworth,  75  Kan.  791,  90  Pac.  238, 
judgment  in  quo  warranto  ousting  city  from  unauthorized  exercise  of 
corporate  powers  by  its  officers  does  not  bar  like  action  based  on  later 
abuses  of  power;  Stroup  v.  Pepper,  69  Kan  246,  76  Pac.  827,  where  in 
ejectment  defendant  claimed  rights  of  mortgagee  in  possession,  and 
plaintiff  showed  that  in  prior  suit  defendant  had  sought  to  foreclose 
mortgage,  but  all  reference  to  it  had  been  stricken  from  pleadings, 
decree  did  not  affect  defendant's  rights  as  mortgagee  in  possession; 
Schmidt  v.  Louisville  etc.  Ry.  Co.,  119  Ky.  299,  84  S.  W.  317,  applying 
rule  to  action  on  railroad  mortgage  bond  coupons;  City  of  Newport 
v.  Commonwealth,  106  Ky.  445,  450,  45  L.  R.  A.  521,  523,  50  S.  W.  848, 
51  S.  W.  434,  holding  adjudication  upon  liability  for  taxes  for  one  year 
is  no  bar  to  action  for  taxes  for  subsequent  year  where  it  does  not 
appear  that  adjudication  resulted  from  contract  exempting  defendant ; 
Barber  Asphalt  Paving  Co.  v.  Field,  132  Mo.  App.  639,  97  S.  W.  181, 
judgment  holding  tax  bills  for  street  improvements  valid  in  suit  to 
cancel  them  is  res  judicata  in  action  to  enforce  them ;  Cook  v.  Conners, 
215  N.  Y.  178,  Ann.  Gas.  1917A,  248,  L.  R.  A.  1916A,  1074,  109  N.  E. 
78,  judgment  awarding  damages  for  libel  printed  in  defendant's  evening 
paper  does  not  bar  action  for  printing  same  libel  in  morning  paper; 
Debnam  v.  Chetty,  131  N.  C.  681,.  43  S.  E.  10,  holding  Federal  judgment 
establishing  validity  of  coupons  to  certain  bonds  does  not  estop  those 
issuing  bonds  from  denying  validity  of  bonds;  Horton  v.  Emerson, 
30  N.  D.  272,  152  N.  W.  534,  judgment  for  defendant  in  action  based 
on  contract  and  for  foreclosure  of  mechanic's  lien  is  not  bar  to  action 
upon  quantum  meruit  for  labor  and  material  furnished  at  request  of 
defendant  for  erection  of  building;  Harris  v.  Mason,  120  Tenn.  680, 
25  L.  R.  A.  (N.  S.)  1011,  115  S.  W.  1149,  decree  against  owner  of  land 
against  purchaser  at  tax  sale  to  remove  cloud  on  title  for  failure  to 
prove  his  own  title  was  not  res  judicata  as  to  validity  of  tax  deed; 
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State  ex  rel.  Gladwin  v.  City  of  Cheney,  67  Wash.  155,  121  Pac.  50, 
judgment  validating  city  warrants  presented  precluded  subsequent  ac- 
tion to  establish  validity  of  similar  warrants;  Patrick  v.  Patrick,  139 
Wis.  465,  131  Am.  St.  Rep.  1067,  121  N.  W.  131,  judgment  in  action 
by  wife  for  divorce  that  husband  is  not  guilty  of  cruel  treatment  and 
failure  to  support  is  not  conclusive  that  wife  is  living  separate  from 
husband  without  cause  so  as  to  entitle  him  to  divorce  in  subsequent 
action  on  ground  of  desertion;  Montpelier  Sav\  Bank  etc.  T.  Co.  v. 
School  District,  115  Wis.  635,  92  N.  W.  443,  holding  judgment  on  four 
school  bonds  on  series  of  six  not  res  adjudicata  if  validity  of  other  two 
bonds  of  series  in  subsequent  suit  to  recover  them;  Fordyce  v.  State, 
115  Wis.  616,  92  N.  W.  432,  holding  judgment  declaring  that  candidate 
had  right  to  have  name  placed  on  ballot,  and  holding  void  act  relating 
to  qualifications  for  office,  is  not  bar  to  quo  warranto  by  State  on  rela- 
tion of  taxpayer  to  oust  her  from  office  for  lack  of  qualifications; 
Foster  v.  Posson,  105  Wis.  103,  81  N.  W.  124,  holding  doctrine  of  res 
adjudicata  applies  where,  after  decree  finding  stockholders  individually 
liable,  they  paid  entire  amount  but  not  in  proportion  to  their  stock 
and  assigned  claims  for  contribution  against  associates  to  plaintiff,  who 
sued  corporation  and  stockholders  to  enforce  contribution;  Last  Chance 
Min.  Co.  v.  Tyler  Min.  Co.,  157  U.  S.  688,  39  L.  Ed.  862, 15  Sup.  Ct.  735, 
applying  principle;  Bennett  v.  Glenn,  55  Fed.  957,  5  C.  C.  A.  353,  St. 
Joseph  etc.  R.  Co.  v.  Steele,  63  Fed.  872,  11  C.  C.  A.  470,  St.  Joseph 
etc.  Depot  Co.  v.  Chicago  etc.  Ry.  Co.,  89  Fed.  651,  32  C.  C.  A.  284, 
and  Willoughby  v.  Railroad,  52  S.  C.  175,  29  S.  E.  632,  all  following 
rule;  Wilmington  etc.  R.  R.  Co.  v.  Alsbrook,  146  U.  S.  302,  36  L.  Ed. 
981,  13  Sup.  Ct.  79,  applying  principles  to  tax  exemption  of  railroad; 
Keokuk  etc.  R.  R.  Co.  v.  Missouri,  152  U.  S.  315,  38  L.  Ed.  456, 14  Sup.  Ct. 
597,  holding  mortgagee  not  bound  by  decree  against  mortgagor  in  suits 
by  third  parties  unless  he  is  party;  Forsyth  v.  Hammond,  166  U.  S. 
518,  41  L.  Ed.  1100,  17  Sup.  Ct.  670,  holding  party  voluntarily  beginning 
suit  in  State  court  cannot  question  decision  if  within  scope  of  court; 
New  Orleans  v.  Citizens*  Bank,  167  U.  S.  397,  42  L.  Ed.  211,  17  Sup.  Ct. 
914,  holding  capital  of  Citizens'  Bank  in  New  Orleans  exempt  from 
taxation  by  act  of  January  30,  1836 ;  Edwards  v.  Bates  Co.,  55  Fed.  438, 
holding  judgment  in  suit  on  coupon  res  adjudicata  in  suit  on  bonds; 
Southern  Minnesota  etc.  Extension  Co.  v.  St.  Paul  etc.  R.  Co.,  55  Fed. 
695,  5  C.  C.  A.  249,  holding  estoppel  arising  from  finding  in  previous 
suit  extends  also  to  decision  of  legal  rights;  Skinner  v.  Franklin  Co., 
56  Fed.  786,  6  C.  C.  A.  118,  holding  bondholder  obtaining  dissolution 
of  injunction  in  suit  to  which  not  party  not  entitled  to  benefits  of  de- 
cree in  that  suit;  David  Bradley  Mfg.  Co.  v.  Eagle  Mfg.  Co.,  57  Fed. 
990,  6  C.  C.  A.  661,  applying  principles  to  infringement  suit  against 
branch  company;  Austin  v.  Hamilton  Co.,  76  Fed.  212,  22  C.  C.  A.  128, 
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decree  upholding  validity  of  bonds  conclusive  in  favor  of  intervener 
alleging  their  validity;  Police  Jury  v.  Police  Jury,  49  La.  Ann.  1335, 
22  South.  377,  holding  defense  set  up  in  former  suit  between  same 
parties  upon  same  cause  of  action  not  available;  State  v.  St.  Louis, 
145  Mo.  590,  42  L.  R.  A.  127,  46  S.  W.  992,  holding  judgment  against 
city  commissioner  not  res  adjudicata  in  suit  against  board  of  public 
works  covering  same  ordinance;  Fahey  v. 'Esterley  Mach.  Co.,  3  N.  D. 
223,  44  Am.  St  Rep.  556,  55  N.  W.  581,  excluding  judgment  against 
plaintiff  in  favor  of  indorsee  for  value  of  note  given  in  payment  of 
harvester  upon  question  of  breach  of  warranty ;  State  v.  Bank  of  Com- 
merce, 95  Tenn.  231,  31  S.  W.  996,  and  Union  &  Planters'  Bank  v. 
Memphis,  101  Tenn.  168,  46  S.  W.  561,  both  holding  plea  of  res  adjudi- 
cata in  tax  cases  limited  to  taxes  for  years  actually  litigated;  Hart  v. 
Moulton,  104  Wis.  353,  76  Am.  St.  Rep.  884,  80  N.  W.  600,  holding 
judgment  against  party  in  damage  suit  not  admissible  in  action  against 
officer  selling  on  execution. 

Distinguished  in  Aetna  Life  Ins.  Co.  v.  Board  of  Commrs.  of  Hamilton 
County,  117  Fed.  84,  86,  54  C.  C.  A.  468,  holding  defense  may  not  have 
been  litigated  in  first  action  it  is  not  res  adjudicata;  Clark  v.  Knox,  32 
Colo.  355,  76  Pac.  376,  where  appellate  court  reversed  findings  by  de- 
ciding that  conveyance  from  husband  to  wife  was  not  fraudulent  as  to 
creditors,  decision  was  res  adjudicata;  Rew  v.  Independent  School  Dis- 
trict, 125  Iowa,  33,  106  Am.  St.  Rep.  282,  98  N.  W.  804,  judgment  of 
Federal  court  based  on  legal  conclusion  that  school  district  is  estopped  . 
by  bond  recitals  from  setting  up  defenses  concludes  State  court  in 
action  between  same  parties  involving  same  subject  matter. 

Each  matured  coupon  is  separate  promise  and  gives  separate  right  of 
action. 

Approved  in  Independent  School  District  v.  Rew,  111  Fed.  4,  55 
L.  R.  A.  364,  49  C.  C.  A.  198,  and  Board  of  Commrs.  of  Lake  County 
v.  Keene  Five  Cent  Sav.  Bank,  108  Fed.  510,  47  C.  C.  A.  464,  both  re- 
affirming rule;  Schmidt  v.  Louisville  etc.  Ry.  Co.,  119  Ky.  298,  84  S.  W. 
317,  judgment  on  coupons  of  mortgage  bond  is  not  res  adjudicata  in 
action  on  other  coupons  as  to  points  not  raised  in  former  suits;  Rice 
v.  Shealey,  71  S.  C.  169,  50  S.  E.  870,  coupon  attached  to  coupon  bond 
bears  interest  after  maturity  in  hands  of  holder  of  bond;  Edwards  v. 
Bates  Co.,  163  U.  S.  272,  41  L.  Ed.  157,  16  Sup.  Ct.  968,  holding,  in 
determining  jurisdictional  amount  in  Circuit  Court,  matured  coupons 
treated  as  independent  promises;  Greene  Co.  v.  Kortrccht,  81  Fed.  241, 
26  C.  C.  A.  381,  holding  in  action  on  matured  negotiable  bond,  interest 
on  bonds  and  on  coupons  after  maturity  do  not  constitute  matter  in 
dispute  in  determining  jurisdiction  of  Circuit  Court. 
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Distinguished  in  Milwaukee  Trust  Co.  v.  Van  Valkenburgh,  132  Wis. 
647,  112  N.  W.  1086,  transfer  of  note  by  indorsement  expressly  includ- 
ing mortgage  security  and  interest  is  good  conveyance  of  mortgage  and 
interest  coupon. 

144  V.  8.  621-627,  86  L.  Ed.  666,  12  Sup.  Ot.  749,  GROTTY  ▼.  UNION  MU- 
TUAL LIFE  INS.  CO. 

Claimant,  under  life  policy,  must  have  insurable  tetereet  In  life  in- 
sured. 

Approved  in  Kopetovaske  v.  Mutual  Life  Ins.  Co.,  187  Fed.  501,  111 
C.  C.  A.  265,  assignment  of  insurance  policies  to  nephew  was  not 
wagering  contract  as  matter  of  law,  as  question  whether  nephew  had 
reasonable  ground  to  expect  pecuniary  advantage  from  decedent's  con- 
tinued existence  was  for  jury;  Russell  v.  Qrigsby,  168  Fed.  582,  585, 
586,  94  C.  C.  A.  61,  assignment  of  life  policy  by  insured  needing  sur- 
gical operation  to  physician  for  one  hundred  dollars  and  promise  to 
pay  premiums  was  void  for  lack  of  insurable  insurance,  and  assignee 
was  entitled  only  to  disbursements;  Mutual  Life  Ins.  Co.  v.  Lane,  151 
Fed.  286,  assignment  of  life  policy  to  person  not  relative  or  creditor, 
and  having  no  insurable  interest,  is  invalid;  Foster  v.  Preferred  Acci- 
dent Ins.  Co.,  125  Fed.  538,  holding  where  person  effects  insurance  on 
own  life  in  good  faith,  paying  premiums  himself,  and  has  policy  payable 
to  any  beneficiary  he  chooses,  insurer  cannot  plead  want  of  insurable 
interest  of  beneficiary;  Woody 's  Admr.  v.  Schaaf,  106  Va.  802,  56  S.  E. 
808,  where  creditor  insured  debtor  to  secure  payment  of  debt,  bond 
executed  by  debtor  few  days  after  for  same  amount  as  policy  is  prima 
facie  evidence  of  creditor's  insurable  interest,  in  action  on  policy;  Ken- 
tucky Life  etc.  Ins.  Co.  v.  Hamilton,  63  Fed.  101,  11  C.  C.  A.  42,  holding 
one  not  wife,  child,  parent,  brother,  sister  or  creditor  of  insured  may 
have  insurable  interest ;  Exchange  Bank  v.  Loh,  104  Ga.  468,  44  L.  R.  A. 
381,  31  S.  E.  468,  arguendo. 

Assignment  of  life  insurance  policies.    Note,  87  Am.  St.  Rep.  512. 

Life  insurance  in  favor  of  persons  having  no  insurable  interest. 
Note,  128  Am.  St.  Rep.  319. 

Where  insured  names  creditor  as  beneficiary,  latter  loses  all  interest 
on  payment  of  debt. 

Approved  in  Manhattan  Life  Ins.  Co.  v.  Hennessy,  99  Fed.  69,  39 
C.  C.  A.  625,  holding  creditor  to  whom  debtor  has  assigned  policy  as 
collateral  does  not  cease  to  have  insurable  interest  in  life  by  accepting 
benefits  of  assignment  by  creditor. 

Creditor  must  affirmatively  prove  fact  and  amount  of  debt  at  time 
of  insured's  death. 
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Approved  in  Richardson  v.  Drug  Co.,  92  Mo.  App.  535,  applying  prin- 
ciple in  action  of  assumpsit. 

Plaintiff's  sworn  statements,  on  proof  of  insured's  death,  are  evidence 
against  him,  not  company. 

Approved  in  Sharland  v.  Washington  Life  Ins.  Co.,  101  Fed.  211, 
41  C.  C.  A.  307,  holding  copy  of  findings  on  coroner's  inquest,  furnished 
by  beneficiary  in  life  policy  as  part  of  proofs  of  death,  is  admissible  on 
behalf  of  insurer  in  action  on  policy  to  establish  defense  of  suicide; 
Metropolitan  Life  Ins.  Co.  v.  People's  Trust  Co.,  177  Ind.  586,  41 
L.  B.  A.  (N.  S.)  285,  98  N.  E.  515,  in  action  on  life  policy  providing 
forfeiture  in  case  of  suicide,  proofs  of  death  stating  death  was  caused 
by  morphine  or  opium  not  taken  in  effort  to  commit  suicide  are  not  ad- 
missible to  contradict  evidence  tending  to  show  suicide;  dissenting 
opinion  in  Craiger  v.  Modern  Woodmen  of  America,  40  Ind.  App.  286, 
80  N.  E.  431,  majority  holding  proofs  of  death  and  coroner's  verdict 
were  inadmissible  to  establish  affirmative  defense  of  suicide. 

Proofs  of  deatb  in  cases  of  accident  and  fire  insurance.    Note,  137 
Am.  St.  Rep.  733. 

144  V.  S.  628-639,  36  L.  Ed.  569,  12  Sup.  Ct.  768,  WHITE  ▼.  RANKIN. 

Circuit  Court  has  Jurisdiction  of  equity  suit  for  infringement  where 
defendant  sets  up  license. 

'  Approved  in  Healy  v.  Sea  Gull  Specialty  Co.,  237  U.  S.  480,  59  L.  Ed. 
1058,  35  Sup.  Ct.  658,  suit  for  infringement  arising  under  patent  laws 
is  within  jurisdiction  of  Federal  court,  although  complainant  relies 
upon  contract  to  determine  amount  of  damages ;  The  Fair  v.  Kohler  Die 
etc.  Co.,  228  U.  S.  26,  57  L.  Ed.  718,  33  Sup.  Ct.  410,  holding  Circuit 
Court  had  jurisdiction  under  patent  law  and  affirming  decree  for  plain- 
tiff in  infringement  suit,  where  defendant  set  up  plea  to  jurisdiction 
and  pleaded  no  further;  Henry  v.  A.  B.  Dick  Co.,  224  U.  S.  16,  Ann. 
Cas.  1913D,  880,  56  L.  Ed.  651,  32  Sup.  Ct.  364,  suit  to  enforce  license 
restriction  as  to  use  of  patented  mimeograph  and  to  determine  whether 
vender  of  ink  for  use  with  mimeograph  is  contributory  infringer  is 
within  jurisdiction  of  Federal  court  as  case  arising  under  patent  law; 
Excelsior  Wooden  Pipe  Co.  v.  Pacific  Bridge  Co.,  185  U.  S.  293,  295, 
46  L.  Ed.  916,  917,  22  Sup.  Ct.  685,  686,  upholding  Circuit  Court 's  origi- 
nal jurisdiction  over  suit  by  licensee  against  patentee  and  third  per- 
son, in  which  bill  sets  up  title  under  license  and  alleges  validity  of 
patents  and  infringement;  Swindell  v.  Youngstown  Sheet  &  Tube  Co., 
230  Fed.  440,  suit  for  infringement  claiming  damages  in  form  of  fixed 
royalties  instead  of  profits  and  to  restrain  further  use  of  infringing 
furnaces  was  within  jurisdiction  of  Federal  court  as  case  arising  under 
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patent  law;  Harrington  v.  Atlantic  etc.  Tel.  Co.,  143  Fed.  336,  where 
suit  involves  question  of  infringement  of  patents,  it  is  within  Circuit 
Court's  jurisdiction,  though  it  also  involves  ownership  of  patents  or 
other  contractual  rights;  Atherton  Mach.  Co.  v.  Atwood-Morrison  Co., 
102  Fed.  955,  43  C.  C.  A.  72,  upholding  Circuit  Court's  jurisdiction 
over  suit  for  injunction  and  recovery  of  damages  for  infringement  of 
patent,  though  it  incidentally  involves  determination  of  question  of 
ownership  of  patent;  Elgin  etc.  Pump  Co.  v.  Nichols,  65  Fed.  217,  12 
C.  C.  A.  578,  Young  etc.  Lock-Nut  Co.  v.  Young  Lock-Nut  Co.,  72  Fed. 
63,  and  Pacific  Contracting  Co.  v.  Union  etc.  Contracting  Co.,  80  Fed. 
738,  all  following  rule;  American  Box-Mach.  Co.  v.  Crosman,  57  Fed. 
1026,  arguendo. 

Distinguished  in  American  Graphophone  Co.  v.  Victor  Talking  Mach. 
Co.,  188  Fed.  430,  110  C.  C.  A.  308,  Federal  court  has  no  jurisdiction 
of  suit  as  one  for  infringement  under  patent  laws  where  defendant 
began  use  of  invention  under  license  contract  which  has  not  been  re- 
scinded ;  Harrington  v.  Atlantic  etc.  Tel.  Co.,  185  Fed.  498,  107  C.  C.  A. 
593,  suit  to  set  aside  assignments  for  refusal  to  pay  consideration,  to 
enjoin  use  of  invention,  and  for  profits  and  damages,  cannot  be  main- 
tained in  Federal  court  as  infringement  under  patent  law  until  title  is 
vested  in  complainant  by  setting  aside  of  assignments. 

Jurisdiction  of  State  court  with  respect  to  action  involving  patent 
rights.    Note,  Ann.  Gas.  1916B,  800. 

Suit  on  contract  of  license  of  patent  presents  no  questiom  arising  under 
patent  laws. 

Approved  in  Wise  v.  Tube  Bending  Mach.  Co.,  194  N.  Y.  277,  87  N.  E. 
431,  right  to  use  certain  patented  inventions  predicated  upon  contract 
is  within  jurisdiction  of  State  court;  Hartman  v.  Park  &  Sons  Co.,  145 
Fed.  371,  Cortelyou  v.  Chas.  Eneu  Johnson  &  Co.,  138  Fed.  117,  and 
Heuton-Peninsular  etc.  Fastener  Co.  v.  Eureka  Specialty  Co.,  77  Fed. 
'291,  35  L.  E.  A.  780,  25  C.  C.  A.  267,  all  arguendo. 

144  TJ.  S.  640-647,  36  L.  Ed.  574,  12  Sup.  Ct.  743,  PENDLETON  V.  BTJSSEIA. 
Jurisdiction  is  always  subject  of  inquiry  where  judgment  is  set  up  in 
State  court. 

Approved  in  Thum  v.  Pyke,  8  Idaho,  21,  66  Pac.  159,  where  service 
of  summons  made  on  former  secretary  of  corporation,  judgment  ren- 
dered thereon  by  sister  State  court  is  unenforceable  in  other  State. 

Distinguished  in  Hudson  v.  Limestone  etc.  Gas.  Co.,  132  Fed.  411, 
stockholders  of  dissolved  corporation  are  not  liable  for  damages  for 
negligence  of  corporation  committed  prior  to  its  dissolution. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  B.  A.  529. 
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Judgment  against  corporation,  dissolved  before  reversal  of  prior  Judg- 
ment on  appeal,  la  invalid. 

Approved  in  Robinson  v.  Mntnal  Reserve  Life  Ins.  Co.,  182  Fed.  855, 
holding  statutes  of  State  cannot  give  jurisdiction  to  its  courts  of  actions 
in  personam  against  foreign  corporation  after  it  has  been  dissolved, 
and  overruling  exceptions  based  on  North  Carolina  judgments  to  mas- 
ter's report  in  creditors'  suit  in  Federal  court  for  district  of  New 
York  to  wind  up  affairs  of  insolvent  insurance  corporation;  United 
States  Gypsum  Co.  v.  Hoxie,  172  Fed.  507,  under  Iowa  code  allowing 
corporation  dissolved  by  voluntary  act  of  stockholders  to  continue  to 
act  to  wind  up  its  affairs,  allegation  that  prior  to  time  corporation  com- 
menced suit  and  recovered  judgment  it  had  been  dissolved,  without 
more,  does  not  state  ground  for  setting  aside  such  judgment  for  want 
of  capacity  to  sue;  Grossman  v.  Vivienda  Water  Co.,  150  Cal.  580,  582, 
89  Pac.  337,  affirming  order  vacating  judgment  entered  against  corpo- 
ration after  its  dissolution;  Weller  Mfg.  Co.  v.  Eaton,  81  Mo.  App.  661, 
holding  foreign  judgment  rendered  on  proper  service,  but  after  death 
of  party,  is  void ;  Taylor  v.  Gray,  59  N.  J.  Eq.  630,  44  Atl.  668,  holding 
order  of  forfeiture  of  charter  works  dissolution;  Riddell  v.  Rochester 
German  Ins.  Co.,  35  R.  I.  54,  85  Atl.  276,  action  against  New  York 
insurance  corporation  was  not  abated  by  consolidation  of  that  corpora- 
tion with  another  under  New  York  insurance  law,  in  view  of  provisions 
of  law  that  actions  pending  at  time  of  consolidation  shall  not  abate; 
Avery  v.  Boston  etc.  Trust  Co.,  72  Fed.  701,  holding  receiver,  appointed 
by  State  court  on  dissolution  of  corporation  as  its  successor,  can  sue 
in  Federal  court;  dissenting  opinion  in  State  v.  Port  Royal  etc.  Ry.  Co., 
45  S.  C.  456,  23  S.  £.  380,  majority  holding  act  of  January  3,  1894,  did 
not  immediately  repeal  railroad  charter  so  as  to  abate  existing  actions; 
Duryee  v.  Gray  (Gray  v.  Taylor),  59  N.  J;  Eq.  668,  44  Atl.  672,  argu- 
endo. 

Acts  and  proceedings  of  dissolved  corporations.    Note,  134  Am.  St. 
Rep.  311. 

Abatement  of  action  by  or  against  corporation  by  dissolution  or 
expiration  of  charter.    £(bte,  32  L.  R.  A.  (N.  S.)  447,  448. 

Receiver  cannot  become  party  to  suit  against  dissolved  corporation 
In  foreign  jurisdiction,  unless  authorized. 

Approved  in  Fulton  v.  Ramsey,  67  W.  Va.  327,  140  Am.  St.  Rep.  969, 
68  S.  E.  384,  holding  in  suit  for  specific  performance  of  contract  that 
special  appearance  to  make  inquiry  whether  continuance  can  be  taken 
without  waiver  of  service  does  not  amount  to  general  appearance. 
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144  V.  8.  647-661,  36  I..  Ed.  577,  12  Sup.  Ofc,  766,  8AOB  ▼.  LOUISIANA 
BOARD  OF  LIQUIDATION. 

State  decision  construing  statute  authorizing  Governor  to  sell  bonds 
raises  no  Federal  question. 

Approved  in  Bier  v.  McGehee,  148  U.  S.  142,  37  L.  Ed.  399, 13  Sup.  Ct. 
581,  holding  refusal  of  payment  of  bonds  declared  void  where  fraudu- 
lently put  in  circulation  presents  no  Federal  question;  Adams  v.  Lou- 
isiana, 144  U.  S.  652,  36  L.  Ed.  579,  12  Sup.  Ct.  757,  arguendo. 

144  XT.  a  661-663,  86  L.  Ed.  578,  12  Sup.  Ct.  756,  ADAMS  v.  LOUISIANA 
BOABD  OF  LIQUIDATION.    ' 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  B.  A.  541. 

144  V.  a  663-658,  36  L.  Ed.  579,  12  Sup.  Ct.  781,  ROBERTS  ▼.  LEWIS. 

Citizenship  must  be  affirmatively  alleged  in  Circuit  Court.     Supreme 
Court  will  reverse  If  not  shown  In  record. 

Approved  in  Mattingly  v.  Northwestern  Virginia  R.  R.  Co.,  158  U.  S. 
57,  39  L.  Ed.  895,  15  Sup.  Ct.  727,  and  St.  Louis  etc.  Ry.  Co.  v.  New- 
com,  56  Fed.  953,  6  C.  C.  A.  172,  both  following  rule ;  Crown  Cork  etc. 
Co.  v.  Standard  Brewery,  174  Fed.  253,  in  suit  for  infringement,  allega- 
tion of  complainant's  citizenship  in  bill,  though  denied  in  answer, 
stands  admitted,  unless  plea  to  jurisdiction  is  filed;  Klenk  v.  Byrne, 
143  Fed.  1009,  jurisdictional  allegations  put  in  issue  must  be  proven; 
Toledo  Traction  Co.  v.  Cameron,  137  Fed.  53,  69  C.  C.  A.  28,  arguendo. 

Since  1872,  want  of  jurisdiction  in  Circuit  Court  may  be  pleaded  in 
manner  available  in  State  court. 

Approved  in  W.  L."  Wells  Co.  v.  Gastonia  Cotton  Mfg.  Co.,  198  U.  S. 
179,  49  L.  Ed.  1005,  25  Sup.  Ct.  640,  determining  whether  incorporators 
under  charter  became  corporation  under  laws  of  Mississippi  for  pur- 
poses of  Federal  suit  as  citizens  of  such  State;  Bryson  v.  Gallo,  180 
Fed.  74,  103  C.  C.  A.  424,  under  statute  of  Ohio  providing  that  variance 
is  not  material  unless  adverse  party  is  misled  to  his  prejudice,  there 
can  be  no  fatal  variance  where  there  was  no  claim  by  adverse  party  that 
he  was  misled;  Clark  v.  Southern  Pac.  Co.,  175  Fed.  128,  action  for 
injuries  under  Federal  Employers'  Liability  Act  is  within  original 
jurisdiction  of  Federal  court,  and  may  be  brought  in  district  of  which 
neither  party  is  resident  by  consent  of  both  parties;  Marinette  Sawmill 
Co.  v.  Scofield,  174  Fed.  564,  98  C.  C.  A.  344,  answer  in  action  on  judg- 
ment in  Federal  court  setting  up  parol  agreement  that  plaintiff  would 
not  seek  to  enforce  judgment  until  termination  of  another  suit  still 
pending  is  plea  in  abatement  under  Wisconsin  practice,  and  judgment 


1279  ROBERTS  v.  LEWIS.  144  U.  S.  652-658 

sustaining  such  defense  is  not  reviewable  by  Circuit  Court  of  Appeals; 
J.  W.  Bishop  Co.  v.  Shelhorse,  141  Fed.  646,  72  C.  C.  A.  337,  under 
Virginia  practice,  declaration  in  action  for  wrongful  death  may  allege 
in  single  count  separate  and  distinct  acts  of  negligence  on  part  of 
defendant,  either  of  which  constitute  ground  for  action  but  which  con- 
currently produced  injury;  Derk  P.  Yonkerman  Co.  v.  Fuller's  Ad. 
Agency,  135  Fed.  614,  where  declaration  by  partnership  alleged  mem- 
bers thereof  were  citizens  of  Michigan,  defendant  could,  under  Illinois 
practice,  challenge  averment  by  plea  in  abatement;  Roberts  v.  Langen- 
bach,  119  Fed.  351,  56  C.  C.  A.  253,  holding  where  jurisdictional  alle- 
gation in  plaintiff's  pleading  in  Federal  court  is  denied  by  answer,  and 
State  practice  requires  matters  in  abatement  to  be  pleaded  by  answer, 
issue  of  fact  is  joined  which  is  to  be  tried  with  other  issues;  Scott  v. 
Hoover,  99  Fed.  249,  250,  holding,  under  Cal.  Code  Civ.  Proc,  §  396, 
relative  to  change  of  venue,  objection  to  trial  where  action  brought  is 
waived  by  demurrer  without  affidavit  of  merits  and  demand;  Dexter 
v.  Sayward,  51  Fed.  732,  holding,  under  Washington  code,  cause  of 
action  assigned  in  writing  may  be  sued  on  by  assignee,  though  assignor 
retains  interest. 

Distinguished  in  Southern  Pac.  Co.  v.  Denton,  146  U.  S.  209,  36  L.  Ed. 
945,  13  Sup.  Ct.  47,  and  Mexican  Cent.  Ry.  Co.  v.  Pinkney,  149  U.  S.  206, 
37  L.  Ed.  704,  13  Sup.  Ct.  864,  holding  Texas  statute  giving  special 
appearance  effect  of  general  appearance  not  binding  on  Federal  court 
to  give  jurisdiction  of  defendant;  Whelan  v.  Rio  Grande  Western  R. 
Co.,  Ill  Fed.  328,  holding  plea  in  abatement  in  Federal  court  sitting 
in  Montana  will  be  treated  as  answer  where  it  is  the  same  in  substance. 

Under  Nebraska  code,  answer  takes  place  of  common-law  pleas;  denial 
of  "each  .  .  .  allegation"  puts  all  1m  issue. 

Approved  in  Gilbert  v.  David,  235  U.  S.  568,  59  L.  Ed.  363,  35  Sup.  Ct. 
164,  where  State  practice  permits  it,  issue  of  jurisdiction  of  Federal 
court  may  be  raised  by  general  denial;  Chase  v.  Wetzlar,  225  U.  S.  86, 
56  L.  Ed.  994,  32  Sup.  Ct.  659,  holding  Circuit  Court  does  not  have  juris- 
diction of  suit  against  absent  executor  in  State  where  will  is  probated 
unless  property  to  be  affected  by  decree  is  within  jurisdiction  of  court, 
and  burden  of  proof  of  existence  of  property  within  jurisdiction  is  on 
complainant;  Lindsay-Britton  Live  Stock  Co.  v.  Justice,  191  Fed.  163, 
164,  111  C.  C.  A.  525,  in  code  State,  general  denial  puts  in  issue  alle- 
gation of  diverse  citizenship  made  in  complaint  in  Federal  court,  and 
burden  of  proof  is  on  plaintiff  to  sustain  jurisdiction ;  Peper  Automobile 
Co.  v.  American  Motor  Car  Sales  Co.,  180  Fed.  247,  sustaining  motion 
to  quash  service  of  summons  on  foreign  corporation  not  doing  business 
within  State;  Ohman  v.  City  of  New  York,  168  Fed.  961,  causes  of 
action  to  recover  penalties  for  infringement    of    copyright    and    for 
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damages  for  tort  not  connected  with  copyright  cannot  be  joined  in 
same  complaint  under  New  York  code  governing  practice  in  Federal 
court  in  that  State;  Cole  v.  Carson,  153  Fed.  279,  82  C.  C.  A.  408,  in 
trustee's  action  for  conversion  of  bankrupt's  property  brought  in  Fed- 
eral court  in  Missouri,  general  denial  puts  in  issue  allegations  of  diverse 
citizenship;  Yocum  v.  Parker,  130  Fed.  772,  66  C.  C.  A.  80,  denying 
Federal  jurisdiction  of  action  at  law  where  answer  contains  general 
denial  which,  under  State  practice,  puts  in  issue  jurisdictional  alle- 
gations and  there  is  no  proof  to  sustain  allegations;  Greene  v.  Tacoma, 
53  Fed.  563,  holding  under  Washington  code,  allegation  in  ejectment 
as  to  value  of  property,  when  denied,  requires  finding  that  value  exceeds 
two  thousand  dollars  to  sustain  jurisdiction  of  Circuit  Court;  Jones 
v.  Rowley,  73  Fed.  288,  denying  motion  to  strike  out  plea  to  jurisdiction 
under  Colorado  code;  dissenting  opinion  in  Lehigh  Valley  Coal  Co.  v. 
Yensavage,  218  Fed.  556,  134  C.  C.  A.  275,  majority  holding  defendant 
in  action  for  injuries  by  continuing  to  urge  plea  to  merits  after  dis- 
covering that  plaintiff  is  alien  waives  plea  to  jurisdiction;  dissenting 
opinion  in  Hill  v.  Walker,  167  Fed.  261,  262,  92  C.  C.  A.  633,  majority 
holding  general  denial  makes  prima  facie  case  in  favor  of  jurisdiction 
of  Federal  court,  and  burden  of  proof  is  on  defendant  to  show  want 
of  jurisdiction. 

Distinguished  in  Lehigh  Valley  Coal  Co.  v.  Yensavage,  218  Fed.  549, 
550,  134  C.  C.  A.  275,  where  plaintiff  in  action  for  injuries  alleges  citi- 
zenship and  residence  in  New  York  and  that  defendant  is  citizen  of 
Pennsylvania,  defendant,  after  it  appears  that  plaintiff  is  alien,  by 
continuing  to  press  plea  to  merits,  waives  plea  to  jurisdiction. 

Denied  in  Hill  v.  Walker,  167  Fed.  253,  254,  92  C.  C.  A.  633,  under 
act  of  1875,  where  complaint  contains  proper  jurisdictional  averments, 
burden  is  on  defendant  to  prove  want  of  jurisdiction. 

Circuit  Court  may,  on  reversal  and  remand  for  failure  of  record  to 
snow  Jurisdiction,  allow  amendment. 

Distinguished  in  Thomas  v.  Anderson,  223  Fed.  44,  138  C.  C.  A.  405, 
under  act  of  1915,  allowing  appellate  court  to  permit  amendment  in 
case  of  diversity  of  citizenship  defectively  alleged,  such  court  cannot 
permit  dismissal  of  unnecessary  party  to  retain  jurisdiction. 

Miscellaneous.  Cited  in  Roberts  v.  Lewis,  153  U.  S.  375,  38  L.  Ed. 
750,  14  Sup.  Ct.  946,  incidentally. 

144  U.  S.  658-665,  36  L.  Ed.  583,  12  Sup.  Ot.  779,  KENDALL  v.  SAN  JUAN 
MIN.  CO. 

Until  withdrawal  from  Indian  reservation,  land  is  mot  open  to  location. 

Approved  in  Work  Min.  &  Mill.  Co.  v.  Doctor  Jack  Pot  Min.  Co., 

194  Fed.  625,  114  C.  C.  A.  392,  holding  patent  establishes  conclusively 
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discovery  of  apex  of  vein  in  mining  claim,  and  patent  conveyed  extra- 
lateral  rights  to  that  vein  and  secondary  veins  apexing  within  surface 
of  claim;  Jones  v.  Wild  Goose  Mining  etc.  Co.,  177  Fed.  98,  29  L.  R.  A. 
(N.  8.)  392,  101  C.  C.  A.  349,  placer  mining  claim  exceeding  twenty 
acres  is  void  only  as  to  excess,  and  until  owner  is  advised  of  excess 
and  makes  selection,  another  locator  on  part  of  claim  is  trespasser  and 
his  location  is  void;  McFadden  v.  Mountain  View  Min.  &  Mill.  Co.,  97 
Fed.  673,  38  C.  C.  A.  364,  holding  act  of  July  1,  1892,  restoring  to 
public  domain  portion  of  Colville  reservation,  did  not  operate  in  advance 
of  President's  proclamation  to  give  right  to  locate  mining  claims 
therein;  Lockhart  v.  Farrell,  31  Utah,  164,  86  Pac.  1079,  locator  on 
mining  claim  subsequently  forfeited  for  nonperformance  of  development 
work  was  trespasser,  and  subsequent  forfeiture  gave  him  no  rights; 
Le  Clair  v,  Hawley,  18  Wyo.  40,  102  Pac.  859,  in  computing  sixty-day 
period  during  which  entry  under  Federal  land  laws  was  suspended, 
opening  day  should  be  counted,  and  entry  on  October  14,  1906,  of  min- 
eral claim  was  valid. 

Party  in  possession  when  land  withdrawn  may  adopt  previous  acts, 
record  and  date  rights  from  that  day. 

Approved  in  Nevada  Sierra  Oil  Co.  v.  Home  Oil  Co.,  98  Fed.  678, 
holding  in  absence  of  intervening  rights,  fact  that  mineral  is  not  dis- 
covered on  claim  until  after  notice  of  location  is  posted  and  boundary 
marked  is  immaterial. 

Location  of  mining  claim.    Note,  7  L.  R.  A.  (N.  8.)  778,  787,  879. 

Miscellaneous.  Cited  in  Creede  etc.  Milling  Co.  v.  Uinta  Tunnel  etc. 
Co.,  196  U.  S.  346,  49  L.  Ed.  507,  25  Sup.  Ct.  266,  as  to  manner  of  locat- 
ing mining  claims;  Butte  City  Water  Co.  v.  Baker,  196  U.  S.  124,  104 
Am.  St  Rep.  688,  49  L.  Ed.  411,  25  Sup.  Ct.  211,  upholding  Mont.  Code, 
§  3612,  prescribing  requisites  for  declaratory  statement  filed  with  clerk 
of  county  where  mining  claim  is  situated;  Wright  v.  Lyons,  45  Or.  173, 
77  Pac.  83,  upholding  B.  &  C.  Comp.,  §§  3975-3977,  prescribing  mode 
of  marking  mining  locations. 

144  V.  a  665-666,  36  L.  Ed.  585,  12  Sup.  Ct.  783,  GREGORY  V.  BOSTON 
SATE  DEPOSIT  OO. 

Circuit  Court's  dismissal,  which  should  have  been  without  prejudice 
may  be  modified  by  Supreme  Court. 

Approved  in  Greene  v.  United  Shoe  Machinery  Co.,  124  Fed.  964, 

60  C.  C.  A.  93,  holding  where  appeal  is  taken  from  interlocutory  decree 

for  injunction  and  accounting  in  patent  suit,  Circuit  Court  of  Appeals 

cannot  remand  with  leave  to  Circuit  Court  to  reopen  case  without  first 
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reversing;  Gregory  v.  Pike,  94  Me.  30,  46  Atl.  795,  holding  submission 
not  by  rule  of  court  may  be  revoked  by  party  to  it  before  award  made. 

144  U.  8.  669-677,  36  L.  Ed.  58,  12  Sup.  Ot.  784,  UNDERWOOD  v.  METRO- 
POLITAN NAT.  BANS. 

Not  cited. 

144  U.  8.  677-688,  36  I*  Ed.  591,  12  Sup.  Ot.  764,  UNITED  STATES  ▼. 
BATON. 

There  are  no  common-law  offenses  against  United  States. 

Approved  in  United  States  v.  Martin,  176  Fed.  112,  under  Interstate 
Commerce  Act  of  1906  as  amended  by  act  of  1908,  person  selling  inter- 
state free  pass  is  guilty  of  using  ticket  in  violation  of  statute;  United 
States  v.  Haas,  167  Fed.  214,  assuming  that  common  law  of  Maryland 
was  extended  to  District  of  Columbia,  and  that  it  makes  misconduct 
in  office  criminal  offense,  it  is  not  offense  against  United  States  as 
distinct  sovereign,  so  that  indictment  will  lie  for  conspiracy  to  commit 
such  offense  in  District  against  nonresident;  May  v.  United  States, 
157  Fed.  14,  86  C.  C.  A.  575,  in  prosecution  of  president  of  national 
bank  for  making  false  entry  under  section  5209,  Revised  Statutes,  mak- 
ing such  crime  misdemeanor,' court  did  not  err  in  limiting  defendant 
to  three  peremptory  challenges  (reversed  on  appeal) ;  Pereles  v.  Weil, 
157  Fed.  423,  indictment  does  not  charge  conspiracy  under  Rev.  Stats., 
§  5440,  to  defraud  government  of  coal  lands  for  corporation,  where  it 
does  not  aver  that  defendants  were  employed  or  procured  by  corpora- 
tion to  make  entries  in  its  behalf;  United  States  v.  Cardish,  143  Fed. 
641,  holding  void  indictment  under  Comp.  Stats.,  1901,  p.  362,  charging 
Indian  with  burning  building  on  reservation,  not  averred  to  be  dwelling 
or  occupied  as  such;  United  States  v.  Green,  136  Fed.  652j  tendering  by 
person  of  personal  check  payable  to  United  States  officer  to  such  officer 
with  intent  to  influence  official  action,  is  not  bribery  within  Rev.  Stats., 
§  5451 ;  Stewart  v.  State,  4  Okl.  Cr.  569,  32  L.  R.  A.  (N.  S.)  505,  109 
Pac.  246,  adopting  common-law  definition  of  statutory  offense  of  dis- 
turbing peace  and  affirming  conviction;  dissenting  opinion  in  Interstate 
Commerce  Com.  v.  Brimson,  155  U.  S.  6,  39  L.  Ed.  50,  15  Sup.  Ct.  21, 
arguendo. 

Distinguished  in  Harrison  v.  Moyer,  224  Fed.  226,  227,  under  act 
of  1801,  accepting  cession  of  District  of  Columbia  and  continuing  in 
force  laws  of  Maryland,  there  may  be  common-law  offenses  against 
United  States  within  District;  Tyner  v.  United  States,  23  App.  D.  C. 
358,  359,  holding  common-law  offense  of  official  misconduct  in  office 
is  offense  against  United  States  in  District  of  Columbia,  and  it  was 
not  necessary  to  prove  that  officers'  failure  to  report  conclusions  in  re- 
gard to  investigation  of  scheme  to  defraud  mails,  was  violation  of  stat- 
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ute;  De  Forest  v.  United  States,  11  App.  D.  C.  464,  465,  466,  holding 
keeping  of  bawdy-house  is  common-law  offense,  and  is  punishable  within 
District  of  Columbia. 

Adoption  of  common  law  in  relation  to  crime.    Note,  Ann.  Oas. 
1913E,  1252. 

Adoption  of  common  law  in  United  States.    Note,  22  L.  R.  A.  507. 

Offense  which  may  be  subject  to  criminal  procedure  Is  one  against 
public  law. 

Approved  in  United  States  v.  Dietrich,  126  Fed.  678,  holding  one 
elected  United  States  senator  until  he  has  been  accepted  by  Senate  as 
member  is  not  "member  of  Congress,"  within  Rev.  Stats.,  §  1781,  pro- 
hibiting bribery;  Re  Gompers,  40  App.  D.  C.  322,  criminal  contempt  is 
not  crime  within  Federal  statute  requiring  prosecution  within  three 
years;  Jernigan  v.  Commonwealth,  104  Va.  852,  52  S.  E.  362,  §§  2071, 
2073,  Code  1904,  relating  to  punishment  of  trespassing  fishermen,  create 
criminal  offense,  and  appeal  lies  to  Circuit  Court;  United  States  v. 
Murphy,  91  Fed.  121,  upholding  indictment  charging  importing  liquor 
into  Alaska ;  In  re  Dana,  68  Fed.  899,  and  Wilkins  v.  United  States,  96 
Fed.  839,  37  C.  C.  A.  588,  arguendo. 

Acts  which  the  legislature  may  and  may  not  declare  criminal.   Note, 
78  Am.  St.  Rep.  236,  258. 

Department  regulations,  prescribed  under  authority  of  Congress,  nave 
force  of  law. 

Approved  in  United  States  v.  Thurston  County,  143  Fed.  291,  74 
C.  C.  A.  425,  applying  rule  to  regulations  of  Interior  Department  regu- 
lating disposition  of  proceeds  of  sales  of  Indian  allotments;  Smith  v. 
City  of  Shakopee,  103  Fed.  241,  44  C.  C.  A.  1,  holding  admiralty  court 
takes  judicial  notice  of  regulations  of  lighthouse  board ;  Grady  v.  United 
States,  98  Fed.  239,  39  C.  C.  A.  42,  holding  fact  that  postmaster's  bond 
does  not  contain  additional  condition  required  by  Rev.  Stats.,  §  3834, 
relating  to  money  order  business,  does  not  relieve  him  or  his  sureties 
for  money  order  funds  misappropriated  by  him;  Benson  v.  United 
States,  27  App.  D.  C.  347,  holding  indictment  for  bribing  government  offi- 
cials to  disclose  contents  of  expected  report  by  agents  investigating  land 
fraud  was  sufficient;  United  States  Fidelity  etc.  Co.  v.  Hansen,  36  Okl. 
467,  Ann.  Oas.  1915A,  402,  129  Pac.  64,  under  provisions  of  Indian  appro- 
priation bill,  government  had  option  to  retain  control  of  purchase  money 
or  end  its  trusteeship  by  relinquishing  control,  and  Secretary  of  Inte- 
rior could  exercise  option;  Peters  v.  United  States,  2  Okl.  123,  33  Pac. 
1033,  false  swearing  before  land  office  receiver  in  contest  is  perjury 
under  Rev.  Stats.,  §  5392;  Clyde  v.  Cummings,  35  Utah,  465,  101  Pac. 
108,  under  Reclamation  Act  of  1902,  Secretary  of  Interior  may  lease 
reserved  lands  for  grazing  and  limit  number  of  animals  to  be  grazed 
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thereon ;  Kasik  v.  Janssen,  158  Wis.  610, 149  N.  W.  400,  denying  in  junc- 
tion  to  restrain  enforcement  of  order  of  chief  of  police  requiring  uni- 
forms of  police  officers  to  be  made  by  one  tailor;  In  re  Kollock,  165 
U.  S.  533,  41  L.  Ed.  815,  17  Sup.  Ct.  446,  holding  regulations  of  internal 
revenue,  as  to  marks,  etc.,  on  oleomargarine  packages,  valid;  United 
States  v.  Three  Barrels-  of  Whiskey,  77  Fed.  965,  holding  merely  tack- 
ing newspaper  over  stamped  end  of  spirits  barrel  not  ground  of  for- 
feiture under  Revised  Statutes  and  regulations  of  revenue  department ; 
Meads  v.  United  States,  81  Fed.  694,  26  G.  C.  A.  229,  holding  Interior 
Department  regulations  cannot  enlarge  or  restrict  liability  of  receiver 
of  land  district  on  bond;  Carr  v.  Gordon,  82  Fed.  379,  applying  prin- 
ciple to  order  of  July,  1897,  amendment  to  presidential  rule  11;  Taylor 
v.  Kercheval,  82  Fed.  504,  holding  equity  cannot  enjoin  marshal  from 
removing  deputy;  Page  v.  Moffett,  85  Fed.  39,  holding  neither  Rev. 
Stats.,  §  1753,  nor  the  Civil  Service  Act  of  January,  1883,  affects 
office  holder's  vested  right  to  office  under  presidential  rule  11;  Wilkins 
v.  United  States,  96  Fed.  840,  841,  37  G.  G.  A.  588,  holding  regulation 
of  Treasury  Department,  made  in  pursuance  of  congressional  act,  valid; 
State  v.  Davis,  69  N.  H.  350,  41  Atl.  267,  permitting  proof  of  treasury 
rules  from  circular. 

Departments'  power  to  make  regulations  does  not  extend  to  making 
breach  thereof  criminal  offense. 

Approved  in  United  States  v.  George,  228  U.  S.  22,  57  L.  Ed.  716, 
33  Sup.  Gt.  412,  homestead  claimant  making  affidavit  not  required  by 
statute  is  not  guilty  of  perjury,  although  affidavit  was  required  by 
regulation  of  Secretary  of  Interior;  Pittsburgh  Melting  Go.  v.  Baltimore 
&  O.  R.  Co.,  229  Fed.  222,  under  act  of  June  30, 1906,  relating  to  inspec- 
tion of  meat  giving  Secretary  of  Agriculture  authority  to  make  rules 
for  its  execution,  regulation  of  secretary  requiring  certificate  from 
shipper  to  effect  that  fat  is  not  capable  of  being  used  as  food  by  man 
is  invalid  as  applied  to  shipment  of  tallow  oil  made  from  fat;  United 
States  v.  Foster,  211  Fed.  210,  making  false  return  by  postmaster  as 
to  sale  of  stamps,  in  violation  of  departmental  regulations,  was  not 
punishable  as  crime;  In  re  Pick,  209  Fed.  1000,  fact  that  naturalization 
certificate  sufficient  to  comply  with  naturalization  law  was  not  in  form 
required  by  regulations  of  department  was  immaterial ;  Bruce  v.  United 
States,  202  Fed.  104,  120  G.  G.  A.  370,  reversing  conviction  for  misuse 
of  mails,  where  act  complained  of  was  violation  of  unauthorized  regu- 
lation of  postmaster-general;  United  States  v.  Eleven  Thousand  One 
Hundred  &  Fifty  Pounds  of  Butter,  195  Fed.  663,  664,  665,  666,  667, 
115  G.  G.  A.  463,  holding  violation  of  regulation  of  Secretary  of  Treas- 
ury classing  butter  having  more  than  sixteen  per  cent  of  moisture  as 
adulterated  butter  is  not  crime,  and  dismissing  proceeding  to  forfeit 
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butter;  United  States  v.  Van  Wert,  195  Fed.  977,  sustaining  demur- 
rer to  indictment  of  special  officer  appointed  to  suppress  liquor  traffic 
among  Indians  for  accepting  bribe  to  influence  him  in  his  official  action, 
where  act  complained  of  was  not  within  his  duties;  St.  Louis  etc.  Ry. 
Co.  v.  United  States,  188  Fed.  195,  110  C.  C.  A.  63,  holding  regulation 
of  secretary  cannot  add  to  class  of  railroads  or  acts  denounced  by 
act  of  1905,  and  railroad  receiving,  outside  of  quarantined  district, 
livestock  transported  from  such  district  by  another  carrier  is  not  guilty 
of  offense  under  act;  United  States  v.  Ehrgott,  182  Fed.  272,  indict- 
ment charging  conspiracy  to  remove  goods  from  warehouse  for  re- 
exportation and  introducing  them  into  commerce  without  payment  of 
duty  by  violating  limited  custody  of  licensed  truckmen  under  system 
provided  by  regulations  of  Treasury  Department,  is  sufficient ;  Patterson 
v.  United  States,  181  Fed.  973,  104  C.  C.  A.  434,  holding  Interior 
Department  could  not  add  words  to  statutory  oath,  and  applicant  for 
patent  was  not  guilty  of  perjury,  though  he  falsely  stated  he  was 
"sole"  inventor  of  article;  United  States  v.  Louisville  etc.  R.  Co.,  176 
Fed.  944,  945,  holding  statute  as  distinguished  from  departmental  rules 
makes  act  of  shipping  livestock  from  quarantined  territory  into  an- 
other State  criminal  offense,  and  shipment  was  within  statute;  United 
States  v.  Grimaud,  170  Fed.  206,  211,  212,  215,  grazing  of  stock  on 
forest  reservation  in  violation  of  regulation  of  Secretary  of  Agriculture 
is  not  crime,  as  provision  of  act  of  1897  delegating  legislative  power 
to  executive  officer  is  void;  United  States  v.  Sixty-Five  Casks  Liquid 
Extracts,  170  Fed.  452,  construing  Food  and  Drug  Act  of  1906  and 
dismissing  libel  against  sixty-five  casks  of  Danderine,  manufactured  in 
Michigan  and  shipped  to  Wheeling,  West  Virginia,  where  it  was  bottled 
and  labeled;  Beck  v.  Johnson,  169  Fed.  163,  holding  in  action  for 
wrongful  death  that  removal  acts  authorizing  removal  under  laws  of 
United  States  refers  to  Acts  of  Congress  and  does  not  include  execu- 
tive orders;  United  States  v.  Lamson,  165  Fed.  82,  83,  quashing  in- 
dictment of  wholesale  dealer  for  perjury  in  making  false  returns  under 
regulation  of  Commissioner  of  Internal  Revenue  as  authorized  by  oleo- 
margarine law;  United  States  v.  Moody,  164  Fed.  271,  under  act  of  1894, 
authorizing  Secretary  of  War  to  make  regulations  for  navigation  of  canals 
and  making  violation  of  regulations  criminal  offense,  violation  of  rule  of 
secretary  for  navigation  of  St.  Mary's  Fall  Canal  is  offense;  United 
States  v.  Louisville  etc.  R.  Co.,  165  Fed.  938,  quashing  indictment 
against  carrier  for  moving  cattle  from  quarantined  district,  contrary 
to  secretary's  rules  under  authority  of  act  of  Congress  of  1905;  United 
States  v.  Keitel,  157  Fed.  401,  407,  indictment  charging  defendants 
conspired  to  hire  persons  to  make  entry  of  coal  lands  for  purpose  of 
enabling  corporation  to  acquire  larger  quantity  than  it  could  lawfully 
purchase  does  not  charge  conspiracy  within  section  5440,  Rev.  Stats., 
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where  it  does  not  aver  that  entrymen  were  not  legally  qualified,  nor 
that  they  severally  acquired  more  land  than  limited  by  act;  United  States 
v.  Shannon,  151  Fed.  865,  granting  injunction  to  prevent  grazing  of 
livestock  on  forest  reservation  of  United  States  in  violation  of  regula- 
tion of  Secretary  of  Interior;  United  States  v.  Matthews,  146 "Fed.  309, 
indictment  does  not  lie  for  pasturing  sheep  on  forest  reservation  with- 
out permit,  in  violation  of  regulation  of  Agricultural  Department; 
United  States  v.  Sandefuhr,  145  Fed.  51,  it  is  not  criminal  to  ship  spirit- 
uous liquor  in  unmarked  keg  contrary  to  internal  revenue  regulations; 
United  States  v.  Van  Schaick,  134  Fed.  607,  608,  breach  of  Inspector's 
Rule  5,  §  15,  requiring  masters  of  steam  vessels  to  keep  fire  apparatus 
in  order  and  to  drill  crews,  causing  death,  is  manslaughter;  United 
States  v.  Hoover,  133  Fed.  951,  Secretary  of  Agriculture  cannot  pro- 
hibit taking  of  horse  out  of  quarantined  district  without  inspection, 
irrespective  of  whether  it  was  diseased  or  had  been  exposed  thereto; 
Van  Lear  v.  Eisele,  126  Fed.  827,  holding  void  Interior  Department 
regulations,  relating  to  Arkansas  Hot  Springs,  providing  that  no  bath- 
house shall  permit  any  person  "who  is  under  medical  treatment"  to 
bathe  therein,  unless  such  person  is  patient  of  physician  registered  by 
superintendent,  and  right  of  registry  only  accorded  to  physicians  ap- 
proved by  board  designated  by  secretary;  United  States  v.  Three  Pack- 
ages of  Distilled  Spirits,  125  Fed.  55,  holding  addition  of  caromel  to 
spirits  after  inspection  subjects  them  to  forfeiture  under  Rev.  Stats., 
§  3455 ;  United  States  v.  Dastervignes,  118  Fed.  201,  upholding  30  Stat. 
35,  authorizing  Secretary  of  Interior  to  make  rules  for  protection  of 
forest  reservations;  United  States  v.  Blasingame,  116  Fed.  654,  holding 
void  30  Stat.  11,  making  it  a  crime  to  violate  any  regulation  thereafter 
made  by  Secretary  of  Interior  for  protection  of  forest  reservations; 
United  States  v.  Maid,  116  Fed.  651,  652,  653,  holding,  under  Rev. 
Stats.,  §  5392,  perjury  by  making  false  affidavit  in  relation  to  land 
entry  cannot  be  based  on  affidavit  of  nonmineral  character  of  land 
made  in  support  of  homestead  entry,  though  land  office  regulation 
requires  such  affidavit;  Capital  Traction  Co.  v.  King,  44  App.  D.  C.  319, 
holding,  in  action  for  wrongful  death  at  crossing  by  street-car,  regu- 
lation of  Interstate  Commerce  Commission  limiting  speed  of  cars  at 
crossings  to  six  miles  per  hour  is  void,  under  statute  providing  speed 
shall  not  exceed  fifteen  miles  in  city  of  Washington;  United  States  v. 
Antikamnia  Chemical  Co.,  37  App.  D.  C.  351,  353,  that  part  of  regula- 
tion of  departmental  secretaries  under  Food  and  Drug  Act  of  1906 
requiring  preparation  containing  derivative  of  enumerated  drugs  to  be 
labeled  to  show  quantity  of  derivative  and  drug  from  which  it  is 
derived,  is  void  as  extension  of  statute;  State  v.  Atlantic  Coast  Line 
R.  Co.,  56  Fla.  627,  32  L.  R.  A.  (N.  8.)  639,  47  South.  973,  holding 
demurrage  rule  of  State  railroad  commission  is  not  attempt  to  impose 


1287  UNITED  STATES  v.  EATON.      144  U.  S.  677-688 

penalty  unauthorized  by  law;  Tonopah  etc.  R.  Co.  v.  Fellanbaum,  32 
Nev.  291,  107  Pac.  885,  patent  issued  under  act  of  1897  for  land  in 
lieu  of  land  in  forest  reserve  raises  presumption  that  land  was  vacant 
as  law  required,  but  presumption  is  rebuttable  by  proof  that  land  was 
occupied;  Peters  v.  United  States,  2  Okl.  124,  33  Pac.  1034,  false  swear- 
ing before  land  office  receiver  in  contest  is  perjury  under  Rev.  Stats., 
§  5392;  Plumley  v.  Massachusetts,  155  U.  S.  481,  39  L.  Ed.  230,  15 
Sup.  Ct.  161,  holding  Oleomargarine  Act  does  not  give  authority  to 
those  who  pay  tax  under  it  to  sell  oleomargarine  in  State  lawfully  for- 
bidding its  sale ;  In  re  Kollock,  165  U.  S.  535,  41  L.  Ed.  816,  17  Sup.  Ct. 
447,  holding,  under  Oleomargarine  Act,  leaving  matter  of  marks,  etc., 
to  commissioner,  not  unconstitutional ;  United  States  v.  Three  Barrels  of 
Whiskey,  77  Fed.  964,  holding  tacking  newspaper  over  stamps  on  spirits 
barrel  not  ground  of  forfeiture  under  Revised  Statutes  and  regulations 
of  Revenue  Department;  United  States  v.  One  Package  etc.  Spirits, 
88  Fed.  858,  holding  Rev.  Stats.,  §  3249,  does  not  empower  internal 
revenue  commissioner  to  require  additional  mark  on  reduced  spirits; 
Commonwealth  v.  Crane,  158  Mass.  219,  33  N.  E.  388,  holding  act  of 
Congress  of  August,  1886,  does  not  render  regulation  of  oleomargarine 
trade  by  State  legislature  unconstitutional;  Peters  v.  United  States, 
2  Okl.  123,  124,  33  Pac.  1033,  1034,  holding  prosecutions  for  perjury 
for  false  swearing  before  land  office  maintainable  under  Rev.  Stats., 
§  5397;  dissenting  opinion  in  Commonwealth  v.  Huntley,  156  Mass.  251, 
15  L.  R.  A.  847,  30  N.  E.  1133,  arguendo. 

Distinguished  in  United  States  v.  Bale,  156  Fed.  688,  689,  and  United 
States  v.  Grimaud,  220  U.  S.  518,  55  L.  Ed.  568,  31  Sup.  Ct.  480,  both 
holding  grazing  stock  upon  forest  reservation  without  permit  required 
by  Secretary  of  Agriculture  under  authority  of  Forest  Reserve  Act, 
providing  penalty  for  violation  of  regulations  of  secretary,  is  offense 
against  United  States;  Estes  v.  United  States,  227  Fed.  821,  under 
act  of  1903,  giving  Secretary  of  Agriculture  authority  to  make  regula- 
tions to  prevent  introduction  of  diseased  cattle  and  making  violations 
of  regulations  misdemeanor,  secretary  was  authorized  to  require  entry 
of  cattle,  not  dutiable,  at  port  of  entry,  and  violation  of  such  regulation 
is  offense;  United  States  v.  Nelson,  199  Fed.  471,  under  act  of  1906 
and  regulations  of  land  office,  false  affidavit  by  applicant  to  enter 
agricultural  lands  within  forest  reserve  is  perjury;  Coopersville  Co- 
operative Creamery  Co.  v.  Lemon,  163  Fed.  149,  150,  89  C.  C.  A.  595, 
holding  regulation  of  Secretary  of  Treasury  classifying  butter  contain- 
ing more  than  sixteen  per  cent  of  moisture  as  adulterated  is  valid,  and 
denying  recovery  of  taxes  assessed  on  such  butter ;  Van  Gesner  v.  United 
States,  153  Fed.  53,  82  C.  C.  A.  180,  under  Timber  and  Stone  Act, 
requiring  applicants  for  land  to  furnish  evidence  of  certain  facts,  and 
regulation  of  Land  Department  requiring  such  evidence  to  be  in  form 
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of  deposition,  false  swearing  in  deposition  is  perjury  and  offense  against 
United  States;  United  States  v.  Hardison,  135  Fed.  423,  oath  taken  by 
distiller's  surety  with  reference  to  qualifications,  before  deputy  col- 
lector, is  within  Rev.  Stats.,  §  5392,  defining  perjury;  United  States 
v.  Seven  Barrels  of  Whisky,  131  Fed.  808,  forfeiting  liquors  for  failure 
to  mark  packages  as  required  by  regulations ;  Dimmick  v.  United  States, 
121  Fed.  642,  57  C.  C.  A.  664,  holding  in  prosecution  under  Rev.  Stats., 
§  5492,  against  mint  clerk  for  failure  to  deposit  proceeds  of  sale  of 
old  materials,  rule  of  Treasury  Department  requiring  all  such  funds 
to  be  separately  deposited  on  last  day  of  quarter  was  admissible; 
Dent  v.  United  States,  8  Ariz.  144,  71  Pac.  922,  holding  act  of  1897 
was  unauthorized  delegation  of  legislative  power  to  Secretary  of  In- 
terior and  reversing  conviction  of  pasturing  sheep  on  forest  reserve  in 
violation  of  secretary's  regulation;  Prather  v.  United  States,  9  App. 
D.  C.  88,  92,  fact  that  act  of  1886,  making  sale  of  oleomargarine  im- 
properly labeled  offense,  leaves  regulation  of  labeling  to  Secretary  of 
Treasury  does  not  render  act  void  as  delegation  of  legislative  power; 
Caha  v.  United  States,  152  U.  S.  219,  38  L.  Ed.  418,  14  Sup.  Ct.  516, 
holding  false  swearing  before  land  office,  in  homestead  entry,  is  per- 
jury under  Rev.  Stats.,  §  5392 ;  United  States  v.  Ford,  50  Fed.  468,  469, 
holding,  under  Act  of  Congress  of  August  2,  1886,  §  6,  dealers  in  oleo- 
margarine may  be  indicted  for  neglecting  to  mark  packages  in  accord- 
ance with  revenue  regulations. 

Right  to  regulate  time  of  payment  as  incident  to  authority  to  make 
regulations  as  to  testing  foods.    Note,  89  L.  R.  A.  (N.  S.)  687. 
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